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PREFACE. 


This  Handbook  contains  a  verbatim  reprint  of  all  criminal 
cases  reported  in  the  Bengal  Law  Reports,  Vols.  I.  to  XV.,  and 
the  Supplemental  Volume. 

The  objeft  of  this  work  is  to  obviate,  so  far  as  criminal 
cases  are  concerned,  all  reference  to  the  original  Reports,  which 
are  very  costly,  and  therefore  beyond  the  reach  of  many. 

To  enhance  the  usefulness  of  the  work  I  have  added  the 
following: 

jst, — A  nominal  index  of  all  cases  reported  in  this  book. 

2nd. — A  table  showing  the  volume  and  the  page  in  which 
each  case  is  printed  in  the  Bengal  Law  Reports,  and  the  cor- 
responding  page  in  this  book. 

3rd. — An  index  in  the  form  of  a  digest,  which  will  be 
found  to  be  very  useful  for  reference. 

D.  E.  CRANENBURGK. 

February  25,  r88g. 
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CASES  DETElRMINED  BY 

.Wxt  ^igh  Court  of  Jubicature, 

AT  PORT  WILLIAM  IN  BENGAL, 

IN  ITS  APPELLATE  JURISDICTION. 


APPELLATE  OEIMINAL. 

Before  Mr,  Justice  PJiear  and  Mr.  Justice  Hvbhouse, 
THE  QUEEN  t;.  TAJUMADDI  LAHORY.i  1868. 

Criminal  Procedure  Cods  CAct  XXV,  of  1861  J,  ».  273— Jurisdiction  of  Deputy  MaffiS"  . 


irate,  #.  219-'Indian  Penal  Code  (Act  XL  V,  of  1S60J,  #.  174— Non-attendance  in     ^  p  ^  B. 
obedience  to  an  order  from  a  public  servant,  ^  q^'  ^  * 

In  ooDsequence  of  the  default  of  appearance  by  the  person  bailed,  the  surety  was  [10  W.  B.  4.] 
tknnpelled  to  pay  the  penalty  mentioned  in  the  recognizance.  The  Deputy  Magistrate 
•pplied  for  and  received  the  permission  of  the  District  Magistrate  to  try  the  accused  un* 
der  8.  174  of  the  Penal  Code.  Meld,  the  Deputy  Magistrate  had  no  jurisdiction  to  try 
the  case,  it  not  having  been  referred  to  him  "  either  on  complaint  preferred  directly  to 
the  MAgistrate,  or  on  the  report  of  a  polioe-offloer."  Seld,  also,  that  notwithstanding  s. 
219  of  Act  XXV.  of  1861,  the  accused  might  have  been  proceeded  against  under  s.  174 
of  the  Penal  Code. 

The  facts  of  this  case  were  as  follows  : — 

One  Tajnmaddi  Lahory,  who  was  defendant  in  a  case  under  trial  by 
the  Deputy  Magistrate  of  Burisal,  forfeited  bail  by  reason  of  default  of  ap- 
pearance. The  surety  W£ts  compelled  to  pay  the  penalty  mentioned  in  the 
recognizance,  and  the  Deputy  Magistrate  applied  for  and  received  the  permis- 
sion of  the  District  Magistrate  to  try  Tajumaddi  Lahory  under  s.  174  of  the 
Indian  Penal  Oode  for  non-attendance  in  obedience  to  an  order  from  a  public 
servant.  The  Deputy  Magistrate  found  him  guilty,  and  sentenced  him  to 
one  month's  simple  imprisonment. 

The  Sessions  Judge  of  Backergunge  referred  the  case  to  the  High  Court 
under  s.  434  of  Act  XX V.  of  1861:  The  Sessions  Judge  considered  €he 
proceedings  of  the  Deputy  Magistrate  (who  was  not  in  charge  of  a  division 
of  a  district)  illegal  for  two  reasons  : 

"  Firstly, — That  the  Deputy  Magistrate  acted  without  jurisdiction,  the 
case  not  having  been  referred  to  him  by  the  Magistrate  on  complaint  pre- 
ferred directly  to  the  Magistrate,  or  on  the  report  of  a  police-officer.* 

>  B0ferenoe  under  s.  484  of  the  Crimuial  Procedure  Code  by  the  Offioiatiag.  fieasioos 
Judge  of  Backergunge. 

[This  case  has  been  distinguished  In,  and  overruled  by,  Queeny,  Chandra  Sekhar  Boy 
(13  W.  B.  66 ;  5  B.  L.  B.  100),  in  which  it  was  held  that  a  Subordinate  Magistrate  has  no 
power  to  try  an  offence  punisluible  under  s.  174  of  the  Penal  Code  committed  agafnst  his  owm 
Court.  The  case  of  Queen  v.  Chandra  Sekhar  Roy  hm^  been  followed  by  ChutoorbhooJ 
Bharthee  v.  Mr,  Macnaghten  (15  W.  B.  2)  and  by  Tarraprosl  -.d  Sahoo  (15  W.  B.  88). 
Kow  see  Ch.  XXXV.  (as.  476—487)  of  the  new  Code  gf  Ciimima  Procedure  (Act  X.  of 
1882).— Ed.] 

""  See  s.  273  of  Act  XXV.  of  1861. 
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TS88,  *^  Secondly. -^Th%t  «8  s.  219  of  the  OrimUal  Procedure  Code  provided  a 

~ '^  specific  punishment  for  default  of  appearance  of  the  person  executing  a  per- 

^OKEN      gQjjij  recognizance,  viz,y  forfeiture  of  the  bail-bond,  any  additional  punish* 
'H^AjuMADBi    Btent  for  the  same  offence  was  apparentiy  aot  contemplated.^ 
IiAHOBY,  rpjjg  opinion  of  the  Court  was  delivered  by 

1  B.  L.  B.  Pheab,  J. — We  think  that  the  first  objection  made  by  Uie  Sessions  Judge, 

A.  Cr.  1.  Iq  jjjg  reference,  to  the  conviction  of  the  Deputy  Magistrate,  is  good.  We 
[10  W,  &.  4.]  think  that  the  Deputy  Magistrate  had  no  jurisdiction  to  entertain  ancT  decide 
Che  case  for  the  reasons  which  the  BeBsions  Judge  has  given  in  his  reference. 
We  think,  however,  that  the  second  objection  put  forward  by  the  Sessions 
Judge  is  not  tenable.  In  our  opinion,  there  is  nothing  to  prevent  the  accused 
f>erson  himself  from  being  proceeded  against  under  s.  174  of  the  Indian 
Penal  Oode,  notwithstanding  that  his  surety  had  been  already  made  to  pay 
in  consequence  of  the  default  of  appearance  of  the  accused  person  ;  but,  aa 
the  first  objection  is  good,  the  conviction  must  be  quashed,  the  sentence  set 
^aside,  and  the  |)risoner,  if  still  in  custody,  must  be  discharged. 


Before  Mr,  Justice  Kemp  and  Mr.  Jugtice  Glover^ 
IggB.  THE  QUEEN  v.  NAGARDI  PARAMANIK.1 

J«f^  2.  .s.  411  pf  Aet  XXV,  ^  1861—Jppeal^Separate  cffenoea. 


1  B  L  B  ^  ^^^  MHvioled  of  offences  under  ss.  143,  447,  and  211  of  the  Penal  Code,  and  sen* 

A  Or  8 '  ^130^  by  the  Magistrate  to  one  month's  imprisonment  for  each  offenoe.  Held,  that^ 
r-  \r  p  an  "^^®^  8.411  of  Act  XXV.  of  1861,  theve  was  no  appeal.  The  separate  sentences  could 
L'  ^  ^^<  ^*  9*J  not  be  taken  together,  and  combined  into  one  sentence,  so  as  to  give  a  right  of  appeal. 

On  the  29th  February,  Nagardi  Paramanik  was  convicted  by  the  Magis- 
trate of  Rajshahye  under  ss.  143  and  447  of  the  Penal  Oode,  and  sentenced 
to  one  month's  rigorous  imprisonment ;  and  to  furnish  bonds  and  find  securi- 
ties on  release  to  keep  the  peace.  On  the  same  date,  the  Magistrate  con- 
victed Nagardi,  under  s.  211,  of  having  brought  a  false  counter-charge  against 
the  prosecutor  in  the  former  case,  and  sentenced  him  to  another  month's 
rigorous  ii]||)risonment.  One  appeal  was  admitted  by  the  Judge,  from  Na- 
gardi Paramanik,  against  his  conviction  in  both  the  above  cases.  The  coU' 
viction  under  s.  211  was  upheld,  while  that  under  ss.  143  and  147  was  re* 
versed.  The  Magistrate  submitted  that  as  the  convictious  were  for  perfectly 
separate  offences,  the  sentences  thereon  were  not  capable  of  being  taken  toge- 
ther as  forming  one  sentence  for  the  purposes  of  appeal  to  the  Judge.^  l^he 
Judge,  relying  upon  an  alleged  decision  of  the  High  Court  of  the  N.-W. 
Provinces,^  was  of  a  different  opinion. 

Mr.  i?.  T,  AUan  for  the  prisoner. 

The  judgment  of  the  Court  was  delivered  by 

Glover,  J. — In  this  case  one  Nagardi  Paramanik  was  charged  with  being 
a  member  of  an'  unlawful  assembly,  and  with  criminal  trespass,  under  ss. 
143  and  447  of  the  Penal  Code ;  and  whilst  the  case  against  him  was  pend- 
ing, he  brought  a  counter-charge  of  criminal  trespass  against  his  Accuser. 

^  Beferecice  from  the  Magistrate  of  Bajshahye,  through  the  Judge  of  that  district^ 
uuder  s.  404,  CJode  of  Criminal  Procedure. 

[This  case  follows  (^een  v.  Morly  Sheikh  (6  W.  E.  61).— Ed.] 

f  iS.  411  of  Act  XXV.  of  1861.— '"In  all  oases  in  which  a  Court  of  Session  or  the 
Magistrate  of  a  district  or  other  officer  exercising  the  powers  of  a  Magistrate  shall  pass 
a  sentence  of  imprisonment  not  exceeding  one  month,  or  of  a  fine  not  exoeeding  fifty 
rupees,  no  appeal  shall  be  allowed." 

'  No  reference  given. 


Digitized  by 


Google 


MSGAL  LA^MtEPORTS.    (AP.  CE.)  VOL  I.  3 

Both  cases  were  disposed  df  on  the  29th  of  February  1868.    The  charges  1859. 

under  sa.  143  and  447  were  held  to  be  proved  against  Nagardi,  whilst  his  — 

counter-charge  was  dismissed  as  false,  and  he  was  further  convicted  of  bring-  Q^^s* 

ing  a  false  complaint  under  s.  211,  Penal  Code.     Nagardi  was  sentenced  in  Uagabdi 

each  case  to  one  month's  imprisonment,  and  the  question  is,  whether  these  Paba- 

two  sentences  are  to  be  taken  as  forming  one  and  the  same  sentence,  aikl  as  maniz, 

such  appealable  to  the  Sessions  Judge.  I  H.  L.  B: 

Xfie  Magistrate  at  whose  instance  this  case  has  been  referred  to  us,  un-  p.^^  ^   '-» 
der  8.  404,  Oode  of  Criminal  Procedure,  holds  that  as  the  two  convictiona  ^iO  Wr  B.  3.| 
were  of  entirely  different  offences  committed  on  different  dates  and  in  differ- 
ent places,  the  punishments  awarded  necessarily  form  separate  and  distinct 
sentences,  and,  being  each  within  the  limit  of  one  month,  were  not  appealable. 

The  Sessions  Judge,  on  the  other  hand,  following  a  decision  of  the  High 
Court,  N.-W.  Provinces,  holds  that  the  two  sentences  form  together  one  ground 
of  appeal,  and,  being  beyond  the  limit,  are  appealable  to  his  Court. 

The  Judge  has  not  referred  us  to  the  decision  on  which  he  relies,  nor 
have  we  been  able  to  find  it ;  but  we  do  find  one  of  this  Court,  dated  the  6tb 
August  1866,  The  Queen  v.  Morly  Sheikhy^  in  which  the  contrary  principle 
is  distinctly  laid  down. 

In  support  of  the  Judge's  ruling,  it  is  contended  that  the  words  of  s.  46 
of  the  Oode  of  Criminal  Procedure  suppose  that  any  number  of  different  penal- 
ties imposed  for  different  offences  tried  at  the  same  tinve  make  up  only  one 
sentence,  but  there  is  nothing  in  the  section  to  bear  out  such  a  construction  ; 
on  the  contrary,  the  Court  convicting  a  prisoner  of  several  offences  is  bound 
to  sentence  such  prisoner  to  the  several  penalties  prescribed  by  law,  the  one 
penalty  commencing  after  the  expiry  of  the  other,  and  the  only  limit  (under 
a  certain  proviso)  is  the  extent  of  punishment  which  the  particular  Court 
before  which  the  cases  are  tried  is  competent  to  inflict.  The  object  of  the 
section  is  to  award  a  specific  punishment  for  each  particular  offence  of  which 
an  accused  person  may  be  proved  guilty  when  all  the  charges  against  him  are 
tried  together,  so  that,  in  case  some  one  or  other  of  the  charges  break  down 
on  appeal,  the  amount  of  punishment  to  be  remitted  may  be  known. 

S.  411,  Code  of  Criminal  Procedure,  lays  it  down  most  clearly  that  in 
all  cases  a  sentence  of  one  month's  imprisonment  passed  by  a  Magistrate  ex- 
ercising full  powers  is  not  appealable ;  and  if  it  had  been  the  intention  of 
the  legislature  to  cironmscribe  a  Magistrate's  powers  in  this  respect,  and  by 
lumping  together  two  sentences  each  within  the  limit,  because  they  happen- 
ed to  be  passed  at  the  same  time,  to  make  up  one  whole  sentence,  which 
would  be  beyond  the  limit,  and  therefore  appealable,  it  would,  no  doubt,  have 
said  so.  The  principle  laid  down  by  the  Judge  would  be  applicable  to  cases 
where  an  accused  person  has  been  punished  separately  for  what  are  really 
parts  of  one  and  the  same  offence,  and  not  to  cases  like  the  present,  where 
the  offences  are  essentially  different,  and  were  committed  at  different  timea 
and  places. 

We  think,  therefore,  that  the  Magistrate  was  right,  and  that  no  appeal 
lay  to  the  Judge.  The  accused  should  be  re-committed  to  jail  to  undergo  the 
remaining  portion  of  his  sentence. 

>  6  W.  B.  61. 
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Btfore  Mr.  Justice  Loeh  and  Mr^  JuMtiee  Glover. 

1886.  THE  QUEEN  v.  JOSEPH  MERIAM.i 

July  6. 

—  Aiiempi  ai  Mape—Funukment^CommutiUion  of  8eiUene$S$,  69,  876,  tmd  611  of 

1  B.  L.  B.  the  Penal  Code  (Act  XLV.  qf  1860J. 

now  R  10 1         A  was  ooDvioted  of  an  attempt  to  oommit  rape,  and  was  aentenoed  by  the  Jud^  to 

t  iu  w .  jfr.  lu.j  yig0j0|ig  imprisonment  for  7  years,  which  he  oommuted,  under  §.  69  of  the  Penal  Coda, 

to  transportation  for  the  same  term.    Keld,  that,  under  ss.  876  and  611  of  the  Penal  Code, 

%  sentence  to  imprisonment  for  the  offence  committed  oould  not  be  for  a  longer  term  than 

6  years,  and  such  sentence  oould  not  be  oommuted,  under  s.  69,  to  transportation  for  % 
longer  term. 

J.  Meriam  was  convicted  of  an  attempt  to  commit  rape.  The  Judge 
sentenced  him  to  7  years'  rigorous  imprisonment,  which  he  commuted,  under 
1.  69  of  the  Penal  Code,  to  7  years'  transportation.  The  prisoner  appealed 
generally  against  the  Judge's  decision. 

No  one  appeared  for  the  prisoner. 

The  judgment  of  the  Court  was  delivered  by 

Glovbb,  J. — We  see  no  reason  to  interfere  with  the  finding  of  the 
Sessions  Judge  and  assessors  in  this  case.  The  evidence  clearly  proves  the 
prisoner's  guilt,  and  his  appeal  must  be  rejected. 

But  the  sentence  appears  to  us  illegal.  S.  376  of  the  Penal  Code  makes 
the  offence  of  rape  punishable  with  transportation  for  life,  or  imprisonment 
of  either  description  for  ten  years,  and  fine.  Attempt  at  rape  (there  being 
no  express  provision  made  by  the  Penal  Code  for  its  punishment)  would  be 
punishable  under  s.  51 1  "  with  transportation  or  imprisonment  of  any  descrip- 
tion provided  for  the  offence,  for  a  term  of  transportation  or  imprisonment 
which  may  extend  to  one-half  of  the  Idngest  term  provided  for  that  offence.  ^ 
Now,  had  the  Sessions  Judge  sentenced  the  prisoner  under  s.  511  to  trans- 
portation, he  could,  by  s.  67  of  the  Oode,  in  calculating  the  half  of  the  punish- 
ment for  the  substantive  offence  of  rape,  have  taken  that  punishment  as  a 
sentence  of  20  years'  transportation,  and  in  that  case  his  present  sentence  of 

7  years  would  have  been  less  than  the  half  of  the  full  punishment  awardable, 
and  would,  in  consequence,  have  been  legal.  But  the  Sessions  Judge  has 
sentenced  the  prisoner  to  rigorous  imprisonment,  commuted,  under  s.  59,  to 
7  years'  transportation  ;  the  commutation  does  not  change  the  nature  of  the 
punishment,  for  there  is  no  such  substantive  punishment  in  the  Penal  Oode 
as  transportation  for  any  period  short  of  life ;  rigorous  imprisonment,  although 
afterwards  commuted  to  transportation,  is  still,  in  the  terms  of  the  Oode, 
rigorous  imprisonment ;  and  if  this  be  so,  then  by  s.  511,  only  one-half  of  the 
maximum  rigorous  imprisonment  awardable  under  a  376  could  be  inflicted. 
The  maximum  imprisonment  for  rape  is  10  years ;  and,  therefore,  the  sentence 
upon  the  prisoner  in  this  case  cannot  exceed  5  years'  rigorous  imprisonment. 

1  Committed  by  the  Magistrate,  and  tried  by  the  Sessions  Judge  of  Shahabad,  on  a 
tharge  of  attempt  to  oommit  rape. 
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B^are  Mr.  Jv$tice  Loch  and  Mr.  Juitice  Olov$r, 

THE  QUEEN  v.  MAHENDRANARAYAN  BANGABHUSHAN.i  1868. 

July  18. 
Act  XZV.  qf  1861,  t.  411,  484,  ^  486—"  Acou9ed  Ferton  '*— Ponw  o/  Court  q/  9e»no» 


to  admit  to  Bail.  1  B.  L.  B. 

A.  Cr.  7. 
AperaoD  seotenoed  to  one  month's  impriaonment  by  a  Magistrate,  from  whiob  seateDoe  r^^-or  p  .^  -i 
DO  appeal  ia  allowed  under  i.  411  of  Act  XXV.  of  1861,  ia  not  an  aocused  person  within  i^^^  W.iL.  lo.J 
the  meaoing  of  s.  486  of  the  same  Act,  so  as  to  be  admitt^  to  bail  by  the  Court  of  Seesion^ 
when  his  case  is  referred  to  the  High  Court  under  s.  434  of  the  same  Act. 

The  prisoners  were  charged  with  having  ploughed  up  paddy-land  alleged 
to  be  held  and  cultivated  by  the  i^oseoutor.  The  Joint-Magistrate  found 
them  guilty  of  having  committed  mischief  under  s.  436  of  the  Penal  Code, 
and  sentenced  each  to  one  month's  rigorous  imprisonment  The  Sessions 
Judge  referred  the  case  for  the  orders  of  the  High  Court  under  s.  434  of  Act 
XXY.  of  1861,  and  at  the  same  time  submitted  the  following  question  : 
"  Whether,  under  s.  436  of  Act  XXY.  of  1861,  the  Court  of  Session  has 
power  to  release  on  bail  any  *  accused  person,'  on  the  ground  that  when  a 
sentence  has  been  referred  to  the  High  Court,  under  s.  434,  as  illegal  and 
unjust,  the  prisoner  can  only  be  considered  in  the  light  of  an  '  accused  person/ 
as  the  sentence  is,  by  the  act  of  reference,  suspended.'' 

The  judgment  of  the  Court  was  delivered  by 

Loch,  J. — With  regard  to  the  question  asked  by  the  Sessions  Judge,  we 
think  that  the  words  "  aocused  person  "  used  in  s.  436  do  not  apply  to  a  party 
who  has  been  convicted  by  the  Magistrate,  and  from  whose  sentence  there  ia 
no  appeal  under  &  411  of  the  Criminal  Procedure  Code. 


Before  Mr.  Justice  Loch  and  Mr.  Justice  Olover. 

THE  QUEEN  v.  CHANDRAKANT  CHUCKERBUTTY.*  1868. 

July  18. 

FrvoHeged  Commumications^S.  Z^qfAH  II.  of  lS6S—Mookktear  and  CUemt^Verdiei  

of  Jury — Frocsdure  in  EeviHon.  1  B.  L.  B. 

A  Cr  8 
The  question  whether  a  communication  between  the  accused  and  a  witnew  is  privileged,  r,^^  t>  ,  J  t 
is  a  queetion  of  law  for  the  Judge  to  decide.    Communications  between  mookhtears  and  L^^  vV.i£.i4.J 
their  clients  are  not  privileged  within  s.  24^  of  Act  II.  of  1855. 

The  High  Court  sitting  as  a  Court  of  Revision  cannot  interfere  to  set  aside  a  verdiqt 
of  acquittal  by  a  jury  on  the  ground  of  misdirection  by  the  Judge, 

This  case  was  called  for  by  the  Court  under  s.  404  of  Act  XXV.  of 
1861. 

Chandrakant  had  been  charged  with  forgery  of  a  receipt,  by  ante-dating 
it,  with  the  intention  of  defrauding  the  Land  Mortgage  Bank.  The  evidence 
relied  on  against  the  accused  was  the  evidence  of  a  witness,  who  stated  that, 
on  the  day  previous  to  that  on  which  the  document  was  filed  in  Court,  he 
had  seen  tl^e  same  in  the  hands  of  the  accused,  who  showed  it  to  him.     On 

^  Reference  from  the  Sessions  Judge  of  West  Burdwan  under  s.  484  of  the  Code  of 
Criminal  Procedure. 

^  Bevision  under  s.  404,  Code  of  Criminal  Procedure,  of  proceedings  held  before  the 
Sessions  Judge  of  East  Burdwan,  on  a  charge  of  forgery. 

[This  case  has  been  referred  to  in  the  following  cases :  Gorciekand  Qlote,  Petitioner 
(11  W.  B.  29;  8  B.  L.  B.  A.  Cr.  1)  ;  Q«««»  v.  Oothto  Lai  Dutt  (7  B.  L.  E.  Ap.  62;  IS 
W.  B.  68)  ;  Queen  v.  Gorackand  Goj^  (&  U  B.  Sup.  VqI.  448;  5  W,  B.  4&)  ;  fiMtfH  V. 
8M0ikk  Bauu  (B.  L.  B.  Sup.  Vol.  760 ;  8  W.  B.  -V)-— Bi>J 
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1868.        examination  it  appeared  that  thia  witness  was,  at  the  time  he  saw  the  doca* 

ment,  acting  as  mookhtear  of  the  accused,  and  ^t  was  objected  that  the  showing 

^  ^  of  the  document,  if  it  were  shown,  was  a  privileged  communication.     The 

Chaitdba-  jury  were  told  to  determine  whether,  in  their  opinion,  the  evidence  of  the 

KiOT        witness  showed  that  what  he  detailed  had  taken  place  between  a  client  and 

^^<^™^    his  mookhtear ;  and  it  was  nnanimouslj  found  by  the  jury  that  either  it  was 

BUTTT,       ^  communication  by  the  accused  to  his  mookhtear  as  such,  or  the  story  of  the 

^  A '  rv  ^'    witness  was  utterly  incredible.     The  Judge  was  of  opinion  that  the  coftimuni- 

cation  was  privileged.     A  verdict  of  acquittal  was,  therefore,  recorded,  and 

[low.  B.  14]  ^jjg  accused  was  discharged. 

Baboos  ABhutoah  Dhur^  Chandra  Madhab  Ohose^  and  Dtoarkanath  BhtUta" 
eltofjee  for  the  prisoner. 

Baboo  Jagadanand  Mooherjee  (Junior  Government  Pleader)  for  the 
Crown. 

Gloybb,  J. — This  was  a  case  of  forgery  in  the  matter  of  a  receipt,  and 
*<  the  main  proof  against  the  accused  "  (I  quote  the  Sessions  Judge's  words) 
**  was  the  evidence  of  a  witness  who  declared  that  on  the  day  previous  to  that 
on  which  the  document  was  filed  in  Court,  he  had  seen  the  same  in  the  hand 
of  the  prisoner,  who  had  showed  it  to  him.'' 

The  Judge,  on  the  prisoner's  objection  that  the  substance  of  the  above 
statement  was  privileged — the  deponent  having  been  at  the  time  of  the  alleged 
occurrence  the  prisoner's  mookhtear — put  it  to  the  jury  to  say  whether  the 
communication  between  the  two  was  as  between  mookhtear  and  client,  and 
on  the  jury  finding  that  it  was,  he  directed  the  jury  to  find  a  verdict  of  ac^ 
quittal,  on  the  ground  that  there  was  no  evidence  to  support  the  case  for  the 
Crown. 

It  appears  to  me  that  the  Judge  in  this  direction  to  the  jury  made  two 
grave  mistakes. 

In  the  first  place,  the  question  as  to  whether  the  communication  which 
was  alleged  to  have  taken  place  between  the  accused  and  the  witness  was  one 
as  between  mookhtear  and  client,  was  not  a  matter  for  the  jury's  consideration 
at  all — it  was  a  point  of  law  for  the  Judge  to  decide. 

And,  secondly,  if  he  had  decided,  instead  of  letting  the  jury  do  so,  that 
it  was  such  a  communication,  he  was  wrong  in  telling  the  jury  that  the  com- 
munication was  privileged.  S.  24,  Act  II.  of  1855,  says  that  barristers, 
attorneys,  and  vakeels,  shall  not  disclose  any  communications,  dec,  &c.  From 
the  position  of  the  word  "  attorney  "  in  the  sentence,  it  is  clear  that  attorneys 
of  the  High  Court  only  are  meant,  and  not  mookhtears,  who,  if  included  in 
the  privilege,  would  naturally  follow  in  their  proper  order  after  vakeels. 
There  is,  therefore,  by  law  no  privilege  as  to  communicating  between  niookh^ 
tears  and  their  principals,  and  the  witness's  testimony  ought  to  have  been 
received  and  laid  before  the  jury.  The  jury  might,  of  course,  have  given 
what  weight  they  pleased  to  it ;  but  it  is  wrongly  kept  back  from  them. 

The  question  remains  as  to  whether  this  Court  can  interfere  in  cases 
where  a  verdict  of  acquittal  has  been  recorded,  and  order  a  new  tjial  on  the 
ground  of  misdirection  ;  and  in  supporC  of  the  proposition  we  have  been  re- 
ferred to  the  case  of  the  Queen  v.  Gorachand  Gope,^  As  it  appears  to  roe, 
the  utmost  which  this  decision  lays  down  is,  that  this  Court,  as  a  Court  of 
Ke vision,  can  interfere  with  and  set  aside  a  verdict  of  acquittal  illegally  come 
to  by  a  Sessions  Judge  and  assessors,  and  either  pass  such  order  as  may  be 
legally  proper,  or  order  a  new  trial.     The  case  in  question  came  before  the 

>  6W.B.46. 
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High  Court  from  the  Judge  of  Mymensingh — a  non-jury  district — ftnd  tlie        1868. 
decision  seems  to  have  reference  solely  to  cases  tried  wiUi  the  aid  of  assess-  — ~  ~ — 
"Ors.     At  all  events,  the  only  mention  therein  of  a  jury  is  to  be  found  in      ^^ 
f>age  48,  where  the  Court  say :  "  As  a  Court  of  Bevision,  the  Court  cannot    GHixi>BA- 
Teverse  the  finding  of  a  jury."  kant 

I  take  the  precedent  of  Gorachand  Gope's  case,  therefore,  to  refer  solely    Chuckbb- 
to  non-jury  trials,  and  I  do  not  see  that  this  Court  has  any  power  to  inter*       butty, 
tere  wrth,  or  to  set  aside,  verdicts  of  acquittal  come  to  by  a  jury,  notwith-    ^  ^-  ^*  ^' 
«tanding  that  such  verdicts  have  been  come  to  in  consequence  of  misdirection       ^-    r.    . 
t)n  the  part  of  the  Judge.  ClO  W .  E.  14.] 

LooH,  J. — ^The  question  raised  in  this  case  is  of  much  importance^  The 
t)uestion  is  l^is  :  If  a  prisoner  be  acquitted  by  a  jury  owing  to  a  misdirection 
in  his  charge  by  the  Judge,  can  the  High  Court  as  a  Court  of  Revision  quash 
the  proceedings,  and  order  a  new  trial  f  The  judgment  in  €k>rachand  Gope's 
t^ise  is  pressed  upon  our  attention  as  supporting  the  view  that  this  Court  can 
interfere.  That  case  was  tried  with  assessors,  and  the  Court  as  a  Court  of 
Revision  held  that,  even  when  a  party  had  been  acquitted,  the  Court  might 
set  aside  the  judgment  of  acquittal  for  ever  in  point  of  law.  There  is,  how- 
ever, one  passage  in  that  judgment  which  appears  to  diawa  distinction  be* 
tween  cases  tried  by  assessors  and  by  a  jury,  and  it  is  in  the  following  words : 
"  As  a  Court  of  Revision,  the  Court  cannot  reverse  the  finding  of  a  jury."  In 
these  words  reference  appears  to  be  made  to  the  proviso  in  s.  406,  which 
lays  down  that  the  Sudder  Court,  in  any  case  revised  under  Chapter  XXIX. 
of  the  Criminal  Procedure  Code,  shall  not  be  competent  to  reverse  the  verdict 
of  the  jury.  This  appears  to  be  conclusive  that  the  High  Court  as  a  Court 
of  Revision  cannot  reverse  the  verdict  of  a  jury,  and  the  fact  that  the  ver- 
dict has  been  come  to  through  the  misdirection  of  the  Judge  to  the  jury  does 
not,  in  my  opinion,  give  the  Court  any  power  of  interference.  I  concur  with 
my  colleague  in  thinking  that  the  Judge  was  in  error  in  his  summing  up,  and 
that  owing  to  that  error  the  prisoner  was  acquitted  by  the  jury. 


Btfcfn  3£r,  Justice  Look  and  Mr.  Justice  Olovcr» 

THE  QUEEN  v.  HARI  GIRI.i  1868. 

Culpable  Bomicide^PrwBoeatum—Aet  XLV,  of  1800,  $.  300  CJPenal  CodeJ, . 

Culpable  homicide,  though  oommitted  under  provocation,  will  amount  to  murder,  un-      A.  Cr.  11. 
lesR  it  is  proved  not  only  that  the  act  was  done  under  the  influenoe  of  some  feeling  which  r-^  J|r  j^  ajJ-i 
took  away  from  the  person  doing  it  all  control  over  his  actions,  but  that  that  feelmg  had  Ll<^  "  .B.2o.J 
an  adequate  cause. 

This  was  a  case  tried  with  the  aid  of  assessors. 

The  prisoner  was  committed  for  trial  on  charges  under  s.  304  (culpable 
homicide  not  amounting  to  murder)  and  s.  335  (causing  grievous  hurt  on  pro- 
vocation). The  Sessions  Court  added  a  charge  under  s.  302  (murder),  *'  in 
order  that  the  question  of  the  sufiSciency  of  the  provocation  might  be  ade- 
quately disposed  of."  The  assessors  found  the  prisoner  guilty  under  s.  304, 
being  of  opinion  that  his  offence  was  reduced  from  murder  under  exception 
1  of  a  300. 

It  appeared  that  deceased  had  gone  accompanied  by  the  police  to  serve  a  no- 
tice of  sale  of  prisoner's  crop.    When  the  police  and  deceased  separated,  prisoner 

1  Committed  by  the  Magistrate,  and  tried  by  the  Officiating  Sessions  Judge  of  Cut- 
taok,  on  a  charge  of  culpable  homicide. 
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1868.        rush^  tSiit  with  a  sword,  ftnd  strnok  deceased  on  the  head  with  it|  so  that  h« 

— —  died  Within  four  dftjrfl.     Th6  Judge  found  thett  the  act  ^ta  not  excused  by  its 

QuBEK       beirig  hi  lawful  def^ri^e  6f  person  or  propeKy,  b\tt  he  teraarked  J  "  I  am,  how- 

Haei  Giei    ®^®^»  c(uite  of  opinion  that  h  sufflcient  catise  of  pf evocation  existed  to  remove 

1  B  L  B '   ^^^  ofience  from  the  definition  of  murder  to  that  of  culpable  homicide  not 

A.  Cf.  11.   amouhtiilg  to  mtitder,  knoifring  the  way  in  which  legal  Hghts  are  exercised  in 

now  B  26 1  *^®  ^otusail  ;  and,  lo6king  at  the  fact  of  the  imperfect  Way  in  which  the  exact 

circutii'Stances  have  been  bt-ought  out,  and  to  the  probability  of  the  attacking 

party  having  ovfer-«teipp6d  the  law  to  A  greats  degree  than  is  apparent,  I 

think  the  prisoner  is  entitled  to  the  benefit  of  the  exception.     I  do  not  place 

full  reliance  upon  the  evidence  for  the  defence,  or  believe  in  the  plunder  of 

the  crop,  though  I  thifik  it  probable  that  Wanton  damage  may  have  been 

done.     If  the  exact  facts  as  deposed  to  by  the  witneeseb  for  the  prosecution 

are  to  be  credited,  the  offence  would,  I  eonsider,  amovnt  to  murder,  but  the 

witnesses  are,  so  to  speak,  all  on  one  side  and  in  one  interest,  and  would  not, 

of  course,  depose  to  any  facts  which  might  tend  to  implicate  them  in  an  illegal 

act.  i  <k>nvict  him  of  culpable  homicide  not  amouilting  to  murder.  I  consider 

the  facts  show  that  the  act  was  committed  with  the  intention  of  causing  such 

bodily  injury  as  was  likely  to  cause  death,  and  sentence  him,  as  stated  in 

the  finding,  to  5  years'  rigorous  imprisonment." 

The  prisoner  appealed. 

The  judgment  of  the  High  Court  was  delivered  by 

Glovbr,  J. — We  see  no  reason  whatever  to  interfere  in  the  prisoner's 
favodr,  and  his  appeal  is  rejected.  Indeed,  we  are  very  decidedly  of  opinion 
that,  on  the  evidence,  the  prisoner  should  have  been  convicted  of  murder. 

The  Sessions  Judge  has  found  that  the  prisoner  killed  the  deceased  with 
a  sword,  and  that  he  (the  prisoner)  was  not  at  the  time  acting  in  defence  of 
eithef  life  or  property.  But  he  has  considered  his  case  to  come  within  ex« 
ception  1,  s.  300  of  the  Indian  Penal  Oode,  on  the  ground  of  grave  and  sud' 
den  provocation.  No  doubt,  the  question,  whether  such  provocation  was 
sufficient  to  take  the  caseout  of  the  purview  of  s.  300,  was  a  question  of  fact. 
But  the  Sessions  Judge  has  not  given  any  tangible  reasons  for  giving  the  pri- 
soner the  benefit  of  the  exception.  He  thinks  that  the  distraint  was  probably 
carried  out  without  exact  warrant  of  law,  but  how,  or  in  what  point,  he 
does  not  say.  He  does  not  believe  that  the  prisoner's  field  was  plunderedi 
although  he  thinks  that  some  damage  may  have  been  done.  In  short,  he 
gives  the  prisoner  the  benefit  of  various  possibilities,  the  existence  of  which 
has  only  been  surmised. 

This  does  not  seem  to  us  the  oorreot  way  of  treating  the  casa  To  give 
an  accused  person  the  benefit  of  exception  1,  it  ought  to  be  shewn  distinctly, 
not  only  that  the  act  was  done  under  the  influence  of  some  feeling  which  took 
away  from  the  person  doing  it  all  control  over  his  actions,  but  ihst  that  feel' 
ing  had  an  adequate  causa 

Now,  taking  the  case  in  the  most  favourable  light  for  the  prisofier,  we  can* 
not  find  anything  that  satisfies  these  conditions.  It  is  clear  that  the  prisoner 
was  not  taken  unawares,  but  had  some  expectation  of  what  was  likely  to  hap« 
pen,  and  had  placed  his  sword  in  readiness  for  the  emergency. 

However  indignant  he  may  have  been  at  the  wrong  he  supposed  to  have 
been  done  to  him,  it  seems  impossible  to  say  that  the  provocation  he  received 
was  of  such  a  nature  as  would  take  away  from  him  all  power  of  self-control 
in  any  case,  the  provocation  was  certainly  not  sudden. 
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As  the  Judge  and  assessors  have  fotind  on  tlie  evidence  that  the  prisoner       1868. 

is  not  gailty  of  murder,  and  have  acquitted  hira  thereof,  this  Court  cannot  in-  ^^^Brnf^ 

terfere,  no  question  of  law  being  involved  ;  but  we  think  it  right  to  express  ^  ^ 

t>nr  dissent  from  that  finding,  and  to  saj^  that,  in  our  opinion,  it  was  not  jus-  Habi  Gibi, 

tified  by  the  evkience.  |  B.  L.  E. 

A.  Cr.  11. 


*  Before  Mr,  JueHee  Pkemr  mnd  Mr,  Justice  Bohhouse. 

THE  QUEEN  «.  FATIK  BISWAS.I  1868. 

Sept,  10. 

JFahe  Bviienee  in  a  Judioiml  Froeeedimff — Chwrpt — Evidence — HandwriHng  ef  m.agi»* 

irmte^Indiam  Fenml  Cede  {Act  XL  V,  of  £8€0J,  e.  198.  1  B.  L.  B. 

It  is  essentia],  in  order  to  sustain  a  charge  under  s.  193  of  the  Penal  Code,  that  it  rxoW.B.37  ] 
should  be  proiwd  that  there  was  a  judicml  prooeeding,  and  that  the  false  statement  alleged 
to  have  bees  ouide  in  the  oourse  of  that  prooeeding  was  made.  A  charge  under  this  sec- 
tion should  specify  not  only  the  judicial  proceeding  in  the  course  of  which  the  prisoner  is 
accused  of  h»Wng  made  the  false  statement^  but  the  particular  stage  of  the  prooeeding  in 
which  the  statement  is  made. 

The  knowledge  by  the  Sessions  Jud^  of  the  handwriting  of  the  judicial  officer  before 
whom  the  statement  was  made  is  no  evidence  of  the  statement  having  been  made  before 
that  o Aoer. 

The  prisoner  in  this  case  was  charged  under  s.  193  of  the  Penal  Oode  with 
having  intentionally  made  a  false  statement  in  a  stage  of  a  judicial  prooeed- 
ing. He  was  found  guilty  by  the  Judge  and  the  assessors  by  whom  he  was 
tried,  and  was  sentenced  to  six  months'  rigoroos  imprisonment  The  facts  of 
the  case  were  as  follows  : 

The  house  of  the  prisoner  had  been  searched  in  connection  with  a  case  of 
forgery,  in  which  one  ErfanuUa  and  one  Haralal  Bose  were  convicted  and 
sentenced  to  transportation,  on  the  4th  September  1867.  Among  the  papers 
were  found  letters  implicating  two  of  the  amla  of  the  Oourt  of  the  Judge  of 
•Jessore,  who  were,  accordingly,  made  over  to  the  Magistrate  to  be  prosecwted. 
The  postscripts  of  two  letters  appeared  to  be  in  the  handwriting  of  the  pri- 
soner ;  and  he  was  accordingly  summoned  to  prove  them.  He  was  examined 
by  the  Joint-Magistrate,  and  he  then  denied  having  written  either  of  them. 
He  was,  therefore,  prosecuted,  and  he  was  committed  to  the  Sessions  on  two 
charges  of  having  given  false  evidence  in  a  stage  of  a  judicial  proceeding.  The 
Sessions  Judge  and  the  assessors  found  the  prisoner  guilty,  and  he  was  sen- 
tenced to  six  months'  rigorous  imprisonment 

The  prisoner  appealed  to  the  High  Court 

Mr.  Mackenzie  for  the  prisoner. — It  is  not  proved  in  evidence  in  what 
proceeding,  or  in  what  stage  of  such  a  proceeding,  the  prisoner  made  the 
false  statement ;  there  is  no  evidence  to  show  where,  or  when,  or  by  whom 
such  a  proceeding  was  held.  The  charges  are  defective,  and  the  Sessions 
Judge  was  wrong  in  regarding  his  knowledge  of  the  handwriting  of  the  Ma- 
gistrate as  any  evidence  at  all  of  such  handwriting.  The  evidence  is  wholly 
insufficient^^  support  the  conviction. 

The  judgment  of  the  Oourt  was  delivered  by 

Phbab,  J. — We  think  that  the  prisoner  must  be  acquitted  in  this  case. 
He  was  tried  before  the  Sessions  Oourt  upon  two  charges.     The  first  one 

'  Committed  bv  the  Magistrate,  and  tried  by  the  Sessions  Judge  of  Jessore,  en  a 
charge  of  giving  false  evidence  in  a  judicial  proceeding. 

[This  case  is  referred  to  in  Queen  v.  Ameer  KMn  (7  B.  L.  R.  O.  Cr.  240;  15  W.  IL 

e9t).-ED.j 
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1868.        was,  "  that  he,  on  or  about  the  2nd  day  of  April  1668,  at  Jessore,  in  the 
—      ^^       Court  of   the  Joint-Magistrate,  being  lawfully  bound  on  oath  to  state  the 
^  ^  truth,  intentionally  gave  false  evidence  in  a  stage  of  a  judicial  proceeding 

YkiiE.       ^y  stating  ; "  and  then  follows  the  statement  alleged  to  be  false  ;  and  the 
Biswas,      second  charge  was,  "  that  he,  on  or  about  the  2nd  day  of  April  1868,  at  Jes- 
1  B.  L.  E.     sore,  in  the  Court  of  the  Joint-Magistrate,  being  lawfully  bound  on  oath  to 
A.  Cr.  13.     state  the  truth,  intentionally  gave  false  evidence  in  a  stage  of  a  judicial  pro- 
[10W,E.87.]  ceeding  by  stating,"  and  so  on.     It  was  essential  to  both  these  •charges 
that  the  prosecution  should  make  out  that  there  was,  on  or  about  the  second 
^ay  of  April,  a  judicial  proceeding  pending  in  the  Joint-Magistrate's  Court ; 
and  that  the  prisoner,  in  the  course  of  that  proceeding,  made  the  statement 
^iiich  was  alleged  to  be  false.     But  we  can  find  no  evidence  on  the  record 
that  there  was  any  such  judicial  proceeding  pending  in  the  Joint-Magis- 
•trate*s  Court  at  Jessore  at  any  time.     The  proper  mode  of  proving  that  fact 
would  have  been  to  produce  the  record  of  the  proceeding  which  the  prosecu- 
tion referred  ta     If  this  was  actually  done,  that  record  has  become  detached 
irom  the  papers  in  this  case,  and  has  not  come  up  to  us  as  part  of  the  Ses- 
sion's record. 

We  think  it  right  to  remark  here  that,  in  our  opinion,  both  the  charges 
made  against  the  prisoner  are  seriously  defective,  in  not  specifying  the  judi- 
cial proceeding  in  a  stage  of  which  the  prisoner  is  accused  of  having  made 
the  false  statement.  We  even  think  that  the  particular  stage  of  the  pro- 
ceeding ought  to  have  been  mentioned.  It  is  only  fair  to  the  prisoner  that 
the  charge  which  is  to  stand  for  ever  on  record  against  him  should  be  made 
as  definite  and  specific  as  it  reasonably  can  be ;  and,  on  the  other  hand,  the 
prosecution  too  often  needs  to  be  definitely  told  what  is  the  burden  of  proof 
which  lies  upon  it  Had  the  charge  in  this  case  been  properly  specified,  it 
could  hardly  have  happened  that  the  evidence  which  was  most  material  to 
the  issue  to  be  tried  should  not  be  forthcoming. 

We  also  cannot  discover  that  there  is  any  evidence  in  the  Sessions  re- 
cord of  the  prisoner  having  made  the  statement  in  the  Joint-Magistrate's 
Court  which  he  is  alleged  to  have  made  thera  The  Judge  says  :  "  The  de« 
position  he  gave,"  that  is,  in  the  Joint-Magistrate's  Court,  "  is  marked  A, 
and  I  know  it  to  be  in  the  Joint- Magistrate's  handwriting."  It  is  scarcely 
necessary  for  us  to  remark  that  the  knowledge  of  the  handwriting  possessed 
by  the  Judge  did  not,  of  itself,  constitute  evidence,  such  as  even  he  himself 
could  have  looked  at  or  considered '  that  the  prisoner  made  that  the  state- 
ment which  appeared  in  the  deposition.  The  handwriting  of  the  Magistrate 
did  not  afford  legal  evidence  that  the  prisoner  made  the  statement  which 
was  written  down  in  that  handwriting.  There  are  one  or  two  instances 
mentioned  in  the  Code  of  Criminal  Procedure*  when  the  attestation  by  the 
Magistrate  and  his  signature  is  of  itself  sufficient  proof  of  the  document^ 
such  as  that  to  be  found  in  s.  366,  relative  to  the  examination  of  the  accused 
person  before  the  Magistrate.  But  there  is  nowhere  any  general  provision, 
apart  from  these  special  instances,  that  the  deposition  of  a  witness,  either 
written  out  or  signed  by  a  Magistrate,  shall  be  evidence  of  its^l^  without 
more  to  the  eflfect  that  the  witness  deposed  before  that  Magistrate  the  words 
which  appear  in  the  deposition,  and  this  case  does  not  fall  within  the  mean- 
iag  of  any  of  those  instances.  Moreover,  even  if  the  Judge's  knowledge  of 
the  handwriting  of  the  Joint-Magistrate  could  have  been  supposed  to  afiford 
to  himself  any  evidence  in  proof  of  the  deposition,  it  obviously  could  not  be 
such  evidence  to  the  assessors.  The  only  mode  of  conveying  it  to  them  would 
be  by  the  Judge  stating  on  oath  before  them  what  he  actually  knew  upon 
the  point. 
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It  appears  to  us  that,  in  the  absence  of  any  evidence  of  there  having        1868. 

been  in  fact  a  jadicial  proceeding  pending  in  the  Joint-Magistrate's  Court  on  — Til 

Or  about  the  2nd  of  April  1868  ;  and,  further,  in  the  absence  of  any  evidence      ^c^^^ 
of  the  prisoner  having  made  the  statement  alleged  against  htm  in  any  such       Fatik 
proceeding,  the  whole  foundation  of  the  two  charges  upon  which  the  prisoner      BiswAsr, 
was  tried  in  the  Sessions  Court  breaks  down.    We  have  had  some  hesitation    i  B.  L.  B. 
in  our  minds  whether  or  not  we  should  exercise  the  powers  which  are  given     A.  Cr.  13. 
to  US,  sitting  here  in  appeal,  by  the  provision  of  s.  422  of  the  Criminal  Fro-  [iaW..B.87 J 
cedure  Code,  and  send  back  the  case  to  the  Sessions  Court,  in  order  that  any- 
additional  evidence  on  these  two  points  might  be  produced  by  the  prosecu- 
tion.    It  is  clear  that  evidence  relevant  thereto,  either  affirmative  or  nega- 
tive, must  exist     But  upon  a  consideration  of  all  the  circumstances  of  the- 
case,  including  even  some  of  the  collateral  matter  to  which  the  Judge  has: 
referred,  and  bearing  in  mind  that  the  prisoner  has  already  undergone  nearly 
two  months'  rigorous  imprisonment,  we  don't  think  it  necessary  to  exerciser 
the  discretion  which  is  given  to  us  by  that  section  ;  and  we  think  it  is  proper 
to  say  that,  on  the  evidence  which  appears  on  the  record,  the  prisoner  ought 
to  be  acquitted.     He  will,   therefore,  be  discharged  from  custody^  so  far  a& 
this  conviction  is  c<mcerned. 


Brfore  Sir  Borneo  Peacock,  Kt,  Chief"  Jusdce,  and  Mr,  Justice  Mittei:^ 

D.  ABRAHAM  v.  THE  QUEEN.i  1888. 

Sept,  12. 

British  Burmah — Lard's  Bay  Act — Abkari  Ruler.  — T 

1  B.  L.  B. 

The  Lord'»  Day  Act  does  not  extend  ta  crrmina!  caneff  in  British  BurmaB.   A  whs  con-  ^r.  *  / . 

rioted  and  fined  for  the  breach  of  an  abkari  rule.    Held,  the  coaviotion  could  not  be  sup- 
ported, on  the  ground  that  the  abkari  rule  had  not  the  force  of  law. 

Thb  following  case  was  submitted  for  the  opinion  of  the  High;  Court  by 
the  Recorder  of  Rangoon  : 

The  appellant,  D.  Abraham,  a  Jew,  has  been  convicted  by  the  Town 
Magistrate,  of  a  breach  of  abkari  rules,  a  copy  of  which  rules  is  attached  to 
this  reference.  The  28th  rule  is  the  one  under  which  the  charge  was  laid,. 
and  the  fine  inflicted  was  400  rupees,  the  offence  being  a  second  offence. 

The  first  question  upon  which  I  would  ask  the  opinion  of  their  Lord- 
ships is,  whether  the  proceedings  ought  to  be  quashed,  the  c^pellaut  having 
been  arrested  on  a  Sunday. 

The  Advocate  for  the  appellant  cites  the  Lord's  Day  Act  of  2&  Car.  2, 
c  7,  and  the  case  of  Taylor  v.  Phillips.^  It  is  contended  that  this  Act 
applies  to  the  case,  because  s.  21  of  Act  XXI.  of  1863  declares  that,  in  all 
•  suits  cognizable  by  the  Recoi^der's  Court,  all  questions,  as  well  of  fact  as  of 
law  or  equity,  shall  be  de-alt  with  and  determined  according  to  the  law  ad- 
ministered ^y  the  High  Court  of  Judicature  at  Fort  William  in  Bengal  in 
the  exercise  of  its  Ordinary  Original  Civil  Jurisdiction.  Assuming  that  the 
Lord's  Day  Act  was  in  1863  a  part  of  the  law  administered  in  the  High 
Court  at  Fort  William  in  its  Ordinary  Original  Civil  Jurisdiction,  I  do  not 
think  that  it  applies,  therefore,  in  a  criminal  appeal  in  the  Recorder's  Court 
in  Burmah.  S.  21  refers,  in  my  opinion,  to  civil  suits  alone  ;  and  as  the  Cri- 
minal Procedure  Code,  which,  I  think,  is  the  law  which  must  guide  me,  is 

>  Beferenoe  from  the  Beoorder  of  Bangoon. 
3  3  £a8t,  156. 
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I86f).        silent  npon  the  point,  I  see  no  reason  why  the  proceedings  should  be  quasln 
ed»  because  the  appellant  was  arrested  on  a  Sunday. 

The  second  question  is^  whether  the  abkari  rules,  under  which  the  ap^ 
pellant  has  been  connoted  and  fined  400  rupees,  have  the  force  of  law ;  and, 
QvsBK,      if  not,  whether  the  conviction  can  be  supported. 

]  B.  Ii.  B»  Upon  this  point  1  have  very  considerable  doubt,  and  when  it  arose  in 

A.  Cr.  17*  the  case,  I  desired  the  €k>vemment  Advocate,  who  did  not,  in  the  first  in- 
BtancOy  appear  for  the  Grown,  to  ascertain  under  what  authority  thosd  abkari 
rules  were  passed.  The  case  was  adjourned  for  the  purpose  of  ascertaining 
this,  and  on  its  coming  on  for  hearing  again,  the  Government  Advocate  in- 
formed me  that  he  could  point  to  no  authority  under  which  the  Ohief  Com- 
missioner  of  British  Burmah,  who  appears  to  have  issued  the  rules  in  ques- 
tion, had  power  to  do  sa 

The  abkari  reyenue  is  collected  in  the  Bengal  Presidency  under  Act 
XXI.  of  1856,  amended  by  Act  XXIH.  of  1860;  and  by  Act  XX.  of  1864, 
power  is  given  to  the  €k>vemor-€^eneral  in  Oouncil  to  extend  those  Acts  to 
places  under  th^r  immediate  administration.  I  conoeiye  that  British  Burmah 
is  a  place  under  the  immediate  administration  of  the  Governor-General  in 
OounciL  I  find,  however,  that  the  Abkari  Acts  have  not  been  extended  to 
British  Burmah  ;  but  that  the  rules,  which  1  enclose,  are  quite  independent 
of  the  Acts  of  the  Governor-General  in  Council  relating  to  abkari,  and  are 
entirely  different  in  principle  to  the  rules  applying  in  Bengal.  They  are  mo* 
dified  to  a  certain  extent  every  year,  but  similar  rules  have  been  in  force  in 
the  province  for  about  fifteen  years^ 

It  appears  to  me  that,  if  these  rules  have  any  legal  effect,  it  must  be  by 
virtue  of  some  power  vested  in  the  Ohief  Oommissioner  as  representing,  in 
British  Burmah,  the  Board  of  Revenue.  The  powers  of  the  Ohief  Oommis- 
sioner are  defined  in  a  Resolution  printed  in  the  Gazette  of  India  Extraor- 
dinary, January  Slst,  1862.  But  it  appears  to  me  that  the  powers  of  the 
Ohief  Oommissioner  as  a  Board  of  Revenue  cannot  extend  so  far  as  to  en- 
able him  to  pass  rules  containing  penal  clauses,  such  as  are  contained  in  the 
rules  in  question. 

The  subject  appeared  to  me  to  be  of  so  much  importance,  that  I  request- 
ed the  Ohief  Oommissioner  to  cause  a  search  to  be  made  for  any  document 
which  might  give  him  any  power  in  the  matter ;  and  as  I  am  now  informed 
by  the  Government  Advocate  that  no  such  document  can  be  found,  I  b^  to 
refer  the  matter  to  your  Lordships. 

It  seems  to  me  that  there  is  no  power  at  present  vested  in  any  one 
but  in  the  British  Parliament,  or  the  Legislative  Oouncil  of  the  Governor- 
General,  to  make  laws  for  this  province,  and  that  laws  can  only  be  extended 
to  the  provinces  by  the  Local  Government,  that  is,  the  Governor-General  in 
Oouncil,  or  by  the  Ohief  Oommissioner  exercising  the  powers  of  a  Local  Go- 
vernment under  Act  XXXI.  of  1 867, 

These  abkari  rules  have  not  been  made  or  extended  by  any  of  these 
authorities ;  and  I  would,  therefore,  express  my  opinion  that  they  have  not 
the  force  of  law,  and  consequently  that  the  conviction  in  this  case  cannot  be 
supported 

The  opinion  of  the  High  Oourt  was  delivered  by 

Peacock,  O.J. — We  are  of  opinion  that  the  Lord's  Day  Act  does  not 
extend  to  criminal  cases  in  British  Burmah,  and  that  the  conviction  is  not 
bad  because  the  defendant  was  arrested  on  Sunday. 

We  are  of  opinion  that,  upon  the  facts  stated,  the  abkari  rules  passed 
by  the  Ohief  Oommissioner  have  not  the  force  of  law,  and  that  the  conviction 
cannot  be  supported. 
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Before  Mr.  Justice  Phectr  cmd  Mr,  Justice  Hobhouse, 
In  the  mattbr  of  HARIMOHAN  MALO^ 

AMD 

QUEEN  u  JAYAKRISHNA  MOOKERJEE.«  1868. 

JTo©.  20. 

Act  XXV,  of  1861,  ##.  62  and  SOS^-Removal  of  Nuiaanoet --Orders  to  prevent  

•  Obstructwnt,  1  B.  L.  JL, 

^^  Qy^  20 

When  a  case  falls  both  under  8.  62  and  under  s.  808  of  the  Criminal  Procedure  Code,  r-^r^^ar  n  ^1  •■ 
the  order  of  the  Magistrate  ought  not  to  be  absolute  in  the  first  instance.  He  should  *-  **^>^.o8.J 
give  the  defendant  an  opportunity  to  show  cause  against  the  order. 

iSeit»d/6.~  Whether  a  case  comes  under  either  of  these  two  sections,  or  under  both, 
the  order  of  the  Magistrate  ought  to  contain  a  clear  statement  of  the  facts  upon  the  basis 
of  which  the  Magistr<ite  has  made  the  order. 

These  two  ceases  were  heard  by  the  High  Oourt  together.  In  the  firsts 
a  petition  had  been  presented  by  Harimohan  Malo  and  five  other  fishepmeuy 
inhabitants  of  Radhanagar,  in  the  district  of  Jessore,  in  which  they  stated 
that  thej  were  the  lessees,  under  Raja  Barada  Kant  Roy,  of  part  of  the 
jalkar  in  the  river  Bhairab,  in  the  district  of  Jessore  ;  and  that  the  Magis- 
trate of  the  District  had  directed  them  to  remove  certain  kumafrs  which  they 
had  placed  in  the  river  to  catch  fish.  The  petitioners  further  stated  that 
they  had  submitted  to  the  Magistrate  a  petition,  praying  that  the  order  be 
cancelled,  on  the  ground  that  it  was  unjust,  but  the  Magistrate  deolined  to 
grant  their  prayer.  They  now  petitioned  the  High  Oourt  to  send  for  the 
record  of  the  Magistrate,  and  to  set  aside  his  order,  on  the  grounds  that  "  the 
order,  being  made  propria  moHty  did  not  disclose  that  the  interests  of  the 
public  required  its  issue,"  and  that  there  was  "  no  evidence  to  show  that  the 
ku/mars  were  a  nuisance,  or  in  any  way  injurious  to  the  interests  of  the  pub- 
lia"  The  record  was  accordingly  sent  for  ;  and  it  appeared  that  the  Magis- 
trate's order  was  absolute  in  its  terms,  and  that  he  did  not  give  the  peti- 
tioners an  opportunity  of  showing  cause  against  it 

The  second  case  came  before  the  High  Oourt  on  a  reference  from  the 
Sessions  Judge  of  Hooghly,  under  s.  434  of  Act  XXY.  of  1861.  The  re- 
ference was  as  follows  : — 

"  It  appears  that  the  Deputy  Magistrate  of  Serampore,  considering  that 
a  public  foot-path  had  been  obstructed,  proceeded  under  s.  63  of  the  Oode  of 
Oriminal  Procedure,  and  directed  the  removal  of  the  obstruction.  The  oppo- 
site party  remonstrated,  and  stated  it  was  their  private  property,  and  re- 
quested an  enquiry. 

The  Deputy  Magistrate,  however,  acted  summarily,  and  disposed  of  the 
case. 

I  think  that  the  Deputy  Magistrate  was  wrong  in  making  his  order  ab- 
solute, and  without  proceeding  under  s,  310  of  Oh.  XX.,  his  original  order 
was  one  which  would  be  required  by  s.  308  ;  and  as  this  was  not  a  case  in 
which  spe^y  action  was  required,  or  in  which  immediate  danger  might  be 

^  Petition  under  s.  404  of  the  Code  of  Criminal  Procedure. 

'  Beferenoe  No.  156  of  1868,  from  the  Sessions  Judge  of  Hooghly^  under  s.  484  of  the 
Code  of  Criminal  Procedure, 

[This  case  has  been  distinguished  in  Uttcnn  Chwnder  Chatterjee  v.  Mam  Chunder 
Chatterjee  (13  W.  E.  72 ;  5  B.  L.  B.  131)  ;  and  referred  to  in  Mai  Luchtneeput  Singh, 
Appellant  (14  W.  B.  17  ;  5  B.  L.  B.  Ap.  81),  in  Pitamhwr  Dey,  Beferenoe  in  the  Case  of 
(17  W.  B.  57),  and  in  Qopi  Mohun  Moulikv,  Taratnoni  Chowdhrani  (4  C.  L.  B.  309 ; 
I.  L.  B.,  5  Cal.  7,  Civ.  Bui.).— Ed.] 
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1868.  apprehended,  he  ought  to  have  proceeded  under  Oh.  XX.     Undoubtedly,  tha 

JTT^j  Deputy  Magistrate  had  discretion  to  adopt  either  procedure,  hut  1  think 

Mattbb  op  *^**  ^'  ^^  *^^  ^^  expressly  are  intended  for  emergencies  when  prompt  action 

Habiho-  is  necessaary,  and  not  for  a  case  like  the  present,  which  is  certainly  contain- 

HAN  Malo^  ed  in  8.  308,  and  in  which  individual  private  rights  are  in  question." 

A.  Cr.  20.'  Baboo  Dehendra  Chandra  Ohose  for  the  petitioners  in  the  first  case. 

[10W.B.53.]  The  judgment  of  the  Oourt  in  both  the  cases  was  delivered  by 

Phbab,  J. — In  these  two  cases  we  have  had  to  consider  the  effect  of  ss.  62 
and  308  of  the  Code  of  Oriminal  Procedure,  as  operating  to  give  authority 
to  the  Magistrate  under  certain  circumstances  to  issue  injunctions  against 
individuals,  controlling  them  in  the  exercise  of  their  proprietary  rights.  On 
the  whole,  we  have  come  to  the  conclusion  that  these  two  sections  are  not 
in  conflict  with  one  another,  and  also  that  they  are  not,  properly  speaking, 
alternatives.  The  essential  difference  between  them  is  that  s.  308  expressly 
directs  that  the  injunctional  order  of  the  Magistrate  should,  in  cases  to  which 
that  section  applies,  be  an  order  nm  so  to  speak,  that  is,  an  order  accom- 
panied by  a  condition  that  it  is  not  to  operate,  if  the  party  show  cause, 
within  a  specified  time,  why  the  order  should  not  be  obeyed  ;  while,  on  the 
Other  hand,  s.  62  speaks  only  of  an  order  absolute,  without  saying  that  the 
party  is  to  be  afforded  an  opportunity  for  showing  cause  against  the  order. 
In  cases  falling  under  either  the  one  section  or  the  other,  the  order  must 
clearly  be  in  writing.  This  is  expressed  in  so  many  words  by  the  provisions- 
of  8.  62,  and  it  is  also  implied  by  the  terms  of  s.  308,  followed  as  it  is  by 
the  provisions  which  appear  in  s.  309.  Now,  it  appears  to. us  that,  in  these 
two  cases,  it  is  not  necessary  that  we  should  determine  exactly  what  is  the 
meaning  or  scope  of  s.  62.  It  is  enough  for  us  to  say  that,  in  our  judgment, 
if  any  part  of  the  ground  covered  by  that  section  also  falls  within  the  scope 
of  8.  308,  then  the  Magistrate  must  conform  to  the  more  particular  direc- 
tions of  the  latter  section,  and  it  is  not  sufficient  that  he  should  comply 
merely  with  the  general  words  of  the  former ;  that  is,  he  cannot  choose 
whether  he  will  issue  an  order  without  a  condition,  or  whether  he  will  issue 
an  order  with  a  condition,  but  is  bound,  in  all  cases  which  fall  within  the 
operation  of  s.  308,  to  comply  with  the  provisions  of  that  section.  Now,  it 
appears  to  us  that,  in  both  the  cases  which  are  before  the  Oourt,  the  subject 
or  the  occasion  of  the  order  fell  directly  within  the  meaning  of  s.  308.  In 
each  case,  according  to  the  view  of  the  facts  which  the  Magistrate  apparently 
took,  the  obstruction  or  nuisance,  which  it  was  the  object  of  the  order  to 
remove  or  abate,  occurred  in  a  public  place  or  a  public  highway.  Oonse- 
quently,  s.  308  applied ;  and  from  what  I  have  already  said,  it  follows  that 
the  Magistrate  had  not  any  authority  in  either  of  these  cases  to  issue  au 
order  absolute,  but  was  bound  to  give  in  his  order  an  opportunity  to  the 
person  to  whom  it  was  directed  to  show  cause  against  it ;  and  I  need  hardly 
say  that  in  neither  of  the  orders  complained  of  was  this  opportunity  given. 

The  Jessore  case  was  brought  before  us  by  petition  of  parties«iggrieved. 
The  Magistrate  had  directed  in  his  order  that  certain  kumars  should  be  remov- 
ed from  a  piece  of  water,  and  it  appeared  that  his  reason  for  directing  this 
was  two-fold  :  namely,  that  they  constituted  an  obstruction  to  persons  law- 
fully using  this  piece  of  water  as  an  highway,  and  also  that  this  produced  a 
nuisance  by  causing  the  accumulation  of  decaying  vegetation  in  a  publio 
place.  We  think  that  the  complainants  have  made  out  that  this  order  was 
an  improper  one.  It  was  absolute  in  its  terms,  and  did  not  comply  with  the 
provisions  of  s.  308.     We  are,  theref ore»  of  opinion  that  it  should  be  quashed. 


Digitized  by 


Google 


BENGAL  LAW  REPORTS,    (AP,  CR.)  VOL  L  15 

The  Hooghly  case  has  come  before  us  in  the  shape  of  a  reference  from        1868. 
the  Judge,  who  recommends  that  the  order  of  the  Magistrate  be  quashed  on      •    ,^ 
the  ground  oi  its  illegality.     There  the  Magistrate  had  issued  an  absolute  matter  of 
order  for  the  removal  of  a  fence  which  he  thought  was  an  obstruction  to  a  Habimohan 
certain  public  path  or  hifi;hway.     For  the  reasons  which  I  have  already  men*        Malo, 
tioned,  this  order  also  is  bad,  because  it  did  not  give  the  persons  affected  l>y     l  B.  L.  B. 
it  the  opportunity  to  show  cause  against  it     Accordingly,  we  think  that  the     A.  Cr.  20. 
>Judge  ifi  right  in  considering  that  the  order  is  illegal,  and  ought  to  be  quashed.  [lOW.E.  68.] 

I  think  it  right  to  add  that  it  seems  to  me  that,  in  all  cases,  whether 
teases  falling  exclusively  under  s.  62  or  cases  coming  under  the  provisions  of 
«.  308,  the  order  ought  to  contain  a  clear  statement  of  the  facts  which  the 
Magistrate,  in  the  exercise  of  his  judicial  discretion,  considers  to  constitute 
the  material  facts  of  the  case,  and  upoti  the  footing  of  which  he  has  made 
the  order.  It  is  only  fair,  I  think,  to  the  party  against  whom  the  order  is 
made  that  he  should  be  made  to  know  distinctly  the  grounds  upon  which  the 
Magistrate  has  acted,  in  order  that  he  may  be  better  guided  to  a  conclusion 
4s  to  whether  the  order  is  one  which  he  is  bound  to  obey,  or  whether  he  can 
safely  resist  it  either  under  the  penal  procedure  which  is  laid  down  by  s.  188 
of  the  Penal  Oode,  or  by  showing  cause  under  the  provisions  of  s.  308  and 
the  following  section.  But  whether  an  order  would  be  bad  or  not  when  it 
did  not  contain  a  statement  of  the  material  facts  in  the  way  I  have  indicated, 
I  still  think  that  at  least  the  record  which  is  sent  up  to  this  Court  when  the 
validity  of  the  Magistrate's  order  is  put  in  question  should  disclose  all  the 
facts  upon  which  the  Magistrate  acted,  and  upon  which  he  relied  for  justifi- 
cation of  his  order.  I  may  say  that  in  neither  of  the  cases  before  us  is 
this  sa  We  can  perhaps  just  gather  from  some  rather  informal  orders  endors- 
ed upon  the  back  of  successive  petitions  in  each  case  what  view  the  Magis- 
trate took  of  the  general  facts.  But  there  is  no  formal  adjudication,  no 
formal  statement  of  those  facts  either  in  the  order  itself  for  the  information 
and  benefit  of  the  parties,  or  in  the  record  for  the  purpose  of  enabling  this 
Court  to  come  to  a  judgment  upon  the  validity  of  the  order ;  and  I  am 
inclined  to  the  opinion  that  this  alone  would  justify  us  in  quashing  the 
Order,  because  I  think  we  ought  not  to  maintain  orders  of  this  kind  in  force, 
unless  we  see  that  the  facts  of  the  case  as  exhibited  in  the  record  justify 
them  in  law. 
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CASES  DETERMINED  BY 

%\it  ^igh  €0urt  of  Jubkature, 

AT  FORT  WILLIAM  IN  BENGAL, 

IN  ITS  ORIGINAL  JURISDICTION. 


ORIGINAL  OEIMINAL 

Brfore  S^r  Bamw  Peacock^  Kl,  CJ.,  Mr,  Justice  Phear^  and  Mr.  Justice 

MacphersoH. 

1867.  THE  QUEEN  t;.  THOMPSON.^ 

Sept.  3.  ^ 

■'  Offence  npon  the  ffigk  Seeu—Pumuhment^Proeedmre — 17  Sf  18  Vtct.^  e,  104,  #.  267 ;  «»i 

1  B.  L.  fi.  18  Sc  19  Vict.,  c.  91,  #.  27—12  4- 13   Vict.,  c.  96  ;  «!««  23  4-  24  Vict,,  c,  8a— ^d 

O,  Or.  1.  3[IILofl866. 

In  proseoutin^ir  a  British  subject  for  an  offence  committed  on  board  a  British  ship 
upon  the  high  seas,  Seld  (dmUtante  Phear,  J.J,  that  he  must  be  charged  with  an  of- 
fence under  English  law ;  2.  That  the  punishment  must  be  according  to  English  law ; 
d.  That  the  trial  must  be  according  to  the  procedure  of  the  local  Oourt. 

Therefore,  where  a  British  subject  was  charged  before  the  High  Court  with  haying 
committed  an  offence  under  7  William  lY.  and  I.  Vict.,  c.  85,  s.  2,  on  board  a  British 
ship,  upon  the  high  seas,  within  the  Admiralty  jurisdictioa  of  the  Court,  and  found 
guilty  of  an  offence  under  14  and  15  Yict.,  c.  19,  s.  5,  Reld  that  the  conviction  was  good, 
«nd  that  the  prisoner  would  be  rightly  punished  with  "  rigorous  imprisonment,"  which  is 
defined  bj  s.  58  of  the  Indian  Penal  Code  to  be  '*  imprisonment  with  hard  labour,"  and 
that  the  trial  had  been  rightly  proceeded  with  under  Act  XIII.  of  1866, 

It  ought  to  appear  upon  the  face  of  a  charge  that  it  had  been  delivered  to  the  Clerk 
of  the  Crown  by  a  Justice  of  the  VeofiQ  or  a  Magistrate,  but  its  not  so  appearing  is  a  for- 
mal defect  only,  to  which  objection  can  only  be  taken  under  s.  41  of  Act  XVIII.  of  1862 
before  the  jury  has  been  sworn,  and  it  is  not  ground  for  arrest  of  judgment. 

On  3l8t  August  1867,  0.  Thompson,  «  British  subject,  was  triod  before 
the  High  Court  upon  the  following  charge : 

"Fort  William  in  Bengal  to  wit — that  Charles  Thompson,  on  the  26th 
day  of  May  1867,  on  board  the  British  ship  or  vessel  Sdndioy  upon  the  high 
seas,  and  within  the  Admiralty  jurisdiction  of  this  Court,  with  a  certain 
knife,  feloniously,  unlawfully,  and  maliciously  stabbed,  cut,  and  wounded  one 
Edward  Ned,  with  the  intent  in  so  doing  him,  the  said  Edward  Ned,  thereby 
then  to  disable,  against  the  form  of  the  Statute  in  such  case  made  and 
provided." 

The  jury  returned  the  verdict,  "  guilty  of  unlawfully  wounding." 

PflBAR,  J.,  declined  to  pass  judgment  untii  he  had  taken  the  opinion  of 
the  full  Court  on  the  following  points,  namely  :  I«^  whether  there  had  been 
a  due  trial  in  the  case ;  2m^  whether  there  was  anything  which  appeared  on 
the  record  which  would  be  good  in  arrest  of  judgment. 

The  case  now  came  on  for  argument  upon  the  points  reserved. 

Mr.  Ingram^  for  the  prisoner,  contended,  Xsl. — That  even  if  the  English 
law  applied,  there  was  such  grave  irregularity  in  the  trial,  that  the  verdict 
ought  to  be  set  asida     %nd, — The  English  law  applicable  to  this  case  does  not 

^  [This  case  has  been  referred  to  in  Reg.  «.  Elmstone,  Whitwell,  et.  aU  (7  Bom.  H. 
C.  &,  89) ;  and  commented  on  in  Reg,  r.  Jtattya  Mama  (8  Bom.  H,  C.  B.  68).— Kn.] 
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extend  to  this  country,  drd — The  directions  contained  in  the  Statutes, 
which  give  jurisdiction  in  such  cases  h&  this,  had  not  been  followed,  ith, — 
The  Indian  Legislature,  by  the  Act  for  the  abolition  of  the  Grand  Jury  (Act 
XIIL  of  1885),  has  made  it  impossible  for  this  Oourt  to  follow  those  directions. 
5^ — On  a  trial  for  felony,  this  Oourt  cannot  find  the  prisoner  guilty  of  mis- 
demeanour, the  English  Statute  which  gives  that  power  in  England  not  hav- 
ing been  applied  hera 

There  can  be  no  doubt  that  the  prisoner  was  tried  under  English  law, 
and  80  the  jury  were  told  by  the  Judge  (Phear,  J.)  in  summing  up.  If  so, 
there  is  a  want  of  caption  in  the  indictment.  If  the  prisoner  was  rightly 
tried  under  the  English  law,  he  was  entitled  to  all  the  advantages  and  pri- 
vil^es  pertaining  to  an  English  trial.  The  first  step  of  an  English  criminal 
trial  is  the  presentment  of  a  Grand  Jury.  The  differences  between  the  privi- 
leges of  a  prisoner  tried  under  the  English  law  and  one  tried  under  the  Indian 
law  ought  to  have  been  pointed  out  to  the  jury,  if  not  to  the  prisoner.  For 
instance,  the  differences  in  the  law  of  challenges,  the  law  of  evidence,  ko. 

But  the  English  law  does  not  extend  to  India.  Then,  if  the  English 
law  does  not  apply,  what  meaning  is  there  in  the  indictment  ?  It  certainly 
is  not  under  any  section  in  the  Penal  Oode.  If  it  is  under  17  and  18  Vict, 
c  104,  8.  267,  it  ought  to  have  described  the  prisoner  as  a  master,  seaman,  or 
apprentice ;  for  this  Statute  is  not  declaratory,  and  therefore  the  indictment 
must  show  on  the  face  of  it  the  jurisdiction  and  authority  of  the  Oourt.  But 
that  section  is  repealed  by  18  and  19  Vict.,  c.  91,  s.  21,  which,  as  I  read  it, 
directs  that  the  person  charged  shall  be  tried  under  the  local  law  and  ac- 
cording to  local  procedura  Act  XIIL  of  1865  makes  it  impossible  for  the 
prisoner  to  be  tried  under  the  Penal  Oode,  for  since  the  abolition  of  the  pre- 
sentment by  Grand  Jury,  the  charge  ought  to  be  based  on  one  sent  up  by  a 
Magistrate  or  Justice  of  the  Peace,  but  ho  would  not  have  jurisdiction  in  an 
Admiralty  case,  but  only  in  one  falling  within  the  Ordinary  Original  Ori- 
minal  Jurisdiction.  [Phbar,  J. — The  words  of  s.  3  of  Act  XIIL  are  very 
large.]  Yes.  But  the  preamble  of  the  Act  limits  the  application  of  the 
Act  to  the  procedure  of  the  High  Oourts  in  the  exercise  of  their  Original 
Oriminal  Jurisdiction.  It  may  well  be  that  the  Grand  Jiiry  is  not  abolish- 
ed on  the  other  side  of  the  Oriminal  Jurisdiction  of  the  Oourt,  but  here 
there  was  none  summoned,  and  no  presentment. 

The  Oharter  of  the  Supreme  Oourt,  s.  27,  gave  that  Court  full  power 
and  authority  to  enquire,  hear,  try,  examine,  and  determine  crimes  according 
to  the  laws  and  customs  of  the  Admiralty,  in  that  part  of  Great  Britain 
called  England.  No  change  has  been  made  in  this.  See  33  Geo.  III.,  c.  52, 
a  156  ;  53  Geo.  IIL,  c.  155,  a  110 ;  24  and  25  Vict,  a  9  ;  Letters  Patent 
of  High  Oourt,  1862,  a  21.,  Letters  Patent  of  High  Oourt,  1865,  a  22. 

There  could  not  be  a  conviction  for  misdemeanour  when  felony  was 
charged.  Rex  v.  Westbeer,^  The  indictment  here  was  for  felony  under  7 
Wm.  IV.,  and  1  Vict.,  c.  85,  a  2,  which  defines  the  offence;  14  and  15  Vict., 
c.  19,  8.  5,Vhich  empowers  the  jury  to  convict  of  misdemeanour,  where  the 
felonious  intent  is  negatived,  relates  only  to  procedure,  and,  as  such,  does  not 
apply  in  this  country,  and  it  does  not  apply  in  this  case. 

The  Advocate-General — The  first  point  reserved  by  the  learned  Judge 
involves  the  question,  in  what  sense  is  it  to  be  said  that  a  person  tried  under 
the  Merchant  Shipping  Amendment  Act,  19  and  20  Vict,  c.  97,  is  to  be  tried 
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1867.        according  to  English  or  to  local  law  t  I  sahmit  that  the  Legislature  meant 

— — that  law  to  be  applicable  which  would  define  the  offence  and  impose  the  pun- 

Q^EBN  iahment,  namely,  the  Criminal  Law  of  England  ;  but  as  regards  procedure^ 
THO1CFS0I7  ^^  provisions  of  the  local  law  if  differing  from  the  English  Oriminal  Law. 
1  B  L  It  '  ^^  ^^  ^^^^  ^^  ^^^  construction  of  the  Amendment  Act  that  the  difficulty  of 
O.  Cr.  1. '  ^^  absence  of  a  Grand  Jury  can  be  avoided.  That  puts  this  Court  in  the  posi- 
tion of  a  Court  in  a  place  where  there  could  be  no  jury  at  all.  It  is  cleBurly 
the  intention  of  the  Act  to  provide  for  the  punishment  of  offences  as  early 
as  possible,  and  as  near  as  possible  to  the  place  where  the  offence  had  been 
committed.  But  the  substantive  law,  that  is,  the  law  defining  the  offence 
and  punishment,  is  not  the  law  of  the  Court  in  which  the  offence  is  to  be 
tried.  "  Crime  or  offence  "  must  be  construed  to  mean  a  crime  or  offence 
under  the  English  law.  Has  the  local  law  here  been  extended  by  any  thing 
beyond  what  its  extent  is  defined  to  be  by  its  own  provisions  1  if  the  Gover- 
nor-General in  Council  had  power  to  pass  a  law  rendering  a  person  liable  to 
be  tried  under  the  Penal  Code  for  an  offence  committed  beyond  the  limits  of 
the  territories  which  are  vested  in  Her  Majesty  by  21  and  22  Vict,  c.  106, 
it  is  sufficient  to  say  that  no  such  law  has  been  passed  which  would  bring  such 
person  under  the  provisions  of  the  3rd  section  of  the  Code.  By  s.  2,  the 
liability  of  a  person  to  punishment  under  the  Code  is  limited  to  the  case  of 
an  offence  committed  within  the  said  territories.  The  Code  is  silent  also  aa 
to  crimes  maritime.  This  is  strong  to  shew  that  it  has  not  been  the  inten- 
tion of  the  local  Legislature  to  take  away  the  old  Admiralty  jurisdiction. 

Shortly  before  the  establishment  of  the  High  Court,  Act  XVIII.  of 
1862  was  passed  <'  to  improve  the  administration  of  Criminal  Justice  in  Her 
Majesty's  Supreme  Courts  of  Judicature."  Ss.  39  and  56  of  that  Act 
make  it  clear  that,  in  theory,  at  any  rate,  there  are  offences  punishable  other- 
wise than  under  the  Penal  Coda  S.  56  says  that  Act  XYI.  of  1852  is 
repealed  so  far  as  it  relates  to  indictments  and  proceedings  in  the  Courts 
except  as  to  offences  not  punishable  under  the  Indian  Penal  Code.  This  is 
such  a  case.  It  would  have  been  a  strong  measure  for  the  Legislature  of 
this  country,  if  they  would  have  done  it,  to  stop  the  application  of  the  Mer- 
chant Shipping  Acts  to  this  country.  When  the  Penal  Code  received  the 
assent  of  the  Governor-General  in  Council  in  1860,  it  is  clear  that  he  had  no 
power  to  alter  or  modify  Acts  of  Parliament  relating  to  India.  This  is  to  a 
certain  extent  altered  by  the  Indian  Councils  Act,  1861  (24  and  25  Vict., 
o.  67),  which  repeals  &  43  of  3  and  4  Wm.  IV.,  c.  85,  but  see  the  22nd 
section. 

But,  whatever  may  be  the  substantive  law  applicable,  I  oont^kl  the  case 
must  be  dealt  with  under  the  local  procedure.  The  correct  way  of  framing 
the  charge  has  been  followed,  namely,  of  framing  it  as  if  the  accused  had 
been  put  on  trial  at  the  Central  Criminal  Court,  though  I  am  not  sure  whe- 
ther, as  a  question  of  pleading,  either  mode  of  framing  the  charge  would  not 
be  good,  i.  c,  whether  under  the  English  Statute,  of  cutting  and  wounding  ; 
or,  under  the  Penal  Code,  of  doing  hurt  or  grievous  hurt.  The  charge^  if  not 
absolutely  right  in  form,  would  either  way  be  substantially*  good  and 
sufficient  Then,  having  been  charged  with  felony,  can  the  prisoner  be  found 
guilty  of  a  misdemeanour  %  I  submit,  he  can.  The  offence  must  be  taken 
as  an  offence  against  the  English  Criminal  Law.  14  and  15  Vict,  c.  19,  s. 
5,  was  part  of  that  law  at  the  time  of  the  passing  of  the  Merchant  Shipping 
Acts. 

If  the  Court  should  hold  that  the  charge  ought  to  be  under  the  Penal 
Code,  I  contend  that  the  counts  are  substantially  suflieient.  Act  XVIII.  of 
1862,  s.  40,  says  :  '<No  indictment  shall  be  held  insufficient  for  unnecessary 
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avermenU  or  mere  formal  defeoU."    Tliere  is  a  perfectly  good  finding  bj  1807. 

the  jnry  of   an  offence  under  s.  324  of  the  Penal  Code.     [Macphbbsok,  — r— 

J.— 12  and  13  Vict,  c.  96,  has  been  extended  to  India  by  23  and  24  Vict,  ^*^^ 

0.  88.]     That  makes  the  procedure  to  be  that  of  the  local  Oourts.     That  does  Thompson 

away  with  the  difficulty  which  has  been  urged  as  regards  the  abolition  of  the  ^  -q  j^^  |^^ 

Grand  Jury,  but  does  not  touch  the  argument  as  to  the  law  creating  the  O.  Or!  L 
offence  and  punishment.     On  the  contrary,  s.  2  of  12  and  13  Vict,  c.  96, 
makes  the  punishment  to  be  that  to  which  the  accused  would  be  liable,  had 
the  offence  been  committed  and  tried  in  England. 

Mr.  Ingram  in  reply. — The  effect  of  &  21  of  18  and  19  Vict,  a  91,  ap- 
pears to  be  that  the  Court,  outside  whose  jurisdiction  the  offence  has  been 
committed,  has  only  jurisdiction  when,  if  it  had  been  committed  inside,  it 
could  be  treated  as  one  under  its  ordinary  original  jurisdiction.  But  this  is 
not  the  case  here.  The  indictment  itself  speaks  oi  the  act  having  been  on 
the  high  seas  out  of  the  jurisdiction  of  the  Court  How  then  can  this  case 
come  under  the  words  of  &  3  of  Act  XIII.  of  1865.  That  section  speaks 
of  an  offence  committed,  or  which,  according  to  law,  may  be  dealt  with  as  if 
it  had  been  committed,  within  the  local  limits  of  the  civil  jurisdiction. 

Pbaoook,  O.J. — When  I  first  saw  the  charge,  I  thought  it  had  been  pre- 
ferred in  the  High  Court  without  having  been  made  by  a  Justice  of  the 
Peace.  I  thought  then  that  it  could  not  be  supported,  because  when  the 
Legislature  by  Act  XIII.  of  1865  abolished  the  Grand  Jury,  they  enacted 
that  a  Justice  of  the  Peace  or  Magistrate  should  deliver  to  the  Clerk  of  the 
Crown  a  written  instrument  of  charge,  and  that  the  Clerk  of  the  Crown 
may,  if  he  consider  it  necessary  or  expedient  so  to  do,  amend,  alter,  or  add 
to  the  sama  A  Justice  of  the  Peace  or  Magistrate  is  put  in  the  place  of  a 
Gk*and  Jury,  and  the  written  instrument  of  charge  takes  the  place  of  a  pre- 
sentment or  inquisition  of  a  Grand  Jury. 

Formerly  in  England  the  Master  of  tho  Crown  Office  used  to  present 
criminal  informations  for  misdemeanours  without  the  authority  of  the  Court 
of  King's  Bench.     Great  abuses  arose  from  the  exercise  of  this  power,  and 
much  oppression  and   injustice  was  done.     In  consequence  the  Statute  4th 
and  5th  William  and  Mary,  a  18,  was  passed,   whereby  it  was  enacted  that 
no  such  informations  should  be  filed  without  the  express  direction  of  the 
Court  of  King's  Bench.     That  Statute  applies  only  to  motions  filed  by  the 
Master  of  the  Crown  Office,  and  not  to  ex  officio  informations  by  the  Attor- 
ney-General.    When  the  Grand  Jury  was  abolished  in  this  country,  the  Le- 
gislature made  such  provision  as  it  considered  necessary,  and  provided  that  a 
charge  should  be  sent  and  delivered  to'  the  Clerk  of  the  Crown  by  the  com- 
mitting officer,  and  it  is  important  to  see  that  a  proper  charge  is  sent  up  in 
the  mode  enacted.     In  the  present  case,  such  a  charge  has,  in  point  of  fact^ 
been  sent  up.     The  only  defect  in  the  charge  is  that  it  does  not  appear  on 
the  face  of  it  to  have  b«5n  delivered  to  the  Clerk  of  the  Crown  by  a  Justice 
of  the  Pe,ace.     But  we  are  not  sitting  here  as  a  Court  of  Error,  in  which 
we  could  know  nothing  but  what  appeared  on  the  face  of  the  record.     We 
are  sitting  as  a  Court  which  has  all  the  proceedings  before  it,  and  therefore, 
although  we  do  not  see  on  the  face  of  the  record  that  the  charge  has  been 
proferred  by  a  Justice  of  the  Peace,  we  know  that  it  was  so,  and  the  Judge 
y»isidiug  at  the  trial  would  not  have  quashed  the  charge  for  the  defect  now 
relied  upon,  but  would  have  caused  it  to  be  amended.     Under  these  circum- 
stances,  although  I  think  it  ought  to  appear  on  the  face  of  the  chaise  that  it 
was  delivered  to  the  Clerk  of  the  Crown  by  a  Justice  of  the  Peace  or  Magis- 
trai%  still  I  think  the  defect  of  its  not  so  appearing  is  a  mere  formal  defect^ 
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to  which  objection  could  only  have  been  taken,  under  s.  41  of  Act  XVI IL 
'  of  1862,  before  the  jury  was  sworn,  and  that  it  is  not  ground  for  arrest  of 
judgment.  S.  41  speaks  of  an  "  indictment,"  but  a  7  of  Act  XIII.  of  1865 
says  that  "  in  Act  XVIII.  of  1862  the  word  "  indictment "  shall  be  under- 
stood to  include  the  word  "  charge,"  and  all  the  provisions  of  the  said  Act 
shall  apply  to  charges  recorded  as  aforesaid  and  the  trial  of  such  charges.'' 

Next,  was  the  charge  in  accordance  with  English  law  %  The  prisone* 
was  charged  with  cutting  and  wounding  with  an  intent  which  rendered  the 
act  anoflTence  under  7  Wm.  IV.,  and  1  Vict.,  c.  85,  s.  2,  and  he  was  found 
guilty  under  14  and  15  Vict,  c.  19,  s.  5.  The  question  has  been  raised  whe- 
ther a  charge  made  under  7  Wm.  IV.,  and  1  Vict,  c.  85,  followed  by  a  con- 
viction under  14  and  15  Vict,  a  19,  can  be  upheld  in  this  Court,  in  the 
exercise  of  Oriminal  Jurisdiction  under  its  Charter. 

By  the  Merchant  Shipping  Act,  17  and  18  Vict,  c.  104,  b.  267,  it  is  en- 
acted that  "  all  offences  against  property  or  person  committed  in  or  at  any 
place,  either  ashore  or  afloat,  out  of  Her  Majesty's  dominions,  by  any  roaster, 
seaman,  or  apprentice,  who  at  the  time  when  the  offence  is  committed  is,  or 
within  three  months  previously  has  been,  employed  in  any  British  ship,  shall 
be  deemed  to  be  offences  of  the  same  nature  respectively,  and  be  liable  to 
the  same  punishment  respectively,  and  be  enquired  of,  heard,  tried,  deter- 
mined, and  adjudged  in  the  same  manner,  and  by  the  same  Courts,  and  in 
the  same  places,  as  if  such  offences  had  been  committed  within  the  jurisdic- 
tion of  the  Admiralty  of  England."  The  section  applies  to  offences  commit- 
ted ashore  or  afloat  out  of  Her  Majesty's  dominions.  The  word  "  offences" 
did  not,  in  strict  terms,  mean  offences  against  the  law,  but  acts  which,  accord* 
ing  to  English  law,  would  amount  to  offences,  if  committed  in  England.  The 
section  is  not  applicable  to  this  case  ;  but  I  refer  to  it  to  shew  what  must  be 
the  meaning  of  **any  crime  or  offence"  in  s.  21  of  18  and  19  Vict,  c.  91 
(the  Merchant  Shipping  Amendment  Act  of  1855).  S.  1  of  that  Act  enacts 
that  ^*  it  shall  be  taken  to  be  part  of  the  Merchant  Shipping  Act,  1854,  and 
shall  be  construed  accordingly."  The  Merchant  Shipping  Act  has  not  been 
shewn  to  apply  to  this  case,  for  it  is  not  charged  or  found  that  the  prisoner 
was  a  '*  master,  seaman,  or  apprentice,"  and  we  cannot  assume  that  he  was. 

The  12  and  13  Vict,  c.  96,  extended  to  the  Colonies  generally,  but  "  all 
such  parts  and  places  as  are  under  the  Government  of  the  East  India  Com- 
pany "  were  excepted.  But  c.  88  of  23  and  24  Vict  extends  it  to  India.  S. 
1  of  that  Act  enacted  that "  so  much  of  the  said  Act  12  and  13  Vict,  c.  96, 
as  excepts  the  parts  and  places  then  under  the  Government  of  the  East  India 
Company  from  the  interpretation  of  the  word  "  colony"  shall  be  repealed, 
and  for  the  purpose  of  the  said  Act  the  word  "  colony  "  therein  shall  include 
and  apply  to  every  part  and  place  heretofore  under  the  Government  of  the 
East  India  Company,  or  which  may  be  under  the  Government  of  Her  Majes- 
ty in  India,  and  all  the  provisions  of  the  said  Act  shall  be  construed  and 
take  effect  accordingly." 

The  second  section  of  12  and  13  Vict,  c.  96,  enacts  "that,Jf  any  per- 
son shall  be  convicted  before  any  such  Court  of  any  such  offence,  such  person 
S^o  convicted  shall  be  subject  and  liable  to  and  shall  suffer  all  such  and  the 
same  pains,  penalties,  and  forfeitures  as  by  any  law  or  laws  now  in  force,  per- 
sons convicted  of  the  same  respectively  would  be  subject  and  liable  to  in  case 
such  offence  had  been  committed,  and  were  inquired,  tried,  heard,  deter- 
mined, and  adjudged  in  England,  any  law,  statute,  or  usage  to  the  contrary 
notwithstanding."  The  only  possible  construction  of  that  sentence  is  that 
they  shall  be  liable  to  "  all  such  and  the  same  pains,  &c./'  and  those  only.    I 
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can  well  understand  that  Parliament  would  prefer  to  make  such  person  sub- 
ject to  the  punishment  imposed  by  English  law  rather  than  by  that  of  the 
colony.  They  might  not  be  certain  what  that  law  was,  or,  if  aware  of  it, 
might  not  wish  to  extend  it  For  instance,  a  person  convicted  here  of  cer- 
tain ofl^ces  may  be  punished  by  whipping.  The  British  Parliament,  except 
in  one  or  two  special  cases,  has  not  sanctioned  that  punishment,  and  it  may 
well  be  that  it  would  not  render  a  person  so  convicted  liable  to  a  punishment 
which  i^  had  not  sanctioned  for  offences  committed  in  England. 

The  prisoner  being  punishable  then,  as  I  think,  according  to  English 
law,  it  seems  to  me  that  he  ought  to  be  charged  with  an  ojffence  against  the 
£nglish  law.  If  he  was  charged  with  hurt  under  the  Penal  Code,  how  should 
we  know  what  punishment  to  inflict  It  appears  to  me  that  a  charge  ac- 
cording to  English  law  is  necessary  to  enable  the  Judge  presiding  at  the  trial 
to  know  what  sentence  he  ought  to  pass. 

8.  21  of  the  Merchant  Shipping  Amendment  Act,  1855,  enacts  that, 
••  if  any  person  "  (it  does  not  say  a  master,  seaman,  or  apprentice),  "  being 
a  British  subject,  charged  with  having  committed  any  crime  or  offence  on 
board  any  British  ship,  on  the  high  seas,  or  in  any  foreign  port  or  harbour  ;  or 
if  any  person,  not  being  a  British  subject,  charged  with  having  committed  any 
crime  or  offence  on  board  any  British  ship,  on  the  high  seas,  within  the  limits 
of  its  ordinary  jurisdiction,  such  Court  shall  have  jurisdiction  to  hear  and 
try  the  case  as  if  such  crime  or  offence  had  been  committed  within  such 
limits.^  This  is  the  case  with  the  present  prisoner,  that  is,  he,  a  British  sub- 
ject, has  committed  such  crime  or  offence  on  board  a  British  ship,  on  the 
high  seas,  as  this  Court  would  have  had  cognizance  of,  if  committed  within 
the  limits  of  its  ordinary  jurisdiction ;  therefore  the  Court  has  jurisdiction 
to  hear  and  try  the  case  as  if  such  crime  had  been  committed  within  such 
limits. 

In  hearing  and  trying  the  case  in  the  same  manner  as  if  committed  in 
India,  we  must  try  him  according  to  the  provisions  of  Act  XIII.  of  1865. 
The  prisoner  having  been  sent  up  by  a  Justice  of  the  Peace  with  the  charge 
on  which  he  has  been  tried  (or  he  has  been  tried  on  that  charge  amended  by 
the  Clerk  of  the  Crown),  the  trial  has  been  conducted  according  to  the  pro- 
cedure of  this  country  (see  ss.  3  and  4),  although  he  is  punishable  according 
to  English  law. 

The  23  and  24  Vict,  c.  88,  &  2,  says  :  "  The  Supreme  Court  and  all  pub- 
lic ofiBcers  and  other  persons  in  the  Presidency  shall  have  the  same  jurisdic- 
tion and  authorities,  and  proceed  in  the  same  manner  in  relation  to  the  per- 
son charged  with  such  offence,  as  if  the  same  had  been  committed,  or  origi- 
nally charged  to  have  been  committed,  within  the  limits  of  the  ordinary  juris- 
diction of  such  Supreme  Court"  S.  21  of  18  and  19  Vict,  c.  91,  says  : 
"  If  the  person  is  found  within  the  jurisdiction  of  any  Court  of  Justice  in 
Her  Majesty's  dominions,  which  would  have  had  cognizance  of  such  crime  or 
offence  H  committed  within  the  limits  of  its  ordinary  jurisdiction,  such  Court 
shall  have  iurisdiction  to  hear  and  try  the  case  as  if  such  crime  or  offence  had 
heen  committed  within  such  limits  :  provided  that  nothing  contained  in  this 
section  shall  be  construed  to  alter  or  interfere  with  the  Act  of  the  thirteenth 
year  of  Her  present  Majesty,  chapter  ninety-six." 

Hie  23  and  24  Vict,  c  88,  very  properly  extended  the  provisions  of  12 
and  13  Vict,  c.  96,  to  this  country,  and  thereby  makes  the  prisoner  subject 
and  liable  to  '*  all  such  and  the  same  pains,  penalties,  and  forfeitures  as  by 
any  law  or  laws  which  at  the  time  of  the  passing  of  that  Statute  were  in 
force,  persons  convicted  of  the  same,  respectively,  would  be  subject  and  liable 
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^  determined,  and  adjudged  in  England,  any  law,  statute,  or  usage  to  the  con- 

^^"^^      trary  notwithstanding/' 

Taownoxf,  ^^  ^^  ^^^  ^^  Vict,  c.  19,  &  5,  enacts  that,  '*if  upon  the  trial  of  anf 

1  B.  L.  B.    M*<ii<^^™©^fc  ^or  any  felony,  except  murder  or  manslaughter,  where  the  indict- 

O.  Qr/l.  *    Diont  shall  allege  that  the  defendant  did  cut,  stab,  or  wound  any  person,  the 

jury  shall  be  satisfied  that  the  defendant  is  guilty  of  the  cutting,  stabbing,  or 

wounding  charged  in  such  indictment,  but  are  not  satisfied  that  the  defendant 

is  guilty  of  the  felony  charged  in  such  indictment,  then  and  in  every  such 

case  the  jury  may  acquit  the  defendant  of  such  felony,  and  find  him  guilty  of 

unlawfully  cutting,  stabbing,  or  wounding,  and  thereupon  such  defendant 

shall  be  liable  to  be  punished  in  the  same  manner  as  if  he  had  been  convicted 

upon  an  indictment  for  the  misdemeanour  of  cutting,  stabbing,  or  wounding.'*" 

The  charge  then  has  been  preferred  under  English  law,  and  it  has  heea 
tried  according  to  the  procedure  of  Indian  law,  and  the  punishment  must  be 
according  to  English  law.  A  sentence  to  imprisonment  with  hard  labour  ift 
the  same  as  rigorous  imprisonment  under  s.  53  of  the  Indian  Penal  Code. 

I  think  there  are  no  grounds  shewn  for  arresting  judgment 
Phbab,  J. — I  think,  whether  the  offence  be  measured  by  English  or  hj 
local  law,  at  any  rate  the  procedure  is  that  prescribed  by  local  law. 

This  appears,  I  think,  from  a  comparison  of  a  267  of  the  Merchant 
Shipping  Act  of  1854  with  s.  21  of  the  Amendment  Act  of  1855.  Although 
the  first  of  these  sections  does  not  apply  to  the  case  before  the  Court,  so  far 
as  the  facts  are  disclosed  in  the  record,  it  seems  to  me  that  the  words  in 
8.  267  are  as  explicit  as  words  can  be,  to  say  that  the  manner  and  substance 
of  the  trial  shall  be  that  of  the  English  Admiralty  Court,  while  the  words 
in  s.  21  are  quite  different,  and  they  certainly  apply  to  this  case.  In  view 
of  this  difference,  it  appears  to  me  that  when  this  latter  section  gives  juris- 
diction to  this  Court  to  hear  and  to  try  as  if  the  offence  had  been  committed 
within  the  local  limits  of  the  Ordinary  Original  Criminal  Jurisdiction,  it 
means  at  least  to  direct  that  the  trial  should  be  conducted  according  to  the 
procedure  of  the  Court  in  that  jurisdiction.  If  so,  the  mode  of  procedure 
proper  to  this  trial  would  be  that  declared  in  Act  XIII.  of  1865.  Then, 
has  that  procedure  been  followed  t 

It  has,  if  there  was  a  charge  preferred  by  a  Magistrate  or  Justice  of 
the  Peace ;  and  if  the  charge  on  which  the  prisoner  was  tried  was  framed  on 
that  by  the  Clerk  of  the  Crown.  There  is  no  doubt  this  was  the  case.  The 
record  is,  in  truth,  unimpeachable,  as  the  Chief  Justice  has  stated,  except  so 
far  as  it  does  not  disclose  the  written  charge  of  the  Magistrate.  But  as  the 
written  charge  of  the  Magistrate  is  actually  before  the  Court,  that  point,  I 
agree,  cannot  arise  now  as  matter  of  objection. 

As  to  the  question  whether  the  offence  is  to  be  measured  by  English  law 
or  local  law,  I  do  not  now  feel  myself  in  a  position  to  give  an  answer.  The 
matter  hangs  upon  statute,  and  not  upon  principle,  and  the  two  or  three  en* 
Aotments  which  constitute  the  statute-law  on  the  subject  Seem  td  have  been 
passed  without  much  reference  the  one  to  the  other.  Consideration  of  IS 
and  19  Vict,  c.  96,  s.  21  (entirely  different  as  it  is  from  s.  267  of  the 
Act  of  the  previous  ye^r)  together  with  s.  1  of  12  and  13  Vict,  c.  96,  which 
was  made  applicable  here  by  23  and  24  Vict.,  c.  82,  leads  me  rather  to  the 
present  conclusion  that  the  offence  must  be  measured  by  local  law.  But  if  it 
were  necessary  to  decide  that  point,  I  should  like  to  have  time  for  further 
consideration.     At  the  same  time  I  must  say  that  I  do  not  feel  the  force  of 
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the  argument  drawn  by  the  Chief  Justice  from  the  supposed  meaning  of        ^9fff' 
the  word  **  offonce  "  in  s.  267.     I  do  not  think  that  the  words  there  used      qttmem 
were  intended  to  make  a   "  master,  seaman,  dec/*  punishable  in  an  English  „^ 

Court  of  Admiralty  for  an  act  committed  in  foreign  territory,  merely  on  the  TaoMPSOiTy 
ground  that  it  was  such  that,  if  it  had  been  done  within  the  jurisdiction  of  iB.Ii.fik 
the  Admiralty  of  England,  it  would  have  been  criminal,  and  independently  O.  Or.  1. 
of  whet^r  it  was  justifiable  under  the  law  prevailing  in  that  territory. 
Daring  the  short  peripd  of  my  legal  experience — short  compared  with  that 
of  the  Ohief  Justice — I  have  become  very  familiar  with  discussions  among 
the  ablest  and  most  learned  men  in  England  as  to  the  ^voper  naeanrog  to  be 
attached  to  the  terms  "  offence  *'  and  "  crime ; "  and  the  most  common  result 
arrived  at  by  the  disputants  was  that  the  words  meant  any  thing  that  was 
malum  in  «6,  and  that  an  English  Oourt  of  Criminal  Justice  ought  always, 
theoretically,  to  punish  an  act  falling  under  this  head  (whatever  it  may 
amount  to)  if  it  had  the  malefactor  in  its  power.  It  appears  to  me,  for  the 
moment,  that  the  word  "  offence "  in  &  267  is  used  in  some  such  vague 
sense  as  this,  and  I  do  not  feel  at  all  sure  that  an  offence  out  of  the  British 
Territory  does  not  Uiere  mean  something  different  from  that  which  is  an 
offence  under  English  law  alone.  But  whether  the  offence  be  governed  by 
English  or  by  Indian  law,  singularly  enough,  perhaps,  the  finding  of  the 
jury  as  duly  recorded  applies  to  either.  Naturally  Uie  verdict  of  the  jury  in 
its  terms  finds  the  prisoner  guilty  of  an  offence  which  conforms  to  the  defi* 
nition  of  English  law,  because  the  directions  received  by  the  jury  from  the 
Judge  were  given  in  the  words  of  the  English  Statute.  It  seems  to  me,  also^ 
that  the  jury  have,  in  so  many  words,  found  the  prisoner  guilty  of  inflicting 
hurt  upon  the  prosecutor  with  a  knife.  This  results  from  the  negativing  c3 
particular  intents  laid  in  the  several  charges,  which  is  effected  by  the  special 
finding  of  the  jury.  For  these  intents  being  out  of  the  way,  the  remaining 
part  of  the  charges  describes  so  closely  an  offence  defined  by  s.  324  of  the 
Penal  Code,  that  I  cannot  say  that  the  small  apparent  discrepancies  make 
it  bad  after  verdict  Therefore,  as  I  view  the  record,  it  exhibits  a  good  con- 
▼iction^  whether  under  the  English  law  or  under  the  Penal  Coda 

The  only  remaining  difficulty  which  has  occurred  to  me,  is  one  regarding 
the  punishment  to  be  awarded.  Is  it  to  be  that  which  is  directed  by  English 
law,  or  that  of  the  Penal  Code  ;  and,  if  the  former,  bow  is  it  to  be  carried 
out  here  %  Fortunately  again,  in  this  particular  case,  the  two  melt  into  ona 
S.  2  of  12  and  13  Vict.,  c.  96,  provides  that  the  punishment  shall  be  the 
same  as  if  the  matter  were  tried  and  adjudged  in  England,  viz,^  that  in  this 
case  it  must  he  ''  imprisonment  with  hard  labour, '*  while  the  punishment 
directed  by  the  Penal  Code  for  offences  under  s.  324  is  '^  rigwous  imprison- 
ment." But,  further,  the  53rd  section  of  the  Penal  Code,  in  defining  this 
first-mentioned  class  of  imprisonment,  says  that  it  is  '*  rigorous,  that  is,  with 
k  hard  labour."  I  therefore  think  that  a  sentence  can  be  passed  which  shall 
be  legally  good,  whether  the  offence  be  measured  by  English  law  or  by  the 
Indian  Penal  Code. 

Macphbrsok,  J. — I  think  the  conviction  is  good,  whether  the  English 
or  the  local  law  applies  to  the  case.  The  verdict  has  been  given  according 
to  English  law,  but  it  is  substantially  a  sufficient  finding  of  an  offence  under 
the  Indian  Penal  Code. 

I  am  of  opinion,  however,  that  the  English  law  is  the  law  by  which  the 
prisoner  was  triable,  and  upon  that  point  I  concur  generally  with  the  Chief 
Justice.  There  is  no  doubt  that  the  English  law  was  the  law  which  original- 
ly applied  to  offences  committed  on  the  high  seas  on  board  British  i^ips ; 
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and  this  was  continued  bj  the  Merchant  Shipping  Act,  1854.  The  question 
is  whether,  by  the  Amendment  Act  of  1855,  or  by  the  12  and  13  Vict,  c. 
96  (extended  to  this  country  by  23  and  24  Vict.,  c.  88),  this  state  of  things 
was  changed,  and  the  local  law  was  substituted  for  the  English.  I  think  it 
was  not  I  do  not  think  it  can  be  said  that  in  either  Act  there  is  anything 
which  distinctly  shows  an  intention  to  alter  the  law  by  whicb  such  cases  are 
to  be  tried,  except  in  matters  of  mere  procedure.  But  I  have  no  dopbt  that, 
under  these  Statutes,  the  local  procedure  is  the  procedure  which  is  to  be  fol- 
lowed. 

Sentence  : — Six  moniM  rigorous  imprisonment 
Attorney  for  the  Grown :  Mr,  Stack  (Govt  Solicitor). 


1868. 


Before  Str  Barnes  Peacock^  Kt.^  Chief  Justice^  Mr.  Justice  Norman, 
and  Mr.  Justice  Markhy. 

THE  QUEEN  v.  NABADWIP  CHANDRA  GOSWAMI  AND 
KUSHADHWAJ  MANDAL. 


April  7  SeB. 

c\  Pi- '  1 K*  Evidence — Answers  to  Police  Constable  or  Magistrate — Jurisdiction — Arrest  of 

KJ.  yji.  10.     j^g^f^^^^s.  29  of  the  Letters  Patent— 8.  41  of  Act  XVIII.  of  1862— Judicial  Notice, 

G.  D.  presented  a  Government  Promissory  Note,  at  the  Bank  of  Bengal,  bearing  a 
forced  endorsement,  and  was  arrested.  A  police-constable  asked  N.  if  he  knew  G.  D.  N. 
replied  that  he  knew  him  as  a  common  man.  The  polioe-oonstable  then  asked  N.  if  he 
knew  anything  about  the  Note.  N.  replied  that  he  did  not.  No  threat  or  inducement 
was  held  out,  nor  was  any  caution  administered  to  N.  Jleld,  that  the  statement  made  by 
N.  in  answer  to  the  questions  of  the  police-constable  were  admissible. 

N.  was  afterwards  brought  before  R.,  the  Deputy  Magistrate  of  Serampore,  who  told 
him,  before  Miy  depositions  were  taken,  that  he  (N.)  was  charged  with  having  received  a 
stolen  Promissory  Note,  and  R.  asked  him  if  he  wished  to  say  anything.  N.  replying  in 
the  affirmative,  R.,  without  administering  any  caution  to  him,  asked  him  how  or  where 
he  had  obtained  the  Note,  and  other  questions,  the  answers  to  which  were  taken  down.  N. 
was  again  brought  up  before  R.,  and  was  asked  whether  a  Promissory  Note  then  pro- 
duced was  the  one  he  had  delivered  to  G.  D.  to  take  to  the  Bank.  R.  told  N.  that  he  was 
not  bound  to  answer  the  question,  but  that  if  he  did,  the  answer  would  be  taken  down  ; 
and  that,  if  he  objected  to  answer,  that  would  also  be  noted.  R.  oommitted  N.  to  take 
his  trial  before  the  High  Court.  Held,  that  on  the  trial,  the  answers  of  N.  to  the  ques- 
tions of  R.,  whether  R.  acted  as  a  Justice  of  the  Peace  for  Bengal,  or  as  a  Magistrate, 
were  admissible. 

Where  the  High  Conrt  had  jurisdiction  to  try  a  prisoner  for  the  offence  committed, 
if  a  charge  had  been  made  against  him  by  a  person  authorised  to  make  that  charge,  and  the 
prisoner  pleaded  *  not  guilty,* — Held^  proof  need  not  be  given  that  the  officer  had  author- 
ity to  send  up  the  charge.  Objections  to  the  jurisdiction  should  be  made  before  pleading 
to  the  general  issue. 

The  construction  of  s.  29  of  the  Letters  Patent  is,  that  the  High  Court  has  power, 
if  in  its  discretion  it  thinks  right  to  exercise  it,  to  transfer  the  investigation  or  trial  of  « 
any  criminal  offence  committed  in  Calcutta  to  a  Mofussil  Court,  which  is  otherwise  com- 
petent to  try  it,  or  to  direct  the  trial  by  the  High  Court  of  an  offence  committed  in  the 
Mofussil.  "  Competent  to  investigate  it  **  does  not  include  competency  v  regards  local 
jurisdiction  ;  but  only  competency  with  regard  to  the  offender,  the  nature  of  the  offence, 
and  the  punishment. 

The  High  Court  could  have  directed  the  preliminary  investigation  of  the  charge 
against  N.  by  the  Deputy  Magistrate  of  Serampore,  but  that  it  did  not  appear  in  the 
caption  of  the  charge  or  in  evidence  that  the  Court  had  so  directed  it.  Held,  no  ground 
for  arrest  of  judgment,  biit  the  objection  might  have  been  raised  before  the  jury  was 
sworn,  under  s.  41  of  Act  XYIII.  of  1862. 

[This  ease  has  been  referred  to  in  Queen  v.  Ameer  Khan  (7  B.  L.  R.  O.  Cr.  240:  16 
W.  R.  69).— Ed.] 
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^6  High  Court  being  a  Court  of  superior  jurisdiction,  the  want  of  jurisdiction  is 
taot  to  be  presumed,  but  the  contrary. 

Sembie.— The  High  Court  was  bound  to  take  judicial  notice  that  B.  was  a  Justice  of 
the  Peace  for  Bengal. 

This  case  came  on  for  argaraent  on  points  reserved.  The  prisoners  had 
been  tried  before  Markby,  J.,  at  the  Sessions,  in  March  1868,  and  convicted 
of  dishoiypstly  retaining,  forging,  and  uttering  a  Government  Promissory 
Note,  and  were  sentenced  to  two  years'  rigorous  imprisonment 

Mr.  Newniarch  and  Mr.  Woodroffe  for  the  prisoners. 

Mr.  EglifUan  (OflSciating  Standing  Counsel)  for  the  Grown. 

The  facts  of  the  case  were  as  follow  : 

In  October  1867,  a  dacoity  had  been  committed  in  the  house  of  the  pro- 
secutor, and  property  had  been  carried  off,  including  the  Government  Promis- 
sory Note  in  question  ;  subsequently,  a  demand  for  interest  due  upon  the 
Note  was  made  by  one  Guru  Das  at  the  Bank  of  Bengal,  the  Note  at  that 
time  bearing  a  forged  endorsment  of  receipt  for  the  interest.  Guru  Das  was 
arrested,  and  it  was  found  that  he  had  been  employed  to  draw  the  interest 
by  the  prisoner,  Nabadwip.  The  prisoner,  Nabadwip,  had  received  the  Note 
from  the  prisoner,  Kushadhwaj. 

Guru  Das  was  tried  with  the  other  two  prisoners,  but  was  acquitted. 

The  prisoner,  Nabadwip,  was  arrested  at  Serampore. 

The  preliminary  investigation  was  held  before  the  Deputy  Magistrate  at 
8erampore,  and  the  prisoners  were  committed  by  him  to  take  their  trial  be- 
fore the  High  Oourt 

Upon  the  trial,  an  Inspector  of  Police  was  called  as  a  witness,  and  stated 
that  when  he  arrested  Nabadwip,  he  asked  him  if  he  knew  Guru  Das  ]  that, 
in  reply  to  this  question,  Nabadwip  said  he  knew  him  as  a  common  man,  and 
that  then  the  witness  asked  Nabadwip  whether  he  knew  anything  about  the 
Note  ;  and  he  replied  that  he  did  not  Then  the  witness  detailed  an  observa- 
tion made  by  Nabadwip  to  Guru  Das,  who  was  present  in  custody,  and  it 
was  after  that  observation  that  the  witness  charged  Nabadwip  with  receiving 
the  Note,  knowing  it  to  have  been  stolen,  and  took  him  into  custody. 

This  evidence  was  objected  to  by  counsel  on  behalf  of  the  prisoner, 
Nabadwip,  on  the  ground  (I)  that  no  caution  had  been  administered  to  the 
prisoner  ;  ^2)  that  the  answers  had  been  obtained  by  questions  ;  (3)  that  the 
principle  of  s.  148  ^  of  the  Oode  of  Criminal  Procedure  applied. 

Mr.  Ryland,  the  Magistrate  at  Serampore,  was  also  called.  He  stated 
that  the  prisoner,  Nabadwip,  was  brought  before  him,  for  the  first  time,  on 
the  14th  December  ;  and  that,  before  any  depositions  were  taken,  he  told 
«Nabadwip  that  he  was  charged  with  receiving  a  stolen  Promissory  Note,  and 
asked  him  if  he  wished  to  say  anything.  On  the  prisoner,  Nabadwip,  ex- 
pressing his  desire  to  do  so,  the  Magistrate  did  not  administer  any  caution  to 
him,  but  askeS  him  how  or  where  he  had  obtained  the  Note.  Other  questions 
and  answers  followed.  Which  were  taken  down  in  writing  by  the  Magistrate 
at  the  time.  This  writing,  was  produced  by  the  witness  and  sworn  to  be  cor- 
rect, and  it  was  thereupon  read  as  evidence  on  the  trial. 

On  the  21st  December,  the  prisoner  was  again  brought  up  before  Mr. 
Ryland,  when  he  was  asked  whether  a  Promissory  Note  then  produced  was 


1868. 


QUBEN 

Nabadwip 

CtoSWAMI, 

1  B.  L.  E. 
O.  Cr.  15. 


*  Art  XXV,  of  1861,  #.  148. — "  No  oonfewiion  or  admissioD  of  guilt  made  to  a  police- 
officer  shall  be  used  aa  evidence  against  a  person  accused  of  any  offence." 
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1668.        the  OfM  he  kad  4eliverod  to  Gura  Das  to  take  to  t^e  Bank.     The  pleader  who 

^^^  appeared  on  behalf  of  Nabadwip  on  that  occasion  objected  to  this  question 

^^^  being  put,  bat  Mr,  Byland  told  the  pleader  he  could  not  object  to  any  ques- 

l^ABAPWtp    ^^^^  being  put  to  the  prisoner ;  but  that  the  prisoner  was  not  bound  to  answer 

Go8WAMi»     it.     If  the  prisoner  made  an  answer,  it  would  be  taken  down ;  and  if  the 

1  B.  L.  E.     prisoner  ol^eoted  to  mnswer,  that  fact  would  be  noted.     The  question  was 

O.  Cr.  16.     then  put,  and  the  answer  was  taken  down  in  writing  at  the  time.    ,The  writ* 

ing  was  produced  by  the  Magistrate,  and  sworn  to  be  correct,  and  was  read 

«is  evidence  on  the  trial 

Both  these  statements  were  objected  to  on  the  grounds  (1)  that  they  had 
l>een  obtained  in  4tnswer  to  questions  put  by  the  Magistrate ;  (2)  that  the 
prisoner  had  net  been  cautioned  before  making  them. 

The  ether  prisoners  made  statements  under  circumstances  precisely  simi- 
lar. 

At  the  dose  dt  the  case  for  the  prosecution,  it  was  objected  on  behalf 
•of  prisoner,  Nabadwip,  ^1)  that  no  proper  evidence  had  been  given  of  any 
order  having  been  mad^  by  the  High  Oeurt,  duly  directing  the  preliminary 
investigation  to  be  made  by  the  Magistrate  at  iSerampore ;  (2)  that  no  pro* 
f>er  evidence  had  been  given  of  any  direction  to  transfer  the  trial  of  the 
))risoner  to  this  Court,  and  that,  accordingly,  the  Judge  ought  to  direct  th« 
prisoner  to  be  acquitted.  The  only  evidence  before  the  Court  on  these  points 
were  three  letters  signed  by  Mr.  Field,  the  Registrar  of  the  Court  on  the 
Appellate  Side,  and  which,  he  said,  were  written  by  him  in  his  official  capa- 
city. 

The  learned  Judge  held  that,  there  was  no  evidence  whatever  of  any 
order  by  the  High  Court  for  a  prf^liroinary  investigation  by  the  Magistrate 
at  Serarnpore,  or  of  any  direction  to  transfer  the  trial  to  this  Court ;  but  he 
held  at  the  same  time  that  it  was  not  necessary  for  the  Crown  to  produce 
such  evidence  in  support  of  the  prosecution  ;  and  the  case  was,  accordingly, 
left  to  the  jury  without  any  such  evidence. 

After  the  jury  had  delivered  their  verdict^  and  before  aenteace  was 
passed,  a  motion  was  made  in  arrest  of  judgment  on  behalf  of  the  prisoner^ 
Nabadwip,  on  the  ground  that  he  was  not  properly  before  the  Court  It  was 
contended  that  &  29  of  tbe  Letters  Patent,  1865,  did  not  apply  to  the  trans- 
fer of  a  orimittal  ease  from  the  High  Court  or  to  the  High  Court,  but  only 
to  the  transfer  of  such  a  case  between  such  Courts  as  are,  by  ss.  27  and  28| 
made  subject  to  the  Appellate  Jurisdiction  of  this  Court 

A  motion  was  also  made  in  arrest  of  judgment  on  behalf  of  the  prisoner, 
Nabadwip,  on  the  ground  that  he  was  not  properly  before  the  Court,  as  there 
was  no  instrument  of  charge  upon  which  the  trial  could  proceed.  It  was 
contended  that  the  charge  sent  up  by  the  Magistrate  at  Serarnpore  was  not 
within  the  provisions  of  s.  3  of  Act  Xlll.  of  1865,  because  the  Magistrate 
of  iSerampore  could  not,  according  to  law,  deal  with  the  offences  charged  in 
the  indictment 

Markbt,  J.,  refused  to  arrest  judgment  on  the  above  g**ound,  but  re- 
served the  following  points : 

1.  Whether  the  statements  of  the  prisoner,  Nabadwip,  in  answer  to  the 
police-constable,  were  admissible. 

2.  Whether  the  statements  of  the  prisoners  in  answer  to  the  Magistrate 
were  admissible 

3.  Whether  the  Judge  was  right  in  holding  that  it  was  not  necessary 
that  evidence  should  be  given  of  any  proceeding  having  been  had  by  the 
High  Court,  duly  directing  the  preliminary  investigation  to  be  made  by  tha 
Magistrate. 
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4.  Whether  the  Judge  was  right  in  refusing  to  arrest  the  judgment. 

Mr.  If&tdmoifchi  in  arguing  the  two  first  points,  objected  to  the  reeep^ 
tioti  of  the  statements  as  evidence  against  the  prisoner:  l^^,  because  they 
had  been  elicited  by  question  ;  27idi  because  the  prisoner  had  not  been  caU'' 
tioned  i  and)  ^tdly,  because  there  was  a  kind  of  threat  in  the  words  used 
to  the  prisoner,  "  that,  if  he  did  not  answer,  that  fact  would  be  noted"  Th« 
principle  is  that  confession  to  be  admissible  must  be  voluntary^  but  the  ap- 
plication of  it,  owing  to  the  different  opinions  of  the  Judges  on  the  point«. 
la  doubtful.  This  doubt  arises  from  the  difficulty  of  determining  whether  the 
Statements  are  entirely  voluntary,  and  not  elicited  by  any  inducententa  of 
hope  or  fear.  If  these  are  held  out,  they  are  clearly  inadmissible.  Even  in 
cases  where  statements  in  answer  to  questions  have  been  held  admissible^ 
this  mode  of  getting  evidence  has  been  much  censured  by  the  Judges.  Where 
there  is  any  doubt  as  to  voluntariness  of  statements,  the  best  course  is  l«> 
reject  them.  No  caution  was  given  here,  but  something  in  the  nature  of  t^ 
threat  was  held  out.  See  Lambe^s  cass  /^  BcUdrej/s  ctise  ;^  2  Haw  kin's  Pleaa 
of  tiie  Crown,  c.  46,  a  34  ;  Reg.  v.  Arnold;^  Rex  v.  Wilson;*  Reg,  v.  PettU;^ 
Beg,  V.  Berriman  ;^  Reg.  v.  Toole  /7  Jieg.  v.  Bodkin  ;®  Reg.  v.  Miek  ;^  Reg^ 
V.  ClMverton  /lo  Reg,  v.  HaaseU.  ^^ 

Mr.  Woodroffe  on  the  same  side. — The  difference  in  the  position  of  th^ 
questioner  &nd  the  party  questioned  must  be  taken  into  account,  as  it  makea 
it  very  doubtful  whether  the  confession  is  entirely  voluntary.  The  prisoner^ 
being  ignorant  of  the  law,  might  have  supposed  that  the  Magistrate  or  police- 
officer  had  the  power  to  compel  him  to  answer,  and  this  must  have  influenced 
his  mind.  It  lies  with  the  Grown  to  shew  that  the  prisoner's  mind  has  noi 
been  influenced  by  hope  Or  fear  in  making  any  statements  In  answer  fo  ques- 
tions put  to  him,  per  Parke,  B.,  in  Haldre]/»  case  )'^^  also  see  the  observa- 
tions of  Parke,  B.,  in  Reg,  v.  Warrvngham^  in  the  note  to  Saldtexfs  cdie  \. 
Reg.  V.  Wartoickshall.  ^*  In  most  of  the  cases  in  which  suefe  evidence  haa 
been  lield  to  be  admissible,  a  caution  has  been  given  to  lh&  pfi4o>n«fr.  Th^ 
It^arned  counsel  cited  a  case  (not  reported),  which  waft  tried  before  Mr.  Jus- 
tice Phear,  at  the  Oriminal  Sessions  of  April  1865.  There  ih^  {M'isoner'lt 
answers  to  interrogations  put  to  him  by  a  Magistrate  md  JoAtiec^  of  the 
Pea^  in  the  Mofussil,  during  the  investigation  preliminary  to  ccwwnitmeftty 
were  held  inadmissible,  on  the  ground  that  it  did  not  appear  ^Hkt  the  prisoner 
had  been  duly  cautioned  before  examination,  and  he  might  have  thooght  that 
it  was  obligatory  on  him  to  answer  the  questions.  Meg.  r.  Forker,  (MARft- 
BY,  J. — Mr.  Justice  Phear  explained  to  n>e  that  he  bad  held  that  the  mere 
fact  of  examination  by  a  Magistrate  raises  a  presumption  of  hope  or  fear ; 
and,  therefore,  it  must  be  shown  that  a  caution  was  given.  ^  See  also  Iidg<  v» 
Cheverton  /^*  Reg  v.  Cotirt.  ^^ 

•         Mr.  Eglinton  for  the  Orown  was  not  called  upon. 

Pbaoock,  O.J. — Upon  the  queBtious  argued  before  us  I  entertain  ao 
doubt.  • 


1868. 


QUEBK 

V. 
I^ABADWIP 
GOSWAMI^ 

I  B.  L.  B. 
O.  Cr.  1&. 


>  2  Leech,  625. 

*  2  DenisoD,  446. 

*  8  C.  &  P.  621,  per  Lord  Benman. 

«  1  Holt.  N.  P.  597,  per  Riohardg,  CB. 

*  4  Cox,  C.  C.  164,  per  Wilde,  C.J. 

*  6  Cox,  C.  C.  388,  per  Erie,  J. 
7  7  Cox,  C.  C.  244. 

■  9  Cox,  C.  C.  403. 


»^8P.  &P.  822. 
»•  2  P.  A  P.  883. 
"dCox,  C.C.  51X. 
"  2  Denison,  445. 
^  1  Leach,  298. 
M  2  P.  A  P.  833. 
"7C.P.486. 
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Queen 

V. 

Nabadwip 

GOSWAMI, 

1  B.  L.  E. 

0.  Cr.  16. 


The  first  relates  to  the  answers  given  to  the  police-constable  when  he 
'  arrested  the  prisoner.  The  answer  did  not  amount  to  a  confession  of  guilt, 
but  was  a  statement  of  facts  which,  if  true,  showed  that  the  prisoner  was 
innocent ;  it  is  not  a  confession  obtained  under  an  inducement  of  hope  or  fear. 
The  only  objection  to  the  statement  being  admissible  in  evidence  is,  that  it 
was  made  in  answer  to  a  question  put  by  the  police-officer. 

The  cases  upon  this  subject  in  England  are  conflicting ;  but  the  later  cases 
seem  to  show  that  statements  made  by  a  prisoner  in  answer  to  a  question  put 
by  a  police-officer  are  admissible  in  evidence.  In  the  case  of  Reg,  v.  Berriman^^ 
Erie,  0.  J.,  refused  to  admit  as  evidence  an  answer  given  by  a  prisoner  to  a 
question  put  to  him  by  a  Magistrate,  and  a  similar  ruling  by  Wilde,  0.  J.,  is 
to  be  found  in  the  case  of  Reg,  v.  Petiit,^  But  in  a  later  case,  the  Qusen  v. 
Cheverto7i,^  Erie,  O.J.,  admitted  as  evidence  against  the  prisoner  a  statement 
which  she  had  made  in  answer  to  questions  put  to  her  by  a  police-officer.  In 
that  case  it  appeared  that  Baxter,  the  police-officer,  had  said  to  the  prisoner, 
'*  Tou  had  better  tell  all  about  it ;  it  will  save  trouble,"  and  then  put  certain 
questions  to  the  prisoner,  which  she  answered.  It  was  held  that  the  answers 
given  to  Baxter  were  inadmissible,  because  they  had  been  made  under  the 
influence  of  something  in  the  nature  of  a  threat  or  inducement.  Afterwards 
another  policeman  put  questions  to  the  prisoner  which  she  answered,  and  it 
was  objected  that  those  answers  were  inadmissible,  as  they  had  been  made 
under  the  inducement  held  out  by  the  former  police-officer.  Erie,  O.J.,  after 
consulting  Wightman,  J.,  admitted  the  statements  made  to  the  second  police- 
officer,  holding,  as  I  suppose,  that  the  answers  were  not  given  in  consequence 
of  the  inducement  held  out  by  the  first  officer.  That  is  a  distinct  authority 
that  statements  made  by  a  prisoner  in  answer  to  questions  put  by  a  police- 
officer  are  admissible,  and  it  may  be  remarked  that  in  that  case  the  answers 
were  held  to  be  admissible,  though  the  prisoner  had  not  been  cautioned. 

In  the  case  of  Reg.  v.  Mick,^  it  was  held  by  Mellor,  J.,  that  the  confession 
made  by  a  prisoner  in  answer  to  a  question  put  to  him  by  a  police-officer  was 
admissible.  A  similar  decision  will  be  found  in  Rex.  v.  Tkorntony^  in  which 
it  was  held  that  a  confession  obtained  without  threat  or  promise  from  a  boy 
14  yeaYs  old,  by  question  put  to  him  by  a  police-officer,  in  whose  custody  the 
boy  was,  on  a  charge  of  felony,  and  when  the  boy  had  had  no  food  for  nearly 
a  whole  day,  was  properly  received  as  a  evidence  against  him  That  was  held 
by  six  Judges  to  three  upon  a  point  reserved.  The  majority  held  that  the 
confession  was  rightly  received,  as  no  threat  or  promise  had  been  made. 

Mellor,  J.,  in  the  case  of  Reg,  v.  Mick,  to  which  I  have  referred,  remarked 
that  many  Judges  would  not  receive  the  evidence,  and  that  he  highly  disap- 
proved of  the  course  the  police-officer  had  taken  in  asking  questions. 

Having  these  conflicting  decisions  before  us,  I  should  be  disposed  to  act 
upon  the  decision  given  in  the  case  reserved,  even  if  it  were  not  borne  out  by^ 
every  principle  of  common  sense.  If  an  inducement  is  held  out  to  a  prisoner 
to  a  make  a  confession,  by  telling  him  he  will  be  better  off  if  he  makes  a  con- 
fession, he  may  be  induced,  if  he  knows  that  circumstances  are*strong  to  lead 
to  a  presumption  of  guilt,  to  make  a  confession,  although  he  is  innocent. 
There  may  be  reasonable  grounds  against  the  admission  of  such  a  confession^ 
though  perhaps  it  would  be  better  to  admit  it,  and  to  leave  those  who  have  to 
determine  as  to  the  guilt  or  innocence  of  the  prisoner  to  judge  of  the  weight 


»  6  Cox,  C.  C.  388. 
'  4  Cox,  C.  C.  164. 
»  2  F.  &  F.  886. 


«  8  P.  &  P.  822. 

» 1  Moody.  C.  C.  27. 
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which  ought  to  be  attached  to  it.  The  object  of  the  Criminal  Law  is  to  punish 
the  guilty  for  the  purpose  of  deterring  them  and  others  from  committing  offen- 
ces. The  object  of  the  Law  of  Procedure,  including  the  Law  of  Evidence,  is  or 
ought  to  be  that  the  innocent  shall  be  protected,  and  the  guilty  punished.  I 
cannot,  therefore,  at  all  agree  with  the  remarks  of  Mellor,  J.,  and  in  the 
expression  of  his  disapproval  of  the  conduct  of  the  police-officer  in  asking 
questions,  provided  he  does  not  hold  out  hope  or  fear  as  an  inducement  to 
oonfessl 

Some  cases  have  gone  to  the  extent  of  saying  that  a  statement  is  not 
admissible,  if  it  is  obtained  by  telling  the  prisoner  he  had  better  tell  the 
truth.  For  my  own  part  I  cannot  see  any  objection  to  telling  every  man 
that  he  had  better  tell  the  truth,  but  that  is  very  different  from  telling  a 
man  that  he  had  better  confess,  when  you  do  not  know  whether  he  is  inno- 
cent or  guilty.  Though  it  has  been  held  in  some  cases  that  confessions  ob- 
tained by  asking  questions  are  not  admissible,  and  although  the  law  is  said  to  be 
the  perfection  of  reason,  it  has  been  distinctly  ruled  in  England,  and  I  believo 
without  a  dissentient  voice,  that  confessions  obtained  by  artifice  or  deception 
are  admissible.  Therefore,  where  a  confession  was  obtained  by  a  person  who 
took  an  oath  that  he  would  never  mention  what  the  prisoner  told  him,  the 
statement  made,  when  disclosed,  was  held  to  be  admissible.  So  where  it 
appeared  that  one  of  the  prisoners  had  made  a  statement  to  a  constable 
whilst  he  was  drunk,  and  it  was  imputed  to  the  constable  that  he  had  given 
him  liquor  to  cause  him  to  do  so,  the  statement  was  held  to  be  admissible 
evidence  against  the  prisoner,  the  statement  not  having  been  made  under 
the  inducement  of  hope  or  fear.  See  the  cases  collected  in  Boscoe  on  Evi- 
dence in  Criminal  Cases,  47. 

It  is  high  time,  I  think,  that  we  should  decide  according  to  principles 
which  are  founded  on  reason  and  good  sense.  I,  therefore,  hold  that  what 
the  prisoner  said  in  answer  to  questions  put  to  him.  by  the  police-officer  was 
admissible,  no  threat  or  deception  having  been  used,  or  any  false  hope  held 
out. 

The  other  question  remaining  is,  whether  statements  made  in  answer  to 
questions  put  by  a  Justice  of  the  Peace  or  Magistrate  are  admissible  against 
the  prisoner.  I  do  not  wish  to  put  this  question  upon  any  technical  ground. 
S.  202  of  the  Criminal  Procedure  Code  (Act  XXV.  of  1861)  says  that  "it 
shall  be  in  the  discretion  of  the  Magistrate,  from  time  to  time,  at  any  stage 
of  the  enquiry,  to  examine  the  accused  person,  and  to  put  such  questions  to 
him  as  be  may  consider  necessary.  It  shall  be  in  the  option  of  the  accused 
person  to  answer  such  questions."  It  does  not  appear  whether  Mr.  Ryland 
was  acting  as  a  Deputy  Magistrate  or  in  his  character  as  a  Justice  of  the 
Peace  when  the  charge  was  first  brought  before  him.  I  have  no  doubt  that 
answers  given  by  a  prisoner  to  questions  put  by  a  Magistrate  under  s.  202 
are  admissible  in  evidence,  although  the  Magistrate  may  omit  to  inform  the 
prisoner  what  the  law  is,  and  that  he  is  not  bound  to  answer  the  questions. 
I  apprehend  that  any  statement  which  is  made  by  the  prisoner  in  answer  to 
such  a  qudl^tion  is  admissible  against  him,  not  only  in  regard  to  cases  within  ' 
the  jurisdiction  of  the  Magistrate  or  bearing  upon  the  case  before  the  Ma- 
gistrate, but  it  would  be  admissible  against  the  prisoner  with  regard  to  other 
offences  of  which  he  might  be  charged  in  another  Court.  For  instance,  if  a 
prisoner  were  apprehended  at  Howrah  upon  a  charge  of  murder  at  Howrah, 
and  if  the  policeman  should  say,  "  when  the  prisoner  saw  me  coming  up 
dressed  as  a  police-officer,  he  immediately  ran  away."  Suppose  the  Magis- 
trate should  ask  the  prisoner,  "  Why  did  you  run  away  when  you  saw  a 
police-officer  1 "  and  he  were  to  answer,  "  1  had  stolen  some  money  from 
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A.  B.  in  Oalcutta.  I  had  just  crossed  the  ferry,  and  when  I  saw  the  officer 
coming  up,  I  thought  he  was  going  to  take  me  into  custody  for  stealing  the 
money,  and  therefore  I  ran  away. "  That  statement,  being  made  in  answer 
to  a  lawful  question  put  to  him  by  the  Magistrate,  would,  I  have  no  doubt,, 
be  evidence  against  the  prisoner,  if  he  were  acquitted  of  murder,  and  indict* 
ed  at  the  Sessions  in  Oalcutta  for  stealing  the  money. 

I  have  no  doubt,  therefore,  that  what  the  prisoner  said  to  the  Magistrate 
would,  in  this  case,  be  admissible  against  him,  even  if  the  questions  put  by 
the  Magistrate  were  put  whilst  he  was  acting  in  his  character  as  a  Magistrate^ 
But,  as  I  said  before,  I  do  not  wish  to  put  this  case  upon  technical  grounds^ 
and  I  will  assume,  therefore,  that  Mr.  Ryland  was  acting  throughout  as  a 
Justice  of  the  Peace  for  Bengal  with  reference  to  an  offence  committed  in 
Calcutta. 

There  is  not  much  difference  as  regards  the  common  sense  point  of  view 
between  statements  made  in  answer  to  questions  put  by  Mr.  Ryland  as  » 
Justice  of  the  Peace,  and  statements  made  in  answer  to  questions  put  by  the- 
police-officer,  assuming  it  to  be  true  that  the  statements  were  made.  There- 
would,  however,  be  this  difference,  that  when  the  questions  were  put  by  • 
Magistrate,  the  prisoner  might  have  believed  that  the  Magistrate  bad  thd 
same  power  to  compel  him  to  answer  the  questions,  as  he  would  have  had 
with  regard  to  a  witness ;  and  that,  therefore,  it  may  be  urged,  the  Magis- 
trate ought  to  have  explained  the  law  to  the  prisoner,  and  told  him  thatv 
although  he  asked  the  questions,  the  prisoner  was  not  bound  by  law  to 
answer  them. 

In  Rex  V.  WiUon}  it  was  held  by  Richard,  O.B.,  that  the  examination 
of  a  prisoner  before  a  Magistrate,  who  examined  him  as  a  witness,  though  he 
held  out  no  threat  or  inducement,  could  not  be  used  a«  evidence  against  the 
prisoner.  The  Judge  says,  **  No  matter  whether  a  prisoner  be  sworn  or  no«, 
Hn  examination  of  itself  imposes  an  obligation  to  speak  the  truth."  Suppose 
the  prisoner  in  this  case  was  ignorant  of  the  law,  and  believed  that  when  the 
Magistrate  asked  him  these  questions,  without  telling  him  that  he  was  not 
bound  to  answer,  he  was  under  a  legal  obligation  to  speak  the  truth,  when  the- 
law  allowed  him  to  be  silent.  The  Magistrate  did  not  deceive  him,  nor  did 
he  use  artifice  ;  and  if  artifice  or  deception  would  be  no  legal  answer  to  th^ 
reception  of  the  statements  against  the  prisoner,  why  should  the  statements- 
be  rejected  because  the  Magistrate  omitted  to  tell  the  prisoner  what  the  law 
wast  There  was  no  torture  used,  no  threat  of  punishment ;  and  if  the  pri- 
soner answered  under  a  belief  that  he  was  bound  to  speak  the  truth,  it  ap- 
pears to  me  that  there  was  no  injustice  in  receiving  against  him  the  answers- 
he  gave  under  that  beliei  We  are  not  to  infer  that  the  prisoner  said  what 
was  not  true,  because  he  erroneously  believed  himself  to  be  under  an  oWiga- 
tion  to  speak  the  truth.  Even  if  what  the  prisoner  had  stated  amounted  to» 
a  confe^ion  of  guilt,  it  would  be  very  different  from  a  confession  made  under 
an  inducement  of  hope  or  fear ;  because,  as  I  have  already  remarked,  a  con- 
fession made  under  an  inducement  held  out  to  make  a  confession  may  be 
made  falsely  by  a  prisoner  under  a  belief  that  he  will  benefit  by  it 

In  Rex  V.  Ellis,^  Littledale,  J.,  held  that  an  examination  of  a  prisoner 
charged  with  felony,  taken  without  threat  or  promise,  by  questions  put  by  ft 
Magistrate,  was  admissible.  He  there  says,  referring  to  Starkie  on  Evi^ 
dence,*  where  the  case  of  Rex  v.    Wilson,  to  which  I  have  referred,  is  also 


1 1  Holt's  Reports,  597. 
'  1  Byan  and  Moody,  482. 
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noticed,  Mr.  Justice  Holroyd  received  an  examination  to  which  "  there  was  1668. 
this  objection,"  and  he  added,  "  I  think  his  decision  is  the  correct  one,  and  oueen 
that  the  evidence  is  on  principle  admiissible."  ^ 

For  these  reasons  I  think  that  the  statements  made  by  the  prisoner  iu  Nabadwtp 
answer  to  the  questions  put  by  Mr.  Kyland  were  admissible  as  evidence  ^^^^'» 
against  the  prisoner.  o^r^  is^ 

The  decision  of  Mr.  Justice  Phear  was  made  during  a  trial  and  without 
full  argument  on  the  whole  question,  and  it  does  not  appear  that  any  of  the 
authorities  to  which  I  have  referred  had  been  brought  to  his  notica  It  was 
in  the  nature  of  a  nisi  priaa  decision,  by  which  Oourts  sitting  in  Banc  do  not 
usually  consider  themselves  bound. 

I  wish  to  add  a  few  words  on  one  point  which  escaped  me.  It  was  said 
that  on  the  second  occasion,  when  the  Magistrate  informed  the  prisoner  that 
he  was  not  bound  to  answer  the  questions,  he  informed  him  that,  if  he  objected 
to  answer,  that  fact  would  be  noted.  It  was  contended  in  argument  that 
that  amounted  to  a  kind  of  threat ;  but  I  think  the  Magistrate  was  quite  right 
when  he  told  the  prisoner  that  he  was  not  bound  to  answer,  and  that,  if  he 
objected  to  answer,  the  fact  would  be  noted.  The  Magistrate,  by  telling  the 
prisoner  he  was  not  bound  to  answer,  without  adding  that,  if  he  objected,  a 
note  would  be  taken,  might  have  induced  the  prisoner  to  decline  to  answer 
the  question,  when  the  fact  of  his  declining  might  have  raised  a  prejudice 
against  him. 

Norman,  J.,  concurred. 

Markby,  J. — I  only  wish  to  add  a  few  words.  If  this  matter  had  now 
to  be  discussed  for  the  first  time,  I  should  have  concurred  with  the  eminent 
Judges  and  writers  on  the  Law  of  Evidence,  who  have  expressed  the  opinion 
that  the  rule  which  excludes  statements  made  by  prisoners  to  police-consta- 
bles or  Magistrates  ought  never  to  have  been  established.  I  think  it  would 
have  been  better  to  have  left  the  whole  to  the  Judge  or  jury,  including  the 
circumstances  which  go  to  detract  from  the  value  of  the  statements,  and  leave 
them  to  judge  of  the  value  of  the  statements.  The  cases  are  so  various  that 
it  is  impossible  to  ground  on  them  any  general  rule  of  exclusion  which  dot« 
not  exdude  many  statements  that  ought  to  be  received,  or  admit  many  that 
are  worthless.     It  is  too  late  now,  however,  to  discuss  the  validity  of  the  rule. 

The  rule  I  take  to  be  this  :  that  statements  are  excluded  if  made  under 
any  threat  or  inducement  of  a  temporal  nature  held  out  by  a  person  in  autho* 
rity.  If  not  of  a  temporal  nature,  they  are  admissible  ;  and,  similarly,  if  not 
held  out  by  a  person  in  authority.  It  is  doubtful  whether  the  threat  or  in- 
ducement must  have  reference  to  the  charga 

The  question  in  this  case  is  whether  statements  by  the  prisoner  made  first 
before  a  police-constable,  and  secondly  before  a  Magistrate,  in  answer  to  ques- 
tions put  by  them,  are  admissible,  no  actual  threat  or  inducement  having  been 
made.  It  seems  to  me  that  such  statements  can  only  be  excluded  on  the  ground 
that  the  relation  betw^n  the  accused  and  the  police- constable  or  Magistrate 
necessarily  implies  that  the  answer  is  given  under  an  inducement.  Two  cases 
have  been  quoted,  in  which  expressions  used  by  the  English  Judges  go  to 
show  that  such  statements  are  not  admissible  for  that  reason  ;  but  I  think 
it  will  be  found  that  wherever  the  Judges  have  expressed  an  opinion,  after 
deliberation  and  argument,  they  have  held  otherwise.  I  should  not,  for  a 
moment,  weigh  a  hasty  expression,  falling  from  the  mouth  of  a  Judge  in  the 
course  of  a  trial,  against  a  deliberate  opinion  expressed  by  a  Court  engaged 
in  consideration  of  the  l^w.     I  believe  we  are  laying  down  the  law  in  strict 
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accordailcc  with  the  rule  of  Evidence  in  England,  when  we  hold  that  an- 
swers to  questions  put  by  a  police-constable  or  Magistrate  are  not  to  be 
presumed  to  be  given  under  such  a  threat  or  inducement  as  to  render  them 
inadmissible,  and  I  believe  that  on  all  rational  principles  we  must  come  to 
the  same  conclusion. 

Mr.  New^narch,  on  the  other  two  points  reserved,  then  contended  that 
Mr.  Ryland  had  no  jurisdiction  to  try  this  case,  and,  therefore,  it  had  not 
come  properly  before  the  High  Court  By  53  George  III.,  c.  1d5,  s.  105, 
enlarged  jurisdiction  is  given  to  Magistrates  in  certain  cases  to  deal  with 
British  subjects  accused  of  certain  specified  offences.  But  the  42nd  section 
of  the  Criminal  Procedure  Code,  after  enacting  that  nothing  therein  shall 
interfere  with  the  above  Act,  goes  on  to  say,  **  provided  that  the  jurisdiction 
shall  be  exercised  only  by  a  Justice  of  the  Peace."  Now,  it  does  not  appear 
distinctly  that  Mr.  Ryland  was  a  Justice  of  the  Peace  for  Bengal,  and  I  con- 
tend that  the  Court  cannot  take  judicial  notice  of  his  being  a  Justice  of  the 
Peaca  Ss.  4  and  5  of  Act  II.  of  1855  do  not  authorize  the  Court  to  do  so. 
[Peacock,  C.J. — They  do  not  forbid  this  Court  to  take  notice  of  any  other 
than  those  mentioned  there.]  Even  if  the  Court  below  could  have  taken 
notice  of  it,  it  did  not  do  so,  and  I  submit  that  this  Court  cannot  do  so  now. 
[Peacock,  C.J. — Suppose  a  Justice  of  the  Peace  comraitis  a  European,  are  we 
bound  to  have  it  proved  that  he  was  a  Justice  of  the  Peace  X\  Tes,  if  he 
does  not  describe  himself  so.  Here  there  is  not  a  description  particular  and 
distinct  enough  to  show  that  he  was  a  Justice  of  the  Peace.  He  was  acting 
only  as  a  Magistrate  of  Serampore  under  the  Criminal  Procedure  Code,  and 
had  no  jurisdiction.  This  objection  ought  to  have  been  allowed  in  arrest  of 
judgment  The  charge  or  indictment  now  takes  the  place  of  the  finding  of 
the  Grand  Jury,  and  it  ought  to  show  every  thing  as  distinctly  as  that  would 
have  done,  but  here  no  jurisdiction  appears. 

The  29th  section  of  the  Charter,  1865,  does  not  authorize  the  Court  to 
direct  the  preliminary  investigation  to  take  place  at  Serampore.  Reading 
the  Charter  from  els.  22  to  26,  it  will  be  seen  that  such  preliminary  inves- 
tigation is  not  authorized.  These  clauses  have  reference  to  the  jurisdiction 
of  the  High  Court.  Cls.  27  and  28  refer  to  the  jurisdiction  of  Courts  not 
established  by  Royal  Charter.  The  first  part  of  cl.  29  is  still  dealing  with 
the  same  Courts,  as  in  cls.  27  and  28,  and  only  authorizes  a  transfer  of  cases 
from  one  Court  to  another  of  an  **  equal,"  that  is,  a  similar  jurisdiction  ; 
and  the  test  of  whether  the  jurisdiction  is  equal  or  not  should  be,  not  the 
difference  in  power  of  awarding  punishments,  but  the  difference  in  man- 
ner of  trial,  in  manner  of  taking  evidence,  and  in  the  rules  of  the  Court 
Taking  this  to  be  the  meaning  of  cl.  29,  I  contend  that  the  Court  had  no 
jurisdiction  ;  the  learned  Judge  ought  to  have  arrested  the  judgment,  and 
discharged  the  prisoner, 

Mr.  UglintoHy  for  the  Crown,  was  not  called  upon. 

Peacock,  C.J. — The  prisoner  in  this  case  is  charged  with  having  com- 
mitted an  offence  in  Calcutta.  The  caption  of  the  charge  stated  that  he  had 
been  committed  to  trial  before  the  High  Court,  by  W.  H.  Ryland,  Esq., 
Deputy  Magistrate  and  Justice  of  the  Peace  of  and  for  the  district  of  Seram- 
pore. At  the  close  of  the  case  for  the  prosecution,  it  was  objected  on  be- 
half of  the  prisoner,  Nabadwip  :  lat,  that  no  proper  evidence  had  been 
given  of  any  proceeding  having  been  had  by  the  High  Court,  duly  directing 
the  preliminary  investigation  to  be  made  by  the  Magistrate  at  Serampore ; 
and,  2ndly,  that  no  proper  evidence  had  been  given  of  a  direction  to  transfer 
the  trial  of  the  prisoner  to  this  Court,  and  that,  accordingly,  the  learned 
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Judge  who  tried  the  case  should  have  directed  the  prisoner  to  be  acquitted.  1868. 

The  prisoner  had  pleaded  not  guilty,  and  the  question  which  arises  upon  this  ^ 

portion  of  the  case  is,  whether  the  plea  of  not  guilty  of  the  offence  stated  in  „    ' 

the  charge  raised  any  question  of  fact  as  to  the  authority  of  the  officer  who  ^abadwif 

preferred  that  charges  Goswami, 

There  is  no  doubt  that  this  Oourt  had  jurisdiction  to  try  the  prisoner  \^'^'^^ 
for  the  ofienoe  committed,  if  a  charge  had  been  made  against  him  by  a  person  ^'  ^^'  * 
Authorized  to  make  that  charge  (reads  ss.  3,  4«  and  6  of  Act  XIII.  of  1865) ;  ^ 
and  when  this  Oourt,  being  a  Oourt  of  superior  jurisdiction,  put  the  prisoner 
on  his  trial  upon  that  charge,  it  must,  in  my  opinion,  be  assumed,  until  the 
contrary  was  shown,  that  the  charge  has  been  preferred  by  an  officer  com- 
petent to  prefer  it ;  and  even  if  the  charge  had  no  caption  at  all,  in  my  opi- 
nion when  he  was  put  upon  trial  by  this  Oourt,  it  must  be  assumed  that  this 
Oourt  had  jurisdiction  to  try  him.  The  rule  as  to  jurisdiction  is  that  nothing 
shall  be  intended  to  be  out  of  the  jurisdiction  of  a  Superior  Oourt  but  that 
which  specially  appears  to  be  so  ;  and,  on  the  contrary,  nothing  shall  be  in- 
tended to  be  within  the  jurisdiction  of  an  inferior  Oourt  but  that  which  is 
so  expressly  alleged,  Pecuiock  v.  BeU  and  Kendal.^ 

S.  3  of  Act  XIII.  of  1865  does  not  require  the  officer  making  the  charge 
to  set  forth  his  jurisdiction,  but  it  merely  requires  the  charge  to  state  for 
what  offence  the  person  is  so  committed  or  held  to  bail ;  and  I  am  of  opinion 
that  the  charge  would  be  presumed  to  be  sufficient  if  the  caption  had  merely 
stated  that  a  charge  had  been  duly  preferred  against  him  ;  and  if  that  would 
have  been  sufficient,  it  would  also  have  been  sufficient  if  the  Oourt  had  stated 
that  the  charge  had  been  preferred  against  him,  because  when  a  Superior 
Court  put  him  on  his  trial  upon  a  charge  preferred  against  him,  it  would  be 
presumed  that  it  had  been  duly  preferred.  I  by  no  means  intend  to  say  that 
the  prisoner  would  have  no  remedy  if  the  charge  had  not  been  duly  preferred, 
but  I  am  of  opinion  that  when  the  prisoner  pleaded  to  the  charge  that  he 
was  not  guilty  of  the  offence  stated  therein,  he  raised  no  question  as  to  whe- 
ther the  charge  was  duly  preferred  or  not  It  is  stated  in  the  caption  that 
Mr.  Ryland  was  a  Deputy  Magistrate  and  Justice  of  the  Peace  for  Serampore, 
but  I  think  that  makes  no  difference  with  regard  to  the  question  now  under 
consideration,  which  is  merely  whether  proof  ought  to  have  been  given  as  to 
whether  Mr.  Ryland  had  authority  to  send  up  the  charge.  If  he  had  no 
authority  to  send  up  the  charge,  there  were  two  courses  open  to  the  prisoner. 
He  might  have  applied  to  the  Oourt  to  quash  the  charge,  bringing  to  the  no- 
tice of  the  Oourt  the  facts  upon  which  he  contended  that  the  officer  had  no 

'  A^  XIII.  of  1865,  #.  S. — Any  Justice  of  the  Peace  or  Magistrate  who  shall  oom- 
imit  to  custody  or  hold  to  bail  any  person  for  trial  before  the  High  Oourt,  for  an  offence 
eommitted,  or  which^  according  to  law,  may  be  dealt  with  as  if  it  had  been  committed, 
•within  th©  local  limitB  of  its  ordinary  original  civil  jurisdiction,  shall,  together  with  all 
examinations,  informations,  bailments,  and  recognisances,  now  required  to  be  delivered  to 
uuch  Ck)urt  before  the  trial,  deliver  to  the  Clerk  of  the  Crown  a  written  instrument  of 
charge  signed  b^  him,  stating  for  what  offence  such  person  is  so  committed  or  held  to  bail. 

Act  XIII.  of  1865,  #.  4.— The  Clerk  of  the  Crown  shall  peruse  and  consider  the  charge, 
and  may,  if  he  consider  it  necessary  or  expedient  so  to  do,  amend,  alter,  or  add  to  the  same ; 
the  charge  with  such  amendments,  alterations,  or  additions,  if  any,  shall  be  recorded  in 
the  High  Court,  and  the  person  charged  shall  be  entitled  to  have  a  copy  of  such  charge 
with  such  amendments,  alterations,  or  additions  (if  any)  gratis. 

Act  XIII.  of  1865,  9.  6. — Upon  charges  recorded  as  aforesaid,  persons  committed  to 
cnstody  or  held  to  bail  shall  be  deemed  to  have  been  brought  before  the  High  Court  in 
doe  course  of  law,  and  (subject  to  the  provisions  contained  in  the  8th  section  of  the  Act) 
shall  be  arrai^ed  at  the  suit  of  the  Crewn,  aad  the  verdict  shall  be  recorded  thereupon. 

^  1  TTilliams  Saunders,  74b. 
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1868.        jarisJBeiion  to  prefer  it ;  or  he  might  hare  pleaded  to  the  jurisdiction  of  the 

•"~ Oonirt,  showiug  that  Mr.  Rjland  had  no  jurisdiction  to  prefer  it  -,  or  if  it  ap- 

QUESV       peered  on  t^  face  of  the  charge  and  the  caption  that  Mr.  Ryland  had  no 

N^BADWir  j^Hsdiction  to  prefer  it,  he  might  possibly  have  demurred.     It  has  been  held 

Ooswiid;    that  objections  to  the  jurisdiction  may  be  taken  by  demurrer,  if  the  objection 

ft  B.  Xa^    appears  upon  the  face  of  the  indictment  and  caption,  and  that  the  want  of 

O.  Cr  1^     jurisdiction  may  also  be  pleaded  specially,  if  the  defect  does  not  appear  on 

the  face  of  the  indictment.     But  it  has  been  held  that  from  the  nature  of  the 

plea  of  want  of  jurisdiction,  it  must  evidently  be  pleaded  before  the  general 

issue,   because  by    pleading  Not  Guilty,  the  defendant  admits  the  power  of 

the  Oourt  to  try  him,  and  refers  his  case  to  their  decision.     See  Ohitty's  Ori- 

4uinal  Law,  438,  and  cases  there  cited.     The  prisoner,  therefore,  pleading 

Not  Guilty  in  this  case,  admitted  the  jurisdiction  of  the  Oourt  and  of  the. 

Jury  to  try  him  for  the  offence,  and  it  was  no  part  of  the  issue  which  the  jury 

<were  sworn  to  try  upon  the  plea  of  Not  Guilty,  whether  Mr.  Byland  had 

jurisdiction  or  not. 

I  am,  therefore,  dearly  of  opinion  that  the  ruling  of  the  learned  Judge 
was  right  in  holding  that,  upon  the  issue  which  the  jury  had  then  to  try,  it 
was  tinneCe8sa;ry  to  give  any  evidence  with  regard  to  Mr.  Ryland's  jurisdiotion. 

The  next  pdnt  is  whether  the  learned  Judge  was  right  in  refusing  to 
arrest  the  judgment  We  are  not  called  upon  to  arrest  the  judgment,  butr 
to  s^y  whether  the  learned  Judge  was  right  or  not  in  refusing  to  arrest  it 

It  has  been  contended,  upon  the  construction  of  &  29*  of  the  Letters 
F'alent,  that  the  High  Court  would  have  no  power  to  direct  the  transfer  of 
any  criminal  case  or  appeal  from  any  Oourt  in  the  Mofussil  to  the  High  Oourt 
itseff ;  and  it  is  also  further  contended,  upon  the  force  of  that  argument, 
that  the  High  Court  has  no  power  to  direct  the  preliminary  investigation 
or  trial  of  any  criminal  case,  in  which  the  offence  has  been  committed  in 
Calcutta,  to  any  officer  or  Court  who  would  be  competent  to  investigate  or 
try  it,  if  the  offence  had  been  committed  in  the  Mofussil  within  the  juris- 
diction of  that  officer.  It  appears  to  me,  however,  giving  the  best  construc- 
tion I  can  to  a  29,  that  the  High  Court  has  power,  if  in  its  discretion  it 
thinks  right  to  exercise^  it,  to  transfer  the  trial  of  any  criminal  oflfence  com- 
mitted ill  Calcutta  to  a  Mofussil  Court,  which  is  otherwise  competent  to  try 
it,  or  to  direct  the  trial  by  the  High  Court  of  an  ofiTence  committed  in  the 
Mofussil.  The  trial  can  only  be  transferred  to  a  Court  or  officer  otherwise 
"  competent  to  investigate  it"  **  Competent  to  investigate  it"  does  not,  as 
it  afjpears  to  ine,  include  competency  as  regards  local  jurisdiction  \  but  only 
competency  with  regard  to  the  offender,  the  nature  of  the  offisnoe,  and  the 
punifl/hment.  For  instance,  the  Oourt  could  not  transfer  to  the  Judge  of  the 
24-Pefgunnahs  the  trial  of  an  offence  committed  by  a  European  British  sub- 
ject in  Calcutta,  because  the  Sessions  Jiidge  of  the  24Pergunnahs  could  not 
have  tried  the  offender  even  if  the  offence  had  been  committed  in  his  own* 
jurisdiction.  So  the  Oourt  could  not  transfer  to  a  Magistrate  in  the  Mofusr 
si  I  the  trial  of  any  offence,  which,  by  the  terms  of  the  Orimiaal  Procedure 
Oode,  could  be  tried  only  by  a  Sessions  Judge,  because  the  Magistrate  would 
not  be  a  Oourt  competent  to  try  the  offence,  if  committed  within  his  juris- 
d  iotion. 

*  8,29  of  the  Letters  Patent,  1555.— The  High  Court  shall  hiVe  power  to  direct  the 
trunafer  of  any  oriminal  case  or  appeal  from  an^  Court  to  any  other  Court  of  equal  and 
Superior  jurisdiotion,  and  also  to  direct  tbe  preliminary  investigation  or  trial  of  any  oriminAl 
cu«e  by  any  officer  or  Court  ottierwise  competent  to  investigate  or  try  it,  though  such  case 
belongs  iii  ordinary  course  to  the  jurisdiction  of  some  other  officer  dt  Court. 
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tt  we  hold  that  the  Oourt  can  transfer  the  investigation  of  a  ca9.e  com-        1868. 

ttlitted  in  Calcutta  to  a  Mofussil  Magistrate  otherwise  competent  to  make  tl^  — T 

preliminary  investigation,   I  do  not  see  how  we  can  stop  short  and  say  that       H^^^ 
the  Court  could  not  direct  the  trial  of  that  case  before  an  officer  or  Court  m    Kabadwif 
the  Mofussil  otherwise  competent  to  try  it.     The  words  "  to  investigate  or    Goswamt, 
try  it "  are  coupled  in  this  section  in  such  a  manner  that  1  think,  if  the  Courit    i  B.  L.  R. 
has  power  to  transfer  the  investigation,  it  has  also  power  to  transfer  the  triaL     O,  Cr.  15» 
It  might'be  very  inconvenient  in  many  cases  if  the  Court  had  not  this  power. 
Suppose  two  men  were  indicted  for  forging  and  uttering  a  forged  Note,  and 
the  evidence  tended  to  show  that  the  forgery  was  committed  on  the  side  of 
the  Circular  Rocul  within  the  district  of  the  24-Pergnnnahs,  and  that  the  utter- 
ing took  place  in  Calcutta  at  the  Bank  of  Bengal,  it  would  be  very  inconvenient 
that  the  prisoners  should  be  tried  first  at  AH  pore  for  the  forgery  where  tlipy 
might  be  acquitted  on  the  ground  that  the  Note  was  a  genuine  one,  and  that 
they  should  afterwards  be  tried  in  Calcutt{^  and  convicted  of  uttering  a  forgr^d 
Note,  on  the  ground  that  it  was  a  forgery.     It  would  be  much  more  convenient 
that  the  Court  should  remove  the  trial  for  forgery  into  this  Court,  and  to  have 
the  questions  as  to  the  forgery  and  uttering  tried  by  the  same  Court.      It  might 
he  convenient  under  certain  circumstances  that,  if  an  offence  should  be  com- 
mitted in  Calcutta,  and  the  prisoner  should  escape  and  be  caught  in  some  di^ 
jtrict  in  the  Mofussil,  to  allow  the  Magistrate  of  the  district  in  which  the  of- 
fender was  caught  to  make  the  preliminary  investigation.     The  words  of  the- 
section,  therefore,  being  sufficiently  large,  and  the  convienence  greatly  in  favour 
of  the  construction  which  I  am  about  to  put  upon  this  section,  I  have  no  doubt 
that  the  High  Court  would  have  had  power,  if  thejt  thought  fit  to  exercise  it^ 
to  have  directed  the  preliminary  investigation  in  this  case  by  Mr.  Ryland,  the 
jDeputy  Magistrate  of  Serampore.     I  cannot  say  that  the  Court  did  so  in  the- 
present  instance,  for  the  letters  have  been  rejected,  and  we  have  no  evidence 
of  the  fact     J  can  only  say  Mr.  Ryland  might  have  had   that  jurisdictipn* 
The  question  then  is.  Is  this  indictment  bad  in  arrest  of  judgment,  because 
it  does  not  appear  that  the  High  Court  did  authorize  Mr.  Ryland  to^  make  the 
preliminary  investigation  1 

it  }s  unnecessary  for  the  Court  to  determine  whether  they  can  t^^e  j^if- 
cial  notice  that  Mr.  Ryland  was  a  Justice  of  the  Peace  jfor  Bengan  ,or  whether 
the  Court  would  be  bound  to  ignore  tliat  fact,  even  if  they  iasvied  the  cogi- 
mission  appointing  him,  and  the  Chief  Justice  had  signed  k.  If  it  should  so 
happen  that  the  High  Court  did  issue  a  commission,  and  the  Qhief  Justice 
jsigned  it,  it  would  be  a  great  failure  of  justice  that  this  judgment  should  be 
arrested,  and  the  prisoner  sent  to  a  Justice  of  the  Peaoe  of  Calcutta  lor  tl^e 
|»urpose  of  having  a  new  preliminary  investigation  ;  and  this  failure  of  juj^t^iqe 
would  be  the  more  apparent  and  glaring,  if  the  comn^ission  should  happen  ^ 
be  prov^.  In  such  a  case  the  prisoners  must  be  comni^tt^d  f,or  trii^,  and 
rthe  time  of  this  Court,  and  of  a  new  jury,  would  have  to  ,\^  occupi^  4A 
^re-trying  him,  and  the  witnesses  be  again  brought  from  their  homes  anj} 
from  their  business,  in  order  to  re^prove  the  guilt  of  the  prisoner,  hocansa 
this  Court  would  not,  or  could  not,  by  law,  take  judicial  notice  qf  the  fact 
whether  Mr.  Ryland  was  or  was  not  a  Justice  of  the  Peace  for  Bengal,  though 
they  had  appointed  him  themselvea  If  it  becan^e  necessary  t(>  decide  the 
point,  I  should  hold  that  this  Court  could  take  judicial  notice  of  the  fact 
whether  Mr,  Ryland  was  or  was  not  a  Justice  of  the  Peace  for  Bengal,  if  fn>pti 
the  records  of  this  Court  it  should  appear  that  a  commission  had  issued,  as  it 
has  in  fact  issued.  In  fact,  I  hold  that  commission  in  my  hand  under  my  ow,q 
signature,  and  it  would  be  monstrous  to  hold  that  I  cannot  take  judicial 
notice  of  it»  existence  ;  but  it  is  n<>t  necessary , to  determine  the  question,  for  I 
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^^^'        have  already  held  that,  as  a  Magistrate  of  Serampore,  he  might  have  had 
Q^yjj^^^       power  conferred  upon  him  to  make  the  preliminary  investigation,  and,  if  so^ 
^^  he  would  be  a  Magistrate  having  power  to  prefer  the  charge. 

^iBAj)wip  J  j^na  of  opinion  that  it  would  be  no  ground  for  arrest  of  judsment,  if  a 

(i^wAia,  prisoner  were  put  upon  his  trial  by  this  (Sjurt  upon  a  charge  preferred  by  a 
O  Gr  16  ^<>^u^^^  Magistrate  subordinate  to  this  Court,  who  might  have  had  the 
*  *  *  power  of  making  the  preliminary  investigation  conferred  upon  him,  Although 
the  caption  of  the  charge  should  not  show  on  the  face  of  it  that  that  juris- 
diction had  been  confemd.  In  the  case  of  Knowlden  v.  The  Qtieen,^  a  ease 
arose  in  reference  to  the  Vexatious  Indictments  Act  23  and  24  Yict, 
c  17,  s.  1  of  that  Act,  enacts  that  no  bill  of  indictment  for  conspiracy, 
among  other  officers,  shall  be  presented  to  or  found  by  any  Grand  Jury, 
unless  such  indictment  be  preferred  by  the  direction,  or  with  the  consent  in 
writing,  of  a  Judge,  or  of  the  attorney  or  solicitor.  It  was  held  that  it  was 
not  necessary  that  the  indictment  should  aver,  or  that  it  should  be  proved 
before  the  petty  jury,  that  the  conditions  imposed  by  that  Statute  had  been 
performed.  The  judgment  of  Blackburn,  J.,  puts  the  case  in  a  very  clear 
light  It  appears  to  me  that  this  case  is  a  very  important  one  with  refer- 
ence to  the  point  as  to  whether  it  was  necessary  for.  the  charge  to  state  whe- 
ther Mr.  Ryland  was  empowered  by  this  Court  to  make  the  preliminary  in- 
vestigation. But,  even  if  this  case  is  not  a  sufficient  authority,  I  apprehend 
that  the  only  proper  course  would  have  been  to  move  the  Court  to  quash  the 
indictment,  if  Mr.  Ryland  had  no  jurisdiction  ;  or  to  plead  the  want  of  juris- 
diction, if  the' prisoner  wished  to  have  the  fact  tried  by  a  jury,  or  if  the  ob- 
jection had  appeared  on  £he  face  of  the  record  to  have  raised  it  by  demurrer. 
It  is  said  in  Chitty's  Criminal  Law  that  "  the  omission  in  the  caption  of  an 
indictment  of  the  words  '*  then  and  there  '*  in  the  statement  of  the  swearing  of 
the  jury  was  formerly  held  fatal ;  because  without  them  it  did  not  appear  that 
the  oath  was  taken  in  the  county  where  the  offence  is  alleged  to  have  been 
committed  ;  but  the  law  is  now  otherwise  ;  and  it  will  be  no  ground  for  ar- 
resting the  judgment,  after  special  verdict  removed  by  certiorari,  that  the 
Judge  who  tried  the  prisoner  is  not  stated  to  have  been  of  the  quorum  ;  that 
no  issue  appears  on  the  record  ;  or  that  the  authority  of  the  Justices  of  Gaol 
Delivery  is  not  stated."  The  cases  are  referred  to  in  Chitty's  Criminal  Law, 
Vol.  I.,  pages  G61  and  662.  Further,  as  this  is  a  Court  of  superior  jurisdic- 
tion, the  want  of  jurisdiction  is  not  to  be  presumed.  Act  XIII.  of  1865 
does  not  require  the  officer  making  the  charge  to  state  the  jurisdiction  under 
which  he  is  acting,  and  by  &  6  of  that  Act  it  is  enacted  that  "  upon  charges 
recorded  as  aforesaid,  that  is,  by  the  Clerk  of  the  Crown,  persons  committed 
to  custody  or  held  to  bail  shall  be  deemed  to  have  been  brought  before  the 
High  Court  in  due  course  of  law." 

Looking  at  all  these  grounds,  it  appears  to  me  that  if  the  indictment 
ought  to  set  forth  in  the  caption  the  facts  which  constituted  the  jurisdiction 
of  the  officer  who  made  the  charge,  the  omission  of  stating  that,  which  ought 
to  be  presumed,  and  which  might  have  been  raised  by  the  prisoner  by  plead- 
ing to  the  want  of  jurisdiction,  or  by  motion  to  quash  the  chaise,  would  be 
a  mere  formal  defect,  which,  under  the  provisions  of  s.  41  of  the  Act  XYIII. 
of  1862,  ought  to  be  taken  by  demurrer,  and  not  by  motion  in  arrest  of 
judgment  after  the  prisoner  has  pleaded  to  the  charge,  and  thereby  admitted 
the  jurisdiction  of  the  Court  to  try  him. 

If  the  objection  had  been  taken  in  this  case  that  Mr.  Byland's  jurisdic- 
tion did  not  appear  on  the  face  of  the  record,  for  want  of  the  Court  authoriz- 

i  38  L.  J.  M.  C.  219.  "~" 
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ing  him  as  a  Magistrate  to  hold  the  preliminary  investigation,  the  Court 
might  have  made  an  inquiry  into  the  fact ;  and  if  they  had  found  that  he 
had  had  that  authority  conferred  upon  him,  or  that  he  was  a  Justice  of  the 
Peace  for  the  whole  of  Bengal,  and,  therefore,  might  have  investigated  the 
charge  without  such  authority,  the  Court  might  have  ordered  the  caption  of 
the  indictment  to  be  altered,  and  every  thing  would  have  l)een  right  If  the 
facts  did^not  exist  which  conferred  jurisdiction  upon  Mr.  Hyland,  and  the 
prisoner  had  wished  to  have  those  facts  tried  by  a  jury,  he  might  have  pleaded 
to  the  jurisdiction.  But  it  appears  to  me  that  the  omission  to  show  all  the 
facts  which  constituted  jurisdiction,  or  the  allegation  that  Mr.  Ryland  was  a 
Justice  of  the  Peace  for  Serampore,  instead  of  a  Justice  of  the  Peace  for 
Bengal,  is  no  ground  for  arresting  the  judgment. 

It  appears  to  me,  therefore,  that  the  present  is  one  of  those  technical 
objections  which  tend  to  defeat  justice,  and  to  which  the  Court  ought  not  to 
yield,  unless  it  is  compelled  to  do  so  by  law.  I  am  of  opinion  that  the  learned 
Judge  was  right  in  proceeding  to  pass  sentence,  and  not  yielding  to  the  objec- 
tion and  arresting  the  judgment,  which,  unless  we  believe  that  the  jury  was 
wrong  in  the  verdict  they  pronounced,  could  only  have  led  to  a  verdict  of 
guilty,  upon  which  the  prisoners  must  have  been  ultimately  sentenced  after  a 
fresh  preliminary  investigation,  and  the  waste  of  the  time  of  the  Oourt,  the 
jury,  and  of  the  witnesses,  who  would  all  have  been  required  to  go  through 
the  farce  of  a  new  trial  for  the  sake  of  a  mere  technical  objection,  the  sole 
tendency  of  which  is  to  defeat  and  not  to  promote  the  due  administration  of 
justice.  If  the  learned  Judge  had  yielded  to  the  objection,  he  would  merely 
have  held  out  false  hopes  to  the  prisoners,  which,  if  the  verdict  of  the  jury 
who  tried  them  is  correct — and  I  see  no  reason  to  doubt  it — could  never  have 
been  realized,  and  which  must  have  ultimately  turned  out  to  be  a  mere  dela* 
sion. 

It  appears  to  me  that  there  is  no  force  in  the  objections,  and  that  the 
judgment  must  stand.  The  prisoners  will  be  remanded  to  jail  to  undergo  the 
sentence  which  has  been  passed  upon  them. 

Norman,  J.,  concurred. 

Mabkbt,  J. — I  agree  substantially  with  the  Chief  Jnstice.  I  think  all 
that  is  put  in  issue  by  the  plea  of  not  guilty  on  this  charge  is  what  follows 
the  woni  "  charge,"  just  as  on  an  indictment  presented  by  a  Grand  Jury  all 
that  is  put  in  issue  is  what  follows  the  word  "  present"  I  think  it  would 
lead  to  the  greatest  inconvenience  if  on  every  trial  the  correctness  of  the  pro- 
cedure by  which  the  prisoner  was  brought  before  the  Court  was  considered  as 
challenged. 

I,  therefore,  think  I  was  right  at  the  trial  in  refusing  to  leave  to  the  jury 
any  question  as  to  whether  the  Magistrate  at  Serampore  had  been  duly  author- 
ized to  hold  the  preliminary  inquiry. 

With  regard  to  the  motion  in  arrest  of  judgment,  I  concur  in  the  con- 
sanction  which  has  been  put  upon  s.  29  of  the  Charter  by  the  Chief  Justica 

Attorney  for  the  Crown  :  Mr.  Mvrfield  (Oflg.  Govt.  Solicitor). 

Attorneys  for  the  prisoner,  Nabadwip  :  Messrs.  Swinhoe^  Law^  and  Co. 


1868. 


Qn££N 
V. 

Nabadwip 
€k)swAJfi, 

1  B.  L.  R. 
O.  Or.  15. 
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Brfore  Mr.  Juttiu  Norman. 

1868.  THE  QUEEN  v.  RAJKRISHNA  MITTER. 
Aug.  U. 
Irregular  Dtpontum-^Aot  XIII.  of  1866,  #.  8. 

1  B.  Jj.  Br. 

O.  Cr.  87.  ^®  Magistrate  took  the  depoflitiona  by  readinj?  over  to  the  witneeses  depositions  madcr 

by  them  in  another  case,  at  the  hearing  of  whioh  the  prisoner  was  not  present^  and  pro- 
curing them  to  affirm  the  truth  of  the  same.  Held,  that  the  depositions  wei^  illeg^y 
taken,  and,  therefore,  could  not  sustain  a  charge. 

Thb  prisoner  was  charged  with  clieating. 

Before  the  prisoner  was  arraigned,  Norman,  J.,  asked  Mr.  Marindln, 
Officiating  Counsel,  whether  he  thought  the  charge  could  be  sustained  upon 
depositions  taken  in  the  manner  appearing  on  the  face  of  the  depositions  in 
this  case,  sent  up  by  the  Magistrate  The  manner  in  which  the  depositions 
were  taken  is  fully  set  out  in  the  judgment  of  the  learned  Judge. 

Mr.  Marindirij  without  admitting  that  the  depositions  were  absolutely 
illegal,  did  not  think  it  necessary  to  argue  the  point  on  behalf  of  the  Grown. 

NoBMA^T,  J. — On  the  3rd  of  October  1867,  one  Gopal  Ghose  was  charged 
with  cheating.  The  evidence  of  a  number  of  witnesses  was  taken  in  the 
case  of  Gopal  Ghose,  and  I  suppose  he  was  committed  for  trial  in  the  usual 
way.  Recently,  the  prisoner,  who  is  alleged  to  have  been  the  principal  offftn- 
der  in  the  case  of  Gopal  Ghose,  was  apprehended.  The  depositions  taken 
before  the  Magistrate  in  the  case  of  Gbpal  Ghose  were  read  over  to  Uie  wit^ 
nesses  in  the  presence  of  the  prisoner,  and  the  Magistrate  made  a  note  a» 
follows  upon  each  of  the  depositions :  "  Recalled  before  me,  Justice  as  afore^ 
said,  on  the  28th  day  of  July  1864,  in  the  presence  and  hearing  of  Rajkrishn« 
|Mitter,  and  on  oath  confirms  his  former  statement,  and  further  saith,  my 
above  deposition  is  true ;  **  and  the  witnesses  were  not  cross-examined  by  the 
prisoner. 

The  only  evidence  taken  against  the  prisoner  is,  evidence  so  taken,  anxjl 
it  appears  to  me  that  it  is  not  sufficient  legally  to  enable  me  to  try  the  case.. 
It  appears  to  me  that  a  charge  supported  only  by  evidence  not  taken  in  a 
legal  manner  is  no  charge  at  all,  and  I  feel  bound  to  enter  a  minute  in  terms 
of  &  8  of  Act  XI 11.  of  1865. 

The  evils  of  such  a  mode  of  taking  evidimce  are  shown  in  the  case  of 
the  Attorney-General  of  New  SotUh  Wales  v.  Bertrand.^  It  was  then  object- 
ed that  this  mode  of  taking  evidence  deprived  the  jury  of  the  opportunity 
of  observing  the  demeanour  of  witnesses.  The  objection  in  this  case  is  anal- 
ogous, though  not  similar.  The  witnesses  against  Gopal  Ghose  stated  whafc 
•  they  supposed  to  be  true,  but  the  prisoner  was  not  present  to  crnss-ex amine 
them,  or  elicit  anything  that  might  be  in  his  favour.  It  is  like  evidence 
Blicited  by  leading  questions.  Asking  the  witnesses,  "  If  this  is  what  they 
said  on  a  former  occasion,  and  whether  what  they  said  is  true,"  is  the  worst ' 
iorm  of  leading  question.  It  is  giving  a  value  to  it  which  it  cannot,  have,  if 
taken  afresh.  It  appears  to  me  that  this  mode  of  taking  the  evidence  is  en- 
tirely erroneous,  and  that  the  Magistrate  ought  not  to  have  taken  it,  or  to 
have  committed  the  prisoner.  A  note  must  be  made  that  the  charge  is  not 
gtiBtainable. 

The  prisoner  was  thereupon  taken  before  the  Magistrate,  and  the  deposi- 
tions taken  afresh. 

Attorney  for  the  Grown :  Mr.  Mirfield  (Offg.  Govt  Solicitor). 
*Tl.  B.  (P.  C.)  620. 
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Before  Mr.  Juitiee  Norman» 

THE  QUEEN  v.  MAHBUB  KHAN.  ,,«. 

1008. 

Act  IV.  of  1866  CS.C.J  #.  26^Penal  Code  (Act  XL  V.  of  1860),  #.  116.  ^^^'^^ 

Police  Magistrate  lias  pwer  to  convict  summarily,  under  Act  IV.  of  1866  (B.C.),  s.     1  B.  L.  E. 
26,  for  va  ofFenoe  punishable  under  s.  116  of  the  Penal  Code.  O.  Cr.  89. 

Thb  prisoner  was  charged  with  having  abetted  an  offence  by  offering  a 
bribe  to  a  Oustom  House  officer,  whereby  he  became  punishable  under  a  116> 
of  the  Penal  Oode. 

The  prisoner  pleaded  gnilty. 

Mr.  Marindin  (Officiating  Standing  Counsel)  stated  that  the  committing 
Magistrate  had  been  asked  by  the  Grown  Solicitor  to  convict  summarily  under 
the  26th  section  of  Act  lY.  of  1866  (B.C.),  but  that  the  Magistrate  had 
declined,  on  the  ground  that  he  had  no  power  to  do  so,  inasmuch  as  s.  116  of 
the  Penal  Oode  is  not  mentioned  in  that  Act.  The  learned  Oounsel  asked 
for  an  expression  of  the  opinion  of  the  Court  upon  this  point 

NORMAH,  J. — I  think  it  quite  clear  that  the  Magistrate  might  have  con- 
victed summarily  in  this  case,  under  the  26th  section  of  Act  IV.  of  1866 
(B.C.).  The  prisoner  is  rightly  charged  with  abetting  the  offence  described 
in  s.  161  of  the  Penal  Oode.  The  Oustom  House  officer,  on  board  the  ship 
"  Sol  way,"  was  offered  a  rupee  by  the  prisoner,  to  induce  him  to  receive  on 
board  a  case  for  which  there  was  no  Oustom  House  pass.  Had  the  officer 
received  the  bribe,  he  would  have  committed  the  offence  described  in  a  116 
of  the  Penal  Oode,  and  the  prisoner,  by  trying  to  induce  him  to  do  so,  would 
have  abetted  that  offence. 

S.  116  of  the  Penal  Oode  enacts,  that  "  whoever  abets  an  offence  punish* 
able  with  imprisonment  shall,  if  that  offence  he  not  committed  in  consequence 
of  the  abetment,  and  no  express  provision  is  made  by  this  Oode  for  the  pun- 
ishment of  such  abetment,  be  punished,*'  ko. 

S.  26  of  Act  lY.  of  1866  (B.O.)  enacts,  that  <*  when  any  person  is  charged 
before  a  Magistrate  with  having  committed,  within  the  said  town,  Ac.,  any 
of  the  offences  specified  in  this  section,  ifec,  it  shall  be  lawful  for  the  Magis^ 
trate  to  proceed  to  try  the  case  summarily,"  A^o. 

The  offences  referred  to  in  this  section  include  offences  under  b.  161  of 
the  Penal  Oode,  and  cl.  25  adds,  "  abetment  of  any  of  the  foregoing  offences." 
It  is  clear  that  the  prisoner  is  rightly  charged  with  abetment  of  an  offence 
under  s.  161,  and  the  Magistrate,  therefore,  had  power  try  the  prisoner  aum- 
marily  for  abetting  the  offence. 

Attorney  for  the  Crown  :  Mr.  Mirfield  (Offg.  Govt  Solicitor). 
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Be/ore  Mr.  JtuHce  Norman  and  Mr,  Juitiee\Phear. 

logo  In  the  Matter  op  SAOAR  DXTTT.— THE  QUEEN  v.  THE  JUSTICES 

Se^io.  OF  THE  PEACE. 


I  B.  L.  E.  ff^rii  of  Certiorari— Conffietion  under  Act  FT,  of  1866  (B.C.). 

Tliw^R  44.         Sa^r  Dutt  was  convicted  before  a  Justice  of  the  Peace,  for  using  a  warehouse,  Ac., 

foot-note  1     "^  *'^®  Town  of  Calcutta,  for  the  keeping  and  storing  of  jute,  other  than  jute  screwed  for 

shipment,  without  a  licence  ;  and  for  his  said  offence  was  fined  Rs.  300,  and  adjudged  to 

pay  a  further  fine  of  Bs.  25  for  every  day,  after  the  oonviction,  in  which  the  offence  was 

continued.    Held,  that  the  conviction  was  bad. 

A  writ  of  certiorari  had  been  granted  to  remove  the  proceedings  in  this 
cose  to  the  High  Court,  and  a  rule  nisi  had  been  obtained  by  the  Advocate^ 
General,  calling  on  Kasiprasad  Ohoses  one  of  the  Justices  of  the  Peace  for 
the  Town  of  Calcutta,  to  shew  cause,  why  a  conviction  and  judgment  pro' 
nounced  by  him,  as  such  Justice  of  the  Peace,  on  one  Sagar  Dutt,  should  not 
be  quashed.  The  affidavit  of  Sagar  Dutt's  attorney,  upon  which  the  rule  was 
granted,  stated  that,  on  the  12th  August  1868,  the  said  Sagar  Dutt  was  sum- 
moned before  Kasiprasad  Ghose,  one  of  the  Justices  of  the  Peace  for  the  Town 
of  Calcutta,  to  answer  a  charge  made  by  A.  H.  Pereira,  Inspector  of  Licenses, 
for  making  and  storing  jute  at  31,  Durmahatta  Street,  without  having  a  license 
for  the  same  in  violation  of  s.  39  of  Act  VI.  (B.C.)  of  1866  ;i- and,  being 
convicted  of  such  charge,  was  adjudged  by  the  said  Kasiprasad  Ghose  to  pay 
a  fine  of  Bs.  300,  and  a  further  penalty  of  Rs.  25  for'  every  day  the  offence 
should  be  continued,  after  the  conviction.  It  was  admitted  that  the  premises 
had  been  used  for  storing,  <&&,  jute,  before  the  passing  of  Act  VI.  of  1866. 

The  following  grounds  for  quashing  the  conviction  were  set  forth  in  the 
affidavit : — 

L  That  there  was  no  evidence  to  shew  that  the  premises  had  been  burnt 
down,  as  is  contemplated  by  s.  39  of  Act  YI.  of  1866. 

2.  That  there  was  no  evidence  to  shew  that  the  said  premises  had  been 
rebuilt  as  contemplated  by  the  said  section. 

3.  That  there  was  no  sufficient  evidence  that  the  said  Sagar  Dutt  was 
not  licensed. 

4.  That  there  was  no  evidence  of  any  authority  from  the  Justices  of  the 
Peace  for  Calcutta,  for  the  institution  of  the  prosecution,  as  is  required  by 
«.  233  of  Act  VI.  of  1863. 

[This  case  is  explained  in  Kristodhone  Dutt  v.  Chairman  of  the  Municipal  Commie^ 
9ioners  of  the  Suburbe  of  Calcutta  (25  W.  E.  6) ;  and  followed  in  the  following  t£ree  oases  :-- 
Chairman  of  the  Municipal  Commietionere  for  the  Suhmrbe  of  Calcutta  v.  Aneetuddin 
Meah  (12  B.  L.  B.  Ap.  2 ;  20  W.  B.  64) ;  In  the  Matter  of  the  Petition  of  W.  IT.  Love 
(9  B.  L.  B.  Ap  85 ;  18  W.  B.  44) ;  and  Queen  v.  TaHnee  Chum  Bote  (21  W.  B.  81.).— Bo.  J 

1  Jet  VI.  1866,  #.  89.— "After  the  passmg  of  this  Act,  it  shall  not  be  kwful  to  use 
any  warehouse,  store-depdt,  yard,  or  other  place  within  the  limits  of  this  Act,  for  the 
keeping  or  storing  of  Jute  other  than  jute  screwed  for  shipment,  unless  before  the  same  is 
BO  used  a  license  for  such  use  be  obtained  from  the  Justices.  Provided  t^.t  this  section 
shall  not  apply  to  warehouses,  store-depots,  yards,  or  places  already  used  at  the  time  this  Act 
conies  into  operation  for  the  keeping  or  storing  of  such  jute.  Provided,  nevertheless,  if 
any  such  last-mentioned  warehouse,  store-depOt,  or  place  shall  be  burnt  down,  and  shall  be 
re-built,  it  shall  not  be  so  used  for  the  keeping  or  storing  of  such  jute,  unless  such  license 
a8  aforesaid  be  previously  obtained.  Every  person  who,  without  such  license,  shall  so  use 
any  warehouse,  store-depOt,  yard,  or  other  place  in  oases  in  which  a  license  ought  to  be 
obtained,  shall  be  liable  to  a  penaJt^  not  exoeediAg  Bs.  600,  and  to  a  further  penalty  not 
exceeding  Bs.  50  for  every  dt^  during  which  any  such  warehouse,  store-dep^t,  yard,  or 
other  place  is  so  used  without  a  license,  after  a  conviction  under  this  section,  er  after 
written  notice  from  the  Justices  to  discontinue  such  use/* 
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6.  That  the  English  witnesses  were  not  sworn,  but  merely  gave  their  1868. 

BTidence  upon  solemn  affirmation.  IiTthb 

6»  That  improper  and  illegal  evidence  was  admitted,   and   proper  legal  Matter  of 

evidence  shut  out  at  the  trial.  ?f?*^^ 

DUTT, 

The  conviction  ran  as  foUows  :  1  B.  L.  E, 

"  Be«it  remembered  that,  on  the  12th  day  of  August,  in  the  year  of  our    O.  Or.  41. 
Lord  1868,  at  Calcutta  aforesaid,  Sagar  Dutt  is  convicted  before  the  under-  [18  W.  R.  44, 
signed,  one  of  the  Justices  of  the  Peace  for  the  Town   of  Calcutta  aforesaid,     foot-note.] 
upon  an  information  and  complaint  exhibited   against  him,  on  the  16th  day 
of  July,  in  the  year  aforesaid,  by  order  of  the  said  Justices  of  the  Peace  for 
the  Town  of  Calcutta ;  for  that  he,  the  said  Sagar  Dutt,  on  the  9th  of  July, 
in  the  year  aforesaid,  used  a  certain  warehouse,  store^ep6t,  and  yard  situate 
at,  and  being  No.  31,  Durmahatta  Street,  in  the  Town  of  Calcutta  aforesaid, 
for  the  keeping  and  storing  of  jute  other  than  jute  screwed  for  shipment,  he 
the  said  Sagar  Dutt  not  having,  before  such  use  of  the  warehouse,  store-dep6t, 
and  yard  aforesaid,  obtained,  in  manner  provided  by  law,  a  license  for  such 
use,  from  the  said  Justices  ;  and  the  said  warehouse,  store  dopdt,    and  yard 
being  a  place  for  the  keeping  and  storing  of  jute,  for  which,  previously  to 
Buch  use,  such  license  ought  to  have  been  obtained  under  the  provisions  of 
Act  VI.  of  1866  of  the  Council  of  the  Lieutenant-Governor  of  Bengal  for 
making  laws  and  regulations  in  that  behalf  made  and  provided  ;  and  I  adjudge 
the  said  Sagar  Dutt,  for  his  said  ofience,  to  forfeit  and  pay  the  sum  of  Rs. 
300  as  a  penalty,  and  to  forfeit  and  pay  a  further  sum  of  Rs.   25  for  every 
day,  after  the  date  of  this  conviction,  during  which  the  said  warehouse,  store- 
depdt)  and  yard  shall  be  used  for  the  keeping  and  storing  of  jute  other  than 
jute  screwed  for  shipment  by  the  said  Sagar  Dutt,  without  his  having  pre- 
viously to  each  and  every  day's  such  use  duly  obtained  a  license  from  the  said 
Justices  in  that  behalf  to  be  paid  and  applied  according  to  law  ;  and  if  the 
said  penalty  of  Rs.  300  be  not  paid  forthwith,  I  order  that  the  same  be 
levied  under  the  warrant  of  the  said  undersigned  by  distress  and  sale  of  the 
goods  of  the  said  Sagar  Dutt,  according  to  law ;  and  if  the  said  further  penalty 
of  Rs.  25,  for  every  day,   after  the  date  of  this  conviction,   during  which 
the  said  warehouse,  store-depdt,  and  yard  shall  be  used,  without  such  license 
as  aforesaid,  be  not  paid  forthwith,  on  the  same  becoming  due  and  payable,  1 
order  that  then  and  so  often  as  the  said  further  penalty  shall  not  be  paid,  that 
the  same  be  levied  in  like  manner  under  the  warrant  of  the  undersigned  by 
distress  and  sale  of  the  goods  of  the  said  Sagar  Dutt  according  to  law.   Given 
under  my  hand  and  seal  the  day  and  year  first  above-mentioned,  at  Calcutta 
aforesaid." 

The  Advocate-General  (Mr.  Ingram  with  him) — There  are  two  defects  on 
the  face  of  the  conviction.  The  conviction  says  that  Sagar  Dutt  was  using 
•  warehouses,  <fec.,  for  storing  jute,  without  taking  out  a  license  for  so  doing ; 
and  it  avers  that  such  license  is  necessary.  But  this  is  not  sufficient,  for  the 
39th  section  of  Act  IV.  of  1866  excepts  warehouses  in  existence  at  the  time 
of  the  passing  of  the  Act.  A  license  would  not  be  required,  unless  such 
warehouses  had  been  burnt  down  and  re-built ;  and  it  is  not  shown,  in  the 
conviction,  that  this  warehouse  did  not  come  under  that  exception.  It  should 
appear,  on  the  face  of  it,  that  it  had  been  burnt  down  and  re-built.  The 
second  defect  is  that,  besides  a  fine  of  Rs.  300,  there  has  been  imposed  on 
Sagar  Dutt  a  fine  of  Rs.  25  for  every  day,  after  the  conviction,  during  which 
he  should  use  the  warehouse  for  storing  jute  without  a  license.  This  is  fining 
him  for  an  offence  which  has  not  been  committed,  and  it  makes  the  conviction 
bad. 
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1868.  On  the  Advocate-General  proceeding  to  shew  grounds  for  quashing  tli« 

conviotion  other  than  those  appearing  on  the  face  of  the  conviction,  Mn 


Mattm^of    ^^^^f^  objected,   referring  to  Paley  on  Convictions,  231 ;  Burn's  Justice 

Saoab       ®^  *'^®  Peace,  558,  574,  575 ;  and  the  case  of  The  Queen  v.  Bolton.'^  Anything 

DuTT,       not  appearing  on  the  face  of  the  conviction  must  be  brought  forward,  if  at 

1  B.  L.  B.     ^^i  ^7  affidavit :  The  Queen  v.   Siddulph.^     Want  of  jurisdiction  might  be 

O.  Cr.  41.     shown  by  affidavit,  but  not  that  the  Justices  have  come  to  a  wrong^conclusioa 

[18  W.  E.  44,  on  the  merits.     Paley  on  Convictions,  246,  and  cases  there  cited.     [Normah, 

foot-note.]    J. — We  think  it  should  be  done  by  affidavit.  In  re  Baker. '^\    There  is  nothing 

to  shew  that  the  prosecution  took  place  by  order  of  the  Justices.  This  order 

is  made  necessary  by  s.   233  of  Act  YI.    of  1863   (B.C.).     A  conviotion 

must  be  wholly  good  or  wholly  bad,  though  it  is  otherwise  as  to  an  order. 

The  King  v.  Solomane^    Paley  on  Convictions,  46,  167,   233,  ed.  of  1814. 

[Norman,  J.,  referred  to  The  King  v.  PatcheU.^ 

Mr.  Woodroffe  contra  submitted  that  the  conviction  might  be  amended. 

The  judgment  of  the  Court  was  delivered  by 

Norman,  J. — We  are  of  opinion  that  the  conviction  is  bad,  on  the  second 
ground  stated  by  the  Advocate-General.  In  addition  to  the  fine  of  Rs.  300, 
the  Judge  imposed  a  further  fine  of  Rs.  25  for  every  day  during  which  the 
warehouse  was  kept  for  storing  jute,  after  the  date  of  the  conviction.  It  was 
in  fact  an  adjudication  in  respect  of  an  offence  which  had  not  then  been  com* 
mitted.  The  conviction  cannot  be  amended ;  a  conviction  must  either  be 
wholly  good  or  wholly  bad.  Part  of  it  being  bad,  it  is  bad  altogether,  and 
must  be  set  aside. 

Attorneys  for  Sagar  Dutt ;  Messrs.  Carruthera,  Pittar,  and  Dignam, 

Attorneys  for  the  defendant :  Messrs.  Bemere^  Sanderson^  Upton^  and  Co* 

1  1  Q.  B.  66.  *»  1  T,  E.  251. 

»  1  Tay.  &.  Bell,  507.  *  6  Bast,  839. 

»  2  H.  &.  N.  219. 
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Examination  op  Purda  Ladies. — Mr.  Newmarch  moved  for  a  rule  nisi       l^^* 
to  be  directed  to  Mr.  Roberts  as  Coroner  of  Calcutta,  requiring  him  to  show         TZI 
cause  why  a  writ  of  Mandamus  should  not  issue  out  of  and  under  the  seal  of      Bookia 
the  High  Court,  directed  to  the  said  Coroner  of  Cacutta,  commanding  him  to       Banu 
allow  Bibi  KookiaBanu,  a  witness  summoned  to  appear  before  the  said  Coroner,  v. 

at  his  Court,  to  give  evidence,  and  be  examined  on  H.  M.'s  behalf  before  the        John 
said  Coroner,   and  his  inquest  on  an  inquisition  there  being  held  by  the  said     j^l^^^ 
Coroner  super  vision  corporis,  to  enquire  into  the  cause  of  death  of  one  Seikh     ,  ^  L  B 
Slier  Ali,  who  lately  died  in  the  town  of  Calcutta^  to  be  brought  before  the  said      q  'S,6.  ' 
Coroner  and  his  inquest  at  his  Court,  in  a  palanquin  ;  and  that  the  said  Coroner 
do  proceed  to  examine  the  said  Bibi  Itookia  Banu  as  a  witness  on  H.  M.  's 
behalf  in  her  palanquin,  she  having  been  previously  identified  to  the  satis- 
faction of  the  said  Coroner. 

The  rule  was  moved  for  on  an  affidavit  disclosing  the  status  of  the  lady 
as  a  Mohammedan  of  rank  and  respectability,  and  the  circumstances  out  of 
-which  this  application  arose.  It  appeared  that  the  Coroner  had  issued  a 
summons  to  Bibi  Rookia  Banu,  calling  upon  her  to  attend  and  give  evidence 
at  his  Court,  on  February  15th,  before  himself  and  his  inquest,  touching  the 
death  of  Seikh  Sher  Ali,  her  son.  She,  accordingly,  attended  outside  the 
Court  on  the  day  ordered,  prepared  to  give  evidence  in  Court,  if  allowed  to 
do  so  without  leaving  her  palanquin.  The  Coroner  refused  to  allow  her  to 
be  brought  into  his  Court  in  a  palanquin,  and  required  her  to  quit  her  palan- 
quin and  enter  his  Court  to  give  evidence,  with  no  further  concealment  than 
might  be  afforded  by  any  veil  which  she  might  choose  to  throw  over  her  head. 
At  the  .request  of  Counsel,  the  Coroner  adjourned  the  proceedings  to  enable 
the  present  application  to  be  made  to  the  High  Court. 

Mr.  Newmarch  referred  to  the  invariable  practice  of  the  examination  of 
purda  ladies  in  the  High  Court  in  palanquins  for  upwards  of  half-a-oentury. 
The  practice  arose  out  of  respect  to  the  customs  of  the  country.  There  was 
no  Act  regulating  the  practice.  It  was  difficult  to  understand  why  a  different 
practice  should  obtain  in  the  Coroner's  from  that  in  the  other  Courts  in  Cal- 
cutta, and  that  contended  for  by  the  Coroner  might  lead  to  dangerous  eon- 
sequences.  The  learned  Counsel  referred  to  the  following  Acts  as  showing 
the  spirit  of  the  legislature  in  dealing  with  questions  affecting  the  customs 
€i  the  native  ladies :  Act  Vill.  of  1859,  s.  21 ;  Act  X.  of  1855,  s.  13 ;  the 
Code  of  Criminal  Procedure,  ss.  95  and  124.  He  also  referred  to  the  note 
of  a  case  at  p.  9  of  2nd  volume  of  Smoult  and  Ryan's  Rules  and  Orders,  and 
also  to  a  rule  at  p.  89  of  the  same,  and  the  case  of  Krishna  Mohan  Mooker^ 
j^e  V.  S,  M,  Adarmani  Debi,^  when  the  Court,  rather  than  offend  ns^ivf  pre- 
judice, allowed  a  lady  not  a  purda-nishin  to  be  examined  in  her  palanquin. 

Mr.  J.  B.  Roberts,  the  Coroner,  appeared  in  person,  and  stated  that  he 
was  willing  t^  be  guided  by  the  present  opinion  of  the  Court,  without  further 
proceedings.  He  stated  that  he  had  followed  the  praotioe  now  complained 
of  for  1 1  years,  and  had  never  found  inconvenience  in  it,  but  considerable 
advantage  He  liked  to  hear  what  the  witness  said,  which  he  could  not,  if 
she  were  shut  up  in  a  palanquin,  unless  he  left  the  bench  and  listened  at  the 
door.  There  would  be  the  additional  difficulty  imposed  cm  the  Court  of  deter- 
mining in  each  case  the  right  of  the  lady  to  claim  the  indulgence. 

^  2  Hyde's  lleports,  p.  88. 
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1868.  Norman^  J. — It  has  become  unneceRsary  for  rae  to  make  any  order  upon 

'  the  application  before  the  Court  after  the  expression  by  Mr.  Roberts  of  hia 
readiness  to  be  bound  by  the  present  opinion  of  the  Court     The  learned 
Coroner  has  not  set  up  any  special  circumstances  in  this  case,  but  relies  on 
the  general  principle.     In  order  to  support  the  position  contended  for  by  the 
John        Coroner,  it  would  be  necessary  to  make  out  that  the  Coroner's  Court  stands 
iSbekt^^^  in  a  different  position  to  the  other  Courts  in  Calcutta,     The  High  Court  has 
no  power  to  compel  a  purda  lady  to  leave  her  palanquin  in  order  to  give  her 
evidence.     The  case  in  Smoult  and  Ryan  is  much  stronger  than  the  present : 
that  was  for  manslaughter  and  murder  on  the  Coroner's  inquest     These  the 
prisoner,  a  woman  of  rank,  was  brought  into  Court  in  a  covered  tonjon,  and 
arraigned  without  shewing  her  face,  her  identity  having  been  first  ascertained 
by  the  oath  of  a  credible  witness.     Under  s.  21  of  Act  VIIL   of  1853,  it  is 
enacted  that  a  "  woman  who,  according  to  the  custom  and  manner  of  the 
country,  ought  not  to  be  compelled  to  appear  in  public,  shall  be  exempt  from 
personal  appearance  in  Court."     This  lady  doos  not  claim  such  exemption; 
therefore  her  right  to  it  is  not  now  in  question  ;  she  merely  claims  to  be  al- 
lowed to  remain  in  her  palanquin  while  giving  hur  evidence  in  Court     In  the 
case  I  have  referred  to,  it  was  not  a  witness,  but  the  prisoner  herself  who 
was  allowed  to  remain  in  her  palanquin,     The  Corouor  seems  to  think  there 
would  be  a  difficulty  in  determining  who  is  entitled  to  the  privilege.    In  this 
Court,  I  am  not  aware  of  any  difficulty  being  found  in  practice ;  and  I  have 
.  been  present  at  some  50  examinations  of  ladies  in  their  palanquins  ;  if  at  any 
time  I  had  any  doubt,  I  should  be  inclined  to  rule  in  favour  of  the  lady.     As 
regards  the  difficulty  of  the  Coroner  leaving  his  seat  to  hear  what  the  lady 
may  say,  I  do  not  see  that  there  is  any.     If  I   wish  to  hear  what  a  lady  in 
her  palanquin  said,  did  I  understand  her  language,  I  should  feel  no  difficulty 
in  leaving  my  seat  to  hear  what  she  said.     The  learned  Coroner  has  inti- 
mated his  readiness  to  accept  my  opinion,  and  my  opinion  is  that  he  should 
admit  the  lady  into  his  Court  in  her  palanquin,  and  allow  her  to  give  her 
evidence  in  it   after  having    been  properly   identified. — Per    Norman^  J., 
The  Queen  on  the  prosecution  of  Bibi  Rookia  Banu  v.  John  Blessington 
Roberts.,  Esq.,  Coroner  of  Calcutta.     17th  February  1868. 


1868. 


QlTEEK 

V. 

B0L4SI 

JOLiLHAD^ 

1  B.  L.  E. 

8.  N.  8. 
[10  W.  E.  9. 


1808. 


Pkivate  Defbnob  op  Property — Houbb-brbakinq. — ^The  right  of  pri- 
vate defence  of  property  against  house-breaking  does  not  extend  to  causing 
the  death  of  the  house-breaker  when  he  has  made  his  escape  from  the  pre- 
mises empty-handed,  and  is  at  some  distance  from  the  place. 

The  Sessions  Judge  found  that  the  prisoner  caused  the  death  of  deceased, 
"  in  the  exercise,  in  good  faith,  of  the  right  of  private  defence  of  his  pro- 
perty, and  in  endeavouring  to  secure  the  person  of  an  escaping  thief,  without 
J  any  intention  of  doing  more  harm  than  was  necessary  for  the  purpose."  It 
was  remarked  by  the  Hie^h  Court,  in  appeal,  that  *'  it  cannot  be  said  that 
the  driving  of  a  spear  several  inches  deep  into  the  body  of  a  half-naked  and 
unarmed  man  evinces  an  intention  of  doing  no  more  harm  than  was  neces- 
sary  to  effect  his  capture." — Fer  Glover^  J.,  Queen  v.  Bolaki  ^olahad,  from 
Shahabad.     3rd  July  1868. 


BlUOOBiiK 

Allaho 

KOLITA, 

1  B.  L.  E. 

S.  N.  8. 


Examination  op  Witnesses  and  Passing  Sentence  in  the  absencb  of 
THE  aocused. — A  was  charged  with  theft ;  he  cited  certain  witnesses  in  hia 
defence ;  prior  to  their  appearance,  A.  made  his  escape  from  custody.  On 
the  arrival  of  the  witnesses,  the  Assistant  Commissioner  of  Assam,  who  tried 
the  case,  proceeded  to  take  their  evidence,  and  to  pass  sentence  upon  A. 
Th«  Judicial  Oommissiouer  of  Assam  re£errt)d  the  ca««3  to  the  il%h  Court 
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under  s.  434  of  Act  XXV.  of  1861.  Held  "the  Assistant  Ooramissioner's 
order  ia  this  case  must  be  quashed.  It  was  illegal  to  examine  the  witnesses 
for  the  defence,  and  to  pass  sentence  in  the  absence  of  the  accused. — Per 
Loch  and  Glover^  J. J.,  Bihooram  v.  Allaho  Kolita,  Reference  from  the  Judi- 
cial Oommissioaer  of  Assam.     6th  July  1868. 


In  thb 

mattrr  op 

Shama 

8ANK1.R 

Biswas, 
1  B.  L.  B. 


OOMMITMBNT  BY  SfiSfilONS  JUDGB — InTERPBRBNCE  OP  HiGH  OoURT — S.  435,  1868. 

Criminal  Procedurb  Code — Cross-examination. — "If  the  Judge  did,  as  ^ 
the  copy  of  his  order  seems  to  make  out,  censure  the  Joint-Magistrate  for 
not  having  examined  the  accused  himself  upon  the  matter  of  the  charge,  we 
think  that  he  is  wrong  on  this  point,  for  it  is,  in  our  opinion,  quite  matter 
of  discretion  for  the  Magistrate  himself  to  judge  whether,  during  the  en- 
quiry before  him,  it  is  right  and  proper  that  the  accused  should  be  examined 
or  not,  and  we  Agree  with  the  learned  Counsel  who  has  appeared  here  on  be-  r-.^'^'-^^^  -• 
half  of  the  accused,  in  the  expression  of  opinion,  that  it  is  very  undesirable  '•  "•^•*»*J 
that  the  accused  should  be  examined  by  the  Magistrate  under  the  power, 
which  he,  no  doubt,  possesses  for  that  purpose,  when  the  Magistrate  is  satis- 
fied that  the  evidence  adduced  by  the  prosecution  does  not  disclose  any  pro- 
per subject  of  criminal  charge  against  him." — Per  Phear  and  Hobkotise,  J  J., 
In  the  Matter  of  Shama  Sankar  Biswas  and  Samacharan  Bose,^  appeal  from 
Bhaugulpore.     4th  August  1868. 


Criminal  Breach  op  Trust — Presumption — Rbvisional  Jurisdic- 
tion.— Prisoner,  a  gomasta,  took  from  his  employers,  between  the  15th  April 
and  30th  June,  sums  aggregating  rupees  600-2-3,  for  the  purchase  of  wood. 
During  that  period  he  supplied  wood  to  the  value  of  rupees  234-7-6,  but  the 
prosecutor  alleged  that  most  of  that  was  to  be  set-off  against  the  balance  at 
debit  of  prisoner  on  account  of  the  year  before  ;  and  that,  as  a  fact,  the  value 
of  fire-wood  supplied  from  the  advances  oi  April  to  June  was  only  rupees  34. 
Prisoner  was  charged  with  criminal  breach  of  trust  as  a  servant. 


1868. 


fence  was,  that  he  had  purchased  wood,  and  made  advances  on  that  account 
This  defence  was  shown  to  be  false,  and  the  Joint -Magistrate  convicted  the 
prisoner,  and  sentenced  him  to  15  months'  rigorous  imprisonment. 

On  appeal,  the  Judge  held  that  the  prosecutor's  right  to  set-off  a  portion 
of  the  wood  supplied,  to  an  old  balance,  was  a  question  for  a  Civil  Court, 
and  a  criminal  charge  could  not  be  decided  by  the  result  of  any  such  pro- 
ceeding. The  mere  non-supply  of  the  wood  raised  no  presumption  of  misap- 
propriation of  the  advances.  See  Roscoe's  Digest,  page  429.  The  Judge 
reversed  the  Joint-Magistrate's  decision,  and  acquitted  the  prisoner. 

The  prosecutor  applied  to  the  High  Court  for  a  revision  of  the  proceed- 
ings under  s.  404,  Criminal  Procedure  Code. 

The  judgment  of  the  Court  was  delivered  by  Glover^  J. — We  think  the 
view  taken  by  the  Judge  in  this  case  is  incorrect.  He  holds  that  in  this  case 
the  prisoner  has  merely  failed  to  account  satisfactorily  for  sums  received; 
and  that  thyj  failure  to  account  does  not  establish  a  charge  of  embezzlement; 
and  in  support  of  his  view  he  has  quoted  the  case  of  a  clerk  on  a  Mail  Coach 
Kstablishment  reported  in  Roscoe's  Digest,  who,  when  charged  with  embez- 
zlement for  not  entering  in  account  and  remitting  to  his  employers  money 
received  for  passengers  and  parcels,  was  held  not  to  te  guilty  of  embezzle- 
inent,  but  only  of  default  of  payment.  If  the  prisoner  regularly  admits  "  the 
receipt  of  the  money,  the  mere  fact  of  not  paying  it  over  is  not  a  felony  ;  it 
is  only  a  matter  of  account." 

*  [This  case  is  referred  to  in   Queen  v.  Ghatee  (4  N.  W.  P.  50).— Ed.] 
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Had  the  Judge  gone  a  little  farther  in  Boscoe,  he  would  have  found 
these  words  :  "  In  general,  the  act  of  embezzlement  cannot  be  said  to  take 
place  until  the  party  who  has  received  the  money  refuses  to  account  for  it» 
or  falsely  accounts  for  it" 

The  facts  in  the  present  case  are  patent  The  prisoner  admits  that  he 
received  money  from  the  complainant  to  procure  wood  for  the  use  of  the  fac- 
tory. He  has  not  supplied  wood,  and  he  has  attempted  falsely  to^  account 
J  for  the  expenditure  of  the  money  advanced  to  him,  and  the  parties  to  whom, 
he  says,  he  paid  money,  and  from  whom  he  purchased  wood,  deny  the  trans- 
action, and  it  is  not  said  that  their  evidence  is  not  worthy  of  credit  Un- 
der these  circumstances,  the  Joint-Magistrate  convicted  the  prisoner  of  cri- 
minal breach  of  trust  under  the  provisions  of  s.  408  of  the  Penal  Oode,  and 
sentenced  him  to  rigorous  imprisonment  for  15  months. 

The  prisoner  was  in  the  employment  of  Messrs.  Watson  as  a  gomasta, 
and  in  that  capacity  was  entrusted  with  suras  of  money  aggregating  rupees 
600,  between  i5th  April  and  30th  Juno  1867.  He  did  not  supply  the  wood, 
and,  when  called  upon  to  account  for  the  money,  falsely  stated  that  he  had 
purchased  wood  from  various  parties,  though  it  is  proved  that  he  had  not 
purchased  a  stick  from  any  of  them.  We  think  the  finding  of  the  Judge 
on  the  point  of  law  is  incorrect,  and  that  the  prisoner  is  guilty  of  a  criminal 
breach  of  trust.  We,  theiefore,  reverse  the  order  of  the  Judge,  and  restore 
that  passed  by  the  Joint-Magistrate  upon  the  prisoner. — Fnr  Loch  and  Olover 
J  J.,  Watson  V.  Golab  Khan,  Criminal  Re  visional  Jurisdiction.  22nd  August 
1868. 


1868. 
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Bail— 8.  212  op  Criminal  Prockddrb  Codr  (Act  XXV.  op  1861). — 
The  accused  in  a  case  of  dacoity  and  assault  were  discharged  by  the  Joint- 
Magistrate  of  Gya  for  want  of  evidence.  At  the  same  time  he  ordered 
them  to  give  security  to  the  amount* of  Rs.  230  to  appear  before  him  any 
time  within  the  next  six  months,  when  their  presence  might  be  required. 
The  Judge  referred  the  question  of  the  legality  of  the  order  to  the  High 
-  ^  ^  ,  Court  The  judgment  of  the  High  Court  was  delivered  by  Olover,  J. — I 
*■  •  •  'J  think  that  the  Joint-Magistrate  was  not  justified  in  demanding  bail  in  this 
case.  The  accused,  after  a  lengthened  enquiry,  were  discharged  by  the  Joint- 
Magistrate,  he  being  of  opinion,  and  after  hearing  the  witnesses  for  the  de- 
fence, that  the  assault  was  not  proved  ;  and  that  in  any  case  there  had  been 
no  dacoity,  as  alleged.  S.  212  of  the  Criminal  Procedure  Code  authorizes 
Magistrates  in  certain  cases  to  demand  bail  from  accused  persons,  but  this 
refers  solely  to  cases  where  further  enquiry  is  pending,  and  the  accused  have 
noc  been  discharged.  In  the  present  case,  after  hearing  all  the  evidence,  the 
Joint-Magistrate  arrived  at  the  conclusion  that  there  was  no  sufficient  proof 
against  the  accused  ;  no  future  enquiry  is  pending  ;  but  they  have  been  called 
upon  to  give  security  for  their  attendance,  when  required,  in  case,  as  the 
Joint-Magistrate  puts  it,  any  other  evidenco  should  turn  up.  From  the  na- 
ture of  the  case,  as  detailed  in  the  Joint- Magistrate's  decision,  it  is  absolute- 
ly impossible  that  any  further  evidence  should  "  turn  up,"  and  the  accused 
ought  not  to  have  been  unnecessarily  harassed.  I  would  quash  the  order 
calling  upon  these  men  for  security. — Per  Loch  and  Glover,  JJ.,  Ramlal 
Tewari  v.  Supharam,  Rofereuce  from  the  Sessions  Judge  of  Gya.  9th  Sep- 
tember, 1868. 

Act  XXXV.  op  1861,  s,  62 — Nuisance — Obstruction.— This  was  a 
Olliciating  Sessions  Judge  of  Nuddea.     The   facts  of  the 
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The  Assistant  Magistrate  of  Kooshtea  received  petitions  from  certain  1868. 

Inhabitants  of  the  district,  who  complained  that  the  defendant,  Golam  Dar-  ~ 

besh,  had  made  a  tank  in  the  bed  of  a  hhal^  by  throwing  two  bunds  across  H^^'b.^ 

it ;    and  thus  obstructed  the  passage  of  w^ter  in  the  rainy  season,  causing  Shbiilh 

thereby  injury  to  the  drainage  of  the  country.     The  Assistant  Magistrate  Qolam 

held  an  enquiry,  and  found  that  the  tank  had  existed  in  that  state  for  about  Babbebh, 

Bix  yean,  but  stated  that  "  five  years  of  a  manifest  act  of  trespass  on  a  IB.  L.  B. 

navigable  channel  could  give  the  defendant  no  possible  right  to  continue  the  S.  N.  27. 

trespass."  He,  accordingly,  directed  the  defendant,  under  a  62  of  Act  XXV.  [10W.E.36] 
of  1861,  to  destroy  the  bunds. 

The  Sessions  Judge  of  Nuddea  considered  this  order  of  the  Assistant 
Magistrate  illegal,  for  the  following  reasons  : 

"  1^^. — As  the  bunds  have  been  in  existence  for  six  years,  the  case  ought 
to  have  more  properly  fallen  under  Ohap.  XX.  of  Act  XXV.  of  1861. 

"  2nd — It  appears  to  this  Court  that  the  order  of  the  Assistant  Magis- 
trate in  this  case  has  been  somewhat  summary.  The  special  grounds  of 
public  inconvenience  and  danger  to  public  health  do  not,  by  the  Assistant 
Magistrate's  own  showing,  appear  to  have  been  so  imminent  as  to  justify  his 
passing  so  peremptory  an  order.  If  the  bunds  (which  appear  to  have  been 
in  existence  for  six  years,  by  the  Assistant  Magistrate's  own  showing)  had  to 
be  removed  as  being  a  local  nuisance,  the  proprietor  ought,  at  least,  to  have 
had  the  benefit  of  the  provisions  of  Ohap.  XX.  of  Act  XXV.  of  1861." 

The  opinion  of  the  High  Court  was  delivered  by 

Jackson,  J. — This  is  a  reference  made  by  the  Sessions  Judge  of  Nud- 
dea, asking  the  Court  to  set  aside  an  order  of  the  Assistant  Magistrate 
of  Kooshtea,  dated  the  30th  June  1868,  passed  under  s.  62,  Act  XXV.  of 
1861,  by  which  he  has  ordered  the  owner  of  a  certain  tank  in  the  dry  bed 
of  a  river  to  destroy  the  banks  of  that  tank,  on  the  ground  that  they  are  an 
obstruction  to  the  public  in  their  lawful  enjoyment  of  the  river  in  the  rainy 
season  ;  and  that,  by  stopping  the  water,  the  bunds  interfere  with  the  drain- 
age of  the  country,  and  affect  the  health  of  the  villagers  in  the  surrounding 
places,  and  tend  to  injure  the  crops  and  lessen  the  value  of  land.  This  order 
has  been  passed  specially  under  a  62  of  the  Procedure  Code.  We  are  of 
opinion  that  the  section  does  not  authorize  any  such  order.  The  section 
allows  the  Magistrate  to  direct  a  person  to  abstain  from  a  certain  act,  or  to 
take  certain  order  with  certain  property  in  his  possession  or  under  his 
management,  under  certain  circumstances.  But,  in  this  case,  the  Assistant 
Magistrate  has  ordered  the  owner  of  the  tank,  in  effect,  to  destroy  his  tank. 
At  the  same  time,  in  his  decision,  after  hearing  the  evidence  in  the  case,  he 
finds  that  this  tank,  in  its  present  state,  has  been  in  existence  for  more  than 
six  year&  We  are  of  opinion,  under  such  circumstances,  that  s.  62  of  the 
Criminal  Procedure  Act  does  not  authorize  a  Magistrate  to  pass  the  summary 
orders  which  the  Assistant  Magistrate  of  Kooshtea  has  passed;  and  we 
therefore  reverse  those  orders,  and  direct  that  the  injunction  issued  by  him 
be  withdrawn. — Per  E.  Jackson  and  Hobhouae,  JJ.,  Queen  v.  Sheikh  Golam 
Darbesh,  Reference  from  the  Sessions  Judge  of  Nuddea.^  10th  September 
1868. 

*  [This  case  is  referred  to  in  Gopi  Mohun  Moulih  v.  Taramoni  Chowdhrani  (4  C.  L. 
E.  809;  I.  L.  B.,  5  Cal.  7)  ;  and  followed  in  Queen  v.  Ram  Chandra  Mookei^ee  (5  B.  L. 
E.  181 ;  18  W.  B.  72).— En.l 
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•[  49  ] 
^he  ^igh  Court  of  Jubicature, 

AT  FORT  WILLIAM  IN  BENGAL. 


1868. 


FULL  BENCH  RULINGS. 

Brfort  Sir  Barnes  Peacock,  Kt,  Chief  Justice,  Mr.   Justice  Bayley,  Mr.  Justice 
L,  S.  Jackson,  Mr.  Justice  Macpherson,  and  Mr.  Justice  Olover. 

THE  QUEEN  v.  BHAGAI  DAFADAR.^ 

Resistance  of  Civil  Process— Penal  Code  fAct  XLV.  of  1860),  s.  186 ^Jurisdiction  of  —^^^'  ^ 
Criminal  Courts^ Criminal  Proeedure  Code  (Act  XXV  of  1861)  2  B.  L.  R. 

^'  F.  B.  21. 

The  reetstanoe  of  process  of  a  CiTil  Court  is  punishable,  under  the  Code  of  Criminal  [10  W  E  43  ] 
Procedure,  by  a  Court  of  Criminal  Jurisdiction. 

Bhaoai  Dafadab  and  Fatik  Gazi  were  sent  for  trial  to  the  OflSoiatini? 
Joint-Magistrate  of  Jessore,  by  the  Judge  of  the  Small  Cause  Court  of  that 
district,  on  a  charge  of  having  resisted  the  process  of  his  Court.  The  Joint- 
Magistrate  declined  to  try  the  case,  being  of  opinion,  on  the  authority  of 
Chandra  Kant  Chuckerb'tUty,^  that  the  Small  Cause  Court  alone  had  power 
to  deal  with  it.  The  Judge  of  that  Court,  therefore,  asked  the  opinion  of 
the  High  Court  on  the  question  whether  a  Small  Cause  Court  is  empowered 
to  punish  resistance  of  its  process  without  reference  to  the  Magistrate.  He 
said  :  In  the  case  of  Chandra  Kant  Chuckei^hutty,^  it  was  held  by  Loch  and 
Glover,  JJ.,  that  a  Civil  Court  cannot  make  over  a  case  of  simple  resistance 
of  its  process  to  a  Magistrate  for  trial,  s.  25  of  Reg.  IV.  of  1793  being  still 
in  force  ;  but  this  decision  is,  I  find,  opposed  to  Circular  Order  No.  121 
dated  the  13th  January  1863,  which  says  that  any  offence  that  may  be  con- 
strued to  be  an  offence  provided  for  by  the  Penal  Code  must,  under  s.  2  of 
that  Code,  be  punishable  under  its  provision.  Assuming  that  the  decision 
in  question  will  apply,  a  further  question  arises,  whether  the  provisions  of 
the  Regulation  referred  to  in  that  decision  have  been  made  applicable  to 
Small  Cause  Courts  in  the  Mofussil  or  not  f  They  certainly  have  not  been 
made  applicable  by  Act  XI.  of  1865  or  any  other  Act ;  and  it,  therefore, 
appears  to  me  that  I  have  no  power  to  punish  resistance  of  a  process  of  my 
Court  without  reference  to  the  Magistrate." 

The  case  was  submitted  for  the  opinion  of  a  Full  Bench,  under  the  fol- 
lowing order  by  Peacock,  C.  J.,  and  Baylbt,  J.  :  "  The  decision  of  the  Offi- 
ciating  Joint-Magistrate  may  be  referred  to  a  Full  Bench." 

The  opinion  of  the  Full  Bench  was  as  follows  : 

PsACOCKf  GJ. — ^The  question  is,  whether  the  resistance  of  process  of  a 
Civil  Court  is  punishable  under  the  Code  of  Criminal  Procedure  by  the  Courts 
<rf  Criminal  Jurisdiction.  It  is  unnecessary  to  determine  whether  the  offence 
is  punishable  by  a  Civil  Court,  if  it  chose  to  take  cognizance  of  it. 


*  Beference  by  the  Ju^ge  of  the  Small  Cause  Court  of  Jeesore. 

[This  case  overrules  Chunder  Kant  Chuckerbuttv  (9  W.  E.  63)  ;  and  is  referred  to  in 
^  two  followiDg  cases  :  (fyeen  v.  Nyan  Sin^h  (2  N.  W,  P.  117) ;  -fi^.  v.  JoMn  Cannon 
(6  Bom.  H.  C.  B.  16). — Ed.] 

'  S^  W.  K.,  Cc,  63. 
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1886.  6 J  «.  IS 6  of  the  Penal  Code,  it  is  an  offence  to  obstruct  any  public  ser- 

Ou™r  ^*^^^  ^  *^6  discharge  of  his  public  functions,  and  by  s.  21,  e\ery  officer  of  a 

^  ^  Court  of  Justice,  whose  duty  it  is  to  execute  any  judicial  process,  is  a  public 

Bhaoai  ©ffioer.     The  offence,  Uierefore,  is  punishable  und^r  tlie  Penal  Code.    Offences 

Dafadab,  punishaUe  under  s.  186  of  the  Penal  Code  are,  by  the  Code  of  Criminal  Pro- 

2  B.  L  B.  oedure,  made  punishable  by  the  Courts  mentioAed  in  column  7  of  the  schedule 

F.  B.  2L  to  that  Act 

^  '^  £aylbt,  Macpitbbson,  and  Oloveb,  JJ.,  concurred. 

Jackson,  J. — I  only  wish  to  add  that  it  appears  to  rae  that  there  has 
^een  a  misapprehension  in  regard  to  the  applicability  of  the  provisions  of 
lis.  22  to  25  of  Reg.  TV.  of  1793  to  the.  subordinaije  Civil  Courts.  These 
provisions,  as  originally  enacted,  applied  only  to  the  Courts  of  the  Zilla  Judges. 
It  was  held  in  Illah  Buksk  Chmcdry^  petitioijer,^  that  by  the  provisions  of  Act 
VI.  of  1 843,  the  power  of  punishing  resistance  of  process,  being  part  of,  as  being 
inchid('d  aniong  the  rules  for,  the  trial  and  decision  of  all  original  suits,  had 
•been  extended  to  the  Courts  of  the  Principal  Sudder  Ameens ;  and  the  Sud- 
«der  Court  would,  doubtless,  have  held  that,  by  the  parity  of  reasoning,  the 
ipower  had  been  subsequently  conferred  by  Act  XX VL  of  1852  on  the  Sudder 
Ameens  and  Moonsiffs.  Whether  that  view  was  correct  or  no,  those  Acts 
ihave  been  since  wholly  repealed  by  Act  X.  of  1861  ;  consequently,  the  pro- 
visions of  s.  24,  Reg.  IV.  of  1793,  if  they  are  still  in  force,  now  stand 
^as  they  originally  did,  applicable  only  to  the  Courts  of  the  Znia  Judges. 
It.,  therefore,  seems  to  me  that  there  is  no  ground  for  holding  that  reststa&oe 
of  process  of  the  subordinate  Civil  Courts  can  be  dealt  with  by  those  Courts 
(under  the  Regulation  of  1793.  It  also  appears  to  me  more  than  doubtful 
whether  tlie  provisions  of  the  section  are  not  superseded  by  s.  2  of  the  Indiaa 
Pen^l  Code,  in  so  far  as  any  oase  of  resistance  of  process  falls  within  the 
^provisions  of  the  Code. 


Before  Sir  Barnes  Peacock^  KU,  Chief  Justicey  M^  Ju9^e  Baylepy  Mr.  JtnHee  L.  8. 
Jackson^  Mr,  Justice  Macphsrson,  and  Mr^  Justice  Glover* 

J^\  THE  QUEEN  v.  SRIKANT  CHARAL.« 


2  B.  L.  B.  Criminal  Procedure  Code  (Act  XZV.  of  18$1J^  m,  S€2  and  $$S—JPleadit^ 

F.  B.  28.  QuiUy — Aseeesore, 

[low.  B.48.]         AjBonvictioa  of  a  pnseQer. on  a  plaa  of  guilty  before  a  Court  of  Session  is  valid,  sl- 
ihough  there  were  no  assessors. 

Oi^  Srikant  Chloral  pleaded  guilty  to  the  charge  of  voluntarily  giving 
false,  evidence  in  a  stagp  of  judicial  proceeding.  He  was  sentenced  by  the, 
Sessions  Judge  of  Dinagepore,  who  did  not  employ  any  assessors  for  the  trial 
of  the  case. 

The  case  came  up  before  L.  S.  Jackson,  J.,  on  review  of  Jail  Delivery 
Statement ;  and  he  referred  it  to  a  Full  Bench,  with  the  followfng  remarks  : 

"  A  letter  »  of  the  Registrar  of  this  Court,  dated  28th  February  1866, 
I  lira.  2,  states  that,  where  the  prisoner  pleads  guilty,  the  opinion  of  the  as- 
sessors is  unnecessary.     This  letter,  or  the  extract   containing  this  opinion. 


>  S.  D.  E.  (1852),  71.  ^  ^. 

•  Eeferred  on  review  of  Jail  Delivery  Statement  by  the  Judge  of  Pmagepore. 

'  ^o.  157,  to  the  officiating  Sessions  Judge  of  Cuttack. 


Digitized  by 


Google 


iJSNGAL  LA  W  SSPOHTS.    (F,  B.)  VdL,  /A  51 

liaving  Been  pritite<)  m  the  Weekly  Reporter,  is  doubtless  accepted  as  an-        1868. 

tbority,  and  the  Judge  in  this  case  improves  upon  the  ruling  by  not  employ-  — T 

Ing  asseMors  at  all.     I  think  the  opinion  expressed  in  the  letter  is  incorrect,        Q^^^n 
lind  the  cdurse  taken  by  the  Judge  in  this  case  unwarranted  by  law.     It  ap-      Srisjlnt 
pears  to   me  that,  by  the  terms  of  s.  324  of  the  Orin>inal   Procedure  Code,      Chabal, 
"where  trials  are  not  by  jury,  the  Court  of  Session  is   not  duly  constituted     2  B.  L.  R. 
Without  tissessors  who  are  members  of  it ;  that  with  a  view  to   the  "com-      P.  B.  28. 
fenenoement  of  the  trial,"  as  provided  in  a  362,  the  accused  must  be  brought  tiaW.B.48.} 
before  a  Oourt  so  constituted ;  and  if  he  plead  guilty,  the  assessors,  as  mem- 
bers of  the  Oourt,  ought  to  give  their  opinion  whether  or  not  he  should  be 
convicted  on  his  plea,   this  being  a  matter  in  the  discretion  of  the  Oourt, 
though  of  course  the  decision  on  this,  as  on  other  points,  is  vested  exclusively 
in  the  Judga     It  may  be  objected,  with  reference  to  the  part  of  the  language 
of  ss.  362  and  363,  that  in  such  cases  there  is  no   trial,  inasmuch  as  the  ac- 
cused has  pleaded  guilty  instead  of  "  claiming  to  be  tried,''  and  that  assessors 
are  only  needed  with  a  view  to  "  trial  "  (324).     But  I  think  it  dear  that  the 
word  "  trial  ^  is  used  in  many  sections  of  the  Code  to  indicate  a  judicial  pro- 
ceeding, in  which  an  accused  person  has  been  convicted  or  acquitted,  and  not 
particularly  a  proceeding  in  which  the  issue  has  l>een  tried  by  the  Court  or 
jury,  €,  g.  ss.  381  and  408  (for  I  presume  that  a  man  who  has  been  convicted 
on  his  own  plea  of  guilty  may  yet  appeal,  as  for  instance,  against  the  legality 
6f  the  sentence).     But  it  there  has  been  no  trial,  in  cases  where  the  accused 
pleads  guilty,  then  the  Code  has  provided  neither  procedure  for  passing  sen- 
tence, nor  right  of  appeal  in  such  cases. 

I  think  the  mattef  should  be  laid  before  a  Full  Bench,  with  a  view  to 
det^rftiine  the  lat7  6h  this  point,  and  io  get  rid  of  the  letter  above  quoted," 

The  opinion  of  the  Full  Bench  was  delivered  by — 

Peacock,  C.J. — We  are  of  opinion  that  in  the  case  of  a  prisoner's  plead- 
ing guilty  before  a  Oourt  of  Session,  the  conviction  upon  that  pled  is  validy 
although  there  are  no  assessors.  See  ss.  362  and  363  of  the  Code  of  Criminal 
Procedure.  If  the  accused  refuse  to  plead,  or  claim  to  be  tried,  the  Court 
must  proceed  to  try  the  case  ;  and  in  that  case,  where  the  trial  is  not  by  jury> 
it  must,  according  to  s.  324,  be  conducted  with  the  aid  of  two  or  more  assea- 
sors  as  members  of  the  Court. 


JBe/ortf  Sir  Barnes  Peacock,  Ki.,  Chief  Justice,  Mr,  Juetice  Bayley,  Mr,  Justice 
L»  S.  Ja>ckson,  Mr,  JiMtice  Maopherson,  and  Mr,  Justice  Qlover, 

THfi  QUEEN  V.  KAZlM  THAKOOR.!  185^. 

Letters  Patent,  1866,  #.  S^^Crimimal  Procedure  Code  ^Act  XXV,  of  186U,  s,  iSO--  ^*'  ^' 


Criminal  Appeals,  2  B  L  B 

When  a  oriminal  appeal  is  heard  by  two  Judges,  sitting  as  a  Divisioii  Court,  and      F.  B.  25. 
they  diffcn*  in  opinion,  the  opinion  of  the  senior  Judge  must  prevail  Under  ».  86  of  the  [10  W.R^4Sg 
Letters  Patentiof  the  High  Court,  notwithstanding  s.  420  c^  the  Criminal  Procedure 
Code. 

One  Phili  was  charged  with  having  married  one  Bishay,  during  the  life- 
time of  her  husband  Dhunulai.  Kazim  Thakoor  and  Magu  Thakoor,  the 
brother  an(i|  the  uncle  of  Phili,  were  charged  with  having  abetted  the  said 
marriage  of  Phili. 

The  prisoners  pleaded  not  guilty,  and  itlleged  that  Dhunulai,  the  former 
buflband  of  Phili,  had  divorced  the  girl. 
■  11 »  ■  —  ' 

^  Criminal  Appeal  from  Daooa. 
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1868.  The  Sessions  Judge,  concurring  with  the  assessors,  found  all  the  prisoner^ 

— T     i~  guilty  of  having  committed  an  offence  punishable  under  s.  494  of  the  PenaJ 

^^^  Code.     But  he  discharged  the  prisoner,  Phili,  considering  her  youth  and  the 

Kazih  influence  which  her  brother  and  uncle  might  have  exercised  over  her ;  and 

Thaeoob,  sentenced  Kazim  and  Magu  to  one  year's  rigorous  imprisonment 

2^-^^^  Kazim  and  Magu  Thakoor  appealed  ;  and  the  appeal  came  on  for  hearing 

^*  ^-  ^^'  before  R  Jackson  and  Glover,  JJ.,  who  were  divided  in  opinion.  Jabkson,  J., 
[10  W.  E.  46]  considered  that  the  prisoners  ought  to  be  acquitted,  on  the  ground  that  it 
was  not  on  them  to  prove  their  innocence,  but  the  prosecutor  ought  to  have 
proved  their  guilt.  Glover,  J.,  considered  that  the  case  ought  to  be  remanded 
for  a  new  trial.  The  question  then  arose  whether,  having  regard  to  s.  420 
of  the  Criminal  Procedure  Code»^  the  opinion  of  the  senior  Judge  ought  to 
prevail  under  &  36  of  the  Letters  Patent.' 

The  opinion  of  the  Full  Bench  was  delivered  by 

Peacock,  O.J. — The  question  is,  "  When  two  Judges,  sitting  as  a  Division 
Bench  of  the  High  Oourt,  in  appeal,  in  a  criminal  case,  are  divided  in  opinion, 
is  it  necessary,  with  advertence  to  &  420  of  the  Oode  of  Criminal  Procedure, 
that  reference  should  be  made  to  a  third  Judge ;  or  is  it  sufficient,  with 
advertence  to  s.  36  of  the  Letters  Patent,  that  an  order  should  issue  accord- 
ing to  the  opinion  of  the  senior  Judge  1  ^ 

We  are  of  opinion  that,  notwithstanding  s.  420  of  the  Code  of  Criminal 
Procedure,  the  opinion  of  the  senior  Judge  must  prevail  according  to  s.  36  of 
the  Letters  Patent ;  and  that  it  is  sufficient  if  the  sentence  or  order  in  ac- 
cordance with  that  opinion  be  signed  by  the  senior  Judge.  In  such  case  it 
ought  to  appear,  on  the  face  of  the  order,  why  it  is  signed  only  by  one 
Judge. 

S.  420  of  the  Code  of  Criminal  Procedure  speaks  merely  of  the  Sndder 
Oourt  and  of  Judges  of  such  Sudder  Court.  The  Act  itself  was  passed  on 
the  5th  of  September  1861.  The  High  Court  was  established  under  the  24 
and  25  Vic,  c  104,  which  received  the  royal  assent  on  the  6th  of  August 
1861.  The  Letters  Patent,  under  which  the  High  Court  now  sits,  was  passed 
on  the  28th  of  December  1865. 

S.  1 1  of  the  24  and  25  Yic.  enacted  that  all  Acts  of  the  Legislature  of 
India,  which  at  the  time  of  the  establishment  of  the  High  Court  were  appli- 
cable to  the  Supreme  Court  at  Fort  William  in  Bengal,  or  to  the  Judges  of 
that  Court,  shall  be  taken  to  be  applicable  to  the  said  High  Court  and  to  the 
Judges  thereof,  respectively,  so  hir  as  they  might  be  consistent  with  the 
provisions  of  the  said  Act  and  the  Letters  Patent  to  be  issued  in  pursuance 
thereof  and  subject  to  the  legislative  powers,  in  relation  to  the  matters 
aforesaid,  of  the  Governor-General  of  India  in  Council  This  section,  however, 

1  Act  XXV.  of  1861,  #.  420.—"  The  sentence  or  order  of  the  Sadder  Court,  modify- 
ing,  amending,  or  reversing  the  sentence  or  order  of  a  lower  Court  on  appeal  or  revision^ 
thall  be  signed  by  at  least  two  Judges  of  such  Court."  «. 

'  Letters  Patent  of  1865,  #.  86.—**  And  we  do  hereby  declare  that  any  function  which 
is  hereby  directed  to  be  performed  by  the  said  High  Court  of  Judicature  at  Fort  William 
in  Bengal,  in  the  exercise  of  its  original  or  its  appellate  jurisdiction,  may  be  performed 
by  any  Judge,  or  by  any  Division  Bench  thereof  appointed  or  constituted  for  such  purpose, 
under  the  provisions  of  the  thirteenth  seotion  of  the  aforesaid  Act  of  the  twenty-fourth 
and  twenty-fifth  years  of  our  reign  ;  and  if  such  Division  Court  is  jcomposed  of  more  than 
two  Judges,  and  the  Judges  are  divided  in  opinion  as  to  the  decision  to  be  given  on  any 
Buoh  point,  shall  be  decided  according  to  the  opinion  of  the  majority  of  the  Judges,  if 
there  shall  be  a  majority,  but  if  the  Judges  should  be  equally  divided,  then  the  opimon  of 
the  senior  Judge  shall  prevaiL" 
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did  not  extend  to  the  High  Court ;  the  provisions  of  s.  420  of  the  Code  of        1868. 
Oriminal  Procedure  applied  only  to  the  Judges  of  the  Sudder  Court.  r ^ 

S.  13  of  the  said  Act  enacted  that,  subject  to  any  laws  or  regulations  v, 

which  might  be  made  by  the  Governor-General  in  Council,  the  High  Court  Kazim 

might,  by  its  own  rules,  provide  for  the  exercise,  by  one  or  more  Judges,  or  by  Thakoob, 

Division  Courts  constituted  by  two  or  more  Judges  of  the  High  Court,  of  the  ^  B.  L.  B, 

original  rfhd  appellate  jurisdiction   vested  in  such  Court,  in  such  manner  as  ^^' 
might  appear  to  the  Court  to  be  convenient  for  the  due  administration  of  [10^«S-46.] 
justice. 

By  8.  15  of  the  Rules  of  the  High  Court,  it  was  declared  that  all  powers 
and  functions  which  ware  vested  in  the  Court  by  the  Letters  Patent  constitut- 
ing the  Court,  and  which  were  not  otherwise  expressly  provided  for  by  the 
rules  of  the  Court,  might  be  exercised  by  a  single  Judge  or  by  a  Division 
Court  consisting  of  two  or  more  Judges ;  and  by  rule  26  it  was  provided  that 
a  Division  Bench  for  the  hearing  of  criminal  appeals  may  consist  of  two  or 
more  Judges. 

These  rules,  coupled  with  &  13,  provided  that  a  Division  Court  may  con- 
sist of  two  Judges,  and  a  Court  so  constituted  is  subject  to  the  provisions  of 
&  36  of  the  Letters  Patent. 
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CASES  DETERMINED  BY 

^he  ^igh  Court  of  ^nbicaiwct 

AT  FORT  WILLIAM  IN  BENGAL 

IN  ITS  APPELLATE  JURISDICTION. 


APPELLATE  CRIMINAL 

Brfore  Mr.  JugUce  Loeh^  Mr.  Justice  Phear,  and  Mr.  Justice  Olover. 

1868.  In  rk  HARAN  MANDAL.* 

Auff.  10. 

8s,  191  <f  192,  Penal  Code  (Act  XLV.  of  ISBOJ^False  Evidence— Verifloation^ AH 

A^Cr.'  ?'  ^^'  ^'f  ^^^^'  '•  ^^  (MofuMsil  Small  Cause  Courts  AotJ. 

[10  W.B.81.]  A  made  an  applksatbii  for  a  ii€w  trial  under  t.  81  <A  Aot  XI.  of  1865.  He  filed  » 
memoraDdum  of  his  grounds  verified  as  a  plaint,  and  therein  koomngiy  made  a  fatite  srtate* 
ment.  Held  (Olover,  J.,  dissenting)  that  he  had  not  thereby  oonunitted  ao  offenoe  under 
8. 191  or  192  of  the  Penal  Code. 

A  suit  was  instituted  against  the  accused,  Haran  Mandal  and  Mahesb 
Mandal,  in  the  Small  Cause  Court  at  Naraii.  They  went  to  Narail,  and  exe- 
cuted a  vakalutnaua,  instructing  a  vakil  to  defend  the  case,  which  was  ultt^ 
mately,  however,  decreed  against  them. 

Some  four  or  five  months  after,  they  again  went  to  Naraii,  and  gave  ai 
Takalutnama  to  another  vakil,  instructing  him  to  apply  for  a  new  trial  under 
B.  21  of  Act  XL  of  1865.  The  vakil,  under  their  instructions,  wrote  a  me- 
morandum of  the  grounds  for  the  application,  and  a  verification-clausp  at  tho 
foot,  which  the  prisoners  signed.  This  memorandum  set  forth  that  they  knew 
nothing  whatever  of  the  suit  until  execution  was  taken  out  against  theni. 
The  memorandum  was  filed  before  the  Small  Cause  Court  Judge,  when  the 
fact  that  the  prisoners  had  had  the  case  defended  originally  came  to  light. 
They  were  then  criminally  charged  with  having  fabricated  false  evidence  for 
the  purpose  of  its  being  used  in  a  stage  of  a  judicial  proceeding — s.  193,  Indian 
Penal  Code;  and  the  Judge,  looking  to  ss.  24  and  123  of  Act  VIII.  of  1859, 
concurring  with  the  assessors,  convicted  and  sentenced  them. 

The  learned  Judges,  having  differed  in  opinion,  delivered  the  following 
judgments : 

Gloybb,  J. — This  case  is  not  without  difficulty  ;  but  after  the  best  con- 
sideration I  have  been  able  to  give  to  it,  it  appears  to  me  that  the  conviction 
ought  to  be  allowed  to  stand. 

I  have  considerable  doubt,  in  the  first  place,  whether  the  j^rtsoner  does 
not  substantially  come  under  the  provisions  of  s.  191  of  the  Penal  Code, 
because  although  his  application  to  the  Small  Cause  Court,  for  a  re-hearing, 
under  s.  21,  Act  XI.  of  1865,  was  not  one  which  the  law  requires  to  be  ver^ 
fied,  and  the  prisoner  was  not,  therefore,  in  the  first  instance,  bo,ui\d  by  any- 

*  [This  case  is  referred  to  in  Queen-EmpreMs  v.  Bdpufi  Daydrdm  (I.  L.  R.,  10  Bom 
288)  and  Eep.  v.  Chilahdas  (11  Bom.  II.  C.  B.  9).— Ed.] 

>  Bevision  of  proceedings  by  the  S^ssion/i  Ju4ge  of  Jessore  on,  ^  charge  of  giving 
false  evidenoe. 
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express  provision  of  law  to  make  that  verification,  still  he  did  make  it,  and        1868. 

hj  80  doing  "  legally  bound  himself;"  and  a  false  statement,  made  under  saeh  — i " 

circumstances,  would,  it  appears  to  me,  be  "  false  evidence  "  under  that  section,       haaut 
and  would  bind  the  person  making  it.  Mandji]^ 

It  has  been  found,  as  a  fact,  by  the  Sessions  Judge  and  assessors  (and    ^^'q'  f^ 
the  prisoner  has  not  appealed),  that  the  memorandum  in  the  petition  for        w  n  iti  i 
re-hearingf  contained  a  false  statement,  and  that  the  prisoner  made  it,  knowing  [!<>  "•^^•J 
it  to  be  false,  and  intending  it  to  cause  the  Judge  of  the  Small  Cause  Oourt 
to  form  an  erroneous  opinion  upon  the  evidence. 

Mr.  Justice  Loch  thinks  that  the  memorandum  filed  by  Haran  Mandal 
could  not  have  been  used  as  evidence  in  the  case,  and  that  s.  192,  Penal  Oode, 
therefore,  would  not  apply. 

It  appears  to  me  that,  under  the  circumstances,  it  might  have  been  so  used. 
It  would  have  had  the  same  effect  as  a  deposition  on  oath,  and  would  have 
been  jjvifmdfoicie  evidence  of  the  truth  of  the  statements  therein  contained. 
Indeed,  if  the  Ooort  had  chosen  to  believe  it,  it  would  have  been  legally  suffi- 
cient evidence  by  itself  to  prove  the  non-service  of  summons  or  any  of  the 
<«  sufficient  causes  "  which  had  prevented  the  petitioner  from  appearing  before 
the  Small  Oause  Oourt  when  his  case  was  first  heard.  But,  even  it*  it  were 
not  **  evidence  "  properly  so  called,  it  is  quite  clear  that  Haran  Mandal  "  in- 
tended "  it  to  appear  in  evidence,  so  that  in  any  case  the  prisoner  has,  in  my 
judgment,  made  himself  liabla 

The  prisoner  has  not  appealed,  and  the  proceedings  are  before  ns,  as  a 
Oourt  of  revision  only.  For  the  reasons  above  given,  I  do  not  think  any 
interference  necessary. 

LooH,  J. — The  prisoner  has  clearly  made  a  false  statement  which  he  has 
verified,  though  not  required  to  do  so  by  law.  He  has,  as  described  in  s.  192 
of  the  Penal  Oode,  made  a  document  containing  a  false  statement,  and  the 
document  was  intended  to  appear  in  a  judicial  proceeding  that  it  might  cause 
the  Judge  of  the  Small  Oause  Oourt  to  entertain  an  erroneous  opinion  touching 
a  point  material  to  the  result  of  such  proceeding.  But  all  this  does  not  quite 
make  up  the  offence  defined  in  s.  192  of  the  Penal  Oode.  That  offence  re- 
quires that  the  document  containing  the  false  statement  should  be  made  with 
the  intention  that  it  may  appear  in  evidence  in  a  judicial  proceeding  A 
plaint  or  written  statement  filed  in  a  suit  cannot  properly  be  called  evidence, 
though  any  statements  contained  therein  may  be  used  as  evidence  against  the' 
party  making  them  ;  but  till  the  Oode  of  Procedure  required  the  plaint  and ' 
written  statement  to  be  verified,  the  person  filing  them  could  not  be  punished 
oriuiinaily  for  any  falsehoods  they  might  contain.  S.  24  of  Act  VIII.  of  1859 
declares  that,  if  a  plaint,  written  statement,  or  declaration  in  writing  required' 
by  that  Act  to  be  verified,  shall  contain  any  averment  which  the  party  making- 
the  verification  knows  or  believes  to  bo  false,  ifec,  such  person  shall  be  liable 
to  the  punishment  provided  for  the  offence  of  giving  or  fabricating  false  evi- 
dence. ^' 

It  appears  to  me  that  this  is  a  case  which  does  not  come  under  the  pro- 
visions of  s.  192  of  the  Penal  Oode,  and  that  the  prisoner  has  not  committed 
the  offence  speciBed  in  that  section,  unless  it  can  be  said  that  the  false  state- 
ment which  he  made  was  intended  to  be  used  in  evidence  in  the  ease.  It  was 
made  with  the  intention  of  getting  the  case  reheard,  but  not  to  be  used  in 
evidence  in  the  suit.  It  was  intended  to  mislead  the  person  who  had  to  form 
an  opinion  upon  the  evidence  in  that  suit ;  but  it  was  not  offered  as  evidence 
as  regards  the  questioxL  at  issue  in  that  suit 
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1868.  If  the  case  does  not  come  up  to  the  offence  defined  in  s.  192  of  the  Penal 

1 Oode,  has  an  offence  been  committed  under  s.  24,  Act  VI 1 1,   of  1859,  which 

g^j^      will  render  the  prisoner  liable  to  punishment,  as  if  he  had  committed  the 

Mandal,     offence  described  in  s.  192  of  the  Penal  Oode  f    The  prisoner  put  in  an  appli- 

2  B  L  B.    ^^^^'^'^  before  the  Judge  of  the  JSraall  Cause  Court,  praying  for  a  re-hearing  of 

A.  Cr.  1.      h's  cas^j  alleging  that  he  was  not  aware  that  a  suit  had  been  instituted,  or  a 

riOW.E,31.]  ^®cree  given  against  him,  though  he  had  given  a  vakalutnama  to  f,  pleader 

of  the  Court  to  defend  the  suit.     By  s,  47,  Act  XL  of  1865,  the  provisions 

of  the  Code  of  Civil  Procedure  were,  as  far  as  applicable,  extended  to  all 

suits  and  proceedings  in  the  Small  Cause  Courts ;  and  consequently  all  plaints 

and  written  statements  for  suits  tried  in  the  Small  Cause  Court  are  required 

to  be  verified,  and  if  any  plaint  or  written  statement  contain  an  averment 

which  the   party  making  the  verification  knows  or  believes  to  be  false,  such 

party  would,  under  the  provisions  of  s.  24,  Act  VIII.  of  1859,  be  liable  to 

the  punishment  prescribed  for  giving  or  fabricating  false  evidence. 

The  offence,  however,  is  only  committed  when  the  written  statement,  of 
whatever  kind  it  be,  is  required  by  the  Act  to  be  verified.  Now,  applications 
for  a  re-hearing  made  under  s.  119,  Act  VIII.  of  1859,  are  not  required  by 
the  Act  to  be  verified  ;  and  consequently  applications  of  a  similar  nature  pre- 
sented to  the  Judge  of  the  Small  Cause  Court  do  not  require  verification.  If, 
therefore,  a  party  has  made  a  verification,  when  it  is  not  required  by  law,  he 
cannot  be  said  to  have  committed  the  offence  defined  in  s.  24  of  the  Civil 
Procedure  Code.  That  the  prisoner  hsw  committed  gross  perjury,  I  have  no 
doubt  of ;  but  it  does  not  appear  that  he  can  be  legally  convicted  under  the 
provisions  of  the  Penal  Code,  and  must  be  released. 

Phbar,  J. — The  record  of  this  case  is  not  before  me,  and  I  take  the 
facts  solely  from  the  abstract  statement  of  the  Officiating  Judge.  From  this 
I  gather  that  the  alleged  false  document,  which  is  the  foundation  of  the 
charge  against  the  prisoners,  is  a  memorandum  of  the  grounds  upon  which 
they,  the  prisoners,  made  an  application  to  the  Small  Cause  Court  for  a  new 
trial  of  a  certain  suit.  At  the  foot  of  this  memorandum  was  a  so-called  veri- 
fication signed  by  the  prisoners.  In  the  absence  of  the  original  or  any  copy, 
I  suppose  this  was  merely  a  clause  declaring  that  the  statements  of  fact  in 
the  memorandum  were  true  to  the  best  of  the  signers'  knowledge  and  belief. 

A  declaration  of  this  kind,  unless  special  significance  or  importance  be 
attached  to  it  by  the  legislature,  merely  pledges  the  declarant's  word  to  the 
truth  of  the  statements  which  precede  it,  and  a  simple  signature,  without  the 
express  words  of  the  dex:laration,  would  have  the  same  effect.  Whoever 
signs  any  document  thereby  impliedly  says  and  means  to  convey  that  he  be- 
lieves the  statements  therein  made  to  be  true  :  no  other  meaning  can  be  given 
to  the  act  of  signing.  Therefore,  in  my  judgment,  except  in  cases  where  the 
legislature  hsis  otherwise  provided,  falsehood  in  respect  of  statements  made 
in  a  signed  document  is  of  the  same  character,  and  is  in  precisely  the  same 
predicament  as  regards  any  penal  consequences  to  the  signer,  whether  the 
document  contains  a  clause  of  verification  or  not.  If  the  sigper  would  not 
be  "  bound  by  express  provision  of  law  "  in  the  one  case  to  state  the  truth 
within  the  provisions  of  s.  191  of  the  Penal  Code,  neither  would  he  be  so  in 
the  other. 

But  it  is  conceded  that  a  memorandum  of  grounds  urged  in  support  of 
an  application  for  a  new  trial  in  the  Small  Cause  Court  is  not  a  document 
lying  under  any  special  legislative  sanction.  The  legislature  has  not  directed 
it  to  be  verified  in  any  manner,  or  declared  that  the  statements  of  fact  made 
in  it,  lihether  verified  or  not,  are  made  under  any  express  provision  of  law 
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%liat  the  trath  should  be  stated     It  is  also  clear  that  the  memorandam  is        1868. 
liot  a  deposition  made  upon  oath.     Nor  is  it  a  declaration  which  the  prisoners 
Were  bound  bv  law  to  make.     I  conclude,  then,  that  the  prisoners,  by  causing       j^liun 
the  meiBoranaum  containing  false  statements  signed  by  them  to  be  presented     Makdal 
in  Court,  did  not  make  a  false  statement  under  any  of  the  three  sets  of  cir-    2  B  L  B. 
cumstances  mentioned  in  s.  191  of  the  Penal  Code  j  and  consequently  are      A.  Cr.l/ 
not  liable  to  the  penal  consequences  which  rest  thereon.  [lOW.B.  81.1 

It  remains  only  to  consider  whether  the  prisoners,  in  signing  the  memo- 
randum, made  a  document  containing  a  false  statement,  intending  that  such 
false  statement  should  appear  in  evidence  in  a  judicial  proceeding,  and  that 
such  false  statement,  so  appearing  in  evidence,  should  cause  the  person  who, 
in  such  proceeding,  is  to  form  an  opinion  on  the  evidence,  to  entertain  an  erro- 
neous opinion  touching  any  point  material  to  the  result  of  such  proceeding, 
within  the  terms  of  s.  192  of  the  Penal  Code.  And  as  to  this,  I  think  it 
clear  that  the  act  of  the  prisoner  does  not  fall  within  these  words.  The 
memorandum  of  the  grounds  on  which  a  new  trial  was  sought  was  in  no  sense 
f^vidence,  and  the  Court  of  Small  Causes  would,  in  my  opinion,  have  erred,  if 
it  had  formed  any  judicial  opinion  upon  it,  excepting  an  opinion  as  to  the 
suiBciency  of  the  grounds,  assuming  them  to  be  true  in  fact,  as  affording 
reasons  for  granting  a  new  trial.  So  far  as  the  memorandum  contained  a 
statement  of  fact,  it  operated  not  as  evidence,  but  merely  as  a  statement  of 
that  which  the  applicant  was  prepared  to  prove  by  evidence.  I  must  assume 
that  the  prisoners  put  in  this  memorandum  for  its  normal  purpose ;  therefore 
it  seems  to  me  that  although  the  memorandum  contained  the  false  statements 
made  by  the  prisoners,  they  did  not,  by  so  putting  the  memorandum  before 
the  Court,  offend  against  s.  192. 

On  the  whole,  I  think  that  the  facts  disclosed  by  the  abstract  statement 
of  the  Officiating  Judge  do  not  justify  the  conviction  of  the  prisoners  which 
the  Court  has  made. 

Consequently,  I  would  send  for  the  record,  and  if,  on  production  there- 
of, it  appears  that  the  abstract  statement  of  the  Officiating  Judge  is  borne 
out,  I  would  quash  the  conviction  as  having  been  illegally  made  without  evi- 
dence, and  order  the  discharge  of  the  prisoners. 


B^ore  Mr.  Justice  Loch  and  Mr,  Justice  Glover, 

MAGHAN  MISRA  v,  CHAMMAN  TELI.1  18?8 

Sept,  14. 

SecurUy  to  keep  Peace— S,  282  of  the  Criminal  Procedure  Code  (Act  XXV.  of  186 IJ.     

2  B.  li.  B. 
Before  m&king  an  abrolute  order  directing  a  person  to  enter  into  a  bond  to  keep  the      A.  Or.  7. 
peace,  the  Magistrate  must  take  the  evidence  on  which  he  basee  the  order  in  the  presence  fio  W  E  46  1 
of  the  accused  or  his  agent. — Per  Lock,  J,     Glover^  J.,  dissenting.  ^         *    '      -' 

The  following  reference  was  made  by  the  Sessions  Judge  of  Gya  : 
**  Under\he  provisions  of  s.  434  of    the  Code  of  Criminal   Procedure, 
Magban  Misra  v.  Chamman     I  have  the  honor  to  submit  the  record  of  the  case 
'^^^^-  noted  in  the  margin,  and  to  recommend  that  the 


*  Rpeference  under  s.  434  of  the  Code  of  Criminal  Procedure. 

*  [This  case  is  referred  to  in  Dunne  v.  Sem  Chunder  Ckowdhry  (12  W.  B.  60 :  4  B 
L.  E.  P.  B.  46)  ;  (iueen  v.  Shunker  (2  N.  W.  P.  406)  ;  and  Queen  v.  NuMcer^ood^een  (2  n! 
W.  P.  461)  ;  and  upholds  Detoan  Elahee  Newot  Khan  and  Aftabonissa  v.  Suburunni^Jta 
(5  W.  B.  14)  ;  Amrithnath  Jha  v.  Ahmed  Uesa  (6  W.  B.  61)  ;  and  In  the  Case  9f  Nvr- 
eing  Narayan  (2  B.  L.  B.  A.  Cr.  74 ;  10  W.  B.  1).--Ed.] 
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1868.         order  of  the  Officiating  Joint-Magistrate  requiring  secarity  to  keep  the  peace 
— ~  from  Maghan  Misra  be  quashed  as  illegal  and  not  having  been  duly  mada 

MiFRA.  2.   "  In  the  case  of  Narsing  Nnrayan^  it  w«w  held  that  the  order  direct- 

«•  ing  the  defendant  to  enter  into  a  bond  to  keep  the  peace  could  not  be  made 

Tw!l^*     until  the  Magistrate  had  taken  fresh  evidence  properly  given  on  the  appear- 
^        ance  of  the  accused,  or  of  his  agent,  before  him  ;  and  before  he  h^d  adjudi- 
^^0^'  7       cated  judicially  on  such  evidence  that  it  was  necessary  for  the  preservation 
now  R  AjRi  °^  ^^®  peace  that  a  bond  should  be  taken.     In  the  oase  now  under considera- 
LiO     .  Ki.  4G.J  j..^j^^  j^  appears  from  the  record  that  a  petition  wtfs  presented  by  certain 
parties  complaining  of  threatened  violence  on  the  part  of   certain  persons 
therein  mentioned.     Thereupon  some  of  those  persons  were  summoned,  but 
the  defendant,  Maghan  Misra,  does  not  appear  to  have  been  then  called  upon  ; 
subsequently  the  evidence  of  some  witnesses  was  taken,  and  after  it  had  been 
recorded,  the  defendant,  Maghan  Misra,  was  directed  to  show  cause  why  secu- 
rity should  not  be  demanded  from  him.    This  order  was  passed  on  20th  June. 
•On  the  23rd  idem,  the  defendant  appeared,  and  gave  in  a  written  statement 
showing  cause  as  required.     Upon  this  statement  being  filed,  an  order  was 
passed,  directing  Maghan  Misra  to  give  two  sureties  in  100  rupees  each,  and 
^o  enter  into  his  own  recognizances  to  the  amount  of  200  rupees  to  keep  the 
peace  for  the  space  of  one  year. 

3.  "  The  proceedings  in  this  case  were  not  in  accordance  with  the  ruling 
^ihove  cited  ;  no  evidence  appears  to  have  been  taken  on  the  appearance  of 
the  accused,  that  which  is  with  the  record  was  taken  before  he  was  required 

^  This  was  a  reference,  undor  «.  484  of  the  Criminal  Procedure  Code,  from  the  Ses- 
-sions  Judge  of  Tirhoot.  It  came  before  Phear  and  MobhouM^  JJ.^  on  the  Sod  of  June 
1868,  and  the  following  opinion  was  delivered  by 

Phkar,  J.— This  ia  a  reference  made  to  this  Court  by  the  Sessions  Judge  of  Tirhoot 
«nder  s.  484  of  the  Criminal  Procedure  Code,  in  which  he  says  that  he  transmits  to  this 
Court  the  record  of  the  case  of  Government  against  Baboo  Narsing  Narayan,  with  the 
recommendation  that  the  final  ord^sr  upon  the  defendant  in  that  case  to  give  recognizance 
to  the  extent  of  5,000  rupees  should  be  quashed.  The  Judge  thus  states  the  case :  "  Upon 
41  memorial  of  the  Assistant  Magistrate  of  Taj  poor,  dated  the  18th  of  October  1867,  stat- 
ing that  though  the  charge  of  illegal  assembly  brought  against  Baboo  Marsing  Karayan 
possibly  had  broken  down,  and  he  bad  had  to  acquit  the  defendant,  he  was  of  opinion 
that  Baboo  Narsing  Narayan  ought  to  be  bound  down  to  keep  Uie  peace.  Accordingly,  a 
summons  was  issued  on  the  Baboo  under  s.  282  of  the  Criminal  Procedure  Code,  and  he 
was  eventually  bound  down  to  keep  the  peace."  The  Judge  further  says :  *'  1  find  that 
the  summons  served  upon  Baboo  Nursing,  under  s.  282  of  the  Criminal  Procedure  Code, 
sets  forth  as  the  credible  information  received  by  the  Magistrate,  ^.,  ^.,  the  record  of  a 
•case  of  complaint  of  one  Mul  Chand  Pande  in  the  Court  of  the  Assistant  Magistrate  of 
Tajpore  against  Baboo  Narsing  Narayan,  and  also  the  Assistant  Magistrate's  opinion  tiiat 
the  Babou  should  be  bound  down.  But  upon  this,  1  observe  that  Mul  Chand's  case  has 
been  dismissed  as  not  proved.  Therefore,  this  would  be  no  ground  for  calling  upon  the 
Baboo  to  enter  into  a  recognizance  either  under  s.  280  or  282,  and  obviously  the  Assistant 
Magistrate's  opinion  cannot  be  called  credible  information.  I  consider,  therefore,  that  the 
Baboo  ought  to  be  released  from  his  recognizance." 

We  think  that  the  Judge  is  in  error  ic  thinking  that  the  record  in  the  case  of  Mul 
Chand  Paude  v.  Baboo  Narsing  Narayan  does  not  afford  credible  inforn^ation,  within  the 
meaning  of  the  Legislature,  quite  sufficient  to  justify  the  Magistrate  in  issuing  a  sum- 
mons under  s.  288.  That  record  contains  the  depositions  on  oath  of  several  witnesses  in 
the  case,  who  appear  to  state,  as  facts,  matters  which  would  certainly,  if  credible,  lead  to  a 
conclusion  that  a  breach  of  the  peace  might  be  likely,  and  we  think  that  informatioi^  so 
conveyed  to  the  Magistrate  is  credible  information.  Consequently,  we  are  of  opinion  that 
the  recognizances  are  not  void  for  the  reasons  which  the  Judge  suggests  in  his  reference. 
However,  it  has  been  brought  to  our  notice  by  the  Advocate  who  has  argued  the  case  be- 
fore us  on  behalf  of  the  accused,  that  after  the  issuing  of  the  summons,  and  on  the  ap- 
pean^ce  of  Narsing  Narajan  in  answer  to  the  summons,  there  was  no  further  evidence 
taken  bearing  upon  the  subject  of  the  summons.  Now,  although  s.  282  of  the  Criminal 
Procedure  Act  authorizes  the  Magistrate  to  issue  a  summons,  that  is,  to  ooU  the  party 
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to  appear  ;  and  therefore,  under  the  ruling  referred  to,  cannot  be  considered         1868. 

to  have  been  properly  given.     For  these  reasons,  I  consider  the  Joiiit-Magia-  ~ri 

t rate's  order  is  illegal,  and  recommend  that  it  be  quashed."  MmI^ 

Glovbr,  J. — I  can  find  nothing  in  the  Criminal  Procedure  Code  which  ^* 

itiakes  it  necessary  to  take  evidence  as  to  the  likelihood  of  a  breach  of  the  C^mman 
peace,  after  the  accused  has  been  summoned  attd  is  present  either  in  person  2B  LB. 
or  by  agitnt.  S.  282  gives  a  Magistrate  power,  on  receiving  **  credible  infor-  A.  Cr.  7. 
Illation,"  that  such  and  such  a  person  is  likely,  to  commit  a  breach  of  the  rjo  W^E.  46.1 
peace,  to  call  upon  that  person  to  show  cause  why  he  should  not  be  required 
to  enter  into  a  bond  to  keep  the  place.  An  order  of  this  description  cannot 
l>e  issued  until  the  Hagistrate  has  satisfied  himself  in  the  way  laid  down  in 
the  Procexiure  Code  of  the  necessity  for  issuing  it,  but  being  issued,  and  the 
accused  appearing  to  show  cause  against  it,  there  would  be  no  necessity,  it 
seems  to  me,  for  recording,  de  novo^  the  evidence  of  any  witnesses,  merely  be- 
cause their  depositions  had  not  been  taken  in  the  presence  of  the  accused. 
The  law  supposes  that  the  Magistrate  has  acted  prudently,  and  with  due  con- 
sideration, and  has  received  information  upon  which  he  believes  that  it  i» 
necessary  to  prevent  a  brejich  of  the  peace  by  calling  for  a  security-bond. 
The  words  of  s.  282  appear  to  me  to  suppose  that  a  good  priinA  facie  case  lias 
already  been  estal>lislied  against  the  party  accused,  which  case  he  is  called 
»pon  to  rebut,  if  he  would  escape  the  necessity  of  having  to  give  security,, 
and  1  cannot  find  either  in  s.  282,  287,  or  288  anything  which  makes  it  in- 
cumbent on  a  Magistrate  to  adjudicate  judicially  as  to  the  necessity  for 
taking  security  in  evidence  given  before  him,  on  the  appearance  of  the  person 
summoned.     It  appears  to  me  that  if  a  Magistrate  is  once  satis^ed,  on  what 

before  him  u|k>d  the  foundation  of  any  information  that  can  bo  called  credible  iuformatlon^ 
still  he  cannot  make  the  order  that  the  defendant  should  enter  into  a  bond  to  keep  thapeacOy. 
until  he  has  adjudicated  judicially  that  he  is  satisfied  that  it  is  necessary  for  the  preservatioa 
of  the  peace  to  take  such  a  lx)nd  from  the  defendant.  This  is  provided  by  s.  288,  and  taking- 
that  section  in  connection  with  the  one  immediately  preceding  287,  it  is  perfectly  clear  that- 
tliis  adjudication  must  be  come  to,  upon  evidence  properly  ^fiven  on  the  appearance  before- 
the  Magistrate  of  the  person  who  has  been  summoned,  or  of  liis  agent  in  the  case,  where 
he  is  permitted  to  appear  by  agent.  Two  or  three  decisions  upon  the  analo^^ous  enact* 
roent,  s.  818,  namely,  Detoan  Elahi  Newaz  v.  Saparannuta  ^  and  Amrit  Nath  Jha  v. 
Ahmed  Reza^  and  others,  have  laid  down  that  an  adjudication  by  a  Magistrate  of  his  beings 
satisfied  that  a  breach  of  the  peace  is  likely  to  occur  must  be  based  upon  l^al  evidence^ 
and  be  duly  recorded.  1  may  say  that  it  is  obvious,  and  unless  this  be  so,  the  resuVt  of  the- 
provisions  of  s.  282  and  s.  288  would  be  that  the  Magistrate  might  really  inflict  a  very  heavy 
fine,  and  commit  to  prison  for  default  of  payment  thereof,  wiChuut  the  observanoe  of  the^ 
ordinary  procedure,  and  the  taking  of  evidence,  in  the  manner  which  is  considered  by  the 
Legislature  to  be  necessary,  and  is  therefore  strictly  provided  for  all  other  case».  where- 
an  accused  person  is  made  liable  to  a  penalty,  and  without  there  being  even  the  securi^ 
fifforded  by  the  opportunity  of  appeal. 

On  the  whole,  I  think,  there  cannot  be  any  doubt,  even  though  the  words  of  tlm 
section,  with  those  of  the  one  I  have  last  referred  to,  Ao  not  expressly  so  provide,  that  the 
adjudication  of  a  breach  of  the  peace  being  likely  to  occur,  which  must  be  made  by  the 
Magistrate  under  s.  288  of  the  Criminal  Procedure  Act,  before  he  can  take  a  bond  from 
the  person  accused,  must  be  based  upon  legal  evidence,  and  must  be  distinctly  stated  as  a 
jidicial  findigg  of  the  Magistrate  as  in  all  other  criminal  cases.  I  have  already  said  that 
the  learned  Advocate  has  pointed  out  to  us  that  there  does  not  appear  in  the  papers  before 
us  any  traoe  of  evidence  having  been  given  when  the  aooused  appeared  before  the  Magis* 
trate  in  obedience  to  the  summons*  Nor  is  there  evidence  in  the  qxian  record  sent  up  to 
us,  which  can  be  properly  said  to  be  the  taking  place  of  an  adjudication  by  the  Magistrate 
that  he  was  satisfied  upon  the  evidence  that  a  breach  of  the  peace  was  likely  to  occur. 
I'his  being  so,  I  think  that  the  order  directing  the  accused.  Baboo  Narsing  Narayan,  to 
enter  into  a  bond  to  keep  the  peace,  was  illegal,  as  not  having  been  duly  made ;  aud, 
therefore,  that  it  ought  to  be  quashed,  and  the  accused  released  from  his  recognizances,  if 
he  has  entered  into  them,  or  discharged  from  custody,  if  he  has  been  put  into  prison. 

1  6  W.  E.,  Crim.,  I4u  =*  6  W.  E.,  Crim.,  61. 
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1868.        he  considers  to  be  credible  information,  that  it  is  necessary  to  take  sectiritj' 

•-- '  for  the  preservation  of  the  peace,  he  has  full  authority  to  call  upon  the  party 

MiMA^     charged,  and  to  take  such  security  from  him,  without  recording  in  his  presence 
^  the  evidence  or  information  on  which  he  himself  acted. 

Chammak  This  case  has  been  referred  to  the  High  Court  by  the  Judge  of  Gya, 

^^^*        under  s.  434,  Code  of  Criminal  Procedure,  with  an  opinion  that  as  a  certain 
^i^'fj^?*    party  against  whom  proceedings  had  been  taken  under  s.  282  had^not  had 
■    '^        T  the  opportunity  of  hearing  the  evidence,  on  which  the  Magistrate  acted,  in 
[10 W. B.W.J  (jailing  upon  him  to  show  cause,  the  order  for  security  was  illegal,  in  accord- 
ance with  the  ruling  of  a  Divisional  Bench  of  this  Court,  in  the  case  of  Par- 
sing Narayan.^     With  great  deference  to  the  learned  Judges  who  passed  that 
decision,  I  think,  for  the  reasons  above  given,  that  the  Magistrate's  order  int 
this  case  was  not  illegal,  and  that  there  was  no  necessity  for  taking  the  evi' 
dence  of  witnesses  in  the  accused's  presence. 

The  point  is  an  important  one,  and  I  should  wish  it  referred  to  a  Full 
Bench. 

LooH,  J. — I  think  that  the  conrse  laid  down  in  the  ruling  of  the  Court- 
referred  to  should  be  followed,  though  the  law  does  not  distinctly  prescriber 
what  is  to  be  done  after  the  accused  appears.  He  isy  however,  in  the  posi- 
tion of  a  person  charged  with  an  offence,  against  whom  evidence  has  been 
taken,  and  he  has  been  summoned  to  answer  to  the  charge.  Now,  in  ordinary 
cases,  though  witnesses  in  support  of  the  charge  have  been  examined  before 
the  accused  appear,  yet  when  he  appears,  they  are  required  to  attend  to  be 
again  examined  before  the  accused,  and  to  give  him  an  opportunity  of  cross-; 
examining  them.  This  appears  to  me  the  course  which  should  be  taken  in 
cases  of  the  kind  which  has  been  referred  ta  A  criminal  charge  is  preferred, 
and  the  accused  should  have  the  opportunity,  as  in  other  cases,  of  showing, 
by  the  cross-examination  of  the  witnesses  for  the  prosecution,  that  no  charge 
is  made  out  against  him.  I  would,  therefore,  set  aside  the  order  of  the  Magis^ 
irate,  as  recommended  by  the  Sessions  Judge. 


JBefai'e  Mr,  Justice  Lock  <md  Mr.  Justice  Glover. 

I86S.  THE  QUEEN  v.  SHAM  SUNDAR  CHOWDHRY.* 

_      *  Bsoognitance  to  keep  the  Peace— JwriedieHon'- Criminal  Procedure  Code  (Act  XXV, 

2B.L.'R.  o/186U#.293. 

A  Cr.  11.  ^  execute*  in  IKstrict  T  a  reoogniaanoe  to  keep  tli&  peace  towards  R    A  wa«  after 

wards  convicted  yd  District  &of  having  assaulted  B  in  that  district.  Held,  A  had  forfeited 
his  reoognizance,  and  the  Magistrate  m  District  T  could  proceed  against  him  under  ».  299 
of  the  Criminal  Procedure  Code. 

Drfen&ant  executed,  at  the  order  of  the  Magistrate  of  Tipperah,  a 
recognizance,  that  he  would  keep  the  peace  towards  one  Radhagobind  Shaha, 
Subsequently  he  was  convicted  by  the  Magistrate  of  Sylhet  of  having  as- 
saulted Radhagobind  within  the  District  of  Sylhet.  The  latter  thereupon 
applied  to  the  Deputy  Magistrate  of  Tipperah  for  the  forfeiture  of  defend- 
ant's recognizance  given  to  the  Magistrate  of  Tipperah,  The  Deputy  Magis- 
trate dismissed  the  application  under  &  272  of  the  Criminal  Procedure  Code, 
on  the  ground  that  the  conviction  which  had  taken  place  in  Sylhet  could  not 
aflfect  the  recognizance  executed  in  Tipperah.     The  Sessions  Judge  of  Tipperah 

*  Ante^  p.  68,  note. 

'  iUfexeuce  £rom  Sessions  Judge  of  Tipperah,  dated  Slst  August  1866. 
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referred  the  case  to  the  High  Court,  lioldiug  "  that  a  person  who  executes  a        1868. 

recognizance  in  Tipperah  to  keep  the  peace  is  clearly  liable  to  forfeit  the  sum  — 

for  which  he  gave  recognizance,  if  he  break  the  peace,  as  regards  the  person  QufiBN 
towards  whom  he  was  bound  over  to  keep  it,  whether  such  breach  of  the  ShIv^ 
peace  occur  in  Tipperah  or  Sylhet."  Sundeb 

The  judgment  of  the  Court  was  delivered  by  Chow- 

Loch,  J. — We  concur  with  the  Sessions  Judge  in  thinking  that  the  view  2  B.  L  R 
taken  by  the  Magistrate  is  erroneous.  We  think  that,  if  the  accused  have  A.  Cr.  11.' 
forfeited  his  recognizance  given  to  the  Magistrate  of  Tipperah  by  committing 
a  breach  of  the  peace  in  Sylhetj  of  which  he  has  been  convicted  and  punished, 
the  Magistrate  of  the  former  district  can  proceed  under  the  provisions  of 
&  293  of  the  Criminal  Procedure  Code.  We,  therefore,  set  aside  the  order 
passed  by  the  Magistrate  in  this  casa 


Before  Mr.  Justice  Loch  and  Mr.  Justice  Glover, 

THE  QUEEN  v.  SHIFAIT  ALI.i  isea 

Forsfenf^Penal  Code  (Act  XL  V.  of  1860),  w.  5,  29,  ^  463-'Fahe  Document.  ^^^'  •^^' 


To  constitute  the  offence  of  forgery,  the  simple  making  of  a  false  document  is  suflS-    \    A     1?' 
cient.    It  is  not  necessary  that  the  document  should  be  published,  or  made  in  the  name  of  r^*  w  p  fti  t 
a  really  existiug  person.  L^^  "^  •^-  "^-J 

A  writing,  which  is  not  legal  evidence  of  the  matter  expressed,  may  yet  be  a  docu- 
'  ment  within  the  meaning  of  s.  29  of  the  Penal  Code,  if  the  parties  framing  it  believed  it 
to  be,  and  inteuded  it  to  be,  evidence  of  such  matter. 

The  facts  of  this  case  are  sufficiently  explained  in  the  following  judg- 
ments : 

Loch,  J. — Shifait  Ali,  Ilahi  Baksh,  and  Mani  Shah,  were  apprehended 
in  the  act  of  writing  the  draft  of  a  petition  bearing  the  name  of  Dilawar 
Shah,  charging  Raja  Lilanand  Singh  with  the  murder  of  a  fakir,  with  the 
object,  as  alleged  by  the  complainant,  of  extorting  money  from  the  Raja. 
They  were  committed  for  trial — Shifait  Ali  on  a  charge  of  forgery  under 
&  469  of  the  Indian  Penal  Code,  and  the  other  two  on  a  charge  of  abetment. 
The  fact  of  the  parties  being  concerned  in  concocting  and  writing  the  peti- 
tion appears  to  be  established,  and  the  only  question  before  us  is  the  law-point, 
whether  any  offence  recognized  by  the  Penal  Code  has  been  committed  or  not. 
The  Sessions  Judge  holds  that  no  offence  has  been  committed  ;  laty  because 
it  did  not  appear  that  there  is  such  a  person  as  Dilawar  Shah ;  2ndy  that  the 
draft  in  question  had  never  been  presented  in  Court  or  shown  to  any  person, 
and  consequently  no  one  had  been  harmed  by  it ;  and  he,  therefore,  acquit- 
ted the  prisoners  without  calling  upon  them  for  a  defence. 

An  appeal  has  been  preferred  by  the  Raja  from  this  order,  and  the  Court 
was  asked  to  interfere  under  the  precedent  given  in  Gora  Chand  Gape  ;  ^  and 
the  record  was^accordingly,  sent  for. 

It  is  necessary,  before  determining  whether  an  offence  has  been  commit- 
ted, to  refer  to  certain  sections  of  the  Indian  Penal  Code.  The  offence  of  for- 
gery is  thus  defined  in  s.  463 :  "  Whoever  makes  any  false  document  with 
intent  to  cause  damage  or  injury  to  any  person,  or  to  cause  any  person  to 
part  with  property,  or  with  intent  to  commit  fraud,  commits  forgery. "  A 

*  [This  case  has  been  followed  jin  Bvtkoo  Barik,  Referencein  the  Case  of  (16  W.  B. 
67)  ;  and  upholds  Queen  v.  Gorachand  Qope  (5  W  B.  45 ;  B.  L.  B.  Sup.  Vol.  443).— Ed.] 

*  5  W.  B.,  Cr.,  45. 
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1868.        person  is  said  to  make  a  false  document  who  dishonestly  or  fraudulently  makes 

'- — .  a  document,  with  the  intention  of  causing  it  to  be  believed  that  such  docu- 

Qu££K       ment  was  oiade  by  or  by  the  authority  of  a  person  by  whom  or  by  whose  author- 

^-  ity  he  knows  that  it  was  not  made ;  and,  in  the  second  explanation  to  &  464, 

Xi.t^      it  is  stated  that  the  making  of  a  false  document  in  the  name  of  a  tictitious 

2  n  t'  n      person,  intending  it  to  be   believed   that  the  document  was  made  by  a  real 

A.  Cr  12      person,  or  in  the  name  of  a  deceased  person,  intending  it  to  be  believed  that 

[10  W.E.eij  the  document  was  made  by  the  person  in  his  life-time,  may  amount  to  for- 

gery. 

S.  29  of  the  Penal  Code  describes  a  document  in  the  following  terras :; 
''The  word  '  document '  denotes  any  matter  expressed  or  descril>ed  upon  any 
substance  by  means  of  letters,  figures,  or  marks,  or  by  more  than  one  of  those 
means,  intended  to  be  used,  or  which  may  be  used,  as  evidence  of  that  matter. 
"  Dishonestly,"  according  to  &  24,  is  thus  defined  :  **  Whoever  does  anything 
•with  the  intention  of  causing  wrongful  gain  to  one  person  or  wrongful  loss  to 
another  is  said  to  act  dishonestly." 

Now,  it  is  clear  from  the  definition  of  forgery  in  &  463  that  tlie  simple 
making  of  a  false  document  constitutes  the  oflence  of  forgery  ;  and  that  it  is- 
DOt  necessary,  as  appannitly  supposed  by  the  Judge,  that  it  should  be  issued 
or  made  known  to  the  injury  of  a  person's  reputation  before  the  olFenct^  is 
completed,  or  the  offender  liable  to  punishment.  The  publication  of  such  a 
document  forms  no  part  of  the  offence,  and  the  Judge  is,  therefore,  wrong  in 
holding  that  no  offence  had  been  committed,  because  the  petition  had  not 
been  presented  in  (Jourt,  or  shown  to  any  person.  He  is  equally  wrong  in 
considering  that  no  offence  had  been  committed,  because  it  was  uncertain 
whether  such  a  person  as  Dilawar  Shah  was  in  existence  ;  for,  as  shown  by 
the  second  explanation  to  s.  464,  it  is  clear  that  a  false  document  may  be 
made  in  the  name  of  a  fictitious  person. 

It  cannot  be  questioned  that  the  document  has  been  made  dishonestly, 
f.  0.,  with  the  intention  of  causing  wrongful  gain  to  the  makers  by  extorting 
taioney  from  the  Raja,  and  wrongful  loss  to  the  Raja  who  was  falsely  charged 
with  committing  murder.  And  if  the  draft-petition  be  a  document,  as  defined 
in  s.  29  of  the  Penal  Code,  it  is  evident  that  the  prisoners  were  rightly 
charged  with  the  offence  of  forgery.  Now,  the  gist  of  that  definition  lies  in 
the  last  few  words,  "  intended  to  be  used,  or  which  may  be  used,  as  evidence  of 
that  matter."  The  matter  expressed  in  this  paper  is  the  fact  of  a  murder 
alleged  to  have  been  committed  by  the  Raja  through  his  servants.  Is  this 
paper  evidence  of  that  matter  1  Could  it,  as  it  stands,  be  used  as  evidence 
against  him  to  support  the  charge  of  murder  which  it  sets  forth)  It  certainly 
is  not  evidence  as  it  stands.  The  paper  is  the  mere  narration  of  an  alli^g^d 
fact,  and  there  is  no  one  to  swear  to  the  truth  of  its  contents.  But  what  was 
the  intention  with  which  the  petition  was  prepared,  for  that  has  also  to  be  con- 
sidered. There  can,  I  think,  be  little  doubt  that  the  person  who  prepared 
the  petition  believed  that  it  might  be  used  as  evidence,  and  prepared  it  with 
that  intention ;  and  this  being  the  case,  the  petition  does  became  a  document 
within  the  meaning  of  s.  29  of  the  Penal  Code  ;  and  as  it  contains  statements 
injurious  to  the  character  of  Raja  Lilanand  Sing,  and  can  have  l>eeii  prepared 
with  no  other  intent  than  to  cause  injury  to  him,  and  the  statements  contained 
therein  are  alleged  to  be  false,  the  parties  concerned  were  rightly  committed 
to  the  Sessions  on  a  charge  of  forgery.  The  Judge  has  acquitted  the  pri- 
soners erroneously  on  a  point  of  law ;  and,  therefore,  under  the  ruling  of  the 
Full  Bench  in  the  case  of  Gora  Chand  Gope,^  I  think  the  order  of  acquittal 

i  5  W.  E.,  Cr.,  45. 
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sliould  be  set  aside,  and  the  Judge  required  to  apprehend  the  prisoners,  and        1868. 

to  pass  the  proper  sentence  upon  them  as  guilty  of  the  ofience  of  forgery  under  

8.  463  and  s.  469.  Q^^* 

p. 

Glover,  J. — There  can  be  no  doubt,  I  think,  on  the  admitted  facta  of      Shifait 

this  case,  that  there  was  an  offence  committed  under  s.  469  of  the  Penal  Oode,       ■r"^t'*t> 

if  the  written  paper  found  in  possession  of  the  accused  can  be  styled  a  "  docu-    ^t^'nt'  12 

ment''  in  Ihe  sense  of  s.  29.     By  that  section,  a  document  is  any  matter  ex-  rioW.E.6i.] 

pressed  by  writing,  figures,  or  marks,  "  intended  to  be  used,  or  which  may  be 

used,  as  evidence  of  that  matter.  "     Now,  the  writing  in  question  could  not 

have  been  used  as  evidence  of  the  alleged   murder ;  and,  therefore,  the  case 

turns  on  the  meaning  of  the  words  "  intended  to  be  used.  " 

It  appears  to  me  that  the  accused,  in  concocting  the  anonymous  petition 
against  bhe  Raja  Lilanand  bing,  to  the  address  of  the  Magistrate  of  the  dis- 
trict, intended  that  petition  to  be  used  as  evidence,  that  a  certain  fakir  had 
l>een  beaten  and  kiUed  by  the  Raja's  ordera  I  do  not  think  that  it  affects 
the  case,  that  the  petition  could  not  have  been  so  used  ;  it  is  enough  that  the 
accused  thought  it  could,  and  made  their  arrangements  accordingly.  It  was 
not  necessary,  moreover  (see  explanation  to  s.  29),  that  the  evidence  was  in- 
tended to  be  used  in  a  Court  of  Justice. 

Further,  the  last  illustration  to  s.  29  describes  any  authority  containing 
"  instruction  "  to  be  a  document  Now,  this  petition  gave  information  to  the 
Magistrate  of  the  commission  of  a  murder,  and  may  therefore  be  said  to  be 
an  *'  instruction  "  on  which  the  Magistrate  would  most  probably  have  taken 
action. 

On  all  the  other  points  raised,  I  concur  entirely  in  the  opinion  expressed 
by  Mr.  Justice  Loch.  The  Sessions  Judge's  reasons  for  discharging  the  accus- 
ed are  manifestly  insufficient 

I  think,  therefore,  that  the  Judge  below  should  be  directed  to  try  the 
case  with  reference  the  words  of  the  section  above  quoted. 


Before  Mr,  Justice  Loch  and  Mr.  Justice  Glover, 

QUEEN  V,  TULSI  SING  and  othbr8,i  1868. 

Miffkt  of  FriwU  Dtfenee.  _?^  ^'_ 

A  party  in  possession  of  land  is  legally  entitled  to  defend  his  possession  against  another     ^^p^\?' 
party  seeking  to  eject  him  by  force.  FlO  W  E  64 1 

In  this  ease,  the  Deputy  Magistrate  of  Patna  convicted  Tulsi  Sing, 
Thakur  Sing,  and  two  others,  of  rioting,  under  s.  147  of  the  Penal  Code, 
and  fined  them  Rs.  50  each.  It  appeared  that  Tulsi  Sing  and  Thakur 
Sing  had  each  laid  claim  to  the  same  piece  of  land,  and  when  the  police  arriv- 
ed on  the  spot,  they  found  Thakur  Sing's  men  ploughing  the  land,  and  Tulsi 
Sing's  party  jp>reparing  to  expel  them.  Thakur  Sing's  party  were  also  ready 
to  resist  by  force.  The  Deputy  Magistrate  punished  both  parties  equally. 
At  the  same  time,  however,  in  a  separate  proceeding,  under  Chap.  22  of 
the  Criminal  Procedure  Code,  he  found  that  Thakur  Sing  was  in  possession 
of  the  disputed  land.  Thakur  Sing,  upon  this,  applied  to  have  the  convic- 
tion passed  upon  him  in  the  ^io^ca8e  quashed,  contending  that  he  was  legally 
justified  in  defending  his  property.  The  Judge  referred  the  case  to  the  High 
Court,  with  the  statement  of  the  above  facts,  observing  : 

^  Reference  by  the  Sessions  Judge  of  Patna. 
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1868.  "Itappoai-s  to  me  that,  under  8.  104  of  the  Penal  Code,  they  were  fully 

— justified  ill  all  that  was  actually  done.     I  would,  therefore,  quash  the  convic- 

QuBBN  tions ;  but  as  the  order  is  one  from  wnich  no  appeal  lies  to  this  Court,  I  am 

Tuisi  SiNa  o^lig6<i  ^^  refer  it  to  the  High  Court." 

2  B.  L.  E.  LocB,  J. — We  concur  in  the  opinion  expressed  by  the  Judge,  and  direct 

A.  Cr  16.  that  the  fine  imposed  upon  Thakur  Sing  and  his  party  be  remitted. 
riO\V.E,64.] 


Before  Sir  Bamea  Pmcock^  Kt,y  Chief  Justice^  and  Mr,  Justice  Milter, 
1869.  In  the  Mattbb  op  BANKA  BIHARI  GHOSE.i 

June  9. 

.  TolU—Arreart  <^  RetU — Illegal  Arrest, 

2B    Lj   R 

A  Or  17.  '^f  ^^®  lessee  of  a  toll,  was  in  arrear  to  QovemmeDt  in  reepeot  of  the  rent.    The 

Magistrate  i.«8iicd  a  BummonH  to  him,  whereby  it  was  recited  that  a  plaint  had  been  pre* 
ferred  aKalut^t  him  (A)  for  the  offence  of  not  paying  the  sum  of  Bs.  262  for  arrears  of 
rent,  and  A  was  sammoned  to  appear  before  the  Magistrate  to  answer  the  charge.  A  did 
not  appear  on  the  day  appointed,  but  had  an  application  presented  for  postponement  of 
the  demand  for  arrears  of  rent,  ou  the  grounds  therein  stated.  On  the  following  day,  the 
Magistrate  pa.««ed  the  following  order :  "  Whereas  the  debtor,  defendant,  has  not  appeared 
in  person,  the  summons  ho^  been  disobeyed ;  therefore,  it  is  ordered  that  a  warrant  be  is- 
sued for  the  arre4  of  the  defendant."  Proceedings  were  afterwards  taken  upon  the  war- 
rant. Held,  that  all  the  proceedings  taken  by  the  Magistrate  were  irregular,  and  must 
be  set  aside. 

On  the  5th  December  1868,  Banka  Bihari  Ghose  petitioned  the  High 
Court,  alleging  as  follows : — 

"That,  on  the  30th  March  1868,  your  petitioner  got  anijaraof  the  Bak- 
rahat  toll  bar  from  the  Magistrate  of  Zilla  24-Pergunnas. 

"  That,  during  the  last  heavy  showers  of  rain,  a  greater  portion  of  the 
road  being  broken,  your  petitioner  applied  to  the  Magistrate  of  24'Pergunnas, 
on  the  25th  June  1868,  for  repairing  the  road,  and  giving  a  remission  of  the 
rent  payable  by  your  petitioner. 

"  That,  subsequently,  a  charge  for  not  paying  262  rupees  on  accout  of 
arrears  of  rent  having  been  instituted  against  your  petitioner,  on  the  8th 
July  1868,  a  notice  was  issued,  directing  your  petitioner  to  appear  before  the 
Magistrate  of  24-Pergunnas,  on  the  15th  idem. 

"That,  on  the  said  15th  July,  your  petitioner  presented  an  application 
to  the  Magistrate,  requesting  him,  on  the  grounds  stated  therein,  to  postpone 
for  a  while  the  demand  for  arrears  of  rent. 

"That,  on  the  16th  July  1868,  the  Magistrate  of  24-PergUQna8  passed 
the  following  order :  *  Whereas  the  debtor,  defendant,  has  not  appeared  in 
person,  the  summons  has  been  disobeyed.  Therefore,  it  is  ordered  that  a  war- 
rant be  issued  for  the  arrest  of  the  defendant.' 

"  That,  subsequently,  on  the  5th  August,  your  petitioner  appeared  per- 
sonally, and  applied  to  the  Magistrate  for  deducting  from  the  amount  which 
had  been  deposited  by  him,  the  amount  of  rateable  arrears,  and  refunding  to 
him  the  remainder  of  the  deposit  money,  and  for  withdrawing  the  illegal  war- 
rant which  had  been  directed  to  be  issued  for  the  arrest  of  your  petitioner. 

"That,  notwithstanding  these  applications,  on  the  Idth  Ahgran  last, 
some  constables  went  into  the  house  of  your  petitioner  at  Arbellia,  and  en- 
tered into  his  zenana. 

"  That  your  petitioner  submits  that,  under  the  circumstances  of  the 
case,  the  Magistrate  had  no  jurisdiction  to  issue  the  warrant  complained  of  by 
your  petitioner. 

^  Criminal  revisional  jurisdiction. 
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**That,  therefore,  your  petitioner  prajs  that  your  Lordships  may  be 
l^eased  to  direct  the  Magistrate  of  24-Pftrgunaas  to  show  cause,  under  what 
law,  and  for  what  offence,  he  issued  th(i  warrant  for  the  arrest  of  your  peti- 
tioner. And  your  petitioner  further  prays  that  your  Lordships  may  be 
pleased  to  set  aside  the  order  of  the  Magistrate  of  Zilla  24-Porgunnas,  where- 
by he  directed  a  warrant  to  be  issued  for  the  arrest  of  your  petitioner." 

Up<^  this  the  Court  (Peacock,  0  J.,  and  Mittrr,  J.)  ordered  the  Magis- 
trate of  the  24-Pergunna8  to  suspend  further  proceedings,  and  to  send  up  the 
papers  to  the  Court,  permitting  him  at  the  same  time,  if  he  were  so  minded, 
to  show  cause  why  his  order  should  not  be  set  aside. 

On  the  23rd  December,  the  Magistrate  by  letter  showed  cause  as  fol- 
lows : — 

"  With  reference  to  the  Court's  resolution  on  the  petition  of  Banka  Bi- 
hari  Ghose,  farmer  of  the  Bakrahat  toll  bar,  execution  of  the  warrant  has 
been  stayed  pending  the  further  orders  of  the  Court. 

*'  2.  I  beg  to  forward  herewith  the  record,  and  to  show  cause  as  follows, 
why  the  order  should  not  be  set  aside. 

"  3.  The  petitioner  is  the  farmer  of  a  toll-gate  under  Act  VIIL  of  1851, 
and  is,  under  cl.  2  of  the  Act,  liable  to  the  same  responsibilities,  as  he  would 
be,  if  similarly  employed  in  the  collection  of  land-revenue. 

"  4.  His  position  is  very  much  analogous  to  that  of  the  farmer  of  a  ferry 
under  Reg.  YL  of  1819.  The  law  has,  in  their  case,  provided  (s.  10,  Reg.  VL 
of  1819)  for  recovery  of  arrears  in  the  mode  prescribed  for  the  recovery  of 
money  embezzled  by  native  ministerial  officers,  that  is,  in  accordance  with 
8.  7,  Reg.  XVIIL  of  1817. 

"  5.  There  is  no  specific  mode  of  recovery  of  arrears  from  defaulting  toll- 
farmers  prescribed  in  the  law  quoted,  but  by  the  provision  that  persons  era- 
ployed  in  the  management  and  collection  of  the  tolls  are  liable  to  the  same 
responsibilities  as  would  belong  to  them,  if  employed  in  the  collection  of  the 
iand-re venue,  i  infer  that  they  may  be  proceeded  against  on  default  as  per- 
sons similarly  employed  in  the  collection  of  the  land-revenue  may  be. 

'*  6.  The  liability  of  a  farmer  of  land-revenue  to  arrest  on  default  under 
«.  23,  Reg.  VTL  of  1799,  has  not,  so  far  as  1  am  aware,  been  ever  questioned, 
and  consequently,  in  my  opinion,  a  farmer  of  the  toll-revenue  is  similarly  liable. 

'*  7.  It  is  perhaps  scarcely  necessary  to  call  attention  to  the  fact  that  the 
process  under  question  bears  date  anterior  to  tHe  10th  August  last,  on  which 
day  the  section  of  the  Regulation  under  which  it  was  issued  ceased  to  be  law 
by  the  enactment  of  Act  Nil,  (B.C.)  of  1868." 

The  judgment  of  the  Court  was  delivered  by 

Pbacock,  O.J. — We  think  that  the  order  of  the  Magistrate  dated  the 
16th  of  July  1868,  and  the  warrant  issued  thiereon,  ought  to  be  set  aside. 

The  petitioner,  against  whom  the  warrant  was  issued,  was  the  lessee  of 
the  tolls  to  be  collected  at  a  certain  toll-gate.  Certain  arrears  of  rent  pay- 
able under  the  lease  being  unpaid,  the  Magistrate  issued  a  summons  for  the 
appearance  of  the  petitioner.  It  does  not  appear,  on  the  face  of  the  sum- 
inons,  undef  what  law  the  Magbtrate  was  proceeding;  but  the  summons  re-- 
•cites  that  a  complaint  having  been  preferred  against  the  petitioner  for  the  of- 
fence of  not  paying  the  sura  of  Rs.  262  for  arrears  of  rent,  the  petitioner 
Tv^as  summoned  to  appear  before  the  Magistrate  to  answer  the  charge.  From 
the  Hse  of  the  word  *'  offence,''  it  would  seem  that  the  Magistrate  was  treat- 
ing the  case  as  one  of  a  criminal,  and  not  of  a  civil  nature.  The  petitioner 
did  not  appear  in  pursuance  of  the  summons;  but  he  sent  a  kai£attothe 
effect  that  the  road  having  been  out  of  repair,  and  carriages  and  passei^ers 
having  been  unable  to  pass  along  it,  he  had  been  unable  to  coUect  the  tolls  in 
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1869.         i^espect  of  which  the  rent  was  payable.     Upon  that  the  Magistrate  made  the 
-  order  in  question.     The  order  is  in  these  words  :  "  Since  the  debtor  has  not 

Aattee  otf  ^tP®*^®^  ^^  person,  he  has  thereby  disobeyed  the  order  of  the  Court ;  therefore, 
BA.NKJL  ^^  is  ordered  that  a  warrant  be  issued  to  arrest  the  defendant ; "  and  a  warrant 
BiHABi      was  issued  aocordingly. 

GHps^  It  does  not  appear,  on  the  face  of  the  order,  under  what  provisions  of 

2  b.  !L.  1S^  law  the  Magistrate  was  acting  in  ordering  a  warrant  to  be  issued  f€>r  default 
A.  Cr.  17.  of  appearance  according  to  the  terms  of  the  summons.  The  only  law  of  which 
I  am  aware  which  could  give  any  color  of  justification  for  the  issue  of  the 
warrant  is  s.  73  of  the  Code  of  Criminal  Procedure,  which  authorizes  a  Ma- 
gistrate, after  default  made  to  a  summons,  to  issue  a  warrant  of  arrest  against 
the  person  summoned. 

If  the  order  was  made  and  the  warrant  issued  under  the  provisions  of 
Hhe  Code  of  Criminal  Procedure,  this  Court,  under  the  power  of  revision 
-vested  in  it  by  s.  404,  may  set  aside  the  proceedings  for  an  error  in  law. 

Tf  the  Magistrate  considered  that  the  non-payment  of  the  rent  due  under 
the  lease  was  a  criminal  offence,  it  appears  to  me  that  he  was  wrong  in  point 
•bf  law  ;  and  that  he  had  no  power  under  the  Code  of  Criminal  Procedure  to 
:arrest  the  prisoner  for  not  appearing  to  the  summons,  and  the  Court  in  that 
•case  would  have  no  difficulty  in  quashing  the  order  and  warrant  and  all  pro- 
"ceedings  ta'ken  under  them. 

"When  the  rule  for  setting  aside  the  order  was  made  by  this  Court,  the 
Magistrate  was  authorized  to  show  any  cause  he  might  think  fit  why  the 
border  should  not  be  quashed,  and  the  Magistrate,  in  his  letter  of  the  25r4 
Deceml>er  1^68,  hsis  stated  his  reasons. 

He  contends,  first,  that  the  petitioner,  Vis  farmer  of  a  toll-gate  under 
Act  Vfll.  of  1851,  is,  under  cl.  2  of  that  Act,  subject  to  the  same  responsi- 
biHties  as  he  would  have  been  if  similarly  employed  in  the  collection  of  land- 
fev^nue  ;  and  that  he  was,  ^consequently,  liable  to  be  dealt  with  under  8.  23, 
Hflg.  VII.  of  1799. 

That  Act  authorizes  the  local  Government  to  fix  the  rates  of  tolls  to  bs 
IdVied  upon  ahy  road  made  or  repaired  at  the  expense  of  the  Government,  • 
«nd  to  place  the  collection  of  such  tolls  under  the  management  of  such  per- 
sons as  ms^y  appear  to  them  proper^  and  it  is  enacted  by  the  section  to 
which  the  Magistrate  refers,,  that  all  persons  employed  in  the  management 
and  collection  of  such  tolls  shall  be  liable  to  the  same  responsibilities  €w  would 
b^lohg  to  them  if  employed  in  the  collection  of  the  land-revenue. 

It  is  unnecessary  to  consider  under  what  provision  of  the  law  the  tolh 
were  leased  to  the  petitioner  by  the  Magistrate,  for  it  appears  to  ne  that  the 
}e6s^  of  tolls  is  not  a  person  employed  in  the  management  and  collection  of 
the  'tolls  within  the  meaning  of  Act  VIII.  of  1851.  If  he  was  a  manager  and 
ooHector  of  tolls,  he  would  be  liable  to  pay  over  the  tolls  when  collected,  and 
to  be  punished  for  embezzlement  if  he  should  appropriate  them  to  his  own 
use.  But  a  farmer  or  lessee  of  tolls  collects  them  for  his  own  use,  and  pays 
the  rent  in  consideration  of  which  the  tolls  are  made  over  to  him  for  the  term 
of  the  lease.  It  appears  that  the  warrant  was  issued  on  the^  same  day  on 
which  Reg.  VII.  of  1799  was  repealed  by  Act  VII.  of  1868.  I  will  not  stop 
now  to  enquire  whether  a  warrant  issued  on  the  very  day  on  which  tfe 
Emulation  was  repealed  could  be  justified  by  the  Regulation,  because  I  am 
of  opinion  that,  if  the  warrant  had  been  issued  whilst  the  Regulation  was  in 
ftiU  force,  it  would  not  have  been  justified  by  the  Regulation. 

S.  23,  cl.  2,  authorized  proceedings  to  be  taken  in  the  event  of  any  ar- 
rear  of  revenue  being  undischarged  on  the  1st  day  of  the  month  succeeding 
that  for  which  the  arrear  should  have  become  due.     The  section  extended  not 
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only  to  arrears  of  revenue  properly  so  called,  but  to  arrears  of  revenue  as 
described  ins.  2,  Reg.  XIV.  of  1793.  It  applied,  therefore,  to  arrears  of 
rent  due  from  a  farmer  of  land.  Tlie  procedure  thereby  pointed  out,  was  to 
require  payment  of  the  arrear  due  with  interest,  and,  if  not  paid,  it  authorized 
the  attachment  of  the  estate  of  the  proprietor  from  whom  the  arrear  should 
bo  due,  or,  in  the  case  of  a  fanner,  both  the  attachment  of  his  farm  and  th^ 
arrest  of  ^is  person.  The  arrest  was  to  be  made  by  the  Collector  as  a  fiscal, 
not  as  a  criminal  officer,  in  the  mode  prescribed  by  s.  5,  Keg.  XIV.  of  1793. 
The  procedure  pointed  out  by  that  section  was  very  different  from  that  adopt- 
ed in  the  present  case.  In  particular,  the  amount  of  the  arrear  due  fron^ 
the  defaulter  was  to  l>e  specified  in  the  warrant.  In  this  case  the  order  for  the 
arrest  of  the  petitioner  was  not  for  non-payment  of  the  arrear,  but  for  dig* 
obeying  the  order  of  the  Court  in  not  appearing  personally,  according  to  the- 
tenor  of  the  summons ;  and  the  order  was  made,  not  in  the  character  of  OoU 
lector,  but  in  the  character  of  Magistrate. 

Further,  the  Collector  contends  that  the  position  of  the  petitioner  wai^ 
very  analogous  to  that  of  the  farmer  of  a  ferry  under  Beg.  VI.  of  1819,  hj 
a  10  of  which  recovery  of  arrears  may  be  made  in  the  mode  prescribed  for  the 
recovery  of  money  embezzled  by  native  ministerial  officers  in  accordance  witb 
s.  7,  Reg.  XVIIL  of  1817.  It  is  unnecessary  to  refer  to  this  contentiott 
of  the  Magistrate  further  than  to  say  that,  however  analogous  the  position  of 
a  former  of  tolls  and  the  farmer  of  a  ferry  may  be,  the  law  which  is  applica- 
ble to  the  farmer  of  a  ferry  has  not  been  extended  to  the  farmer  of  the  tolls 
of  a  road. 

The  lease  of  the  tolls  did  certainly  stipulate  that,  if  the  rent  should 
not  be  paid,  it  might  be  recovered  in  the  mode  prescribed  for  the  recovery 
of  money  embezzled  by  native  ministerial  officers;  but  I  apprehend  it  is  per* 
fectly  clear  that  such  a  stipulation  could  not  legally  be  made,  and  that  th& 
Magistrate  as  lessor  of  the  tolls  had  no  right  to  reserve  a  remedy  other  than 
that  which  the  law  provided. 

If  a  SEemindar  should  stipulate  upon  the  grant  of  a  talook  that,  if  the 
rent  should  not  be  paid,  the  lessee  may  be  dealt  with  in  the  same  manner  as 
a  native  ministerial  officer  who  eml>ezzles  money,  and  that  it  should  not  be 
necessary  for  him  to  proceed  under  Act  X.  of  1 859,  such  a  stipulation  would 
not  he  binding.  The  Magistrate  could  no  more  stipulate  that  any  particular 
law  should  he  applicable  to  the  rent  reserved  in  the  lease  jn  question  than  a 
;semindar  could  make  a  binding  stipulation  to  the  etTect  tf>  which  J  have  re- 
ferred. 

In  this  case,  the  Magistrate  was  proceeding  in  his  character  of  Magis- 
trate, and  not  in  Jiis  character  of  Collector  ;  and  it  appears  to  me  that  he 
had  no  authority  whatever  to  issue  the  warrant,  and  that  this  Court  has  the 
power  under  the  Code  of  Criminal  Procedure  to  quash  ic  upon  revision  ;  ftnd 
furtl^er,  it  appears  to  me  that  if  the  case  did  not  fall  within  the  Code  of 
Criminal  Procedure,  this  Court,  under  its  general  power  of  superintendence, 
would  have  power  to  quash  an  order  made  by  a  Magistrate  for  the  issue  of 
a  warrant  in  a  «ase  in  which  he  had  no  jurisdiction  whatever  so  to  proceed. 
We  are  of  opinion,  therefore,  that  the  order  must  be  quashed,  and  all  subse- 
quent proceedings  thereon,  including  the  warrant,  set  aside,  the  petitioner 
having  undertaken  not  to  take  any  legal  proceedings  for  anything  done 
under  the  warrant  or  order.  This  undertaking,  of  course,  does  not  extend 
to  any  proceedings  which  the  Magistrate  or  Collector  may  have  instituted  or 
may  institute  with  reference  to  the  conduct  of  the  mofussil  officers  in  exe- 
cuting the  warrant,  pending  the  rule,  contrary  to  the  orders  of  the  Magis- 
trate and  of  thi^  Court. 


1869. 
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Brfor*  Sir  Barnes  Peacock,  Kt,  Chief  Justice,  and  Mr.  Justice  MiUer, 

LE  QUEEN  V,  KABIL  MANJI  and  otheb 

Obstmoiing  NavigaHom—Ad  V.  (B.  CJ  0/1864. 


18«?-  THE  QUEEN  v,  KABIL  MANJI  and  othebs.! 

March  5. 


2  B.  L.  B. 

A.  Cr.  23.  To  render  a  person  liable  to  puniBhment  under  s.  16,  Act  Y.  (B.  C.)  of  1864,  for 

rilW.B.18l1  obstruoting  the  line  of  navi^tion  of  a  Gtovemment  oanal,  it  mast  be  shown  t^t  he  wil- 
'    '         f  uUy  obetruoted  the  navigation. 

Baboo  SrUxmt  MulUk  for  the  petitioner. 

Thb  jadgment  of  the  Ck>ttrt  was  delivered  by 

Pbaoock,  O.J. — In  this  case,  Mr.  Beaufort,  the  Judge  of  the  24-Per- 
gunnas,  has  sent  up  a  conviction  of  three  manjis,  for  having  obstructed  the 
line  of  navigation  in  the  new  canal,  opposite  Sura  bazar.  The  conviction  was 
under  s.  16  of  Act  Y.  of  1864  of  the  Bengal  Council.  That  section  enacts 
that  any  person  who  shall  wilfully  cause,  or  shall  aid  in  causing,  any  obstruc- 
tion to  any  line  of  navigation,  or  who  shall  wilfully  omit  to  remove  such 
obstruction  after  being  requested  so  to  do,  shall  be  punished,  on  conviction 
before  a  Magistrate,  with  simple  imprisonment,  which  may  extend  to  one 
month,  and  shall  also  be  liable  to  fine,  &o, 

Mr.  Beaufort,  upon  a  petition  being  presented  to  him,  called  for  the  re- 
cord of  the  proceedings,  and  has  sent  up  that  record  to  this  Court,  in  order 
that  it  may  be  revis^  ;  and  the  Court,  therefore,  has  revised  it  under  the 
provisions  of  s.  404  of  the  Code  of  Criminal  Procedure. 

There  does  not  appear  to  have  been  any  summons  to  these  persons,  nor 
any  warrant  for  their  arrest ;  nor  is  there  a  record  of  any  charge  having  been 
drawn  up  ;  but  the  manjis  were  arrested  without  warrant,  and  brought  before 
Mr.  Cralifie.  If  there  bad  been  a  summons,  it  must,  according  to  the  form 
annexed  to  the  schedule  to  the  Code  of  Criminal  Procedure,  have  stated 
shortly  the  offence  charged,  and  the  party  would  have  been  summoned  to 
answer  it  If  the  parties  had  been  arrested  under  a  warrant,  the  warrant 
would,  in  like  manner,  have  stated  the  offence.  It  is  not  necessary  here  to 
enquire  under  what  authority  of  law  these  parties  were  arrested  without 
warrant  I  merely  refer  to  the  absence  of  a  summons  or  warrant  to  show 
that  there  was  no  charge  in  writing  which  the  manjis  were  called  on  to  answer. 

The  record  commences  with  the  evidence  of  Mr.  Milwrick,  who  says  that, 
on  the  25th,  at  3  p.m.,  whilst  on  rounds  at  Chingrighatta,  he  found  three 
boats  laden  with  wood  tied  to  trees  on  the  east  side  of  the  new  canal,  opposite 
8ura  bazar,  and  thus  obstructing  and  endangering  the  navigation  of  the  canal. 
It  was  flood  tide,  and  the  traffic  was  very  great.  These  boats  were  tied  by 
one  rope  by  their  heads  to  trees,  the  stem  across  stream  ;  that  he  had  these 
boats  removed  to  Raja's  Khal,  and  arrested  the  three  manjis  named. 

There  is  nothing  in  that  evidence  to  show  that  the  manjis  were  wilfully 
obstructing  the  navigation,  and  nothing  to  show  that  they  were  required  to 
remove  the  boats,  or  that  they  continued  the  obstruction  after  they  were 
required  to  remove  them. 

The  record  proceeds  :  '<  Kabil  admits  the  charge  :  Jailar,  ditto  ;  Sukea, 
ditto ;  but  states  that  his  boat  was  not  tied  to  a  tree,  but  to  a  lagi  driven  into 
the  bank.** 

The  admission  of  the  charge  does  not  amount  to  anything,  unless  we 
know  what  the  charge  was.     The  evidence  does  not  show  that  the  parties 

1  Beference  by  the  Sessions  Judge  of  the  24-Jt*ergunna8. 
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were  wilfully  obstructing,  and  the  admission  of  the  charge  might  be,  and  pro-         1869. 
bablj  was,  merely  that  they  tied  their  boats  to  the  bank,  and  not   that  they  — T 
wilfully  interrupted  the  navigation.  vit^Eir 

The  finding  was  that  the  defendants  "  are  convicted  of  obstructing  the       Kabil 
navigation  of  the  Calcutta  Oanal,"  and  they  are  then  sentenced  to  15  days'       Maxji, 
jail  each,  under  Act  V.  of  186i,  s.  16.     The  finding  does  not  state  that  the    2  B.  L.  R. 
accused  viil/uUy  obstructed  the  navigation.     Tliere  is,  therefore,  no  charge ;     A.  Cr.  23. 
there  is  nothing  in  the  evidence,  or  in  the  admission  of  the  prisoners,  or  in  [11  W.E.18.] 
the  finding,  to  show  or  lead  us  to  suppose  that  the  prisoners  wilfully  olistructed 
the  navigation.     Mr.  Galiffe  appears  to  have  considered  that  an  obstruction, 
whether  wilful  or  not,  was  sufficient  to  render  the  prisoners  liable  to  imprison- 
ment 

It  is  not  for  me  to  say  that  15  days'  imprisonment  would  have  been  too 
much  for  the  otfence  of  wilfully  obstructing  the  navigation,  or  of  wilfully 
continuing  an  obstruction  after  a  request  to  remove  it,  if  such  an  offence  had 
been  proved  by  the  evidence  ;  but  it  appears  to  me  that  there  is  nothing 
whatever  to  show  that  the  prisoners  acted  wilfully.  The  accused  have  already 
suffered  six  days'  imprisonment,  and  it  appears  to  me  that  the  order  of  the 
Deputy  Magistrate  ought  to  be  quashed.  It  is,  accordingly,  quashed,  and 
the  prisoners  are  to  be  forthwith  released. 


BtforelMr.  Justice  Normati  and  Mr.  Justice  E.  Jackson. 

THE  QUEEN  v.  LUTHT  BEWA  and  othbes.! 

FalsB  Personation— SeffUtration  Act. 


March  81. 


O   "p     T       T> 

A  vendor  proceeded,  in  company  with  three  persons,  to  Dacca  to  register  her  deed  of      ^  'q^'  25' 
sale.    Falling  ill  on  the  way,  the  three  companions  went  to  the  Registrar's  office  ;  one  of  _      *      '      *  ^ 
them  there  personated  the  vendor,  and  got  registry  of  the  deed.    She  was  convicted  of  Lll  "  •  ^'  *^* J 
cheating  by  false  personation,  and  the  other  two  of  abetting  that  offence. 

Meid,  on  revision,  that,  a^  there  was  no  intention  apparent  on  the  part  of  the  accused 
to  injure  or  defraud  any  one,  the  convictions  should  have  been  under  ss.  98  and  94  of  Act  ■ 
XX.  of  186C,  and  not  under  s.  419  of  the  Penal  Code. 

Tub  facts  are  fully  set  out  in  the  judgment  of  the  Court,  which  was  de- 
livered by 

Norman,  J. — The  prisoner,  Luthi  Bewa,  has  been  convicted,  under  8.  419 
of  the  Indian  Penal  Code,  of  the  offence  of  cheating  by  false  personation, 
and  sentenced  to  one  year's  rigorous  imprisonment ;  and  the  prisoners,  Anand 
Mohan  and  Becharam,  have  been  convicted  of  abetting  the  offence,  and  sen- 
tenced to  18  months'  rigorous  imprisonment.  On  the  application  of  the 
vakeel  for  the  prisoners,  the  record  of  the  case  was  sent  for  under  s.  404  of 
the  Criminal  Procedure  Coda 

The  prisoners  were  tried  by  the  Joint-Magistrate  of  Dacca,  and  the  convic- 
tion of  the  Joint- Magistrate  was  upheld  on  appeal  by  the  Judge.  We,  there- 
fore, taking  up  the  case  as  a  Court  of  revision,  must  take  the  facts  as  found 
by  the  lower  Court. 

It  appdkrs  that  one  Kumari,  having  agreed  to  sell  a  small  piece  of  land, 
started  with  three  persons  in  a  boat  for  Dacca  for  the  purpose  of  registering 
the  deed  of  conveyance.  According  to  the  finding  of  the  lower  Courts,  on 
arriving  at  Dacca,  Kumar!  was  too  ill  to  leave  the  boat ;  and  Luthi,  who  ac- 
companied her  to  Dacca  in  the  boat,  went  with  the  other  two  prisoners  to  the 
office  of  the  Registrar,  and  there  personated  her,  and  had  the  deed  registered 
in  her  name. 


Revision  of  proceedings  under  ss.  404  and  405  of  the  Code  of  Criminal  Procedure. 
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1869.  We  think  there  is  nothing  to  show  that  the  prisoners  intended  to  defraud 

'  or  injure  anybody  in  putting  forward  Luthi  to  personate  Kumari,  and  do  an 


QDEBK       ^^^  which,  doubtless,  Kumari  would   have  done,   had  she  not  been   prevented 
Luthi       by  illness  from  going  to  the  office  of  the  Registrar  in  person. 
Bbwa,  y^^  think,  therefore,  that  the  prisoners  should  not  have  been  convicted 

2  B.  L.  E.  ^f  cheating  by  false  personation  under  s.  419  of  the  Indian  Penal  Code.  The 
A.  Cr.  25.  qAPq^^j^  which  they  committed  was  an  offence  under  s.  93  of  Act  XX5  of  1866. 
[IIW.B.24.]  ^^Q^  therefore,  quashing  the  conviction,  as  a  conviction  under  s.  419,  substi- 
tute a  conviction  under  s.  93  of  Act  XX.  of  1866  against  the  prisoner  Luthi 
for  falsely  personating  Kumari,  and  a  conviction  under  s.  94  against  Anand 
and  Becharam  for  abetting  the  offence.  Under  all  the  circumstances  of  the 
case,  we  think  a  slight  sentence  only  is  called  for,  and,  therefore,  direct  the- 
prisoner  Luthi  to  be  imprisoned  for  four  calendar  months,  and  the  prisoners, 
Anand  and  Becharam,  for  six  calendar  months,  to  be  reckoned  from  the  daj 
of  the  Joint-Magistrate's  order,  viz,,  the  15th  of  December  last. 


Before  Mr.  Justice  Norman  and  Mr.  Justice  E.  Jackson, 

M^ch2$  MAHANT  DHANRAJ  GIRI  GOSWAMI  v,  SRIPATI  GTRI 

GOSWAMLi 

2  B.  L.  B. 

A.  Or.  27.  Possession— CerUfioaU-^Act  XXVII,  of  iS60—Crimi»al  Procedure  Code,  s.  318. 

[11  W.B.38.J  ^  j^Q^  3  jj^  ^  dispute  about  possession  of  a  certain  muth.  A  was  declared  by  the 
Magistrate,  under  s.  318  of  the  Criminal  Procedure  Code,  to  be  in  possession.  Subsequent- 
iy,S  got  a  oertifioate  under  Act  XXYII.  of  1860,  and  applied  to  the  Magistrate  for  posses- 
sion, which  was  given  to  him. 

Heldf  that  the  Magistrate's  order  giving  possession  to  B  was  irregular,  and  must  be 
set  aside. 

This  case  was  brought  before  the  High  Court  by  the  Judge  of  Outtack 
in  the  following  letter  of  Reference  : — 

Under  s.  434,  Act  XXV.  of  1861,  and  Circular  Order  of  the  High  Court, 

Case    No     82    of    1868      ^^^^^  ^^^^  •'^^y  l^b3,  No.  18,  1  herewith  transmit 

Mahant  Dhanraj  Giri  Go-     ^^^  record  of  the  case,  noted   in  the  margin,    to  be 

Bwami o.  Sripati  Giri  Goswa^     laid  before  the  High   Court,   with    the  following 

mi.  report : — 

There  was  a  dispute  between  two  parties,  Dbanraj  Giri  and  Sripati  Giri, 
about  possession  of  a  certain  muth  and  its  appurtenances.  Dhanraj  Giri  was 
found  to  be  in  possession  by  the  Joint- Magistrate  Mr.  Barton,  and  was  order- 
ed to  retai.i  the  property  under  s.  318,  Code  of  Criminal  Proueduie.  Subse- 
quently, on  the  other  claimant,  Sripati,  obtaining  a  certificate  under  Act 
XXVII.  of  1860,  the  Officiating  Joint-Magistrate,  Mr.  Box  well,  made  over 
possession  of  the  property  to  him  ;  and  against  this  order  Dhanraj  Giri 
appeals. 

The  order  passed  by  the  Officiating  Joint-Magistrate  appears  to  me  to 
be  illegal  for  the  following  reasons  : — The  possession  of  the  property  in  ques* 
tion  was  found  by  the  late  Joint- Magistrate  to  be  with  Dhanraj  Giri  ;  and 
under  s.  318  of  Act  XXV.  of  1861,  he  was  kept  in  possession.  The  present 
Joint-Magistrate  would  not  legally  interfere  with  that  possession,  and  nothing, 
except  a  decree  of  the  Civil  Court,  can  oust  the  party  put  in  possession  under 

^  Beferenoe  to  the  High  Court,  under  8.  434  of  the  Code  of  Criminal  Procedure,  from 
the  SesBioDs  Judge  of  Cuttack. 
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the  former  order.  I  am  clearly  of  opinion  that  a  certificate  ander  Act  XXVIT. 
of  1860  does  not  amount  to  a  decree,  and  is  not  sufficient  to  warrant  posses- 
sion of  property  being  made  over,  under  such  circumstances  as  appears  in 
this  case.  As  I  think  that  the  order  passed  is  illegal,  I  beg  to  refer  the  case 
for  the  consideration  of  the  Court 

Jtufgment  of  the  High  Court. — The  order  of  Mr.  Boxwell  appears  irre* 
gular.  Irf  the  first  place,  the  grant  of  the  certificate  under  Act  XXVII.  of 
]  860  does  not  decide  the  title  to  the  land  ;  and,  if  it  did,  an  order  of  the 
Civil  Court  must  be  executed  by  that  Court,  and  not  by  the  Magistrate. 

Mr.  Boxwell  appears  to  have  been  misled  by  Mr.  Barton's  order,  which 
was  also  irregular.  Mr.  Barton  should  have  declined  to  interfere,  except  to 
keep  the  peace,  and  left  the  parties  to  apply  to  the  Judge  under  the  provi- 
sions of  Act  XIX.  of  1841  to  appoint  a  curator,  or  make  some  order  with 
regard  to  the  property,  till  the  right  of  succession  should  be  determined.  The 
question,  which  was  not  of  a  disputed  possession,  but  of  a  right  of  succession, 
could  not  be  properly  dealt  with  under  s.  318  of  the  Code  of  Criminal  Pro- 
cedure.    We  quash  Mr.  Boxwell's  order. 


1869. 


MlHAI^ 
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GOSWAMI 
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SSIPATI 

Girt 

GOSWAMI, 

2  B.  L.  B. 
A.  Cr.  27. 

[11W.K.28.] 
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Befebbkce 

BY  THE 
OFFICIAriNO 

Additional 
Sessions 
Judge  op 

21rPERGUN- 
NA8, 

2  B.  L.  B. 

S.  N.  2. 


Criminal  Procbdubb  Code  (Actp  XXV.  of  1861),  as.  427  &  435~Dirko- 
TiON  TO  Commit — Pkogbdube. — One  Guhini  Mussulmani  charged  |Takim  Sir- 
dar and  Esab  Sirdar  with  breaking  into  her  house  at  night,  and  comoiitting 
a  rape  upon  her  person.  The  Deputy  Magistrate  of  Satkhira  convicted  both 
the  accused,  under  s.  457  of  the  Indian  Penal  Code,  of  the  offence  of  com- 
mitting house-breaking  by  night  in  order  to  the  committing  of  an  offence 
punishable  with  imprisonment  (viz.  rape),  and  sentenced  them  each  to  be 
rigorously  imprisoned  for  six  months,  and  to  pay  fines  of  Rs.  6  each,  and  in 
default  of  payment  to  be  further  imprisoned  for  ten  days.  The  accused  ap- 
pealed to  the  Sessions  Judge,  who,  on  June  13th,  1868,  set  aside  the  order 
of  the  Deputy  Magistrate,  and  directed  that  the  accused  should  "  be  com- 
mitted to  the  Sessions  on  a  charge  of  rape."  The  Deputy  Magistrate,  accord- 
ingly, committed  the  accused  Hakim  Sirdar,  on  charges  of  rape,  under  s.  376  ; 
attempt  to  commit  rape,  under  ss.  511  and  376  ;  and  house-breaking  by  night 
with  intent  to  commit  an  offence  punishable  with  imprisonment,  under  s.  457 
of  the  Penal  Code ;  and  the  accused,  Esab  Sirdar,  on  charges  of  abetment  of 
the  first  two  of  the  above  charges,  and  of  committing  an  offence  under  s.  457 
of  the  Penal  Coda 

On  a  reference  by  the  Sessions  Judge  to  the  High  Court,  heldy  "  the  case 
of  the  Queen  v.  Ramtahal  Smg  and  others^  is  exactly  similar  to  that  now- 
referred  to  us  by  the  Sessions  Judge,  and  should,  in  our  opinion,  govern  it. 
The  offence  of  which  the  accused  were  convicted  by  the  Deputy  Magistrate, 
namely,  lurking  house-trespass  by  night,  (be,  s.  457,  Penal  Code,  was  one  tri- 
able by  that  officer  ;  and,  therefore,  ss.  427  and  435  of  the  Criminal  Proce- 
dure Code  did  not  apply,  and  the  Sessions  Judge  was  wrong  in  directing  the 
men  to  be  committed  to  the  Sessions.  The  order  of  the  Sessions  Judge  direct- 
ing commitment  must  he  set  aside,  and  the  order  of  the  Deputy  Magistrate 
restored." — Per  Loch  and  Glover,  JJ.,  Reference  by  the  Officiating  Additional 
Sessions  Judge  of  24-Pergunnas.     9th  September  1868. 


1868. 


Penal  Code,  a.  206 — Act  X.  of  1859,  s.  145. — A  Deputy  Mc^strate 
convicted  and  sentenced,  under  s.  206  of  the  Indian  Penal  Code,  certain  per- 
sons for  having  fraudulently  removed  property  to  prevent  its  being  taken  in 
execution  of  an  Act  X.  decree. 

The  Judge  was  of  opinion  that  the  Deputy  Magistrate's  order  was  illegal, 
and  sent  the  case  up  to  the  High  Court  that  the  Deputy  Magistrate's  orders 
might  be  quashed,  on  the  ground  that,  as  a.  145  of  Act  X  of  1859  provides 
for  the  punishment  of  persons  who  remove  property  distrained  under  that 
Act,  the  Deputy  Magistrate  was  not  empowered  to  try  this  case  as  one  punish- 
able under  a.  206  of  the  Indian  Penal  Code. 

[10  W.B.46.3  On  reference  to  the  High  Court,  held,  "  it  appears  to  ud'that  the  offence 

is  punishable  under  s.  206  of  the  Indian  Penal  Code,  and  not  under  s.  145  of 
Act  X  of  1859,  which  relates  to  property  under  distraint,  and  not  that  taken 
in  execution  of  a  decree. 

"  The  Collector  trying  a  case  under  Act  X.  of  1859  is  a  Judge — illustra- 
tion to  a  19,  Penal  Code ;  and  the  words  "  Court  of  Justice  "  denote  a  Judge 
empowered  by  law  to  act  judicially  alone — s.  20,  Penal  Code ;  and  a  suit  for 

>  6  W.  B.,  Crim.,  12» 
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rent  h  certainly  a  civil  suit  so  that  if  a  person  fraudulently  remoTes  property,         '868. 
intending  thereby  to  prevent  that  prop^ty  from  being  taken  in  execuiton  of    ^  «  t    r> 
a  decree  or  order  which  has  been  made  hy  a  Collector,  who  is  a  Oonrt  of  Jus-       s.  N.  4. 
tiee  m  a  civil  suit,  ».«.,  a  suit  for  rents,  he  cmUniits  the  offence  described  in  tj^q-^  B»461 
d.  206,  Penal  Code.     We  think  that  tfw^rf!  Are  no  grounds  for  the  interfer-  '• 
ence  of  this  Court."     Per  Loch  and  Glover,  J  J.,  Caurchandra  Chuckerbutfey 
V.  Krishntf  Mohan  Sing^  Reference  by  the  Sessions  Judge  of  Tippefah.     11th 
Sf^piember  1868. 


Chap.  XIV.,  Criminal  Procedure  Code  (Act  XXV.  op  1861)— Police        1868. 
Enquiry. — Foktu  Shah  laid  before  the  Magistrate  a  complaint  under  s.  380       ^ 
of  the  Penal  Code.     The  Magistrate  ordered  a  police-inquiry,  and,  on  the       Bhah 
report  made  by  the  police,  dismissed  the  complaint.     The  Sessions  Judgw  Eetision  of 
refc*rred  the  case  to  the  High  Court,  on  the  ground  that,  in  cases  under  Chap.  Pboceedings 
XIV.  of  the  Criminal  Procedure  Code,  the  Magistrate  could  not  order  a  ^^  ^^^  ^^^^ 
police-inquiry — Uarachand  Nowlaka's  case^ — and   ought   not,   therefore,  to  ^^' 

have  acted  on  the  result  of  such  inquiry.  ^h-^'^' 

Pkr  (Jlovbb,  J.  (diss^iting  from  Harachand  Nowlaka^a  case). — Under  '"iqw.  11.49.1 
8.  133,  a  Magistrate  may  order  a  police-inquiry  **  into  any  offence  punishable  ^ 
under  the  Penal  Code." 

Per  Loch,  J. — The  Magistrate  had  no  authority  to  order  an  inquiry 
into  this  case  by  the  polica  It  is  a  case  which  comes  under  the  provisions 
of  Chap.  XIV.  of  the  Code  of  Criminal  Procedure,  and  though  some  of 
the  provisions  of  Chap.  XII.  have  been  extended  to  complaints  coming 
under  Chap.  XIV.,  yet  the  power  to  order  an  inquiry  by  the  police,  under 
8.  180  of  the  Code,  does  not  appear  to  be  included  among  the  provisions  so 
extended. 

(The  Magistrate  had  examined  the  complainant  under  s.  6G  of  the  Cri- 
minal Procedure  Code,  and  dismissed  the  complaint  under  s.  67.  Held,  there- 
fore, that  the  Court  could  not  interfere  in  the  case.)  Per  Loch  and  Glover, 
J  J ,  Revision  of  Proceedings  in  th^  Cstse  of  Foktu  Shah.  12th  f^ovember 
1868. 


Procedure — Criminal  Procedure  Code,  s.  270 — Dismissal  op  Com-        1868. 

PLAINT. — Prosecutor  complained  before  the  Magistrate  of  Rungpore  that  three 

persons  named  had  reaped  his  crop,  and  assaulted  him  when  he  interfered.       Bilash 
Hummons  issued  to  the  def«indants.    On  the  day  of  hearing,  prosecutor  appear-     i^f ^.kroo 
ed  with  his  witnesses,  and  defendants  also  were  present     One  of  the  defend-    o  B  L  B 
ants  turning  out  to  be  a  child  of  8  years  of  age,  the  Magistrate  forthwith      y^  j^^  15/ 
dismissi^d  the  case,  without  elfSHTtfrtiTg'  dWITpTainant  or   his  witnesses,  and  rinw  r  61 1 
ordered  the  former  to  pay  compensation  to  defendants,  under  s.  270,  Criminal 
Procedure  Cod«.     The  Judge,  being  of  opinion  that  the  Magistrate's  proceed- 
ing's were  illegal,  referred  the  case  to  the  High  Court,  who  ordered  the  Magis- 
trate to  explain  his  action.     The  Magistrate  submitted  that,  had  the  fact  of 
one  of  the  defendants  being  a  boy  of  8  years  of  age  been  known  to  him,  he 

»  8  W.  R.,  Grim.,  12. 

[This  case  refers  to  Qtteen  ▼.  Harrak  Chand  Nowlaha  (8  W.  E.  12),  and  \%  itself  re- 
ferred to  in  In  re  Ja^abandhu  Hivii  v.  Ooba^-dAan  JBera  (4  B.  L.  K.  A.  Cr.  1). — Ed.] 
[This  case  is  referred  to  in  Smpress  v.  Shibo  JBehara  (8  C.  L.  E.  266).— Ed.] 
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16Gd«       would  have  summarily  dismissed  the  complaint  originally  without  issue  ol 

JJTT^      process,  and  he  thought  that  he  was  at  liberty  to  do  the  same  on  the  day  of 

^  hearing.     He  further  urged  that  in  any  case  the  order  for  compensation  would 

Makboo,     ^^^d  good,  as  s.  270  admitted  of  an  order  for  compensation  being  made  in 

2  B.  L.  B.    *v®T  instance  of  a  vexatious  prosecution  under  Chap.  XV.,  whether  the 

S.  N.  is.      case  had  been  fully  tried  or  not 

[10  W.B,  6L]  The  judgment  of  the  High  Court  was  delivered  by 

LooH,  J. — It  appears  to  us  that  the  Magistrate's  order  is  erroneous. 
The  complainant  charged  certain  parties  with  assaulting  him,  and  obtained  a 
summons  requiring  their  attendance  before  the  Magistrate.  On  their  appear- 
ing, one  of  the  parties  charged  was  a  boy  supposed  by  the  Magistrate  to  be 
;about  ^  years  old,  and  he,  therefore,  without  going  into  the  evidence  for  the 
ooroplainant,  <:onsidered  the  complaint  frivolous,  discharged  the  accused,  and 
£ned  the  complainant  under  the  provisions  of  s.  270,  Code  of  Criminal  Pro- 
cedure. Even  if  the  charge  could  not  be  sustained  against  the  boy,  it  might 
have  been  against  the  other  parties.  It  is  quite  possible  that  a  boy  of  8  or 
10  years  might,  from  the  love  of  mischief,  or  fun,  or  from  the  example  or 
directions  of  his  elders,  join  with  them  in  assaulting  a  person,  but  it  would 
be  no  reason  for  dismissing  a  case,  or  holding  the  complaint  to  be  frivolous 
or  vexatious,  because  one  of  the  assailants  was  a  child.  We  think  the  order 
imposing  a  fine  should  be  set  aside. 

The  Magistrate  considers  that  he  was  justified  in  dismissing  the  case 
without  hearing  the  evidence,  and  that,  even  if  there  were  no  trial,  he  had 
authority  to  impose  a  fine  under  the  provisions  of  &  270.  A  Magistrate  has 
certainly  authority  to  dismiss  a  complaint  under  the  provisions  of  s.  67,  before 
Issuing  a  summons  for  the  attendance  of  the  accused  ;  but  when  the  parties 
-charged  are  in  attendance,  as  well  as  the  complainant  and  his  witnesses,  it  ap- 
pears to  us  that  the  Magistrate  is  bound  to  follow  the  procedure  laid  down  in 
ss.  265  and  266,  and  cannot  dismiss  the  complaint,  without  hearing  the  evi- 
•dence.  The  Magistrate's  order  dismissing  the  complaint  should  also,  I  think, 
be  set  aside;  and  the  complainant  be  allowed  to  prosecute  the  charge,  if  so 
minded.  Per  Loch  and  Glover^  JJ.y  Bilash  v.  Makroo,  Keference  from  the 
Sessions  Judge  of  Bungpore.     11th  December  1868. 
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Before  Mr,  Justice  Norman  and  Mr,  Juetice  E.  Jackson, 

•  THE  QUEEN  v,  RASSUL  NUSHY  and  others.^  1869. 

Jan,  26. 
ObstrueHnff  a  Road— Act  XXV,  of  1861,  *.  82a. 

2  B.  L.  B. 

Where  A  oomplained  merely  to  the  Magistrate  that  ''  a  certain  road  had  been  oh-       ^^,  9, 
■truoted  by  B  and  others,"  held^  that  the  Magistrate  was  not  bound  to  inquire  into  the  r%t  -m  n 
matter  under  s.  820  of  Act  XXV.  of  1861.  m  W.  S.  8.] 

DuROA  Prasad  Das  complained  to  the  Magistrate  of  Rungpore  that  "  a 
certain  road  had  been  obstructed  by  Rassul  Nushy  and  others. '^  The  Magis^ 
trate  merely  passed  the  order :  "  Let  it  be  filed  in  the  office."  The  Jadge 
held  that  the  Magistrate  was  wrong  :  (I)  in  not  inquiring  if  the  road  was 
public  or  private  ;  (2)  in  not  recording  his  opinion  in  English  ;  (3)  in  not  pro- 
ceeding under  ss.  308  or  320  of  the  Criminal  Procedure  G)de  according  as  the 
road  was  public  or  private.  The  Magistrate  considered  that  it  was  for  the 
person  aggrieved  to  make  out  his  right  to  the  road  in  the  Oivil  Oourt.  The* 
Judge  held  that  the  omu  lay  on  the  other  side  to  show  that  they  had  a  right 
to  close  the  road.  It  did  not  appear  that  there  was  any  fear  of  a  breach  of 
the  peace. 

Jackson,  J. — It  is  clear  that  the  interference  of  the  Magistrate  in  this 
case  was  not  asked  on  the  ground  that  the  road  was  a  public  road.  The  applir 
cation  made  by  the  petitioner  consists  of  a  hurriedly  and  carelessly  written 
petition  of  four  lines.  It  does  not  state  when  the  pathway  was  dug  up  by 
the  defendants.  Under  such  circumstances,  I  am  not  prepared  to  say  that 
the  Magistrate  was  obliged  to  inquire  into  the  dispute.  S.  320  certainly  gives 
the  Magistrate  a  discretion  in  the  matter.  There  is  nothing  in  the  petition 
to  show  that  there  was  any  dispute  at  the  time  the  defendants  dug  up  the 
pathway.  The  Oivil  Oourt  is  the  proper  tribunal  to  settle  such  disputes ;  and 
even  the  Magistrate's  orders  would  be  subject  to  the  decision  of  a  Civil  Oourt^ 
There  are  cases  where  a  Magistrate  should  interfere  to  prevent  a  breach  of  the 
peace,  but  it  does  not  follow  that  he  must  interfere  in  all  cases.  In  the  ab- 
sence of  all  details  as  to  when  the  occurrence  complained  of  took  place,  I 
think  the  Magistrate  was  right  in  this  case  in  not  interfering. 

NoRHAN,  J. — I  entirely  concur  in  these  remarks.  It  appears  to  me  that 
it  was  for  the  complainants  to  make  out  a  case  for  the  summary  interfer- 
ence of  the  Magistrate  under  s.  320.     They  wholly  failed  to  do  so. 


'  BifertDoe  under  8.  484  of  the  Code  of  Criminal  Procedure. 
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Before  Mr.  Justice  Norman  and  Jfr,  Justice  E.  Jackson. 
/J^^^  THE  QUEEN  v.  CHOWDHRY  and  other8.i 


^  _    _    _       Criminal  Procedure  Code  (Act  XXV.  of   1861J,  *.  2&i—Reeognitance  to  keep  Peace. 

2  B.  Jj.  Kr. 

App.  26.  A  charge  of  crimioal  trespiBs  and  misdii^  was  dismissed.    Tbereapon  the  Magistrate 

recorded  au  order  in  the  presence  of  both  parties,  odling  on  them  to  show  ci^^9e,  on  a  day 
fixed,  why  they  should  not  enter  into  recognisances  to  keep  the  peace. 

Held,  it  was  not  necessary  also  to  issue  a  summons  to  them  under  s.  288  of  the  Cri- 
minal Procedure  Code. 

Bhikari  Rai,  on  behalf  of  Chowdhry  Jagamohun  Prasad  and  two  others, 
complained  against  Mr.  Crowdy,  a  planter,  that  he  had  forcibly  uprooted  to- 
bacco and  other  crops  belonging  to  his  master's  ryots,  and  forcibly  sown  in- 
digo on  their  land.  A  local  inquiry  was  ordered,  and  the  case  heard,  when 
the  Join t-Ma,gist rate  came  to  the  conclusion  that  the  charge  was  false  and 
vexatious.  He  then  recorded  an  order  in  the  presence  of  both  the  parties, 
to  the  effect  that,  on  a  certain  day  then  fixed,  they  should  appear  and  show 
cause  why  they  should  not  enter  into  security  of  Ra.  2,000  to  keep  the  peace; 
On  the  day  fixed,  the  Joint-Magistrate  took  up  the  case,  and,  without  hear- 
ing any  further  evidence,  ordered  the  Chowdhry  and  other  two  prosecutors 
in  the  first  case  to  give  security  as  above.  The  Judge,  on  applications  made, 
held  that  as  no  summons  had  issued  under  s.  283,  Criminal  Procedure  Code, 
the  order  should  be  set  aside.  He  referred  the  case  to  the  High  Court 
The  judgment  of  the  High  Court  was  delivered  by — 
KoRMAN,  J. — We  see  no  reason  for  interference,  though  no  summons 
was  served.  An  order  was  passed  by  the  Joint-Magistrate  in  open  Court,  in 
the  presence  of  the  parties,  that  they  should  appear  on  a  certain  day.  and 
show  cause  why  they  should  not  give  security  to  the  amount  of  Rs.  ^,000. 
In  pursuance  of  that  order,  the  parties  did  appear,  and  shewed  cause.  They 
were  fully  informed  of  the  grounds  of  the  order  by  the  proceedings  which 
had  previously  taken  place. 

B^fbre  Mr,  Juetioe  Norman  and  Mr.  Jn$iice  E.  Jackson, 
i8Ga  THE  QUEEN  v.  RAMGOBIND  OHUOKERBUTTY. 

March  2. 

CorHfleaie  Ta»^Ftne—-Nesf^et, 

2  B.  L.  B. 

Ai)p.  40.  The  fine  imposed  under  s.  17,  Act  IX.  of  1868,  for  neglect  to  take  out  a  certificate, 

n  1  -nr  D  10 1  t^xxsi  Dot  be  lest  than  twioe  the  amoant  for  which  such  ctrtiiloaite  should  b#  taken  out. 

1,11  W  t  Af.  lO.J 

Tbb  judgment  of  the  Court  was  delivered  by 

Norman,  J. — This  was  a  proceeding  under  s.  17  of  Act  IX.  of  1868,  for 
penalties  to  which  the  defendant  was  aUeged  to  be  liable  for  not  taking  out 
a  certificate  and  paying  for  the  same  within  seven  days  after  the  service  upon 
him  of  a  notice  by  the  Collector  requiring  him  to  do  so. 

The  Deputy  Magistrate  of  Mymensingh,  Mr,  Andrew,  ijtys,  defendant 
could  have  told  a  servant  to  pay  the  assessment.  He  was  guilty  of  a  par- 
donable neglect  for  not  doing  so.  Accordingly,  he  ordered  him  to  pay  the  as- 
sessment, Rs.  16,  and  a  fine  of  one  rugee. 

The  Collector  of  License  Tax  brought  the  matter  to  the  notice  of  the 
Magistrate,  Mr.  Alexander ;  and  eventually  an  application  was  made  to  this 
Court  on  behalf  of  the  Government  of  Bengal,  praying  that  the  record  might 


^  Beferenoe  under  s.  434  of  the  Code  of  Criminal  Procedure. 
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be  sent  for,  nnder  s.  404  of  the  Oode  of  Criminal  Procedure,  on  the  ground 
that  the  conviction  was  illegal,  inasmuch  as  the  Magistrate  had  no  power  to 
remit  any  portion  of  the  fine,  being  bound,  under  the  17th  section,  to  impose 


1869. 


Queen 


on  every  offender,  on  conviction,  a  fine  equal  to  twice  the  sum  mentioned  on  Eamgobind 

such  notice.     We  have  sent  for  the  record.     We  are  of  opinion  that  the  con-  Chuckbe- 

tention  of  the  Government  pleader  is  correct.     We  should  not  have  had  any  butty, 

hesitation* in  quashing  the  conviction,   and  remitting  the  case  to  the  Magis-  2  B.  L.  E. 

trate  for  a  fresh  trial,  but  that  Baboo  Anukul  Chandra  Mookerjee,  on  the  -^PP-  ^' 

part  of  the  Government,  states  that  the  Government  does  not  desire  to  press  LH  W.B.  18.] 
the  case  further  as  against  the  party  convicted. 
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Wxt  ^igh  Court  of  Jubkattire 

AT  FORT  WILLIAM  IN  BENGAL. 


FULL  BENCH  RULINGa 

a^Mre  Sir  BaTne$  Peacock,  KU,  Chief  Justice,  Mr,  Justice  Bayley,  Mr,  Justice  L.  8. 
Jackson,  Mr,  Justice  Macpherson,  and  Mr.  Justice  Mitter. 

THE  QUEEN  v.  GORAOHAND  GH0SE.1  1868. 

Auff,  17. 
Power  of  ike  High  Court  as  a  Court  of  Revision —  Verdict  of  a  Jury. 


8  6.  L.  B. 

The  verdkt  of  a  jury  cannot  be  reyened  by  a  Court  of  Bevision^  even  if  it  be  a  verdict      F.  B.  1. 
«I "  guil^/'    The  only  remedy  for  the  prisoner  in  such  a  oa«e  is  an  appeal  (which  can  ui'W.B.29.1 
only  be  on  a  question  of  law),  or  an  apphcation  to  the  Executive  Government.    Nor  can  ^ 
a  verdict,  pronounced  by  a  jury,  of  "  not  guilty/'  be  reversed  by  the  High  Court  on  re- 
viaion.  and  it  is  clear  that  no  appeal  lies  from  such  a  verdict. 

Thx  following  reference  was  made  to  the  Full  Bench  of  the  High  Court, 
by  L  8.  Jackson,  J.,  in  the  case  of  Gorachaud  Ghose,  tried  before  the  Ses- 
aionis  Judge  of  Hooghly,  on  the  30th  May  1868,  on  charges  of  forgery  and 
using  as  genuine  a  forged  document,  under  ss.  466  and  47 1  of  the  Indian  Penal 
Code. 

The  prisoner  had  been  acquitted  by  the  unanimous  verdict  of  the  jary, 
and  discharged. 

The  following  was  a  note  by  L  S.  Jackson,  J.,  dated  July  29th,  1868, 
which  contains  the  order  of  reference  : — 

i  wish  this  case  to  be  laid  before  a  Full  Bench  for  the  purpose  of  deter- 
mining the  question  whether,  in  the  event  of  a  jury  returning  a  verdict  of 
**  guilty  "  or  *'  not  guilty,"  under  the  express  direction  of  the  Presiding  Judge, 
and  such  direction  being  held  by  this  Court  to  be  contrary  to  law,  it  is  not 
competent  to  the  High  Court,  on  revision,  to  set  aside  such  erroneous  direc- 
tion, and  thereupon  to  quash  the  proceedings  and  order  a  new  trial  I  am 
at  present  of  opinion  tliat  this  may  be  done,  but  there  are  decisions  to  the 
contrary.  The  Qvsen  v.  Gorachand  Gopee,^  2*he  Queen  v.  ToycUt  iSheikh,^ 
The  Queen  v»  JSheikh  Bazu^'^  The  Qv^en  v.  Bharut  Chwnder  Christian,^  Th^ 
Qtieen  v.  SakhaiU  Sheikh,^  The  Queen  v.  Guneah  Koormee,^  The  Queen  v. 

^  [This  case  refers  Ui  Bharut  Chunder  Chrittian,  Appellaut  (1  W.  B.  2)  ;  Queen  v. 
Sakhaut  Sheikh  (2  W.  B.  13)  ;  Queen  v.  Chunesh  Koormee  (4  W.  B.  1)  ;  Queen  v.  Toyab 
Sheikh  (5  W.  B.  2)  ;  Queen  v.  Gorachand  Gope  (5  W.  B.  45 ;  B.  L.  B.  Sup.  Vol.  443)  ; 
(^en  V.  Boiak^  Koormee  (6  W.  B.  72) ;  Queen  v.  Kalichurn  Ganyooly  (7  W.  B.  2)  ; 
(^een  v.  Chunderkani  Chuckerbutty  (10  W .  B.  14;  IB.  L.  B.  A.  Cr.  8)  ;  Queen  y. 
Sheikh  Batu  (8  W.  B.  47  ;  B.  L.  B.  Sup.  Vol.  750)  ;  Queen  v.  Bykunt  A'ath  Banerjee 
(10  W.  B.  17  ;  3  B.  L.  B.  F.  B.  3n.)  :  and  is  referred  to  in  Queen  v.  Qoehto  Lall  Butt 
(15  W.  B.  68)  and  Queen  v.  Mori  Fraead  Gangooly  (8  B.  L.  K.  557).— Ed.] 

«  5  W .  B.,  Cr.  Bui.,  45 ;  B.  L.  B.  Sup.  Vol.  448 ;  1  Ind.  Jur.  N.  8.  177  (F,  B.). 

»  6  W.B.,  Cr.Bul.,  2. 

*  Jul^  27th,  1867  ;  8  W.  B.  47  ;  B.  L.  B.  Sup.  Vol.  750  (F.  B.). 

*  IW.B.,  Cr.Bul.,  2. 

*  2  W.  B.,  Cr.  Bui.,  18. 
7  4  W.  B.,  Cr.  Bui.,  1. 
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1868.  BolaJcee  Koorm4e,^    TIte  Queen  t.  KaHchurn  Gangook/,^  The  Quern  v.  Chuw 

T  derkant  CkucherbuUy,^  The  Queen  v.  Boiemni  Ndth  Bemerfee,* 

V,  Jackson,  J. — The  question  which  I  hfl^ve  felt  it  my  duty  to  refer,  for 

GoBi.  the  opinion  of  a  Full  Benofa,  h^  ^*  WbeilMr,  in  the  #¥«tit  ol  a  juvy  returning 

(^iHTD  a  verdict  of  "guilty"  or  "  not  guilty,"  under  the  express  direction  of  the 

o  -^V^  presiding  Judge,  and  such  direction  being  held  by  this  Court  to  be  contrary 

3  O,  Li,  lb.  ( 

r     ^^  ^-  n         *  6  W.  R.,  Cr.  ttul.,  72.. 
[11 W.  B.29.]         J  7  w.  B.;  Cr.  Eul.,  2. 

»  1  B.  L.  B.,  App.  Cr.,  8 ;  10  W.  B.  14. 

^  A^bra  Mif,  JmH%c0  PMeem  and  Mr.  Justit^  MOkoum.  Jm^M^^,  1969;  6  W.  B.  7S. 

THE  QUBBlf  «;  BAIKANTKaNATH  FAJTEBJ^EB.' 

Phear,  J. — Wf  thiuk  that  there  has  been  a  mif^tml  io  this  oaae.  The  whole  of  the 
charge  a)^D:«t  the  priM>ner  depended  upon  the  evidence  of  tUe  two  approvers.  It  is  un- 
doubted that  a  Judge,  in  cases  where  the  muterial  supporting  the  charge  against  the  pri- 
soner is  afforded  by  the  evidence  of  an  approver,  is  bound  very  #«rDfhny  to  warn  the  jury 
of  the  inftrmitj  which  necessarily  attaches  to  tliat  evidence.  He  is  bound  also  to  call  to 
their  atltention  the  oiroumstance,  if  it  be  in  fact  the  case,  t%«t  the  approver  iispetking 
under  the  influence  of  a  conditional  pardon,  that  i.%  a  pardon  coilditionat  upon  his  tcdling 
tfaetivih  to  the  satisfaction  of  the  Crown,  who  is  the  prosecator.  "W"e  think  that,  in  this 
lase;  the- Judge  had  a  desire  to  warn  the  jury  of  the  suspiftious  cltanioter  of  an  approver's 
evidence,  although  he  possibly  was  not  altogether  hap^  hr-l^  language  which  he  used 
for  the  purpose.  But  it  is  clear  that  he  omitted  entirely  to  point  out  to  them  that  the 
twa  pribeipAl  witnesses  were  sjAeaking  under  th«  iiiiuenee  of  a<  promise  of  pardooi  He 
wa» further  bound  to  tell  the  jury  that,  although  the  testimonj  pfi  penoos  so  situated  mm 
these  two  men  were  was  legally  receivable,  and  might  be  believed  by  them,  if  on  all  the 
facts  of' the  case  they,  in  their  judicial  discretion,  thought  fit  tbdo  so,  yet  that  they  ought 
not'  toTwt  solely  upon  this  testimony,  unless  it  w«*  corroborated^  that  is,  corroborated  so 
far  as  regards  the  charge  against  the  prisoner  at  the  bar.  In  this  case  the  Judge  has  not 
very  distiuctly  given  the  jury  this  warning,  though  he  has  more  than  once  told  them  that 
the  e^d^noe  of  the  approvers  was  corroborated,  but  f  think  it  is  apparent  that  he  has,  in 
rei<ard  to  this  point,  laboured  under  considerable  misapprehension.  In  one  place  he  saM 
that  it  was  certain  that  many  of  the  facts  spoken  to  by  the  approvers  were  true.  l%is,  of 
course,  might  well  be,  and  yet  their  testimonj,  so  far  as  it  affected  the  prisoner  at  the  Imr, 
might  be  entirely  uncorroborated  and  valueless.  It  has  often  been  observed  by  Jud^^es 
tlifl(t,  in  the  nature  of  things,  m>  one  knows  so  well  the  actual  facts  of  the  case  as  the  ap- 
proiec;  who  bj  his  own  admission  has  taken  a  part  in  them.  And  as  he  has  cenfeMiCd  ki» 
owe  guilt,  there  is  generally  no  reason  why  he  should  misrepresent  them,  except  so  far  am 
it  may  be  possible  for  him  thereby  to  shift  a  measure  of  culpability  from  his  own  shoulders 
to  those  of  some  one  else,  tnz.,  of  course,  to  those  of  the  prisoners  against  whom  he  m 
grriti}r  testimony.  Hence  the  question  alwayt<  is  in  any  given  case,  is  the  approver  Bp«»k- 
iHgs  toe  tr«tk,  not  merely  when  he  detaik  the  general  faets,  bat  when  he  says  that  the 
nriaoner  participated  in.  the  transaction,  and  did  that  which  it  was  naoeesary  tkat  he  should 
nave  done,  in  order  for  him  to  become  criminally  liable  to  the  charge  made  against  him  ? 
}n  saying  then  that,  before  the  evidence  of  an  accomplice  can  be  safely  depended  upon, 
so  fiir  89  it  affects  the  prisoner,  it  ought  to  be  eorrooorated,  I  understand  that  other 
evidence  Urom  souvees,  independent  of  the  approver,  should  bef  orthcoming  relative  to  fkotv 
which  implicate  the  prisoner  in  the  same  way  as  the  story  of  the  approver  does.  Now,  if 
we  look  at  this  case  by  the  light  of  this  explanation,  it  seems  that  the  corroboration  of 
the  approver's  testimony  against  the  prisoner  centres  in  one  single  fact.  For  it  is  not 
true,  as  the  Judge  said,  that  Tarak  Koer  deposed  that  the  notes  were  unendorsed  at  the 
time  of  K'ali  Kanfs  death.  It  is  quite  clear,  from  the  evidence  of  Tarak  Koer,  that 
there  was  a  possibility  of  these  notes  having  been  endorsed  before  KaU  Kant  died.  That 
witness  merely  says  this;  nsmefy,  that  the  notes  were  not  endorsed  whenhe  last  saw  them, 
but  then  he  says  also  that  he  had  not  seen  them- since  some  point  of  time,  two  or  three 
months  antecedent  to  Kali  Kant's  death.  It  may  possibh'  be  immaterial,  as  a  fact  in  the 
cnse,  whether  the  notes  were  endorsed  before  or  after  Kali  Kant's  death,  but  it  is  moii 
important,  in  considering  whether  the-  evidence  of  the  two  approvers  is  corroborated  or 

*  [This  case  b  followed  in  Queen  v.  Mokesh  Binoaa  (19  W.  B.  16  ;  10  B.  L.  B.  4ft5n)  ; 
approved  in   Empress  v.  Bepin  Biswas  (I.  L.  B.,  10  Cal.  970)  ;  and  upheld  in  Queen  ▼. 
^       Oorachand  Qhose  (11  W.  B.  29;  3  B.  L.  B.  F.  B.  1).— Ed.] 
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to  law,  it  is  not  competent  to  the  High  Court,  on  revision,  to  set  aside  iuch        1868. 
erroneous  direction,  and  thereupon  to  quash  the  proceedings  and  order  a  new  "    r    ;       * 
trial"     I  tind,   as  indeed  I  had   some  reason    to  apprehend,    that  I  have  the       ^  ^ 
tiiisfortune  to  differ  from  my  learned   colleagues  on   this  Bench.      I  need  not        Gora 
say  that  that  being   the  case,    1  proceed  to  express   my   opinion  with  great       Chand 
diffidence  ;  and  where  a  single  Judge  differs  from  four  of  his  colleagues,  he       <^hose, 
ought  to  apct,  under  the  strongest  conviction,  not  only  as  to  the  correctness    3  B.  L.  E. 
of  his  own  opinion,  but  also  with  reference  to  the  importance  of  the  matter       ^-  ^'  ^• 
at  issue,  before  expressing  that  opinion.     But  on  this  point  I  have  for  a  long  [H  W.  tt.  29.] 
time  held  a  very  strong  opinion,  and  I   think  that  the  point  involved  is  one 

not,  that,  while  they  swear  the  notes  were  not  endorsed  until  after  the  death,  there 
should  be  a  possibility,  on  the  evidence  of  the  person  who  is  supposed  to  have  corro- 
borated them,  that  they  were  endorf^ed  before  the  death. 

But  even  if  the  Judge's  statement  to  the  jury  on  this  head  were  strictly  correct,  he 
would  have  been  mistaken  in  thinking  that  Tarak  Koer  thus  afforded  any  corroboration 
of  the  approvers'  testimony  against  the  prisoner.  Obviously  the  bare  confirmation  of 
the  stAtement,  made  by  the  approvers,  that  the  endorsing  took  place  after  Kali  Kant's 
death,  is  no  confirmation  of  their  statement  as  to  the  person  who  effected  the  endorse- 
ment. 

The  only  other  corroboration  which  the  Judge  alludes  to  in  his  address  to  the  jury 
is  to  be  inferred  from  the  fact  that  a  500  rupees  note,  accompanied  by  a  slip  of  paper, 
covered  with  copies  of  the  forged  endorsement,  was  found  in  a  pot  sunk  in  the  floor  of  a 
room,  which  formed  part  <$f  the  prisoner's  house.    Probably  the  corroboration  which  the 
Judge  sees  in  the  finding  of  the  500  rupees  note  under  these  circumstances  is  very  much 
less  than  he  supposes.    But,  no  doubt,  the  corroboration  which  is  traceable  to  the  copy 
of  the  endorsement  is  strong  indeed,  if  only  one  thing  is  made  out,  namely,  that  the  pot 
and  its  contents  was  placed  in  its  position  of  concealment,  either  by  the  prisoner  himself, 
or  by  some  one  with  his  cognizance  and  by  direction.    Now,  as  1  read  the  evidence,  the 
fact  that  the  pot  was  found  in  a  portion  of  the  prisoner's  premises,  is  the  one  single  link 
which  connects  the  prisoner,  if  I  may  say  so,  with  the  contents  of  this  pot.    The  pointing 
out  of  the  pot  by  the  wife  is,  I  think,  no  evidence  against  the  husband.    But,  certainl}^, 
if  it  is  evidence  against  the  husband,  it  never  ought  to  have  been  allowed  by  the  Judge 
to  go  to  the  jury,  because  it  is  hearsay  evidence.    And  the  same  observation  applies  to 
the  remark  which  the  wife  is  said  to  have  made  as  to  her  husband  having  put  something 
away  in  the  place  where  the  pot  was  found.    Clearly,  if  the  wife  could  give  evidence, 
which  was  material  to  the  charge  against  the  prisoner,  she  should  have  been  called  as  a 
witness.    It  was  not  proper  to  allow  hearsay  evidence  afforded  by  her  conduct  and  her 
words  to  ^et  under  the  attention  of  the  jury.    It  seems  to  mo  that,  inasmuch  as  the 
corroboration  of  the  approvers,  so  far  as  their  story  makes  the  prisoner  a  participator  in 
their  crime,  depends  entirely  upon  the  fact  that  this  pot  was  found  in  the  prisoner's 
house,  this  cardinal  point,  upon  which  the  whole  case  hinges,  has  not  been  properly  singled 
out  and  brought  before  the  jury.    They  ought  to  have  been  told  that  there,  in  ^t, 
hinged  every  thing  which  was  in  the  nature  of  corroboration  of  the  approvers'  evidence. 
It  was  for  them  to  say,  in  view  of  the  evidence  which  bore  upon  this  particular  point, 
whether  they,  as  judges  of  fact  in  the  case,  considered  the  500  rupees  note  and  the  copy 
slip  suffioiently  brought  home  to  the  prisoner  to  make  the  story  of  the  approvers  credible 
and  trustworthy,  and  the  Judge  ought  to  have  aided  them  to  a  conclusion  by  carefully 
summing  up  that  evidence.    If  the  apparent  concealment  of  the  pot,  with  the  enclosed 
papers  in  the  prisoner's  house  taken  above,  told  against  him,  on  the  other  hand,  there 
certainly  were  facts  in  evidence  which  tended  to  lessen  the  force  of  the  adverse  presump- 
tion, and  not  a  little  to  suggest  that  the  whole  affair  was  a  trap  laid  by  the  approvers. 
If  so,  of  course,  ^1  shadow  of  corroboration  vanished.    The  Judge  should  have  taken 
care  that  this  side  of  the  case  did  not  escape  the  jury's  notice.    I  think  he  certainly 
ought  to  have  called  their  attention  to  the  circumstance  that  the  place  where  the  pot  was 
found  was  not  a  portbn  of  the  interior  of  the  living  house,  so  far  as  can  be  gathered 
from  the  evidence,  and  also  that  at  least  Dinanath,  one  of  the  approvers,  had  access  to  it. 
This  follows,  I  think,  from  the  evidence  of  Tewarri,  who  says  he  found  Denanath  with 
the  wife  in  another  part  of  the  house ;  that  means,  I  suppose,  the  inner  apartments ;  and 
if  he  could  get  there,  it  can  hardly  be  doubted  that  he  could  have  got  to  this  compara- 
tively public  portion  of  the  building.    And,  indeed,  there  is  nothing  in  the  evidence  to 
shew  that,  considering  the  unfinished  state  of  the  room  where  the  pot  was  discovered, 
other  persons,  as  well  as  Dinanath,  might  not  readily  have  entered  it,  or  that  it  is  in  any 
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1868.        the  importance  of  which  it  is  impossible  to  overestimate.      It  is  one  <MI 

-^—  which)  in  several  of  the  districts  under  the  Government  of  Bengal,  the  suo- 

QuEBA       cessful  administration  of  criminal  justice  greatly  depends. 
GrORA  I  think  it  well  to  state,  in  the  first  instance,  that  my  opinion  is  chiefly 

Chand      based  on  what  seems  to  be  a  most  important  difference  between  the  system  of 
Ghosb,      jury.trial  in  this  country,  and  that  familiar  to  lawyers  in  England.     The 
^S'^'^*     theory  of  trial  by  jury  in  this  country  is  one  wholly  distinct  from  that  at 
mw  p^ooT  ^^^^     ^^  England  I  take  it  that  the  system  of  jury-trial  rests  upon  the 
Lll  VV.1C.29.J  gj.gj^^  constitutional  principle  that  every  person  is  entitled  to  demand  that  he 
be  not  restrained  of  his  liberty,  except  per  legal  judicium  parium  sttorum  vel 
per  legem  terrce^  so  that  trial  by  jury  is  the  rule,  except  in  the  particular  cases 
when  Parliament  has,  by  Statute,  allowed  summary  convictions.     I  under- 
stand that  great  principle  to  underlie  the  finality  of  verdicts  given  by  English 
juries.     But  trial  by  jury  in  this  country  is,   I  believe,  altogether  devoid  of 
that  constitutional  character.     No  man  here  has  an   inalienable  right  to  be 
tried  by  jury.     It  is  simply  a  mode  of  trial  which  the  (Government,   by  an 
order  in  the  Gazette^  can,  at  any  time,  extend  to  a  particular  district  for 
particular  classes  of  cases,  and  the  Government  may  at  any  time  afterwards 
revoke  such  order  ;  and,  in  point  of  fact,  it  is  only  at  the  present  moment,  I 
believe,  in  seven  districts  in  Bengal,  and  in  respect  of  offences  under  a  few 
chapters  of  the  Indian  Penal  Gode,  that  this  mode  of  trial  is  at  present  in 
use.     I  consider  that  the  present  system  of  jury -trials  in  India  is  based  upon 
B.  1,  Reg.  VI.  of  1832,  by  which  enactment  trials  by  jury,  either  in  civil  or 

way  neceBsary  to  infer  that  anything  which  was  found  buried  there  was  buried  by  the 
act,  or  with  the  knowlddge,  of  tke  master  of  the  house.  Then,  again,  the  evidence  as  to 
what  led  to  the  discovery  should  have  been  reviewed  ;  and,  in  particular,  the  abeenoe  of 
the  principal  witness  should  have  been  commoDted  upon.  Without  going  further  through 
all  those  ^rtions  of  the  evidence,  which  tend  to  throw  suspioion  upon  this  matter,  and  to 
suggest  difficulty  as  to  the  value  properly  attributable  to  the  apparent  concealment  of  the 
pot  in  the  prisoner's  house,  it  seems  to  me  clear  that  there  was  so  much  of  importance 
hanging  upon  this  point,  that  the  J  udge  was  wrong  in  omitting  carefully  to  bring  it 
under  the  notice  of  the  jury,  and  to  tell  them  their  duty  in  regard  to  coming  to  a  conclu« 
sion  on  the  facts  which  surround  it. 

Finally,  there  is  no  doubt  that  the  Judge  was  wrong  in  allowing  any  matter  of 
prejudice,  not  being  direct  evideuce  of  fact  relevant  to  the  charge  against  the  prisoner,  to 
go  to  the  jury  while  they  were  trying  the  accused.    All  evidence  of  character  and  previous 
conduct  of  the  prisoner  ought  to  have  been  excluded ;  and  if  by  accident  any  such  had 
come  out  in  open  Court,  then  the  Judge  ought  most  distinctly  to  have  told  the  jury  that 
they  were  carefully  to  guard  themselves  from  being  influenced  by  it.    But,  unfortunately, 
the  Judge  has  taken  exactly  the  opposite  course.    He  has  not  only  allowed  statements  as 
to  the  prisoner's  character  for  forgery  to  be  made  in  Court,  but  he  has  founded  upon  it  a 
portion  of  his  charge  to  the  jury.    He  has,  in  effect,  told  the  jury  that  they  woula  not  be 
right  if  they  allowed  their  judjp^ment  of  the  value  of  the  evidence  before  them  to  be  in- 
fluenced by  a  consideration  of  the  prisoner's  previous  character  for  forgerv.    And  this  is 
the  more  unfortunate,  because  this  evidence  of  the  prisoner's  previous  character  comet 
from  no  one,  but  from  the  i^^provers.    For  all  these  reasons  I  think  that  the  Judge  has 
not  conducted  the  trial  in  the  way  in  which  it  ought  to  have  been  conducted.    He  has 
not  directed  the  jury  upon  points  with  regard  to  which  it  was  essential  that'they  should 
receive  instruction  from  the  Judge  in  order  to  their  coming  to  a  proper^. verdict.    He  has 
allowed  matter  to  come  in  as  part  of  the  evidence  in  the  case,  and  has,  indeed,  pressed  it 
upon  their  attention,  which  ought  to  have  been  studiouslv  kept  away  from  them  altogether, 
and  he  has  certainly  misinformed  them  with  regard  to  toe  question  of  oorroboration  and 
the  existence  of  corroborative  evidence  in  this  case.    I  think  that  the  verdict,  which  has 
been  arrived  at  under  the  guidance  of  a  direction  like  this,  must  be  set  aside,  and  of 
course  the  sentence  which  was  passed  thereon  quashed.    The  prisoner  most  be  discharged 
from  custody. 

We  think  it  desirable  to  add,  although,  perhaps,  it  may  be  superfluous  to  do  so,  tlist  this 
decision  has  not  the  effect  of  an  acquittd,  so  as  to  protect  the  prisoner  from  being  tried 
again.    At  the  same  time  we  do  not  think  it  neoeeiary  te  order  a  new  trial*— 10  W.  R.  17. 
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criminal  matters,  were  first  introduced  into  Ben^,  and  tbe  system  was  at        18^. 
that  time  introdaced,  not  upon  the  constitutional  principle  that  a  uative  was      T 
entitled  to  the  privilege  of  trial  by  jury,  the  fact  being  notoriously  otherwise  ;       ^  ^^ 
but,  in  the  words  of  the  section,  it  was   considered  **  desirable  to  enable  the        Goba 
European  functionaries,  who  preside  in  the  Courts  for  the  administration  of      CHAin> 
the  civil  or  criminal  justice,  to  avail  themselves  of  the  assistance  of  respect-      Ghose, 
able  nativcA  in  the  decision  of  suits,  or  the  conduct  of  trials  which  may  come    8  6.  L.  B. 
before  them."     By  the  provisions  of  that  Regulation,  the  verdict  of  a  jury      ^'  ^-  ^• 
was  no  more  than  a  suggestion  or  advice  to  the  Judge.     He  was  at  liberty  [llW.B.29r] 
to  act  upon  it  or  to  disregard  it,  and  the  decision,  both  in  civil  and  criminal 
nmCrters,  was  vested  exclusively  in  him,  as  it  is  to  this  day  in  criminal  cases, 
where  trial  is  conducted  with   the  aid  of  assessors.     The  Code  of  Oriminal 
Procedure,  in  its  provisions  in  respect  of  trial  by  jury,  has,  no  doubt,  gone  a 
great  deal  further  than  the  Regulation  of  1832.     It  has,  in  much  nearer,  if  not 
in  entire,  analogy  to  our  own  home  system,  placed  the  decision  of  facts  abso- 
lutely  in  the  hands  of  the  jury,  for  it  is  declared  by  s.  408  that,  if  the  cou- 
Tiction  of  any  person  has  been  on  a  trial  by  jury,  the  appeal  shall  be  admis- 
sible on  a  matter  of  law  only  ;  and,  further,  by  s.  406,  it  is  declared  **  in 
any  case  which  shall  be  revised  by  the  Sudder  Oourt,  it  shall  not  be  compe- 
tent to  the  8udder  Oourt  to  reverse  the  verdict  of  the  jury,  or,  except  as 
provided  in  this  chapter  (XXYIIL),  to  alter  or  reverse  the  sentence  or  order 
of  the  Court  below." 

The  difficulty  in  my  way,  therefore,  is  in  the  words  "  it  shall  not  be  com- 
petent to  the  Sudder  Court  to  reverse  the  verdict  of  the  jury." 

I  wish  it  to  be  understood  that  what  I  would  do,  and  what,  with  the 
greatest  deference,  I  think  the  Court  has  power  to  do,  is  not  to  reverse  the  ver- 
dict of  the  jury,  but  to  set  aside  the  enunciation  of  erroneous  law  upon  which 
that  verdict  of  the  jury  is  grounded.  I,  of  course,  admit  that  the  words  of 
the  law  and  the  intention  of  the  Legislature  are  too  clear  to  admit  of  any 
doubt ;  that,  where  the  facts  of  the  case  were  such  that  they  could  be  pro- 
perly, and  were,  referred  to  the  jury  for  a  verdict,  the  verdict  of  the  jury,  as 
a  6nding  simply  upon  those  facts,  is  irrevocable  ;  and  if  the  jury,  in  coming 
to  the  finding,  were  unfettered  and  uninfluenced  by  any  direction  of  law  by 
the  Judge,  there  could  be  no  ground  for  the  interposition  of  the  Court,  and 
the  verdict  would  remain  undisturbed. 

This  is  all  that,  in  my  opinion,  the  Legislature  meant  by  the  words  of 
8.  406,  tn«.,  "  it  shall  not  be  competent  to  the  Sudder  Court  to  reverse  the 
verdict  of  the  jury."  On  the  other  side,  I  think  I  am  entitled  to  refer  to  the 
terms  of  s.  403.  That  section,  which,  no  doubt,  refers  immediately  to  convic- 
tions, may,  at  all  events,  >)e  cited  for  the  purpose  of  showing  that  in  this 
country  there  is  not  the  difficulty  which  exists  in  a  certain  class  of  cases  in 
England  of  setting  aside,  in  favour  of  the  prisoner,  the  verdict  of  a  jury  on 
the  ground  of  misdirection.  The  prisoner,  therefore,  has  some  sort  of  reumdy 
in  such  a  case,  irrespective  of  appeal,  if  the  last  clause  of  s.  406  be  not  in 
the  way.  « 

I  think  it  is  not,  because  I  see  a  distinction,  which,  whether  I  can  make 
it  manifest  to  the  minds  of  others  or  not,  is  at  least  clear  to  my  own,  between 
"  reversing  the  verdict  of  the  jury,"  and  setting  it  and  the  remainder  of  the 
proceedings  aside,  on  account  of  antecedent  error  in  the  direction,  which  the 
Judge  is  bound  to  give  to  the  jury  before  they  consider  their  verdict,  and 
which  has  presumably  misled  them  in  coming  to  that  verdict. 

I  understand  reversing  the  verdict  of  a  jury  to  mean  "  coming  to  an 
opposite  couclasion  on  the  same  facts,  where  the  same  law  has  been  applied^'' 
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1868.  I  will  give  an  example  of  each  case,  taking  tip  first  the  side  of  convic- 

tions.    Suppose  that  a  man  were  charged  with  murder,  and  three  witnesses 


Queen      ^^  ^^  jj^^  appeared,  and  the  Judge,  directing  the  jury,  said  the  witnesses 

GoRA        were  apparently  credible,  and  there  was  no  obvious  reason  why  they  should 

Chand       he  disbelieved,  and  the  jury  thereon   took  the  same  view,  and  found  the  pri- 

Ghose,       soner  guilty.     The  Court  here,  on  revision,  might  think  the  statements  ira- 

3  B.  L.  R.    probable,  and  the  witnesses  not  entitled  to  credit ;  but  the  questidn  would  be 

F.  B.  1.      purely  one  of  fact,  and  the  Court  could  not  reverse  the  verdict     Again,  sup* 

[11W.R.29.]  pose  that  in  a  similar  case  there  was  only  one  witness  for  the  prosecution, 

who  was  an  accomplice,  and  three  witnesses  for  the  defence,  who  were  cousins 

of  the  prisoner,  and  the  Judge  should  have  refused  to  allow  these  witnesses 

to  be  examined  by  reason  of  their  relationship  to  the  prisoner,  and  should 

have  told  the  jury  that  the  accomplice-witness  was  entitled  to  full  credit,  and 

therefore  that  they  ought  to  convict  the  prisoner. 

If  the  Court  were  to  say,  on  revision,  this  trial  is  bad,  because  evidence 
for  the  defence  has  been  improperly  excluded,  and  because  the  jury  has  not 
been  properly  directed  as  to  dealing  with  the  evidence  for  the  prosecution, 
that,  1  take  it,  would  be  ground,  not  for  reversing  the  verdict,  because  the 
Court  would  probably,  if  so  directed  on  the  same  facts,  have  come  to  the  same 
conclusion,  but  for  setting  aside  the  proceedings,  and  ordering  a  new  trial  ; 
and  this,  I  have  not  the  least  doubt,  ought  to  be  done,  whether  the  prisoner 
appealed  or  no. 

It  is  suggested  that  the  record  would  remain,  and  that  there  could  be  no 
new  trial ;  why  not  1  It  seems  to  me  that,  in  this  country,  no  record  or  sen- 
tence is  in  any  sense  valid,  or  has  any  efficacy,  which  has  been  declared  by  a 
competent  Court  to  be  bad  in  law,  and  has  been,  for  that  reason,  set  aside. 
It  cannot  be  said  that  s.  56,  Code  of  Criminal  Procedure,  is  in  the  way  ;  be- 
cause if  the  words  of  that  Section  are  to  be  interpreted  literally,  they  would 
be  in  conflict  with  the  concluding  words  of  s.  405,  which  expressly  enables 
the  Sudder  Court  to  order  a  new  trial,  and  with  many  of  the  provisions  re- 
lating to  appeal.  It  seems  to  me,  too,  that  there  is  a  particular  significance 
in  the  words  of  s.  403,  which  empowers  the  Sudder  Court  to  call  for  a  report 
of  the  Judge's  direction  to  the  jury,  to  review  that  direction,  and  thereafter 
to  determine  any  point  of  law  arising  out  of  the  case,  and  pass  such  order  as 
it  thinks  fit.  For  what  other  purpose  could  these  words  have  been  used,  ex- 
cept for  the  purpose  of  enabling  the  Court  to  deal  with  such  misdirections, 
by  which  the  prisoner  had  been  prejudiced,  to  set  them  aside,  and  Qrder  a 
new  trial  ?  I  think  the  Court  can  do  this  under  the  express  terms  of  s.  403 
in  cases  of  conviction,  non  obstante  s.  406.  If  so,  a  verdict  is  not  final ;  and 
in  that  case  what  is  to  prevent  the  Court  from  dealing  with  a  case  of  acquit- 
tal under  s.  404  ? 

1  am  told  of  the  safeguards  provided  by  the  system  of  trial  by  jury.  I 
confess  that  I  am  much  more  concerned  for  the  public  than  for  the  case  of 
individuals,  and  interest  reipublicos  ne  malefida  remaneant  wnpunita.  Sup- 
pose, a  man  were  to  be  tried  for  a  brutal  assault,  and  the  Judge  were  to  tell 
the  jury,  "  One  of  the  witnesses  is  the  brother  of  the  prosecutor,  and  is  not 
a  competent  witness  ;  the  second  has  no  religious  belief,  and  is  therefore  in- 
famous ;  there  remains  but  one  witness,  and  his  testimony  is  by  law  insuffi- 
cient ; "  and  the  jury  thereupon  acquitted  the  prisoner ;  would  it  not  be  bet- 
ter for  the  public  that  this  man  should  be  re-tried  than  that  he  should  go  free 
on  account  of  the  sacredness  of  juries*  verdicts  t 

If  the  High  Court  be  not  at  liberty  to  make  such  order  as  I  have  sug- 
gested, I  confess  that  I  see  no  remedy  for  evils  of  very  serious  dimensions. 
The  Code  of  Criminal  Procedure  is  a  compact  system  of  law,   which  the 
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Legislature  passed  after  long  consideration  ;  and  the  Government  would  be  na-        1868. 

turally  unwilling  to  alter  that  law  as  to  any  of  its  fundamental  principles,    — r 

and  therefore  remedy  by  legislation  would  be  very  difficult     1  am  quite  sure,       W^^bbn 
however,  that  my  learned  colleagues  will  a£;ree  with  me  that  it  is  of  the  last        Go'ba 
importance  that  Courts  of  Justice  should  interpret  that  law  with  due  atten-       Chakd 
tion  to  its  terms,  but  not  so  as  to  create  impediments  in  the  way  of  adminis-       Ghosb, 
tering  ji&tice,   which  are  not  absolutely  forced  upon  them  by  its  provisions.     8  B.  L.  B. 
My  own  experience  teaches  me  that,  unless  the  Court  can  apply  the  remedy      F.  B.  1. 
which  I  advocate,   failure  of  justice  in  the  mofussil  will  be  of  almost  daily  [11W.E.29.] 
occurrenca     I  think,  with  great  deference,  that  the  Court  possess  the  power 
for  which  1  have  contended,  and  that  it  ought  to  be  exercised  in  the  present 
instance. 

Pbaoook,  O.J.  (concurred  in  byMiTTER,  J.) — I  entirely  agree  with  my 
honorable  colleague  (Mr.  Justice  L.  S.  Jackson)  that  the  Code  of  Criminal 
Procedure  ought  to  be  administered  with  due  attention  to  its  terms,  and  it  is 
for  that  very  reason  that  I  come  to  an  opposite  opinion  from  that  at  which 
be  has  arrived  as  to  the  proper  answer  to  be  returned  to  the  question  which 
has  been  propounded.  The  question  is  whether,  in  the  event  of  a  jury's  re- 
turning a  verdict  of  "  guilty  "  or  •'  not  guilty  "  under  the  express  direction 
of  the  presiding  Judge,  and  such  direction  being  held  by  this  Court  to  be  con- 
trary to  law,  it  is  not  competent  to  the  High  Court,  on  revision,  to  set  aside 
such  erroneous  direction,  and  thereupon  to  quash  the  proceedings,  and  order 
a  new  trial.  If  ever  there  was  a  point  based  upon  firm  ground  according  to 
the  English  constitution,  it  is  that  a  verdict  of  not  guilty,  by  a  jury  in  a  cri- 
minal prosecution,  cannot  be  set  aside  by  a  Court.  In  cases  of  conviction 
for  misdemeanours,  a  verdict  of  guilty  may,  in  some  cases,  be  set  aside  for 
misdirection  of  a  Judge,  or  upon  the  ground  that  the  verdict  was  against 
evidence.  I  am  speaking  of  convictions  in  cases  which  have  been  removed 
into  the  Court  of  Queen's  Bench  by  certiorari^  dnd  tried  there,  or  at  nisi 
prius.  But  in  the  case  of  felony,  even  a  verdict  of  guilty  cannot  be  set  aside 
upon  the  ground  of  misdirection  of  the  Judge,  or  upon  the  ground  that  the 
verdict  is  against  the  weight  of  evidence.  The  only  remedy  for  a  prisoner  in 
such  a  case  is  to  obtain  a  respite  of  the  execution  to  enable  him  to  apply  for 
a  pardon. 

In  the  case  of  convictions  in  this  country,  in  which  there  is  no  distinc- 
tion made  by  the  Penal  Code  between  felonies  and  misdemeanours,  the  law  ia 
more  favourable  to  a  prisoner  than  the  law  of  England  ;  for  if  a  prisoner  be 
convicted  on  a  trial  l)y  jury,  he  has  a  right  of  appeal  upon  a  point  of  law. 
S.  408  of  the  Code  of  Criminal  Procedure  enacts  that  **  any  person  convicted 
on  a  trial,  held  by  a  Court  of  Session,  may  appeal  to  the  Sudder  Court.  If 
the  conviction  is  on  a  trial  held  with  the  aid  of  assessors,  the  appeal  may  be 
on  a  matter  of  fact  as  well  as  on  a  matter  of  law.  If  the  conviction  is  on  a 
trial  by  jury,  the  appeal  is  admissible  on  a  matter  of  law  only." 

Further,  s.  403  enacts  that  "  the  Sudder  Court,  in  any  case  tried  before 
a  Court  of  Session,  in  which,  upon  a  review  of  the  abstract  statement  or  ca- 
lendar of  prisoners  punished  without  reference,  it  shall  appear  that  there  has 
been  an  error  in  the  decision  of  the  Court  of  Session  on  a  point  of  law,  or 
that  a  point  of  law  should  be  considered  by  the  Sudder  Court,  may  call  for  the 
record,  on  such  portion  thereof  as  it  may  deem  necessary,  together  with  a 
report  of  the  Judge's  direction  to  the  jury,  if  the  case  have  been  tried  by  a 
jury  ;  and  upon  reviewing  the  depositions  of  the  witnesses,  the  direction  of  the 
Judge,  and  the  conviction^  may  determine  any  point  of  law  arising  out  of 
the  case,  and  thereupon  pass  sUch  order  as  to  the  Sudder  Court  shall  seem 
right 
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1868.  That  section  applies  only  to  convictions,  and,  therefore,  does  not  bear 

'     ^  npon  the  present  qusetion  so  far  as  it  relates  to  acquittals.     But  there  is  a 

^  ^  term  which  is  contained  in  s.  406,  which  appears  to  me  to  be  conclusiye  upon 

GoBA        the  question  propounded.     It  provides  that,  in  any  case  which  shall  be  re- 

Ohaitd       vised  by  the  Sudder  Court  under  chap.  29  of  the  Code  of  Criminal  Procedure^ 

Ohosb,      it  shall  not  be  competent  to  the  Sudder  Court  to  reverse  the  verdict  of  a 
3  B.  L.  E.    jury.     No  language  can  be  clearer  ;  and  whatever  our  opinions  nfay  be  as 

^'  B.  1.  to  whether  other  language  might  or  might  not  have  been  more  expediently 
[11W.B.29.]  used,  we  must,  I  think,  follow  the  strict  words  of  the  Act,  and  hold  that  • 
verdict  of  a  jury  cannot  be  reversed  by  a  Court  of  Revision,  even  if  it  l>e  a 
verdict  of  guilty.  This  is  no  great  hardship  upon  a  prisoner;  because  if 
there  be  error  in  a  point  of  law,  he  has  a  right  of  appeal  against  the  convic- 
tion. I  should  not  object  to  allow  a  verdict  of  conviction  to  be  reversed 
upon  revision,  as  well  as  upon  appeal ;  but  as  the  Legislature  has,  in  clear 
and  express  terms,  declared  that  it  is  not  to  be  done,  I  feel  bound  by  the 
terms  of  the  Act  I  would  therefore  answer  the  6r8t  portion  of  the  ques* 
tion  by  saying  that  this  Court,  upon  revision,  cannot  reverse  a  verdict  of 
guilty,  even  though  it  be  caused  by  misdirection  of  the  Judge,  and  that  the 
only  remedy  in  such  a  case  is  an  appeal,  or  an  application  to  the  Executive 
€k>vernment. 

But  when  we  come  to  the  other  part  of  the  question,  whether  the  Court 
can,  upon  revision,  reverse  a  verdict  of  not  guilty  on  account  of  a  misdirec- 
tion of  the  Judge,  the  case  assumes  a  very  different  aspect  8.  407  enacts 
that  there  shall  be  no  appeal  from  a  verdict  of  acquittal  passed  in  any 
Criminal  Court.  The  Gk>vernment  prosecutor  cannot  appeal  from  a  judgment 
of  acquittal,  however  erroneous  the  law  may  be,  which  the  Judge  has  laid 
down  for  the  guidance  of  the  jury.  Whether  the  trial  be  by  jury,  or  before 
a  Judge  with  the  aid  of  assessors,  it  matters  not ;  "  there  shall  be  no  appeal 
from  a  verdict  of  acquittal.''  Can  we  then  hold  that,  upon  revision,  a  verdict 
of  not  guilty  may  be  reversed  by-the  Court  for  misdirection  in  the  teeth  of 
8.  406,  which  emphatically  declares  that  it  shall  not  be  competent  to  the  Court, 
upon  revision,  to  reverse  the  verdict  of  a  jury  1 

We  all  know  how  ably  and  eloquently  Mr.  Erskine  contended  for  the 
right  of  juries  at  a  time  when  I  may  say  that  the  rights  and  liberties  of 
Englishmen  were  in  jeopardy.  We  all  know  that  a  jury  is  entitled  to  give 
a  general  verdict  of  not  guilty,  and  that  they  are  not  bound  to  say  whether 
they  acquit  upon  the  facts  or  upon  the  law.  If  a  Court  of  Revision  could 
set  aside  a  verdict  of  acquittal  on  the  ground  of  misdirection,  it  must  assume 
that  the  jury  did  not  intend  to  acquit  upon  the  facts,  and  would  thereby  de- 
prive the  prisoner  of  the  benefit  of  that  right  which  a  jury  has  to  pronounce 
a  general  verdict 

My  honourable  cc^league  has  said  that  trial  by  jury  in  this  country  is 
very  different  in  principle  from  trial  by  jury  in  England  ;  that  it  is  in  the 
discretion  of  the  Government  to  allow,  or  not  to  allow,  trial  by  jury  ;  that 
the  Government  may  limit  that  mode  of  trial  to  a  particular  class  of  cases,  or 
to  a  particular  district ;  and  that,  having  ordered  trials  to  be  liy  jury,  it  may 
revoke  its  order  at  pleasure.  Trial  by  jury  in  the  mofussil  in  this  country  is 
in  its  infancy  ;  but  it  is  not,  because  we  have  not  the  full  constitutional  bene- 
fit of  trial  by  jury,  that  this  Court,  contrary  to  the  express  words  of  the  Legis^ 
lature,  are  to  deprive  trial  by  jury,  where  it  does  exist,  of  those  elements  of 
safety  which  that  mode  of  trial  provides.  I  am  thankful  to  say  that  we  are 
not  living  in  times  in  which  our  liberties  depend  upon  trial  by  jury,  but  we 
are  not  for  that  reason,  even  if  we  had  the  power,  to  deprive  the  people  of  tliat 
safeguard  which  in  times  of  danger  and  of  vindictive  prosecutions  is  provided 
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by  the  power  of  a  jury  to  pronounce  a  general  verdict.    If,  at  the  time  to  which        1868. 
I  allade,  when  prosecutions  against  the  press  were  instituted,  wLich  would  not 


be  tolerated  iu   the  present  day,  a  Judge  had  correctly  told  a  jury  that,  in       Qukkk 
point  of  law,  a  particular  publication  was  a  libel,  and  the  jury  had,  notwith-        Goba 
standing,  found  a  general  verdict  of  not  guilty,  no  Court  could  have  set  aside       Chaio? 
that  verdict  \  and  if,  with  reference  to  the  same  publication,  the  Judge  had       Ghose^ 
told  a  jui^  that  it  was  not  a  libel,  and  the  jury  had  found  a  general  verdict     z  B.  L.  B. 
of  not  guilty,  the  Court  would  have  no  greater  power  to  set  aside  the  verdict       P.  B.  1. 
on  the  ground  of  misdirection.     Why,  then,  in  the  case  of  misdirection  should  [11  W.B.29.] 
the  verdict  be  set  aside  upon  revision,  wlien,  if  a  proper  direction  in  point  of 
law  hcMi  been  given,  the  verdict  could  not  have  been  set  aside  1    To  allow  the 
Court  to  set  aside  the  verdict  in  the  one  case,  and   not  in  the  other,  would 
strike  at  the  veri  root  of  the  principle  which  allows  a  jury  to  deliver  a  gene- 
ral verdict  of  not  guilty.    If  the  view   taken  by   my  honorable  colleague  is 
correct,  the  Court,  upon  revision,  might,  on  the  ground  of  the  misdirection  of 
the  Judge,  set  aside  the  general  verdict  of  the  jury  in  the  one  case,  when  they 
could  not  iu  the  other.     In  short,  the  verdict  might  be  set  aside  when  the 
Judge  and  jury  agree  that  the  prisoner  oughc  to  be  acquitted,  but  not  when 
the  jury  acquits  in  opposition  to  the  direction  of  the  Judge. 

I  do  not  understand  exactly  what  my  honorable  colleague  means  when 
he  says  that  setting  aside  a  verdict  upon  the  ground  of  misdirection  is  not 
setting  aside  a  verdict  within  the  meaning  of  the  section  referred  to,  s.  406. 
As  I  understand  him,  he  would  set  aside  the  misdirection  of  the  Judge,  and 
leave  the  verdict  to  drop  of  itself.  But  in  that  case  there  could  be  no  new 
trial.  If  in  such  a  case  the  consequence  of  setting  aside  the  misdirection 
would  be  that  the  verdict  would  drop,  the  act  of  the  Court  would  substan- 
tially amount  to  a  reversal  of  the  verdict  In  my  opinion,  the  Court 
cannot,  and  ought  not,  to  do  indirectly  that  which  it  is  prohibited  by  the 
express  words  of  the  Legislature  form  doing  directly.  If  the  Court  is 
expressly  prohibited  form  directly  setting  aside  a  verdict  of  acquittal,  it 
appears  to  me  that  it  is  equally  prohibited  from  resorting  to  any  ingenious 
device,  by  which  that  result  -would  be  brought  abouc  by  other  means. 
But  I  do  not  believe  that  such  a  mode  of  proceeding  would  be  success- 
ful, because  I  apprehend  that,  whea  once  a  verdict  of  '*not  guilty"  has 
been  pronounced  by  a  jury  and  recorded,  nothing  that  the  Court  can  do 
can  get  rid  of  it.  To  question  or  set  aside  the  summing  up  of  the  Judge, 
after  a  verdict  of  *'  not  guilty "  has  been  recorded,  would  not,  in  my 
opinion,  get  rid  of  the  efi'ect  of  that  verdict.  If  a  Judge  should  say  to 
a  jury — *'  I  do  not  think  it  necessary  to  give  you  any  direction  in  this 
case :  you  will  say  whether  the  prisoner  is  guilty  or  not  guilty ; "  a 
verdict  of  "  not  guilty"  could  not  be  set  aside  in  such  a  case.  If  so,  why 
should  the  setting  aside  of  a  misdirection  get  rid  of  such  a  verdict  ^  If  this 
Court,  upon  revision,  should  go  further  back,  and  quash  the  charge  upon 
which  the  prisoner  was  tried,  the  record  must  still  remain.  No  order  quash- 
ing the  direction  of  the  Judge,  or  quashing  the  charge  upon  which  a  prisoner 
has  been  tried  and  acquitted,  can  get  rid  of  the  acquittal.  The  order  might 
be  recorded  at  the  foot  of  the  acquittal,  but  it  would  be  a  mere  nullity,  and 
could  not  authorize  a  new  trial  of  the  prisoner. 

If  the  country  is  not  ripe  for  trial  by  jury,  it  would  be  better  to  amend 
the  Code  of  Criminal  Procedure  than  to  have  trial  by  jury  shorn  of  the  safe- 
guards which  it  provides.  But  when  it  is  being  tried  experimentally,  and  the 
Legislature  has  declared  that  a  verdict  of  acquittal  is  not  to  be  set  aside  upon 
appeal,  or  reversed  upon  revision,  we  ought  not  to  put  such  a  construction 
upon  the  express  words  of  the  Legislature  as  to  deprive  that  mode  of  trial  of 
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1868.        one  of  its  most  important  and  essential  principles.     For  the  above  reasons, 
~  I  am  of  opinion  as  to  the  second  branch  of  the  question  that  a  verdict  of 

Vju^EN        "  not  guilty"  pronounced  by  a  jury  cannot  be  reversed  by  this  Court  as  a 
GoRA.         Court  of  Revision  ;  and  it  is  clear  that  it  cannot  be  reversed  on  appeal. 
Chand  Bayley,  J. — I  think  that  the  question,  in  its  two  branches,  should  bo 

f  ^^"'       answered  as  proposed  by  the  Chief  Justice. 

If.  B.  1.  Maopherson,  J. — I  concur  in  the  proposed  answer  which,  on  an  accurate 

[11W.R.29.]  construction  of  the  several  sections  of  the  Criminal  Procedure  Code  which 
bear  on  the  subject,  is,  I  have  no  doubt,  right. 
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CASES  DETERMINED  BY 

Wxt  ^tgh  ©ourt  of  Jubicature, 

AT  FORT  WILLIAM  IN  BENGAL, 

IN  ITS  APPELLATE  JURISDICTION. 


APPELLATE  CRIMINAL. 

Before  Mr,  Justice  Norman  and  Mr.  Justice  E.  Jackson, 

THE  QUEEN  f^  KABIL  OAZEE  and  others  (Peisoners).  i869. 

April  8. 
Unlawful  Assembly — Common  Object— Murder,  

A  large  body  of  men  belonging  to  one  faction  waylaid  another  body  of  men  belong-       ^  Cr  1. 
tng  to  a  fieoond  faction,  and  a  figbt  ensued,  in  tbe  coarse  of  which  a  member  of  the  first- 
mentioned  faction  was  wounded,  and  retired  to  the  side  of  the  road,  taking  no  further 
active  part  in  the  affray.    After  his  retirement  a  member  of  the  second  faction  was  killed. 

ffeldf  by  Nobmak,  J.  (whose  opinion  prevailed),  that  the  wounded  man  had  ceased 
to  be  a  member  of  the  unlawful  assembly  when  he  retired  wounded,  and  that  he  could 
not,  under  s.  149  of  the  Penal  Code,  be  made  liable  for  the  subsequent  murder. 

ffeld,  by  £.  Jackson,  J.^  that  he  remained  a  member  of  the  unlawful  assembly. 

Mr.  Mackenzie  and  Baboo  Ummurnath  Base  for  the  prisoners. 

The  facts  are  stated  in  the  judgment  of 

Norman,  J. — The  prisoners  have  been  convicted  of  the  murder  of 
Baher  AH  Mira,  and  severally  sentenced  to.  transportation  for  life. 

The  facts  are  that,  on  the  25th  of  Baisakh  last,  about  seventy  or  eighty 
persons  belonging  to  a  del  or  party  in  Mouzah  Bhojpore,  called  the  Miras, 
"were  proceeding  to  a  feast,  to  which  they  had  been  invited  by  the  widow  of 
Baboo  Jan  Shurif  and  Jijir  Jan  Shurif.  They  were  in  a  body,  headed  by 
the  deceased  man  Baber  Ali  Mira.  It  had  been  rumoured  in  the  village  for 
some  days  previously  that,  if  the  Miras  went  to  the  feast,  there  would  be  a 
disturbance. 

At  a  point  where  the  road  divides  into  two  branches,  each  of  which 
leads  to  the  house  to  which  the  Miras  were  proceeding,  they  were  intercept- 
ed by  a  body  of  from  100  to  120  men,  of  the  dol  or  faction  of  the  Cazee, 
of  which  the  prisoner,  Kabil  Cazee,  is  a  leader.  The  Cazees  came  out  of  an 
empty  homestead,  where  they  had  been  seen  sitting  together  in  a  body  under 
a  tamarind  tree ;  many  of  the  Oazees  were  armed  with  spears  and  shields  ; 
some  with  tentas  or  three-pronged  spears  used  for  taking  6sh.  They  refused 
to  allow  the  Miras  to  pass.  After  some  altercation,  one  of  the  Miras  called 
out,  ^^Mar  salaka."  The  two  parties  then  began  to  throw  clods  of  earth  at 
each  other,  and  fight  with  lattees,  Baber  Ali  Mira,  who  carried  a  gun,  then 
stooped  down,«and  fired  amongst  the  Oazees.  On  his  firing,  the  Cazees  re- 
treated a  little.  The  prisoner,  Wahid  Ali,  separated  himself  from  his  party, 
and  went  a  short  way,  a  witness  says  some  10  or  15  cubits  to  the  south-west, 
and  sat  down.  He  was  wounded  by  the  shot  in  the  feet ;  and  blood  was 
flowing  from  each  foot.  The  parties  again  commenced  fighting ;  and  in  the 
meUe,  Baber  Ali  Mira  was  stabbed  through  the  heart  by  a  fish-spear ;  and 
Baboo  Allah  wounded  Kurban  severely  with  a  spear  on  tiie  hip. 

The  prisoners  appeal.  And  we  have  heard  Mr.  Mackenzie  and  Baboo 
Ummurnath  Bose  on  their  behall 
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1869.  We  have  no  doubt  of  the  propriety  of  the  conviction  of  all  the  pri- 

~  soners,  except  Wahid  Ali     No  aggression  could  be  more  wanton  or  deli- 

^  ^  berate  than  the  attack  on  the  Miras.     In  the  month  of  Falgun,  the  widows 

Kabil        hftd  entertained  the  Oazees  and  all  the  other  dols  in  the  luouzah,  except  the 
Caz£b,       Miras,  who  were  then  excluded,  because  the  cazees  said  they  could  not  go  to 
8  B.  L.  R.    the  feast  if  the  Miras  were  invited.     The  Miras  were  invited  to  a  separate 
A.  Cr.  1.      feast,  in  order  that  there  might  be  no  opportunity  for  a  quarrel.    A  consider- 
able nuQil:>er  of  the  Cazees  were  armed  with  spears  and  other  deadly  wea- 
pons, to  say  nothing  of  latieee,  while  only  two  or  three  of  the  other  party 
were  so  armed. 

Tl^  evidence  shews  that,  on  the  retreat  of  the  Oazees,  and  before  the 
renewal  of  the  coml^at  in  which  Baber  Ali  Mira  was  killed,  the  prisoner 
Wahid  Ali  had  separated  himself  from  his  faction,  and  sat  down  apart  from 
them.  He  probably  no  longer  had  the  same  common  object  as  the  members 
of  the  unlawful  assembly  from  which  he  had  so  separated  himself.  It  does 
not  appear  that  he  continued  to  urge  on  the  others.  He  was  apparently 
solely  occupied  by  his  own  suiferings.  He  cannot  l>e  convicted  under  s.  149, 
«nle6s  he  was  a  member  of  the  unlawful  assembly  at  the  time  of  the  com- 
mitting the  offenca  We  think  the  fair  inference  from  the  facts  is  that  h« 
had  oe€ised  to  be  so  when  the  fatal  wonnd  was  inflicted  on  Baber  Ali  Mira, 
«nd  therefore  that  he  cannot  be  convicted  or  punished  for  an  act  committed 
by  a  mefober  of  that  assembly  uikler  s.  149.  It  is  plain  that  he  was  no 
longer  co-operating  with  the  others,  and  he  had  not  the  power  to  prevent  or 
check  the  violence  of  the  others,  as  he  might  have  had.  if  he  had  continued 
with  them. 

We  reverse  the  conviction  of  murder  against  Wahid  AIL  It  is  not 
«hewn  that  Wahid  Ali  was  armed  with  any  deadly  weapon.  We,  therefore, 
think  he  should  have  been  convicted  of  rioting  under  s.  147.  We  convict 
him  accordingly,  and  sentence  him  to  two  years'  rigorous  imprisonment 

Jackson,  J. — 1  concur  in  the  order  my  learned  colleague  would  pass  in 
this  case,  except  as  regards  Wahid  Ali  I  am  inclined  to  the  opinion  that 
be  still  remained  a  member  of  the  unlawful  assembly,  and  so  far  liable  for 
the  acts  of  its  members,  even  when  he  was  sitting  down  wounded  a  few 
paces  on  one  side  of  those  who  were  actively  participating  in  the  fight.  In 
the  commencement  of  the  tight,  he  had  been  in  the  thick  of  it.  He  was 
wounded  by  some  shot  from  a  gun  ;  and  during  the  momentary  cessation  of 
the  fight  which  followed  on  the  firing  of  the  gun,  he  managed  to  leave  the 
rest  of  the  rioters  so  far  as  to  be  out  of  the  actual  hand-to-hand  fight  which 
recommenced,  and  in  the  course  of  which  a  man  was  killed  outright  But  I 
think  he  still  remained  a  member  of  the  illegal  assembly. 

The  opinion  of  my  colleague,  as  the  senior  Judge,  will  however  prevail, 
and  the  sentence  passed  on  Wahid  Ali  will  be  reduced  to  two  years'  rigorous 
imprisonment 
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Before  Mr,  Justice  Norman  and  Mr.  Justice  E.  Jackson. 

THE  QUEEN  v.  BHYRO  DAYAL  SING  and  others.^  1869. 

May  9. 

Act  XXV.  of  1861,  9.  62—Procedmre,  

3  B.  L.  R. 

There  is  uothinfc  in  ».  62,  Criminal  Procedure  Code,  to  justify  s  Magistrate  io  mak-      A.  Cr.  4.  ' 
ing  an  ordor  under  that  ftection  on  the  mere  report  of  a  polioe-ofl&cer.  TllW  B.  46  1 

The  judgment  of  the  Oourt  was  delivered  by 

NoBMAN,  J.— On  the  24th  of  October  1868,  the  Sub-Tngpector  of  Bh*- 
booah  submitted  a  report  to  the  Deputy  Magistrate  of  that  place,  Baboo 
Jadu  Nath  Bose,  stating  that  Chowdhry  Bhyro  Dayal  Sing  and  others,  pro- 
prietors of.  Mouza  Siktee,  had  constructed  a  dam  at  the  river  Kookoornahee^ 
in  order  to  irrigate  their  lands  to  the  inconvenience  of  the  public,  making  it 
necessary  for  those  wishing  to  cross  the  river  to  use  a  boat.  The  Sub-In- 
spector gave  it  as  his  opinion  that,  if  the  dam  was  removed,  the  river  would 
become  fordable,  if  not  perfectly  dry. 

The  Deputy  Magistrate  called  for  an  explanation  from  the  proprietors  of 
Siktee. 

They  stated  that  the  dam  had  existed  for  upwards  of  a  centorj ;  that 
it  had  caused  no  inconvenience  to  the  public,  nor  dispute  ;  that  the  necessity 
of  crossing  the  river  in  a  boat  existed  in  consequence  of  the  breaking  down 
oi  the  Government  bridge. 

The  Deputy  Magistrate  remarked  that,  "if,  by  the  act  of  am  individual, 
the  public  is  put  to  inconvenience,  and  that  act  is  against  law,  the  plea  of 
long  usage  cannot  be  held  legal.  No  one  can  be  allowed  to  erect  a  dam  on 
a  river  for  his  own  use  and  benefit."  He  ordered  a  notice  to  issue  to  the 
proprietors,  directing  them  to  restore  the  bund  as  heretofore  ;  and  stated 
that,  if  they  did  not  do  so,  they  would  be  amenable  to  punishment  under  s, 
283  of  the  Indian  Penal  Code.  He  adds  :  "  If  there  be  no  bund,  persons 
will  be  able  to  ford  the  river  when  the  water  is  shallow." 

The  Judge  of  Shahabad,  on  the  ground  that  the  order  was  illesjal,  ancT 
based  on  mere  assumption,  transmitted  tite  record  of  the  case  to  this  Court 
under  s.  434  of  the  Code  of  Criminal  Procedure.  This  Court  eal?ed  on  the 
Deputy  Magistrate  to  explain  under  what  provision  of  the  law  he  acted. 
The  Deputy  Magistrate,  after  some  delay,  and  a  correspondence  which  the 
Judge  fairly  characterizes  as  shuffling,  has  sent  in  his  explanation. 

He  says,  in  passing  the  order  for  the  demolition  of  the  bund,  which 
stands  in  the  bed  of  a  hill-stream,  and  which,  by  the  consequent  accnmnla- 
tion  of  water  on  account  of  the  ol)struction  to  natural  drainage,  had  rendered 
the  Bhabooah  and  Mahoneah  road  impassable,  he  acted  under  the  provision 
of  8.  62,  Act  XXV.  of  1861.  He  says  that  the  roiid  is  partially  damaged  ; 
that  a  ferry-man  is  in  the  habit  of  plying  on  the  spot ;  and  that  rnconveuienca 
is  caused  to  the  people  by  the  existence  of  the  bund. 

Now,  the  first  observation  we  have  to  make  is,  that  there  is  nothing  in 
8.  62  to  justify  a  Magistrate  in  making  an  order  on  the  mere  report  of  m 
police-constabl^,  or  on  surmises  and  assumptions  based  on  no  evidence.  When 
the  defendants  appeared  on  notice,  they  stated  facts  showing  that  they 
had  a  legal  prescriptive  right  to  maintain  the  bund  as  it  stands.  If  there 
was  reason  to  suppose  that  what  they  stated  was  false,  and  that  the  bund 
was  a  nuisance,  the  Deputy  Magistrate  should  have  called  on  the  Sub-In- 

'  Beference  under  8.  434,  Code  of  Criminal  Procedure. 

*  [Thip  cane  i»  referred  to  in  Bai  Luchmiput  Singh,  Appellant  (14  W.  B,  17  •  5  B  L 
B.  Ap.  81).— Bd.J 
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1869.         spector  to  produce  his  witnessed,  examined  them  in  the  presence  of  the  de* 

— T fendants,  and  heard  what  the  defendants  had  to  say,  and  any  evidence  they 

^^^  might  wish  to  adduce  in  reply  before  he  made  any  order  under  s.  62. 

Bhybo  There  being  no  evidence  to  contradict  it,  the  Deputy  Magistrate  was 

Dayal       bound  to  act  on  the  defendant's  statement.     There  was  nothing  before  the 

SiNQ,        Magistrate  to  shew  that  the  right  of  way  along  the  Bhabooah  and  Mahoneah 

8  B.  L.  B.    road  was  other  than  a  qualiOed  right  to  proceed  along  the  road  as' far  as  the 

A.  Cr.  4.      river,  to  cross  the  river  where  the  bridge  was  broken  down  by  fording  when 

[11  W.E.46.]  the  waters  are  low,  or  by  ferry-boat  at  other  times.     There  was  nothing  from 

which  the  Deputy  Magistrate  could  legally  infer  that  the  public,  or  in  fact 

any  one,  was  obstructed  or  impeded  in  the  exercise  of  any  legal  rights  they 

ever  possessed. 

We  quash  the  Deputy  Magistrate's  order  as  irregular  and  illegal* 


Before  Mr.  Justice  Norman  and  Mr.  Justice  E.  Jackson. 

1869.  In  rb  Thb  queen  v.  GOUR  MOHAN  SEN  and  anothbr.^ 

Map  6. 

^- Procedure — Jurisdidion  of  Collector  under  Stamp  Aet.^ 

3  B.  lu  B. 

A.  Cr.  6.  ^^  application  was  made  to  a  Collector,  under  ».  50,  cl.  2  of  Act  X.  of  1862,  to 

n  1  w  p  iift  1  ''®P'*^®  *  damaged  stamp  by  a  new  one.  As  it  appeared  that  the  stamp  had  been  tampered 
\\i  \Y.K.4o.j  ^^jj  ff^^  fraudulent  purposes,  the  Collector  made  over  the  parties  to  the  Magistrate  for 
trial. 

Held,  that  the  document  not  being  given  in  evidence  in  any  proceeding?  in  Court, 
the  Collector  was  not  bound  to  proceed  under  ss.  169, 171  of  the  Criminal  Procedure  Code* 

This  case  was  referred  to  the  High  Court,  by  the  Judge  of  Backergunge, 
in  the  following  letter  : 

As  directed  in  Circular  Na  7,  dated  June  2nd,  1864,  I  haye  the  honor 
to  represent  to  the  High  Court,  under  s.  434,  Act  XXV.  of  1861,  the  illega- 
lity of  the  proceedings  upon  which  the  commitment,  in  re  The  Qiieen  v.  Gour 
Moluin  Se7i  and  Dinabarhdu  ChuckerbtUtt/^  by  the  Officiating  Magistrate,  is 
based,  and  to  solicit  the  High  Court  to  annul  the  said  proceedings,  including 
the  commitment. 

2.  On  the  31st  July  1868,  one  Gour  Mohan  Sen,  raooktear,  applied,  on 
the  part  of  one  Dinabandu   Chuckerbutty,  to  the  Officiating  Collector  for  a 
refund  of  the  money- value  of  a  certain  50-rupee  stamp  which  had  been  spoilt. 
The  applicant  was  directed  to  put  in  a  petition  on  stamped  paper,  which  he 
did  on  the  28th  August.     On  the  31  st  idem  Gour  Mohan  Sen  was  called  on 
to  produce  the  letter  from  Dinabandu  Chuckerbutty,  under  which  he  stated 
he  was  authorized  to  make  the  application.     This  was  done  ;  and  on  the  13th 
October,  the  Officiating  Collector  summoned  Dinabandu  Chuckerbutty  to 
appear  in  his  Court  on  the  31st  idem.     As,  on  the  day  appointed,  Dinabandu 
Chuckerbutty  did  not  appear,  the  Officiating  Collector  passed  the  following 
order  :  "  Whereas  Dinabundu  Chuckerbutty  has  not  come  before  the  Court 
this  day,  on  the  date  fixed  in  the  summons,  it  is  ordered  that,  in  view  to 
causing  his  attendance  as  required  by  law,  and  in  view  to  giving  a  proper 
order  in   the  matter  of  this  case  of  cheating,  all  the  papers  connected  there- 
with be  forwarded  to  the  Magistrate."     The  case  being  thus  transferred  from 
the  Officiating  Collector  to  the  Officiating  Magistrate,  who  are  one  and  the 
same  person,  the  Officiating  Magistrate  took  up  the  investigation,  and,  on  the 
27th  February  1869,  committed  Gour  Mohan  Sen  and   Dinabandu  Chucker- 
butty to  take  their  trial  at  the  Court  of  Session  on  the  following  charges — 

^  Beference  under  s.  434,  Code  of  Criminal  Procedure. 
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against  both  prisoners,  ander  ss.  465,  468,  and  471,  Indian  Penal  Oode  ;        1868. 
against  Gour  Mohan  Sen,  under  ss.  417  and  511,    Indian  Penal  Code,  com- 


bined  ;  and   against  Dinahandu  ChuckerV)utty,  under  ss.  417  (and  presuma-       Q^^^bn 
blj  511)  and  109,  Indian  Penal  Code,  combined.     The  accused  have  this  day        Goue 
appeared  before  my  Court,  as  the  Court  of  Session,  to  take  their  trial  on  the      Mohan 
above  charges.     A  preliminary  objection  is  taken  by  their  Counsel  as  fol-         Sen, 
lows:  "Ttat  the  Officiating   Ma«;istrate  has  tried  this  case,  not  under  the    8  B.  L.  B. 
authority  vested  in  him  by  s.  68,  Criminal  Procedure  Code,  nor  on  complaint     A.  Cr.  a 
direct,   nor  on   the  report  of  a  police-officer,  but  under  the  order  of  the  Offi-  [ll'W.B.48.] 
elating  Collector,  dated  October  31st,  1868,  and,  therefore,  apparently  under 
the  provisions  of  s.  171,   Code  of  Criminal  Procedure;  that,   according  te 
B.  171,  the  Officiating  Collector  was  bound,  after  making  a  preliminary  inquiry, 
to  name  the  accused,   and   the  particular   charge  or  charges   mentioned  in 
88.  168,  169,  or  170,  Criminal  Procedure  Code,  on  which  they  were  to  be  tried, 
and  the  Officiating  Magistrate  could  only  try  such  accused  on  such  charge 
or  charges  and  no  other ;  that  by  his  order  of  the  31st  October  1868,  the 
Officiating  Collector  has  not  named  Gour  Mohan  Sen  as  an  accused  person, 
but  has  only  named  Dinabandu  Chuck«rbutty  as  such,  and  that  he  has  not 
recorded  the  charge  or  charges  on  which  the  accused  is  to  he  tried,  but  has 
asked  the  Magistrate  to  give  proper  orders  in  the  matter  of  certain  cheating, 
which  is  not  an  ofl^ence  mentioned  in  any  of  the  sections  named  in  ss.  168, 
169,  and  170,  Criminal  Procedure  Code,  and  that,  therefore,  the  Officiating 
Magistrate,  in  committing  the  two  prisoners,  Gour  Mohan  Sen  and  Dinaban- 
du Chuckerbutty,  to  take  their  trial  at  the  Court  of  Session  on  charges  fram- 
ed under  ss.  465,  468,  471,  417,  511,  and  109,  Indian  Penal  Code,  has  acted 
without  jurisdiction,  and  his  commitment  should  be  quashed.'' 

3.  It  appears  to  me  that  this  contention  is  good.  The  Officiating  Collec- 
tor has  not  obeyed  the  provisions  of  s.  171,  Code  of  Criminal  Procedure. 
In  sending  the  case  for  investigation  to  the  Magistrate,  who  has  power  to 
commit  for  trial  the  accused  for  the  offence  charged,  he  has  neither  specified 
the  accused,  nor  the  charge  or  charges  mentioned  in  auy  of  the  ss.  168,  169^ 
or  170,  Criminal  Procedure  Code,  on  which  they  are  to  be  tried.  As  also 
the  Officiating  Magistrate  has  not  noted  the  indefiniteness  of  the  authority 
under  which  he  was  called  upon  to  act,  but  has  permitted  himself  to  deal 
with  the  case  as  an  ordinary  one  preferred  on  due  complaint,  and  both 
determined  who  are  the  accused,  and  framed  charges  against  them  at  will. 
I  am  of  opinion  that  he  has  acted  without  jurisdiction,  and  that  his  proceed- 
ings must,  therefore,  be  annulled,  and  this  commitment  quashed. 

The  judgment  of  the  Court  was  delivered  by 

Norman,  J. — As  we  understand  this  case,  the  prisoner  Gour  Mohan 
Sen,  mooktear,  applied  under  s.  50,  cl.  2  of  Act  X.  of  1862,  to  the  Collector 
for  a  new  stamp  in  lieu  of  one  supposed  to  have  been  spoilt  within  six  months 
previously.  It  turned  out,  on  inquiry,  that  the  writing  on  the  stamp  had 
been  tampered  with  for  fraudulent  purposes,  and  the  prisoners  were  commit- 
ted, for  using  a  forged  document,  under  s.  471.  The  Collector,  to  whom  the 
stamp  was  tendered,  was  not  sitting  as  a  Court,  Civil  or  Criminal,  nor  was 
the  document  given  in  evidence  in  any  proceeding  in  any  Court  S.  170  of 
the  Code  of  Criminal  Procedure  has  no  application  to  the  case,  and  our 
interference  is  quite  unnecessary.  But  if  s.  170  had  applied,  the  Judge 
would  have  done  well  to  see  if  the  Collector  would  not  give  the  necessary 
sanction  before  he  commenced  the  trial  of  the  case,  instead  of  sending  up 
the  proceedings  to  us  under  s.  434. 

The  prisoners  must  be  tried. 
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Befo/re  Mr,  Justice  Norman  and  Mr,  Justice  E.  Jachsom. 
^1869.^  THE  QUEEN  v,  NAWAB  SING  and  others  (Appellants). 


Forgery  of  epecially  ReffUtered  Bond-- Sanctum  io  ProeecuHon, 
3  1>.  L.  S. 

A.  Cr.  9,  A  specially  registered  bond  was  presented  before  the  Small  Cause  Court  Judj?e,  for 

execution,  under  s.  53,  Act  XX.  of  1866,  and  a  decree  panned  upon  it  in  usual  form.  Subse- 
quently the  Registrar  sanctioned  the  prosecution  of  the  decree-holder,  on  the  ground  thafe 
the  bond  was  a  forgery.  The  Small  Cause  Court  Judge  thereupon,  on  application  made, 
without  taking  any  evidence  or  making  further  inquiry,  set  aside  the  decree,  and  sauc^ 
tioned  the  prosecution  under  s.  170  of  the  Criminal  Procedure  Code. 

Held,  that  he  was  justified  in  sanctioning  the  prosecution,  but  not  in  setting  asides 
the  decree. 

The  judgment  of  the  Ooart  contains  a  statement  of  the  facts,  and  was 
delivered  by 

Norman,  J. — The  prisoners  have  been  tried  and  convicted  by  the  Judge 
of  Bhagulpore  of  the  forgery  of  a  bond  for  Rs.  195,  l>earing  date  the- 
18th  of  October  1867,  alleged  to  have  been  executed  by  Dhotal  Mabton^ 
Maharaj  Mahton,  and  Musahib  Mahton.  They  appeal.  The  bond  was  speci- 
ally registered  under  s.  52  of  Act  XX.  of  1866 ;  and  on  the  6th  of  August 
1868,  upon  production  of  the  bond  and  the  record  signed  by  the  Registrar,. 
the  Judge  of  the  Small  Cause  Court  of  Monghyr  passed  a  decree  a^ifainst 
Dhotal  and  the  others.  On  the  18th  of  December,  the  Judge  of  the  Small 
Cause  Court  set  aside  the  decree,  and  gave  his  sanction  to  the  prosecutioa 
under  a  170  of  the  Code  of  Criminal  Procedure.  On  the  same  day,  Moban 
Hahu,  the  alleged  obligee  of  the  bond,  prayed  for  a  postponement,  in  order 
that  his  witnesses  might  attend.  The  Judge  of  the  Small  Cause  Courts 
however,  without  passing  any  order  on  his  petition,  gave  the  required  author- 
ity to  prosecute,  without  going  into  evidence  as  to  the  genuineness  of  the 
bond. 

On  the  whole,  we  think,  he  was  justified  in  doing  so.  No  inquiry  had 
taken  place  in  the  Small  Cause  Court  as  to  the  execution  of  the  bond.  That 
was  a  matter  which  had  been  gone  into  before  the  Registrar,  before  whom 
the  bond  and  agreement  recorded  by  the  Registrar  were  put  in,  proved,  and 
authenticated.  The  bond  was  simply  produced  before  the  Small  Cause  Court 
Judge  with  the  record  of  the  agreement,  and  verified  by  the  petitioner.  When 
the  Small  Cause  Court  Judge  found  that  a  full  inquiry  had  been  made  by 
the  Sub-Registrar ;  that  the  Registrar,  to  whom  the  proceedings  of  the  Su»»- 
Registrar  had  been  transmitted  for  sanction  of  the  prosecution  under  s.  95 
of  the  Registration  Act,  had  come  to  the  conclusion  that  the  prisoners  ougbb 
to  be  prosecuted  for  the  forgery  of  the  bond  which  had  been  put  in  and  spec- 
ally  registered  by  the  Sub-Registrar;  that  the  Sub-Registrar  hud  boen  leaving 
evidence  and  assisting  in  the  prosecution  before  the  Magistrate  :  the  Small 
Cause  Court  Judge,  whose  function  in  giving  effect  to  the  registered  agree- 
ment by  a  decree  and  execution  under  s.  53  of  Act  XX.  of  1866  was  merely 
ancillary  to  that  of  the  Registrar  recording  the  agreement,  was  fairly  justified 
in  sanctioning  the  prosecution  without  further  inquiry.  HeVas,  no  doubt, 
wrong  in  setting  aside  the  decree  in  favour  of  the  plaintiff,  as  be  did,  without 
going  into  evidence.  He  should  have  enquired  as  to  any  special  circumstances 
which  might  have  justified  such  an  order  under  s.  55  of  Act  XX.  of  1686,  but 
with  that  we  have  now  no  tiling  to  do. 
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Before  Mr,  Justice  Norman  and  Mr.  Justice  E.  Jackson. 

In  rb  queen  v.  GOLAK  SING  and  othbrs.i  ^^\ 

Perjury — Sanction  to  Prosecution,  ~ 

3  15.  Ij.  Iv. 

Sanction  to  a  prosecution  for  perjury  may  be  given  by  the  Court  before  which  the     A.  Cr  10, 

perjury  was^oommitted,  at  any  time,  even  after  the  order  for  commitment  to  the  Sessions 

has  been  made. 

Thb  following  is  the  letter  of  reference  from  the  Sessions  Judge,  made, 
as  directed,  in  Circular  No.  7,  dated  June  2nd,  1864,  under  s.  434,  Act  XXV. 
of  1861  :— 

"  In  a  case  of  theft  and  abduction  tried  by  me,  as  Sessions  Judge,  in 
September  last,  Golak  Sing,  Durgadas  Sen,  and  Dinanath  Dutt,  police-officers, 
appeared  as  witnesses  for  the  prosecution.  The  trial  was  a  difficult  and  pro- 
tracted one,  and  I  was  unable  to  resist  the  suspicion  that  the  above  police- 
officers  had  spoken  falsely  and  acted  improperly,  if  not  illegally.  I  brought 
the  matter  to  the  notice  of  the  Magistrate,  with  a  view  to  the  Superinten- 
dent of  Police  making  an  inquiry  on  certain  points  specified.  No  intimation 
was  given  to  me  of  the  result  of  this  inquiry  ;  but  on  the  23rd  February  1869, 
I  was  informed  by  the  Assistant  Magistrate,  through  the  Officiating  Magis- 
trate, that  he  had  committed  Golak  Sing,  Durgadas  Sen,  and  Dinanath  Dutt, 
to  take  their  trial  before  the  Court  of  Session  on  a  charge,  under  s.  193,  Indian 
Penal  Code,  of  having  given  false  evidence  in  a  stage  of  a  judicial  proceeding. 
Subsequently,  on  the  9th  instant,  the  Officiating  Joint-Magistrate  (late  Assis- 
tant Magistrate)  applied  to  me  to  sanction  the  prosecution  of  Golak  Sing, 
Durgfiuias  Sen,  and  Dinanath  Dutt,  for  the  offence  of  giving  false  evidence  in 
the  theft  and  abduction  case  noted  above  ;  and  that  sanction  I  gave  on  the 
10th  idem,  under  s.  169,  Criminal  Procedure  Code.  This  day,  Golak  Sing, 
Durgadas  Sen,  and  Dinanath  Dutt,  have  been  arraignrd  at  the  bar  of  the 
Court  of  Session  charged  with  the  offence  described  in  s.  193,  Indian  Penal 
Code,  under  the  commitment  of  February  23rd,  1869.  The  prisoners'  counsel 
at  once  raised  the  objection  that  this  Court  had  no  jurisdiction,  and  could  not 
entertain  the  charge,  inasmuch  as  the  sanction  of  the  Court  of  Session  before 
which  the  alleged  false  evidence  was  given  had  not  previously  been  accorded 
under  &  169,  Criminal  Procedure  Code.  It  was  further  argued  that  the  sanc- 
tion accorded  by  the  Court  of  Session  on  the  10th  April  1869  cannot  apply 
to  this  commitment  made  on  the  23rd  February  1869,  and  that  the  terms  of 
s.  169,  Criminal  Procedure  Code,  that  "sanction  may  be  given  at  any  time," 
have  reference  to  the  period  of  limitation  within  which  a  charge  of  this  descrip- 
tion may  be  entertained  in  a  Criminal  Court,  and  cannot  be  held  to  neutralize 
the  previous  provision  of  the  same  section,  that  no  charge  of  an  offence  against 
public  justice,  described  in  s.  193,  shall  be  entertained  in  the  Criminal  Courts, 
except  with  the  sanction  of  the  Criminal  Court  before  which  the  offence  was 
committed.  It  appears  to  me  that  this  contention  is  correct.  The  6th  para, 
of  my  letter.  No.  253,  dated  October  i6th,  1868,*  cannot  be  considered 
as  conveying  ^he  necessary  sanction  for  the  entertainment  of  the  charge 
under  s.  193 ;  and  therefore,  as  the  Assistant  Magistrate  is  a  Criminal  Court, 

»  Beference  under  s.  434,  Act  XXV.  of  1861. 

'  Extract,  para.  6,  from  letter  No,  253,  dated  16th  October  1868,  from  the  Sessions 
Judge  to  the  Magistrate  of  Backergunge, 

Duraa  Das  Sen,  Dxnnnath  ^-  Thb  conduct  of  the  Police,  a«  per  margin,  concerned 

DuU,  Oolak  Sing,  Ram  Kis-^    in   this  case,  should,  I  think,  be  brought  to  the  notice  of 
sen  Mister.  the  Superintendent  of  Police,  and  an  inquiry  held  on  the 

following  points : — 


Digitized  by 


Google 


96  BENGAL  LA  W  REPORTS,    (AP.  CR.J  VOL.  Ill 

1869.        as  defined  iu  s.  11,  Oriminal  Procedure  Code,  lawfully  exercising  jurisdiction 

"~"T for  commitment  to  the  Court  of  Session,  the  entire  proceedings  of  the  said 

Queen       Assistant  Magistrate,  commencing  December  11th,  1868,  and  terminating  on 
GolakSing    the  22nd  February  1869,  with  the  present  commitment,  are  illegal  and  void. 
3  B  L  B  '  ^'  therefore,  beg  that  the  Assistant  Magistrate's  proceedings  may  be  annulled, 
A.  Cr.  10.     and  this  commitment  quashed." 

Jackson,  J.— I  think  the  Sessions  Judge's  letter  No.  253,*  para.  6, 
contains  a  sufficient  sanction. 

Norman,  J. — I  cannot  appreciate  the  force  of  the  Judge's  scruples.  He 
first  directs  an  inquiry  into  the  charge  of  perjury.  What  can  that  mean, 
l)ut  a  regular  judicial  inquiry  properly  conducted  ;  and  subsequently,  when 
this  is  supposed  to  be  insufficient,  a^  it  certainly  would  have  been,  if  the 
Judge  had  limited  his  direction  to  an  order  that  the  police  should  inquire 
and  report  to  himself  with  a  view  to  future  proceedings,  the  Judge  on  the 
10th  of  April  sanctioned  the  commitment  by  the  Deputy  Magistrate. 

I  wholly  fail  to  see  why  this  sanction  is  not  sufficient.  I  cannot  under- 
stand why  a  restricted  construction  should  be  put  on  the  plain  language  of 
the  proviso  of  s.  169,  Such  sanction  may  be  given  at  any  time.  The  pri- 
soners must  be  tried,  and  I  think  that  there  is  no  necessity  for  our  inter- 
ference. 
■       1  '■— 

i«^.— Have  the  Sub-Inspector  and  Head-CoDstable  perjured  themselves  in  the  mat- 
tet  of  the  arrest  of  Hur  Kumar  at  Mcnazudy  od  the  moraiog  of  the  2od  April  ? 

2nd, — How  did  he  oome  to  pass  that  Hur  Kumar  was  in  the  hands  of  the  Police 
four  days,  aud  was  oot  sent  to  hajut  till  the  26th  April  P 

drd.-'Why  did  Golak  Sing  take  two  days  to  go  from  Menazudy  to  Madareepore, 
and  did  he  hand  Hur  Kumar  over  to  the  Court  Inspector  on  the  morning  of  the  24th ; 
and  if  he  did,  what  prevented  the  Court  Inspector  from  at  once  obtaining  the  order  of  the 
Deputy  Magistrate  to  confine  him  in  hajut? 

4th.— As  by  the  Sub-Inspector's  own  showing,  he  stopped  at  Madareepore  on  the 
6th  April  on  his  way  to  Rajnuggur,  how  w^  it  that  he  allowed  Hur  Kumar  to  remain 
that  day  in  the  thanna  guard-house,  although  he  knew,  by  his  own  *^  abijagputra,"  that 
Hur  Kumar  had  been  despatched  on  the  22nd  P 

5th. — Did  the  Constable,  Bam  Misser,  maltreat  the  prisoners  Wuzir  Mohammed 
and  Badorudi  ? 

I  fear  that  there  has  been  some  sharp  practice,  if  not  unfair  dealing,  on  the  part  of 
the  police  in  this  case ;  and  that  in  their  efforts  to  secure  a  conviction,  they  have  not  only 
spoilt  the  case,  but  over-reached  themselves. 
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Befbn  Mr*  Juetiee  l^orman  and  3fr.  JubHcb  E.  Jackson. 

IH  THB  Mattbb  of  GOPAL  BUENAWAR.i  1869. 

May  10. 

Act  XXV,  of  1861,  *.  318^Act  XL  T.  of  18S0,  s.  ISS^ Disobedience  of  Ordeti,         — : 

8  B.  L»  R» 

When  an  order,  under  s.  318  of  the  Criminal  Procedure  Code,  was  made  between    ^^  (^^^  ^g^ 
A  on  the  ocl^  side,  and  B  and  the  then  tenants  of  B  on  the  other,  declaring  that  A  was 
in  possession  of  the  property  in  dispute,  heJd^  that  this  order  was  only  binding  on  the 
actual  parties  to  the  case  before  the  Magistrate,  and  that  subeeqnent  tenants  of  B  ocmld 
not  be  criminally  punished  for  disobeying  the  order  in  question. 

Thk  facts  are  explained  in  the  judgment  of 

Norman,  J. — Gopal  Burnawar  obtained  an  order,  under  b.  318  of  the 
Code  of  Criminal  Procedare,  declaring  him  to  be  in  possession  of  a  wall  sepa* 
rating  his  house  from  one  in  the  occupation  of  the  tenants  of  Qhannu  Roy. 
iSincethat  time  the  house  of  Ghannu  Roy  has  come  into  the  possession  of 
&heikb  Ganowri,  who  was  no  party  to  the  proceeding  in  1865,  which  was 
against  the  former  tenant.  Sheikh  Ganowri  is  now  interfering  with  the 
enjoyment  of  the  wall  by  Gopal.  Gopal  has  applied  to  the  Magistrate  to 
interfere,  and  complained  before  the  Magistrate  that  Sheikh  Ganowri  had 
committed  an  offence  under  s.  188  of  the  Indian  Penal  Code.  The  Magis- 
trate thinks  that  there  is  no  necessity  for  interference,  that  there  is  no  danger 
of  breach  of  the  peace,  and  that  the  parties  should  be  left  to  settle  their  dis^ 
pates  in  the  Civil  Court. 

.  The  Judge  sends  up  the  case,  suggesting  that  the  Magistrate  was  bound 
lo  proceed  under  s.  188  of  the  Indian  Penal  Code,  which  enacts  that  "whoever, 
knowing  that  by  an  order  promulgated  by  a  public  servant  lawfully  em* 
powered,  (fee.,  he  is  directed  to  abstain  from  a  certain  act,  disobeys  such  direo* 
tion,  shall,  if  his  disobedience  tends  to  cause  annoyance^  ^,  to  any  person, 
be  punished  with  simple  imprisonment." 

He  sends  up  the  case  under  s.  434.  We  think  it  clear  that  the  section 
in  question  has  no  application  to  the  present  case,  and  therefore  that  no  inter- 
ference on  our  part  is  called  for. 

Sheikh  Ganowri  was  no  party  to  the  order  made  in  1866,  it  was  not 
addressed  to  him,  and  therefore  he  cannot  be  punished  criminally  for  disobe- 
dience of  it. 

'  Befereuoe  nnd«r  8. 484  of  the  Code  of  Criminal  Procedure,  from  the  Judge  of  Bjm. 
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BefoTB  Mr.  Justice  Macpker$on  and  Mr.  Justice  E.  Jackson, 
jllH^ll  "^^^  QUEEN  V.  KALISANKAR  8ANDYAL  and  OTHKRa.i 


3  ^  j^  £  Indian  Penal  Code,  mm.  224,  226,  363— Cumulative  SentenceM. 

_    '      '      '  Where  substaQtially  but  one  offenoe  has  been  committed,  and  the  acts,  which  are  the 

[12  W .  B.  2.J  ])iuiis  of  oQe  charge,  are  the  itame  which  form  the  basis  of  another  charge  on  which  the 

priaoner  has  also  been  convicted,  cumulative  sentences  on  each  charge  should  not  be 

passed. 

Where  prisoners  were  convicted  under  ss.  224  for  escape,  226  for  rescuing  from  law- 
ful custody,  under  s.  868  for  using  criminal  force  in  f«o  doing,  and  sentenced  to  separate 
punishments  under  each  section,  held,  that  the  prisoners  liad  only  done  one  act,  and  were 
guilty  of  only  one  offence,  and  should  only  have  hwai  found  guilty  under  ss.  221  and  225 
of  *'  escape  "  and  ''  rescuing,"  respectively,  and  sentenced  accordingly. 

Kalisankar  Sahdyal  was  convicted  under  8.  224  of  the  Indian  Penal 
Code  of  escaping  from  lawful  custody,  and  under  s.  353  of  using  criminal 
force  to  deter  a  public  servant  from  discharging  his  duty.  The  other  prisoners 
were  convicted  under  s.  225  for  rescuing  Kalisankar  Bandyal,  and  under 
B.  353  for  using  criminal  force.  Each  prisoner  was  sentenced  to  separate  and 
cumulative  punishments  under  each  section,  for  breach  of  which  he  was  con- 
victed, the  Magistrate  holding  that  the  offences  were  distinct  and  separate. 

Mr.  Money  and  Mr.  Lingham  appeared  for  the  prisoners,  and  contended 
that)  as  only  one  set  of  acts  had  been  proved,  which  could  only  constitute  one 
offenoe  and  not  two  offences,  one  punishment  only  could  be  awarded  under 
one  section  only  of  the  Penal  Code,  according  to  the  principle  laid  down  in 
The  Queen  v.  RadaJwrUh  Paul,^  where  it  was  held  that,  when  substantially 
but  one  offence  had  been  committed,  and  the  acts,  which  are  the  basis  of  the 
conviction  on  one  charge,  are  the  same  acts  which  form  the  basis  of  the  con- 
viotion  in  another  charge,  cumulative  sentences  on  each  charge  should  not 
be  passed. 

The  following  cases  were  also  cited  : — 

The  QiieenY,  IhvntocUah  emd  oihen;^  The  QueenY,  Baboolunff^rah;^ 
The  Queen  v.  Sreemuni  Adup  ;  ^  The  Queen  v.  Suroop  NapU  ;  ^  The  Queen 
T.  Dina  Sheikkf 

^  tThis  case  is  distinguished  in  Qobimd  Ckunder  Roy,  Petitioner  (16  W.  B.  80).— Ed.] 

«  9  W.  B.,  Cr.  B.,  12. 
»  9  W.  B.,  Cr.  B.,  88. 

*  6  W.  B.,  Cr.  B.,  7. 
•2TV.B.,Cr.  B.,68. 

•  3  W.  B.,  Cr.  B.,  64. 

7  Before  Mr,  Juetiee  Phear  and  Mr,  Justice  Sobhouse,     The  16th  December  1868» 

THE  QUEEN  e.  J>INA  SHEIKH  and  othees.* 

Phxab,  J. — The  two  charges  upon  which  the  prisoners  have  been  convicted  may  be 
stated  in  the  following  way :  Firet,  that  they  were  members  of  the  assembly,  the  com- 
mon object  of  which  was  to  take  possession  of  property  by  means  of  criminal  force,  and 


*  Committed  by  the  Magistrate,  and  tried  by  the  Sessions  Judge  of  Mymensingh,  on 
a  charge  of  rioting,  being  armed  with  deadly  weapons,  &c. 

*  [This  case  is  referred  to  in  Jabdar  Kaxi,  Appellants  (86  L.  B.  890)  and  Loke  Nath 
Sarkar  v.  Queen-SmpresM  (I.  L.  B.,  11  Cal,  849).— Ed.] 


Digitized  by 


Google 


BENGAL  LAW  REPjORTS.    (AP,  CR)  VOL.  III.  99 

The  judgment  of  the  Ooart  was  delivered  bj  1869. 

Macphrrson,  J. — It  seems  to  ns  that  the  conviction  of  the  prisoner  on 


the  two  offences  of  using  force  and  escaping  from  costodj  is  wrong.     There       Q^^*^ 
is  no  evidence  that  the  prisoner  did  anything  but  escape.     A  body  of  men       Kali- 
are  found   by  the  Assistant  Magistrate  to  have  rushed  in  between  him  and       sastkab 
the  police,  and  he  took  advantage  of  their  act  and  escaped.     That  is  what     Sandtal, 
lias  been  found  upon  the  facts  by  the  Assistant  Magistrate.  .  It  is  not  clear    8  B.  L.  E. 
how  the  Assistant  Magistrate  finds  the  prisoner  guilty  of  using  force  :  he    ^'  ^^'  ^*- 
does  not  allude  to  it  in  his  English  judgment     It  may  be  that  he  means  to  [12  W.  E.2.] 
find  that  the  prisoner  used  some  amount  of  force  in  escaping.     He  could 
hardly  escape  without  using  some  force  ;  but  in  such  a  case,  the  use  of  force 
would  be  a  part  of  the  offence  of  escape,  and  it  would  be  wrong  to  convict 
of  both  offences,  and  sentence  separately  for  both.     We,  therefore,  set  aside 
the  conviction  and  sentence  for  the  offence  of  using  criminal  force. 

These  prisoners  have  been  convicted  under  s.  353  of  using  criminal  force 
to  certain  constables  in  the  execution  of  their  duty  ;  and  aUo  under  s.  225 
of  intentionally  rescuing  one  Kalisankar  Sandyal  from  custody  j  and  for  each 
offence  they  have  been  sentenced  to  a  month  and  a  halfs  imprisonment  by 
Mr.  Testroy,  the  Assistant  Magistrate  of  Seraj gunge.  The  convictions  and 
Bentences  were  confirmed  on  appeal  by  Mr.  Humphrey,  Magistrate  of  Pubna. 
The  proceedings  were  sent  for  on  application  to  this  Court,  it  appearing  upon 
the  face  of  the  decision  passed  by  the  Assistant  Magistrate  that  the  two 

that  force  actually  was  used ;  tecondly,  that  thej,  by  the  force  so  used,  caused  hurt,  but  to 
whom  the  hart  wrs  caused  no  mention  is  made.  It  R])pear8  to  us  that,  substantially,  these 
two  charges  are  but  two  differeut  forms  of  stating  the  same  criminal  act.  The  substance  of 
both  of  them  obviously  is  that  violence  was  used,  or,  in  other  words,  hurt  was  caused.  It 
is  essential  to  the  first  that  force  or  violence  actually  was  used ;  and  it  is  essential  to  the 
second  that  hurt  was  caused,  that  is,  that  violence  was  used.  It  would  appear,  therefore, 
that  the  prisoners  have  been  convicted  under  the  second  charge  of  causing  hurt,  and  un- 
der the  first  charge  of  causing  that  hurt  with  the  addition  of  a  special  motive,  namely, 
that  of  taking  away  property  in  an  uulawful  manner.  In  this  view  of  the  case,  we  think 
that  the  prisoners  ought  not  to  have  been  convicted  of  both  charges  simultaneously.  They 
were,  properly  speaking,  alternative  charges,  and  therefore  the  prisoners  should  have  been 
found  guilty  of  the  one  or  the  other,  according  as  the  evidence  satisfied  the  Court  that  the 
one  or  the  other  charge  was  made  out. 

After  perusing  the  record,  and  considering  the  judgment  of  the  Sessions  Judge,  we 
are  of  opinion  that  the  prisoners  should  be  convicted  of  the  first  charge,  namely,  the 
charge  made  under  the  provisions  of  s.  148,  and  not  of  the  second ;  and  we  are  even  dis- 
posea  to  the  opinion  that  the  second  charge  is  in  itself,  if  not  incomplete,  at  least  in'egu- 
lar,  for  not  in  some  way  designating  the  person  upon  whom  the  hurt  was  inflicted.  We 
have  doubts  whether  we  ought,  upon  the  facts  of  this  case,  in  aflirming  the  conviction 

2)on  the  first  charge,  to  modify  in  some  degree  the  sentence  which  has  been  passed ;  but, 
ter  full  consideration,  we  think  that  we  cannot  make  any  distinction  between  the  pri- 
soners, and  also  thit  the  sentence  which  has  been  passed  is  not  too  severe  for  the  offence 
of  which  the  prisoners  have  been  convicted. 

It  has  been  objected  before  us  that,  with  regard  to  the  last  the  prisoners,  taking 
them  in  the  order  in  which  they  stand  in  the  charge,  the  evidence  is  sufficient  to  make 
out  the  offence  of  which  they  have  been  convict.  It  is  said  that  the  evidence  is 
essentially  the  ejfidenoe  of  accomplices  without  corroboration,  and  therefore  ought  not 
to  be  believed  by  the  Court.  We  find  that  the  Sessions  Court,  which  had  the  witness 
before  it,  and  therefore  possessed  greater  powers  of  discriminating  than  we  have  in  regard 
to  the  credibility  proper  to  be  attached  to  their  testimony,  considered  that  these- persons^ 
even  accomplices  as  they  in  a  certain  degree  might  be  termed,  were  deserving  of  belief,, 
and  we  see  no  reason  to  come  to  a  different  conclusion.  Accordingly,  we  acquit  the  pri- 
soners of  the  second  charge,  namely,  the  charge  under  s.  824,  and  set  aside  the  sentence 
which  has  been  passed  therein.  Therefore,  so  far  as  that  charge  is  oonoerned,  they  aro 
entitled  to  be  discharged.  But  we  think  that  they  are  guilty  of  the  first  charge,  and  that 
the  sentence  passed  in  respect  of  that  charge  must  stand.  The  appeal,  therefore  will  ba 
dismissed  as  regards  the  first  charge.— 10  W.  B.  68. 
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18e9.        separate  convictions  were  based  upon  the  same  facts.     The  record  has  since 

^  Qu£BM       ^^^  examined,  and  it  seems  quite  clear  that  the  two  convictions,  as  they 

^  ^  stand,  are  wrong.     The  facts  found  against  the  prisoners  are  that  they  formed 

Kalt-       p^rt  of  a  body  of  men  who  interposed  between  some  constables  of  police  and 

•i.HKAB      an  arrested  prisoner,  and  thereby  rescued  him. 

8ANDYAL,         Xhe  act  which  the  prisoners  committed  was  one  single  act     Their  ofienc^ 
3  B.  L.  E.     was  a  single  offence.     They  intentionally  rescued  the  prisoner.     The  act  of 
A.  Cr.  14.    rescue  was  accomplished  by  the  use  of  a  certain  amount  of  criminal  force, 
[12  W.  B.  3.]  The  prisoners,  under  such  circumstances,  cannot  be  convicted  of  l»oth  rescu- 
ing the  prisoner  cuid  using  force.     The  using  of  force  was  a  part  of  the 
offence  of  causing  the  rescue.     We  set  aside  the  convictions  of  the  prisoners 
for  the  offence  of  using  force ;  and  as  the  sentences  passed  upon  them  for  the 
offence  of  rescuing  a  prisoner  have  already  expired,  the  prisoners  must  be  at 
once  discharged. 

Befort  Mr.  JtMtice  Norman  and  Mr.  Justice  E.  Jackion. 
1869.  BAKAR  HALSANA  v.  DINOBANDHU  BISWAS  and  othrrs.^ 

June  1. 

—  Muchief— Indian  Penal  Code,  e.  425—Wronff/kl  Loee^Proof  of  Title. 

3  i>.  L.  Hr. 

A.  Cr.  17.  The  right  to  a  fishery  was  in  dispute  between  the  zemiDdar  of  Bally  and  the  zemio* 

[12  W.  E.  n  ^^^  ^^  Moharajpore.    The  former  obtained  a  decree  in  the  Civil  Court  declaring  the 

'•^  fishery  to  be  his,  in  proceedings  to  which  the  latter  was  not  a  parW  ;  and  the  servant*  of 

the  Bally  zemindar  thereupon  removed  a  bamboo-bar,  which  the  Moharajpore  people  had 

erected  to  prevent  the  parage  of  fish.    For  this  they  were  oonvioted  of  mischief  under 

the  Indian  Penal  Code,  and  punished  by  fine. 

Meld,  on  reference  to  the  High  Court,  that  the  conviction  could  not  stand,  as  th« 
Moharajpore  xemindar  had  not  shown  that  he  was  legally  entitled  to  the  fishery,  and  as 
it  did  not  appear  that  the  defendants  were  acting  otherwise  than  from  a  hond-fide  belief 
that  the  Moharajpore  zemindar  was  enoroaohing  on  thoir  master's  rights. 

Thjb  facts  will  be  sufficiently  clear  from  the  following  judgment  of 
NoRMAK,  J. — The  prisoners,  servants  of  the  zemindar  of  Bally,  have 
been  convicted  of  committing  mischief  by  destroying  a  bar  of  bamboo  laid 
across  a  watercourse.  The  Deputy  Magistrate  finds  that  there  is  a  dispute 
about  a  right  uf  fishery  in  the  watercourse  between  the  zemindar  of  Bally 
and  the  zemindar  of  Moharajpore ;  that  tlie  zemindar  of  Moharajpore 
having  set  up  a  bar  across  the  watercourse,  which  obstructs  the  egress  and 
ingress  of  fish,  while  it  allows  the  water  to  pass  freely,  the  defendants, 
being  unable  to  induce  the  police  to  interfere,  threw  down  the  bar.  Before 
the  Deputy  Magistrate  the  defendants  produced  a  decision  of  the  Suddur 
Ameen  of  Moorshedabad,  affirmed  by  the  Judge  on  appeal,  to  show  that 
the  fishery  belonged  to  the  zemindar  of  Bally.  The  Deputy  Magistrate 
said  it  was  unnecessary  for  him  to  go  into  a  question  of  title,  and  adds  that 
the  decision,  to  which  the  zemindars  of  Moharajpore  were  not  parties,  is  not 
evidence  against  them.  He  says  the  evidence  does  not  clearly  establish  the 
fact  of  exclusive  possession  in  either  party  ;  that  even  supposing  the  zemindar 
of  Bally  to  have  been  in  exclusive  possession,  it  does  not  follow  that  the 
removal  of  the  bar  was  justified.  He  says  that  the  prisoner  Dinobandha 
should  not  have  taken  the  law  into  his  own  hands.  He  fined  the  prisoners 
rupees  10  each.  The  Magistrate,  Mr.  Hankey,  has  sent  up  the  case  under 
&  434. 

We  think  that  the  conviction  cannot  be  sustained.     The  conviction 
does  not  show  that  the  prisoners  threw  down  the  bar  with  intent  to  cause,  or 

»  [This  case  is  referred  to  in  Meg,  v.  Eaetya  Mama  (8  Bom.  H.  C.  E.  63).— Ed.] 
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knowing  that  they  were  likely  to  cause,  wrongful  loss  within  s.  425.    Wrong-         1869. 
ful  loss  is  defined  to  be  the  loss  by  unlawful  means  of  property  to  which  the       ~ 

person  losing  it  is  legally  entitled.     The  conviction  does  not  show,  on  the  face  Jt^ 

of  it,  whether  the  mischief,  for  which  the  defendants  have  been  convicted,  is  fi^i-s^^^ 
the  damage  to  and  loss  of  the  bar,  or  the  mischief  to  the  fishery.    Suppose  it        ihifo- 
to  be  the  injury  to  and  loss  of  the  bar.     If  the  fishery  belonged  to  the  zemin-      bawdhu 
dars  of  Bsflly,  and  they  were  in  possession,  servants  acting  under  order  ipight      Biswas 

lawfully  remove  an  obstruction  newly  set  up  to  the  passage  of  fish  to  prevent  8  B.  L.  B. 

injury  to  their  property  and  interference  with  its  enjoyment.  -A..  Cr.  17. 

In  Blackstone's  Commentaries,  Book  IIL,  Chap.  I.,  it  is  said  :  "  Whatso-  t^^  ^*  ^*  ^ J 
ever  unlawfully  annoys  or  doth  damage  to  another  is  a  nuisance,  and  such 
nuisance  may  bo  abated,  that  is,  taken  away  by  the  party  aggrieved  thereby, 
so  that  he  commits  no  riot  (or  breach  of  the  peace)  in  doing  it.  If  a  new 
gate  be  erected  across  a  public  highway,  which  is  a  common  nuisance,  any  of 
the  King's  subjects  passing  that  way  may  cut  it  down  and  destroy  it." 

It  is  not  found  that  the  defendants  wantonly  destroyed  or  injured  the 
bar,  the  whole  cost  of  which  is  stated  to  have  been  about  a  rupee  in  remov- 
ing it.  Suppose  the  mischief  for  which  the  Deputy  Magistrate  intended  to 
convict  is  mischief  to  the  fishery.  First,  the  Deputy  Magistrate  has  not 
found,  or  even  enquired,  whether  the  zemindars  of  Moharajpore  are  legally 
entitled  to  the  fishery.  If  not,  no  wrongful  loss  was  inflicted  on  them.  Se- 
condly, it  is  entirely  consistent  with  the  finding  of  the  Deputy  Magistrate 
that  the  defendants  were  acting  in  good  faith  for  the  protection  of  their 
master's  interests,  and  repelling  what  they  believed  to  be  an  unlawful  intru- 
mon  on  the  part  of  the  zemindars  of  Moharajpore.  If  the  defendants  really 
acted  in  the  belief  that  the  fishery  belonged  to  their  masters,  the  zemindars 
of  Bally,  it  cannot  be  said  that,  in  removing  a  bar  which  interfered  with  that 
fishery,  they  acted  with  intent  to  cause  or  knowing  they  were  likely  to  cause 
injury  to  the  zemindars  of  Moharajpore.  Admitting  that  the  decision  of  the 
Sudder  Ameen  is  not  evidence  on  a  question  of  title  as  against  the  zemindars 
of  Moharajpore,  it  may  well  have  led  the  defendants  to  suppose  that  their 
masters  had  a  legal  right  to  the  fishery,  and  should  have  been  considered  by 
the  Deputy  Magistrate  with  reference  to  the  question  of  the  good  faith  of 
the  defendants,  whether  they  acted  with  intent  to  cause  or  knowing  they  were 
likely  ta  cause  injury  to  the  zemindars  of  Moharajpore. 

The  Deputy  Magistrate  finds  that  the  parties  were  jointly  in  possession. 
If  the  act  had  been  in  its  nature  malicious  and  wanton,  one  which  could  havie 
had  no  other  object  than  that  of  the  injury  or  destruction  of  the  property,  or 
to  prevent  the  title  to  the  property  being  ascertained,  or  otherwise  to  injune 
the  zemindars  <^  Moharigpore,  we  have  no  doubt  that  the  parties  might  have 
been  convicted  as  in  the  illustration. 

"  When  A,  having  joint  property  with  Z  in  a  horse,  shoots  the  horse, 
intending  thereby  to  cause  wrongful  loss  to  Z,  A  has  committed  mischief." 
In  the  present  case,  we  think  no  intent  to  injure,  or  knowledge  that  injury 
would  be  caused  to  the  zemindars  of  Moharajpore,  appears.  The  act  is  even 
presumably  done  with  a  totally  diiierent  object.  The  conviction  is,  there- 
fore, bad,  and  must  be  quashed,  and  the  fines  repaid. 
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Brfor€  Mr.  Justice  Norman  and  Mr.  JusUce  E.  Jaektom, 
1869.  THE  QUEEN  v.  BtSHONATH  PAL  (Appellant).^ 

June  14. 

Evidence  at  farmer  trial— Procedure. 

8  B.  L.  R. 

A.  Or.  20.  Where  the  evidenoe  of  witnesses  taken  in  the  absenoe  of  the  prisoner  at  a  former 

now  -D  on  ^1^  ^^  '^  ^^^  ^  them,  and  put  in  on  their  assenting  to  it  as  a  true  »duord  of  the 
L12W.it.3.J  ^^^. 

ffeld,  that  the  proceeding  was  irregular  and  prejudicial  to  the  prisoner,  that  such 
witness  should  have  been  subjected  to  a  fresh  oral  examination,  and  that  then  the  former 
depositions  might  have  been  put  in,  not  to  add  to  his  testimony,  but  to  corroborate  it.  A 
new  trkl  was  ordered. 

NoBMAN,  J. — The  prisoner  has  been  convicted  of  dacoity  by  the  verdict 
of  a  jury,  and  sentenced  to  transportation  for  lifa  There  appears  to  have 
been  a  very  serious  irregularity  in  the  mode  of  conducting  the  triaL  The 
depositions  of  witnesses  taken  on  the  trial  (iu  July  1867)  of  other  persons 
charged  with  having  been  engaged  in  the  same  dacoity  are  put  up  with  the 
record.  The  witnesses  appear  to  have  been  re-sworn,  and  each  in  turn  says 
in  eflfect :  *'  I  gave  evidence  before  in  this  Court,  and  that  evidence  is  true." 

Without  going  into  the  details  of  the  dacoity,  which  must  have  been 
taken  by  the  Judge  and  the  jury  entirely  from  the  former  depositions,  each 
witness  in  turn  merely  adds  a  few  particular  facts  and  details  to  shew  the 
oonnection  of  the  prisoner  with  the  dacoity.  Even  while  making  these  state- 
ments, the  witnesses  refer  to  their  former  depositions  ;  as,  for  instance,  thus  : 
*'  It  is  true  that  I  recognized  fiishonath  Pal  during  the  dacoity,"  drc.  *'  It 
is  true  that  I  saw  the  prisoner  Bishonath  strike  two  or  three  blows  at  Hira 
Lai." 

The  Judge's  record  does  not  clearly  shew  in  what  order  the  evidence  was 
laid  before  the  jury.  But  I  am  led  to  infer  that  the  Judge  probably  in  the 
first  instance  allowed  the  deposition  on  the  former  trial  to  be  read  in  the  pre- 
sence of  the  jury,  and  then  proceeded  to  question  the  witness.  However  that 
may  be,  the  course  of  proceeding  was  most  irregular.  Under  &  31  of  Act  IL 
of  1855  the  depositions  containing  the  statements  of  a  witness  as  to  the  com- 
mission of  the  dacoity  taken  on  the  trial  in  July  1867  would  have  been  ad- 
missible, in  order  to  corroborate  his  testimony  given  on  the  trial  of  the  pri- 
soner Bishonath. 

The  evidence  of  the  witness  whose  testimony  it  was  proposed  to  corro- 
borate should  have  been  first  taken,  and  after  such  witness  had  finished  his 
evidence,  and  not  before,  the  former  deposition  might  have  been  put  in  ;  not 
to  add  to  his  testimony,  but  simply  to  corroborate  it,  by  showing  that  the 
statements  made  by  him  while  the  facts  were  still  fresh  in  his  memory  corre- 
spond with  those  made  by  him  in  the  Court  of  Session  in  the  present  case. 
In  the  present  case,  at  the  time  when  each  deposition  was  put  in,  the  evidence 
of  the  witness  not  having  been  given  in  the  Court  of  Session,  there  was  nothing 
on  the  record  which  made  it  admissible.  There  was  nothing  which  was  cor- 
roborated by  it.  V 

In  the  Attorney-General  of  New  South  Wales  v.  Bertrand^^  on  a  second 
trial,  when  the  witnesses  were  before  the  jury,  the  depositions  taken  on  the 
first  trial  were  read,  and  the  witnesses  were  asked  in  turn  whether  what  was 
read  was  true,  and  they  were  then  submitted  to  fresh  oral  examination  and 
cross-examination.     What  was  done  was  done  by  the  consent  of  the  prisoner 

'   [This  case  follows  Elahee  Bukth,  Appellant  (6  W.  B.  80).— Ed. 
2  36  L.  J.,  r.  C,  51 ;   8.  C,  4  Moore's  P.  C,  C.  N.  8.,  460. 
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Their  Lordships  remark  they  were  not  ia  a  condition  to  say  that  any  injustice        1868. 
to  the  prisouei-s  resulted  from  it     But  they  add  that  no  one  called  on  to       o^II3 
review  the  proceedings  could  be  certain  of  the  contrary.     They  disregard  the       ^  ^ 
consent  of  the  prisoner,  and  speak  of  the  wisdom  of  the  common  understand-    Bishonath 
ing  that  a  prisoner  on  his  trial  can  consent  to  nothing.     They  say  it  is  essen-         Pal, 
tial  that  no  unnecessary  difficulty  should  be  thrown  in  the  way  of  the  jury's    s  B.  L.  R. 
understanding  or  rightly  appreciating  the  evidence.     They  point  out  the  diffi-     A.  Cr.  20. 
cttlty  that  a  jury  must  experience  in  sustaining  their  attention  or  collecting  [12  W.  E.  8.] 
the  value  of  different  parts  of  the  evidence  when  merely  read  out  to  them. 
They  shew  that  the  most  careful  note  must  often  fail  to  convey  the  evidence 
fully  in  some  of  its  most  important  elements,  those  for  which  the  open  oral 
examination  of  the  witnesses  in  the  presence  of  the  prisoner,  Judge,  and  jury, 
is  justly  prized  ;  that  it  cannot  give  the  look  or  manner  of  the  witness,  his 
hesitation,  his  doubts,  his  variation  of  language,  his  confidence  or  precipitancy, 
his  calmness  or  consideration.     It  cannot  give  the  manner  oE  the  prisoner, 
vhen  that  has  been  important  in  the  statement  of  anything  of  particular 
moment ;  nor  could  the  Judge  properly  take  upon  himself  to  supply  any  of 
these  defects,  who  indeed  will  not  necessarily  be  the  same  on  both  trials. 
They  say :  *'  it  is  in  short  or  it  may  be  the  dead  body  of  the  evidence  without 
its  spirit,  which  is  supplied  when  given  openly  and  orally  to  the  ear  and  the 
eye  of  those  who  receive  it"     Their  Lordships  add  that  they  do  not  hesitate  ' 
to  express  their  anxious  wish  to  discourage  generally  the  mode  of  laying  the 
evidence  before  the  jury  which  was  adopted  in  that  trial. 

The  observations  of  their  Lordships  apply  in  all  their  force  to  the  pre- 
sent case.  There  are,  moreover,  many  objections  to  the  course  of  proceeding 
in  the  cases  now  before  us  which  did  not  apply  to  that  before  the  Privy  Coun- 
cil There,  the  depositions  read  had  been  taken  on  the  former  trial  of  the 
prisoner  himself.  The  prisoner  had  been  present,  and  had  had  the  fullest  op- 
portunity of  cross-examining  the  witnesses.  Here  the  depositions  read  were 
taken  in  the  absence  of  the  prisoner  on  the  trial  of  other  persons.  There  the 
prisoner  was  represented  by  Counsel,  who,  no  doubt,  had  copies  of  the  depo- 
sitions, and  not  only  took  no  objection,  but  actually  consented  to  their  being 
read  on  the  second  trial.  Here  the  prisoners  appear  not  to  have  been  defend- 
ed. To  read  evidence  from  written  depositions  must  place  a  prisoner  who  is 
defending  himself  at  a  disadvantage.  If  the  evidence  is  given  slowly  and 
taken  down  sentence  by  sentence  in  the  usual  way,  the  prisoner  can  follow  each 
ivitness  without  difficulty.  He  has  time  to  observe  and  reflect  on  each  point 
that  appears  to  make  against  him,  and  when  his  turn  comes  he  has  at  least  an 
t)pportunity  of  cross-examining  or  answering  in  his  defence,  with  reference  to 
■each  of  such  points  in  detail.  The  disadvantage  at  which  he  will  stand  if  the 
«vidMice  of  each  witness  is  read  out  without  pause  as  a  connected  story  is  enor- 
mous. Probably  of  slow  apprehension  at  best,  having  lost  what  little  presence 
t>f  mind  ho  ever  possessed  from  the  terror  and  confusion  produced  by  the  new 
«nd  alarming  position  in  which  he  finds  himself,  his  thoughts  necessarily  divert- 
ed from  the  words  of  the  reader  by  the  noise  and  bustle  about  him,  the  pri- 
soner would  fi»d  himself  incapable  of  fixing  his  attention  closely  on  the  seve- 
ral facts,  the  hurried  recital  of  which  gives  him  no  time  to  appreciate  their  im- 
portance, or  consider  their  bearing  on  the  case  made  against  him.  If  he  does 
understand  their  significance  at  the  moment,  his  mind  will  not  have  dwelt  on 
them  long  enough  to  enable  him  to  fix  and  arrange  them  in  his  memory,  so 
that  when  his  time  comes  to  defend  himself  he  can  cross-examine  or  make 
answer  in  reference  to  them  in  detail  in  his  address  to  the  jury.  All  that 
will  be  present  to  his  mind  when  he  comes  to  his  defence  will  be  a  blurred  and 
most  imperfect  impression  of  the  case  which  he  has  to  meet     But  that  is 
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not  all.     The  course  we  suppose  to  have  been  taken  of  reading  his  deposition 
~~~  to  one  of  the  witnesses  against  the  prisoner,  and  putting  the  question  to  him 

0 '*       whether  or  not  the  deposition  is  true,  is  not  only  open  to  the  objection  that  it  is 
BisHONATH   plotting  a  leading  question  in  the  most   objectionable  of  all    possible  forms  ; 
Pal,        prompting  the  witness  as  to  all  the  details  of  the  story  which  he  is  expected 
8  B.  L.  R.    to  tell,  in  a  great  degree  therefore  depriving  the  prisoner  of  the^  means  of 
A.  Cr.  20.     testing  the  veracity  or  the  recollection  of  the  witness  by  cross-examination  ; 
[11  W.  E.  t*]  bat  to  the  witness  himself  it  is  a  dangerous  snara     He  is  reminded  that  on  a 
former  occasion  he  deposed    to  circumstances   tending   to  establish  the  pri- 
soner's guilt,  and  it  is  impliedly  intimated  to  him  that  the  same  story  is  ex* 
peoted  from  him  sgain. 

To  illustrate  further  the  injury  to  the  prisoner  that  may  result  from  this 
course  of  proceeding,  suppose  on  the  fornjer  occasion  the  witness  spoke  posi- 
tively to  having  recognized  three  or  four  prisoners  then  under  trial  amongst 
a  body  of  dacoits,  and  also  named  one  or  two  other  persons  not  before  the 
Court  Suppose  the  witness  to  be  speaking  quite  honestly,  and  to  the  best 
of  his  knowledge;  he  could  not,  as  regards  such  other  persons,  speak  under 
the  same  sense  of  responsibility  as  he  would  with  respect  to  a  prisoner  under 
trial.  He  might  have  felt  some  doubt,  hesitation,  or  uncertainty  as  regards 
the  absent  person  which  he  might  not  have  thought  it  necessary  to  express. 
JbJo  one  would  be  there  to  cross-examine,  to  check  his  statements  as  regards 
such  persons,  or  to  induce  him  to  consider  whether  on  reflection  he  really  was 

?uite  as  sure  of  their  identity  as  he  supposed  and  represented  himself  to  be. 
f,  at  the  end  of  two  years,  the  deposition  is  put  into  the  hand  of  the  witness, 
it  would  at  once  occur  to  him  to  think  that  having,  when  the  facts  were  quite 
fresh  in  his  memory,  spoken  positively  to  the  identity  of  the  person,  he  was, 
no  doubt,  then  right.  Doubts  and  hesitation  would  be  forgotten  or  cast  away, 
and  he  would  feel  sure  that  what  he  then  said  was  correct. 

In  the  present  case  the  facts  are  few  and  simple,  and  it  may  be  that  the 
prisoner  has  sustained  little  or  no  actual  injury  by  the  course  adopted  at  the 
trial  But  I  would  say  with  their  Lordships  of  the  Privy  Council  in  the  case 
I  have  cited  that  the  object  of  a  trial  is  the  administration  of  justice  in  a 
course  as  free  from  doubt  or  chance  of  miscarriage  as  merely  human  adminis- 
tration of  it  can  be. 

A  prisoner  defending  himself  against  a  charge  of  an  offence  alleged  to 
have  been  committed  a  long  time  previously,  if  he  has  any  defence,  must  al- 
ways be  under  a  great  difficulty  in  substantiating  it  by  proof,  and  therefore 
in  such  oases  it  is  peculiarly  necessary  to  see  that  the  case  for  the  prosecutioa 
is  not  conducted  so  as  further  to  prejudice  him.  It  is  impossible  to  say  that 
the  prisoner  may  not  have  been  injured  in  his  defence  by  the  course  adopted 
in  the  present  case. 

As  the  evidence  has  not  been  legally  taken,  this  Court  has  not  before  it 
materials  on  which  it  can  properly  form  a  correct  judgment  as  to  the  guilt  or 
innocence  of  the  appellants,  and  therefore,  according  to  the  opinion  of  the 
Full  Bench  upon  an  analogous  point,  in  Elahi  Buksh's  case^it  is  necessary 
that  there  should  be  a  new  trial.  This  is  a  jury  trial  in  which  the  Court  has 
not  the  power  to  reverse  the  finding  of  the  jury  on  a  question  of  fact  The 
prisoner  has  a  right  to  the  opinion  of  the  jury  or  of  this  Court  on  evidence 
duly  and  legally  taken  against  him.  I  am  therefore  of  opinion  that  the  con- 
viction must  be  quashed,  and  that  a  new  trial  must  take  place. 

Jackson,  J. — I  concur  with  Mr.  Justice  Norman  that  the  mode  in  which 
this  trial  was  conducted  was  irregular.  The  evidence  of  witnesses  given  and 
taken  down  in  the  absence  of  the  prisoner  is  no  evidence  against  the  prisoneft 
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The  irregularity  alluded  to  is  one  which  has  been  frequently  animadverted 
upon  by  this  Court,  and  upon  which  numerous  trials  have  been  set  aside  even 
in  the  time  of  the  late  Sudder  Court  The  conviction  of  the  prisoners  is 
quashed,  and  a  new  trial  will  be  held. 


•  Before  Mr.  Justice  Noi'man  and  Mr.  Justice  E.  Jackson. 
THE  QUEEN  v.  PUNAI  FAITAMA  and  another  (Prisoners).  jI^^^, 

Death  caused  hy  Snalee-charmerM— Culpable  Homicide — Murder.  ^        _    T^ 

3  15.  Jj.  K. 

Certain  snake-charmers,  by  professing  themselves  able  to  cure  suake-bites,  induced     A.  Or.  25. 
several  persons  to  let  themselves  be  bitten  by  a  poisonous  snake.    From  the  effect  of  the  r^o  ^  jj,,  7.] 
bite,  three  of  these  persons  died.  ^ 

Held^  that  the  offence  was  murder  under  els.  2  and  3  of  s.  800  of  the  Penal  Code, 
unless  it  could  be  brought  within  the  5th  exception  to  that  section.  If  the  prisoners, 
really  believing  themselves  to  have  the  powers  they  professod  to  have,  induced  the  deceas'ed 
to  consent  to  take  the  risk  of  death,  the  offence  would  be  culpable  homicide  not  amount- 
ing to  murder. 

Thb  facts  are  fully  stated  in  the  judgment  of 

NoBMAN,  J. — The  prisoners  have  been  convicted  by  the  Judge  of  Purnea, 
concurring  with  the  assessors,  of  the  offences  of  culpable  homicide  not  amount- 
ing to  murder,  of  three  persons,  Jatru,  Menghan,  and  Jikri,  and  of  causing 
grievous  hurt  by  means  of  dangerous  weapons  and  means  to  Itwari  Musahar, 
and  sentenced  to  five  years'  rigorous  imprisonment.     They  appeal. 

From  the  evidence  as  taken  before  the  Judge,  it  appears  that  the  pri- 
soners, who  said  they  were  gurus,  and  came  from  Oaragola^  joined  a  gang  of 
coolies  employed  in  making  bricks  and  doing  other  work  for  the  Darjeeling 
and  Oaragola  Road,  and  offered  to  teach  them  snake-incantation.  Ten  or 
twelve  coolies,  amongst  whom  were  the  three  deceased  and  Itwari  the  injured 
man,  were  learning  the  incantation.  They  were  to  have  paid  Rs.  2  or  1-8  each 
to  the  priaoner.  After  some  days  the  prisoners  wished  the  deceased  and  their 
other  pupils  to  allow  themselves  to  be  bitten  by  snakes.  They  produced  from 
an  earthen  pot  two  koraits  and  a  keranti.  The  witness  Bachu  Sirdar  says, 
•*  They  began  to  make  the  snakes  move  about  in  front  of  us  all.  We  became 
afraid.  They  said,  *  Why  do  you  fear?  We  are  gurus,  and  will  soon  restore 
you.'  After  this,  they  made  us  place  our  right  hands  on  the  ground,  and 
began  to  make  the  big  korait  move  towards  our  hands.  We  immediately 
from  fear  raised  our  hands.  After  this  the  prisoners  struck  us  with  rattans, 
and  when  the  snake  moved  to  a  distance,  we  again  placed  our  hands  on  the 
ground.  Then  the  prisoners  took  the  snake  near  to  Jitru,  Menghan,  Jikri, 
and  Itwari,  and  by  striking  it  with  a  rattan  made  the  snake  bite  Jitru  on  the 
fore-finger  of  the  right  hand.  The  throat  of  Jitru  immediately  became  dry, 
and  he  became  senseless.  Then  the  snake  was  made  to  bite  Menghan  on  the 
fore-finger  of  the  right  hand ;  but  Menghan  did  not  suffer  or  become  sense- 
less. After  this  the  snake  was  made  to  bite  Jikri  on  the  right  hand  ;  he  did 
not  either  become  senseless,  but  remained  tottering.  Then  the  snake  was 
made  to  bite  Itfvari  on  the  right  wrist.  He  did  not  appear  to  suffer.  Then 
Jitru  died  two  hours  before  dawn,  and  the  prisoners  then  ran  away."  The 
witnesses  went  in  search  of  them,  arrested  them  at  10  o'clock  the  following 
morning,  brought  them  back,  and  made  them  over  to  the  police.  The  story 
told  by  the  witness  Bachu  Sirdar  is  corroborated  by  Itwari,  Lalu,  and  Lochan. 
There  is  no  substantial  difference  in  their  statements,  except  as  one  or  another 
gives  fuller  details  on  particular  points. 

[This  case  is  distinguished  in  Smjprees  v.  Qoneeh  Dooley  (I.  L.  K.,  5  Cal.  361).— EP.] 
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1869.  The  examination  of  the  prisoners  before  the  Magistrate  shews  that  they 

"^  were  fully  aware  of  the  deadly  character  of  the  bite  of  a  korait     The  pri- 

QuBSN       gQner  Pnnai  says  he  broke  out  the  fangs  of  the  korait  and  squeezed  out  the 
Ptnai       venom  a  week  before  the  occurrence.     He  admitted  that  he  know  the  korait 
Fattama,     was  a  deadly  snake.     Jumai  said  he  knew  nothing  about  its  teeth  being  ex- 
8  B.  L.  B.     tracted.     He  said,  "  When  the  snake  was  brought  in,  a  pang  of  fear  shot 
A.  Cr.  25.     through  my  vitals,  and  I  was  afraid  of  its  biting.'' 
[12  W.  E.  7.]  When   the  6rst  man  Jitru  had  been  bitten,  and  was  suffering  from  the 

effects  of  the  bite,  the  prisoners  did  not  at  once  desist,  but  went  on  urging 
the  snake  to  bite  others.  When  they  found  Jitru  suffering,  they  apparently 
did  not  occupy  themselves  with  uttering  ovc^r  him  their  Tnantrct,  which,  accord- 
ing to  the  statement  of  Jumai  before  the  Magistrate,  is  nothing  more  thaa 
«*  O  mother,  one  of  your  children  has  bitten  this  person,  heal,"  Ac.  When 
the  snake  was  exhausted,  and  could  bite  no  longer,  their  attention  was 
directed,  not  apparently  to  the  sufferers,  but  to  the  snake.  They  took  it  up, 
rubbed  it,  and,  having  partially  restored  it,  painted  it  on  the  head  with  ver- 
milion, and  turned  it  out  in  a  paddy-field. 

The  motive  for  the  act  of  the  prisoners  does  not  seem  to  have  been  the 
desire  of  gain.  Though  they  were  to  have  got  from  their  pupils  two  rupees 
and  one  rupee  and  eight  annas  each  for  teaching,  they  do  not  seem  to  have 
actually  received  anything,  or  even  to  have  pressed  for  payment.  The 
deceased  did  not  force  the  experiment  on  the  prisoners.  They  did  not  desire 
to  have  the  valae  of  the  charm  tested  in  their  own  persona. 

They  did  not  willingly  allow  themselves  to  be  bitten.  It  is  proved  by 
all  the  witnesses  that  the  coolies  were  afraid  of  the  snake,  and  it  was  by 
repeated  assurances  from  the  prisoners  that  they  were  gurus,  and  would 
protect  them  from  harm,  and  even  by  actual  force,  for  the  prisoners  are  said 
to  have  struck  and  twisted  the  ears  of  some  of  them,  that  the  coolies  sub- 
mitted to  be  bitten. 

It  is  a  most  extraordinary  case.  The  Judge  thinks  that  the  act  was 
not  done  with  the  intention  of  causing  death,  but  to  show  that  the  prisoners 
possessed  the  power  of  restoring  to  health  persons  who  may  have  been  bitten 
by  venomous  snakea  Looking  at  the  ignorance  and  superstitious  practices 
which  seem  to  prevail  amongst  the  low-caste  coolies,  to  which  the  prisoners 
and  the  deceased  belonged,  the  conclusion  arrived  at  by  the  Judge  upon  the 
evidence,  as  it  stood  before  him,  was  probably  correct. 

The  Judge  finds  the  prisoners  guilty  of  culf  able  homicide  not  amount- 
ing to  murder.  The  Judge  seems  to  assume  that  the  case  does  not  come 
within  s.  300.  He  refers  to  cl.  1,  and  says  that  the  act  was  not  done  with 
the  intention  of  causing  death,  and  that  none  of  the  illustrations  apply.  But 
cl.  2  applies  to  the  case,  and  cl.  3  still  more  expressly.  The  act  was  done  with 
the  intention  of  causing  such  bodily  injury,  that  is,  a  bite  by  a  deadly  snake, 
which  the  offenders  knew  to  be  likely  to  cause  the  death  of  the  person  to 
whom  the  harm  was  caused.  01.  3  appears  to  have  been  enacted  to  obviate 
any  doubt  which,  in  a  case  like  the  present,  might  exist  under  cl.  2.  It  saya 
it  is  murder  if  the  act  is  done  with  the  intention  of  causing  bodily  injury 
to  any  person,  and  the  bodily  injury  intended  to  be  inflicted  is  sufficient,  in 
the  ordinary  course  of  nature,  to  cause  death.  Illustration  c  is  as  follows  : 
''  A  intentionally  gives  Z  a  sword-cut  or  club-wound  sufficient  to  cause  the 
death  of  a  man  in  the  ordinary  course  of  nature.  Here  A  is  guilty  of 
murder,  though  he  may  not  have  intended  to  cause  Z's  death." 

The  two  clauses  explained  by  this  illustration  show  that  the  act  of  the 
pri)R>ner8  in  wilfully  and  intentionally  causing  the  deceased  to  be  bitten  on 
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tlieir  naked  tbodiefl  hy  a  ch^a^ljr  anake,  an  ifijurj  Buffieient  in  the  ordinary        1869. 
oeanse  of  natiipe  to  cause  death,  is  not  the  less  marder,  though  they  may  — -      ^J 
have  believed  that  they  could  remove,  and  intended   to  remove  by  their      ^^^ 
incantations,  the  effects  of  the  injury.  Punai 

If  the  offence  is  not  murder,  it  is  because  it  falls  within  the  5th  excep-     "TTUCI, 
tion  in  s.  JOO,  namely,   where  the  deceased  takes  the  risk  of  death  with  his    •  B*  ^'  ^« 
own  consent.     B.   90  provides  that  a  consent  is  not  such  a  consent  as  is     ^'  ^'' 
intended  by  any  section  of  this  Code,  if  the  consent  is  given  under  mis-  ^^  W.  B.^'] 
conception  of  fact,  and  if  the  person  doinfif  the  act  knows  or  has  reason  to 
believe  that  the  consent  was  given  in  consequence  of  such  misconception. 
Kg  doubt,  the  deceased  gave  their  consent  under  a  misconception  of  fact, 
namely,  a  belief  that  the  prisoners  by  incantations  could  heal,  or  protect 
them  from  the  effects  of,  the  bites  of  venomous  snakes. 

But  if,  as  the  Judge  held,  the  prisoners  believed,  though  erroneously, 
that  they  had  the  power  of  restoring  to  health  persons  who  might  have  been 
bitten,  in  that  case  they  did  not  know  that  the  consent  of  the  deceased  was 
given  "  in  consequence  of  a  misconception.''  They  must  in  that  case  have 
acted  in  the  belief  that  the  deceased  gave  their  consent  with  a  full  knowledge 
of  the  facts  and  in  the  belief  of  the  existence  of  powers  which  the  prisoners 
asserted  and  believed  themselves  to  possess.  It  is  because,  on  the  finding 
of  the  Judge,  the  c€we  appears  to  come  fairly  within  excep.  5,  that  I 
think  the  conviction  of  culpable  homicide  under  s.  304  nvust  be  taken  to  be 
correct,  and  in  that  view  of  the  case  the  sentence  of  £ve  years'  rigorous 
imprisonment  seems  to  me  a  very  proper  one. 

There  are,  however,  circumstances  in  this  case  which  lead  to  a  suspicion 
that  the  guilt  of  the  prisoners  in  causing  the  snake  to  bite  the  coolies  may 
have  been  of  a  far  deeper  dye  than  the  Judge  supposes.  Itwari,  says  Punai 
and  Jumai,  held  a  puja  of  Bischari  in  the  angin  of  Musan's  house.  If  by 
Bischari  is  meant  Bisseswari,  the  puja  was  a  puja  to  Kali  or  Bhowani,  the 
goddess  of  the  Thugs,  the  goddess  of  whom  it  is  said  that  the  blood  of  a 
human  being  delights  her  for  a  thousand  years.  But  it  has  been  suggested 
that  the  puja  was  what  is  called  a  Beshari  puja,  from  bish  (poison).  But  if 
that  is  so,  the  question  still  remains — Who  was  the  goddess  to  whom  the 
puja  was  addressed  ?  Jumai  says,  "  We  did  puja  to  the  snake-deities,  offering 
flowers  and  sweetmeats."  The  snakes  were  brought  in,  and  put  in  an  earthen 
vessel  on  the  mandab,  or  puja-place,  and  were  taken  from  thence,  and  made 
to  bite  the  deceased.  The  prisoners  cherished  the  snake  when  exhausted  by 
biting,  and  not  only  did  it  no  injury  themselves,  but  carried  it  off  to  a  place 
of  safety,  painted  its  head  with  vermilion,  as  if  to  indicate  that  it  was  a 
sacred  object,  and  to  protect  it  from  all  harm,  and  then  ran  away. 

It  looks  as  if  in  causing  the  death  of  the  ooolies  the  prisoners  w«re  per* 
forming  some  religious  rite,  or  doing  an  act  in  honour  or  for  the  gratifica^ 
tion  of  their  goddess.  It  seems  to  me  that  some  inquiry  should  be  joade  by 
the  police  as  to  the  prisoner's  associates  and  their  habits.  Jumai  says  that 
be  was  bitten  Ivyr  a  korta  the  Dussara  before  last,  and  shewed  the  marks  on 
bis  arm.  He  also  says  that  he  saved  the  life  of  Brihaspati,  a  gariwan,  by 
his  mantra^  in  the  previous  year.     The  appeal  is  rejected. 

Jackso!?,  J. — I  certainly  would  not  interfere  with  the  conviction  of  the 
prisoners  or  with  the  sentence  passed  upon  them.  The  only  doubt  which  I 
have  regarding  their  case  is  whether  they  should  not  have  been  convicted  of 
the  offence  of  murder.  The  prisoners  are  snake-jugglers  or  charmers.  The 
proceedings  held  upon  this  trial  prove  incontestaHy  that  thc^y   possess  no 
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1869.         charm   or  aritidote  against  the  bite  of  a  deadly  snake,   and  ahio  that  they 

Q^^^^       have  no  belief  in  any  charm.     They,  like  all  jugglers,   impose  upon  the  cre- 

^  dulity  of  other  persons  by  pretending  to  rely  upon  charms,  and  in  this  way 

PuNAi       endeavour  to  make  money.     From  constant  practice  they  are  able  to  handle 

Fattama,     snakes  without  undergoing  any  particular  risk,  and  the  sole  charm  which 

3  B.  L.  K.     they  possess  is  the  precaution  which  they  take  with  venomous  snakes  of  re- 

A.  Cr.  25.     moving  the  poison  from  their  fangs,  and  sometimes  of  removing  *the  fangs 

[12  W.  E.  7.]  altogether.     That  is  the  only  real  defence  which  is  made  in  this  case.     One 

of  the  prisoners  states  that  they  had  broken  the  snake's  fangs,  and  destroyed 

its  power  of  injuring  others.     From  his  own  account,  however,  this  had  l^een 

done  a  week  before  the  prisoners  made  the  snake  bite  the  coolies,  and  most 

probably  the  poison-fangs  had  not  been  totally  destroyed,  and  had  filled  again, 

and  hence  death  followed  upon  the  bite^ 

It  seems  to  me  that,  in  trying  this  case,  we  should  deal  with  the  pri- 
soners in  exactly  the  same  manner  as  we  should  deal  with  any  other  person 
who  acted  as  they  have  done.  We  should  at  once  discard  all  idea  that  they 
have  any  charm  over  a  snake-bite,  or  even  that  they  believe  they  have,  un- 
less they  can  prove  it  On  the  contrary,  the  prisoners,  being  in  the  constant 
practice  of  dealing  with  snakes,  must  be  held  to  have  a  thorough  knowledge 
of  the  deadly  nature  of  the  bite  of  a  korait ;  and  it  is  for  them  to  show  that 
when  they  made  a  deadly  korait  bite  several  people,  and  cause  the  death  of 
three  persons,  they  had  taken  the  most  certain  precautions  to  prevent  the 
bite  from  being  injurious.  If  they  cannot  prove  this,  they  should  be  dealt 
with  as  any  other  person  would  be  who  made  a  poisonous  snake  bite  any  one. 
The  consent  of  the  coolies  to  be  bitten  is,  in  ray  opinion,  under  the  law,  no 
consent,  because  it  was  founded  on  a  misconception  of  facts,  and  the  pri- 
soners knew  that  the  consent  was  given  in  coi. sequence  of  such  misconcep- 
tion. The  coolies  believed  that  the  jugglers  had  power  by  charms  to  cure 
snake-bites.  The  jugglers  pretended  that  they  had  such  power,  when  they 
had  no  such  power ;  and  the  consent  to  be  bitten  was  given  by  the  coolies 
only  under  the  misconception  that  the  jugglers  possessed  some  such  power. 
The  jugglers  then  knew  that  the  consent  of  the  coolies  was  given  under  a 
misconception  of  facts  as  to  their  power  over  snakes.  I  concur  with  Mr. 
Justice  Norman  that  the  offence  of  the  prisoners  comes  under  the  4th  clause 
of  s.  300.  Culpable  homicide  is  murder,  if  the  person  committing  the  act 
knows  that  it  is  so  imminently  dangerous  that  it  must  in  all  probability  cause 
death,  and  commits  such  act  without  any  excuse  for  incurring  the  risk  of 
causing  death.  Any  person  who  makes  a  poisonous  snake  bite  another  must 
be  held  to  know  that  he  is  likely  to  cause  death,  and  must  be  held  to  know 
that  it  is  an  act  imminently  dangerous  ;  and  there  was  no  excuse  for  incur- 
ring the  risk  of  death  in  this  case.  The  prisoners,  being  snake-charmers, 
must  be  held  to  know  the  effect  of  snake-bites  better  than  other  people.  It  is 
iiosulBcieut  answer  for  them  to  say  that  they  thought  that  they  had  made  the 
snake  safe  by  destroying  his  poison-fangs  and  bag  a  week  previously.  The 
^•vidence  proves  that  one  of  the  men  bitten  suffered  from  the  snake-bite  even 
before  the  snake  had  been  made  to  bite  the  others,  and  stitt  the  prisoners 
went  on  and  made  the  snake  bite  another  person.  Even  if  the  prisoners 
supposed,  when  they  commenced,  that  the  snake  was  at  the  time  innocuous, 
tliey  must  have  seen,  when  the  first  cooly  was  so  immediately  aSected  by  the 
l)ite,  how  dangerous  it  was  to  go  on  with  their  proceedings.  They  must  have 
known  that  the  act  they  were  committing  was  likely  to  cause  death. 

I  do  not  see  that  there  is  anything  to  be  gained  by  further  inquiry. 
The  prisoners  seem  to  me  to  have  been  mere  snake-jugglers   imposing  upon 
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the  people  in  order  to  make  money,  and  pretending  to  teach  snake-charms  or 
incantations,  in  return  for  which  they  were  to  obtain  money  from  the  per- 
sons whom  they  were  teaching. 


Before  Mr.  Justice  L,  S,  Jacknon  and  Mr,  Justice  Markby. 

In  the  Matter  op  DOMESTIC  SERVANTS.^  1869. 

July  10. 

Act  XIII,  of  1859 — Servants — Artificer,  Workman,  Labourer.  

8  B.  L.  R. 
Act  XIII.  of  1859  does  not  apply  to  contracts  for  a  "  chakri,"  domestic  or  personal     A.  Cr.  82. 
service,  but  to  contracts  to  serve  as  artificer,  workman,  or  labourer. 

Jackson,  J. — We  are  of  opinion  that  Act  XIII.  of  1859  does  not  ap- 
ply to  contracts  to  serve  as  domestic  servants,  and  that  the  proceedings  of 
the  Deputy  Commissioner,  sitting  as  Magistrate  in  the  two  cases  before  us, 
were  erroneous. 

To  bring  any  person  under  the  operation  of  the  Act,  it  must  be  shown 
that  he  has  contracted  to  serve  as  an  artificer,  workman,  or  labourer. 

This  was  not  shown  in  either  of  the  cases  before  us:  on  the  contrary, 
the  agreement  produced  was  for  "chakri,"  which  usually  means  domestic  or 
personal  service,  and  not  service  of  the  kind  referred  to  in  the  Act. 

The  accused,  Sukura,  was  sentenced  to  rigorous  imprisonment  for  one 
month.     The  sentence  must  be  reversed. 

The  accused,  Subhai,  agreed  to  complete  the  remainder  of  his  service, 
and  a  recognizance  to  that  effect  was  taken  from  him.  This  recognizance 
must  be  quashed  as  taken  without  authority. 


Before  Mr.  Justice  Norman  and  Mr.  Justice  E.  Jackson. 

THE  QUEEN  v.  RAMTAHAL  KAHAR.  1869. 

Jul^  12. 

Grave  Provocation — Presumption — Loss  of  the  Power  of  Self-control — Providing   one- 

self  with  a  Deadly  Weapon — Culpable  Homicide  not  amounting  to  Murder,  8  B.  L.  B. 

A.  Cr.  33. 
The  wife  of  the  prisoner  had  been  forcibly  taken  to  the  house  of  the  deceased,  a 
native  physician,  who  alleged  that  her  presence  was  necessary  to  the  due  performance  of 
certain  incantations.  The  prisoner,  armed  with  a  sword,  and  watchinj?  from  the  roof  of 
the  house,  saw  his  wife  being  actually  violated  by  the  deceased.  Ue  jumped  down  from 
the  roof,  and  struck  deceased  with  his  sword  in  several  places,  from  the  effects  of  which 
he  died. 

Meld,  that  the  prisoner's  conviction  for  murder  could  not  be  sustained.  The  ofTenoe 
committed  was  culpable  homicide  not  amounting  to  murder. 

Norman,  J. — The  prisoner  has  been  convicted  by  the  Judge  of  Gya  of 
the  murder  one  Bahuri  Tewari,  and  sentenced  to  transportation  for  life. 
While  passing  this  sentence,  the  Judge  suggested  that  the  papers  should  l»e 
sent  to  the  Lieutenant-Governor  of  Bengal,  in  order  that  the  sentence  might 
be  reduced,  if«his  Honor  should  think  tit  to  exercise  the  powers  of  mitigat- 
ing the  sentence  under  s.  54  of  the  Code  of  Criminal  Procedure. 

On  a  perusal  of  the  abstract  statement  of  the  cases  tried  before  the 
Sessions  Judge,  we  sent  for  the  record  under  s.  403. 

'  Reference  from  the  Judicial  Commissioner  of  Assam,  under  s.  434  of  the  Code  of 
Criminal  Frocedure. 

[This  case  has  been  followed  in  Muni  Chundra  v.  Mariram  Ahom  (8  C.  L.  R.  254). 
— Ed.J 
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QUBEN 

a, 

Bamtahal 

Ejlhab, 

8  B.  L.  R. 
A.  Cr.  33. 


The  facts  are  shortly  as  follows  : — 

The  prisoner  is  a  r  jot,  and  he  and  his  wife  appear  to  be  servant!  of  one 
Dargaprasad.  He,  suffering  from  partial  blindness,  sent  for  the  deoeasod 
Bahuri  Tewari,  a  brahmin,  who  practised  as  a  baido  or  native  physician. 

Bahuri  represented  that  he  must  perform  certain  incantations,  for  which 
the  presence  of  a  young  woman  was  necessary.  The  wife  of  Dufgaprasad, 
assisted  by  two  female  servants,  and  her  brother,  Narayan  Sing,  forcibly  took 
the  prisoner's  wife,  Uhunya,  to  Bahuri  to  do  some  puja.  They  fastened  the 
door,  and  went  away,  leaving  her  with  Behuri.  This  was  on  Wednesday 
night  On  the  following  day  she  complained  to  her  husband,  the  prisoner. 
The  prisoner  says  that  she  told  him  she  had  been  ravished  by  Bahuri,  aud 
that  she  would  not  survive  the  disgrace.  Ohunya  in  her  evidence  says,  that 
she  did  not  tell  her  hushand  that  she  had  been  ravished  on  Wednesday  night, 
but  that  she  told  him  all  tliat  had  occurred,  which  was,  that  after  she  had 
been  left  with  Bahuri,  he  told  her  to  prepare  a  chtda  in  the  corner  to  light  a 
fire  and  place  incense  on  it ;  that  there  was  then  a  noise  at  the  door  j  that 
Bahuri  asked  if  there  was  any  one  outside,  and  then  let  her  go. 

The  prisoner  borrowed  a  phulsiy  or  sword,  and  on  the  following  night 
placed  himself  on  the  roof  of  the  cow-house,  in  which  Bahuri  and  his  nephew 
lodged,  to  watch  what  went  on. 

The  prisoner's  wife  was  again  taken  to  Bahnri.  After  some  pretence 
at  incantations,  Bahuri  threw  her  on  a  charpoy,  and  attempted  to  have  con- 
nection with  her  by  force.  The  prisoner  jumped  down  from  the  roerf,  and 
rushed  into  the  room  ;  his  wife  escaping  by  the  door  saw  the  prisoner  strike 
Bahuri  with  the  sword  in  several  places.  From  the  effects  of  the  wounds 
80  received,  Bahuri  died  the  next  day  from  loss  of  blood. 

It  appears  to  me  that  the  prisoner  should  not  have  been  convicted  of 
murder.  1  think  the  story  of  the  wife  that  she  had  not  been  ravished,  and 
did  not  complain  to  her  husband  that  she  had  been  ravished  on  the  Wednesday 
night,  is  evidently  true.  The  prisoner,  no  doubt,  found  himself  helpless, 
unable  to  resist  the  united  influence  of  Durgaprasad,  who  stood  in  the  rela- 
tion to  him  of  both  master  and  zemindar,  of  his  master's  wife  and  family, 
and  of  the  brahmin  baido.  Practically  he  probably  could  not  have  pre- 
vented his  wife  from  being  left  with  the  baido  for  the  purpose  of  his  incan- 
tations. All  he  could  do  was  to  watch  and  protect  her  if  she  should  be  as- 
sailed during  the  night.  The  deceased  is  described  as  a  robust  middle-aged 
man,  and  he  had  a  nephew  with  him.  It  seems  not  unreasonable  that  the 
prisoner  should  have  provided  himself  with  a  weapon  of  offence  on  such  an 
occasion.  When  the  prisoner  found  that  his  wife  was  actually  being  violat- 
ed by  the  deceased,  it  seems  to  me  that  he  received  the  gravest  of  all  possi- 
ble provocations,  and  that  he  may  and  ought  to  be  presumed  to  have  been 
deprived  of  the  power  of  self-control  by  such  provocation.  The  wouadt 
were  just  what  a  man  under  the  impulse  of  sudden  passion  on  a  sudden 
emergency  would  inflict.  Having  struck  three  or  four  blows,  the  prisoner 
went  away  without  waiting  to  see  the  effect  of  them,  withou (^staying  to  see 
that  he  had  killed  the  deceased  outright  There  was  no  mutilation  and  no 
wanton  cruelty  on  the  prisoner's  part.  The  offence  of  which  the  prisoner 
should  have  been  found  guilty  is  culpable  homicide  not  amounting  to  mur- 
der. I  think  a  sentence  of  eight  months'  imprisonment,  to  be  computed 
from  the  date  of  his  sentence  by  the  Sessions  Court,  will  be  amply  sutiicient 
to  meet  the  ends  of  justice^ 

Jackson,  J. — I  quite  concur, 
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Be/ore  Mr,  Justice  Norman  and  Mr.  Jttstice  E.  Jackson. 

THE  QUEKN  v,  HARDYAL.*  1869. 

July  13. 

l^ower  of  Sessions  Judge — False  Evidence — Tenal  Code,  ss.  193,  104.  

.  ^  8  B.  L.  R. 

The  Sessions  Judge  has  no  power  to  commit  a  man  for  having  given  false  evidence     A.  Cr.  86. 
b^re  the  Itfagistrate,  hut  he  can  commit  him  for  having  given  false  evidence  in  his  own 
Court. 

In  the  trial  of  a  prisoner  for  murder,  a  witness  stated  on  oath  before  the  Sessionn 
Court  thai  another  had  committed  the  murder,  whereas  before  the  Magistrate  he  had 
liated,  s^  was  the  fact,  that  the  priwner  had  committed  the  murder. 

Held,  ^at  such  witness  was  sfurlty  rni^r  s.  193,  and  not  under  s.  194  of  the  Penal 
Code,  as  he  did  not  know  that  he  would  cause  a  conviction  for  murder. 

Jackson,  J. — The  Judicial  Commissioner  has  now  proved  the  deposit 
tion  which  the  prisoner  gave  before  the  Sessions  Court  in  the  trial  of  Mohan 
Lai  for  murder.  In  that  deposition,  the  prisoner  stated  that  one  Dava  hail 
cut  down  his  aunt  Patti.  It  is  proved  that  before  the  Magistrate  he  had 
stated  that  Mohan  Lai  had  committed  the  murder.  The  other  evidence 
taken  in  the  case  also  proves  that  Mohan  Lai  committed  the  offence.  Finality 
the  prisoner  in  his  defence  has  admitted  that  his  deposition  before  the  Judi- 
cial Commissioner  was  false,  and  that  before  the  Magistrate  was  the  true 
statement  The  prisoner  is  therefore  guilty  of  having  given  false  evidence 
before  the  Judicial  Commissioner,  but  I  think  his  offence  falls  within  s.  193, 
and  not  s.  194.  The  prisoner,  when  he  made  that  false  deposition,  did  not 
know  that  he  would  cause,  or  know  it  to  be  likely  that  he  would  cause, 
Dava  to  be  convicted  of  the  oflRpnce  of  murder.  In  fact,  in  giving  that  de- 
position in  the  trial  of  Mohan  Lal^  he  could  not  possibly  cause  the  convictiofi 
of  Dava  of  murder.  The  oflTenoe,  however,  tending  as  it  might  have  done 
to  throw  suspicion  on  an  innocent  person  of  the  murder,  which  the  prisoner 
knew  was  committed  by  Mohan  Lai,  was  of  a  more  than  trsually  grave  de^ 
seription.  I  would  therefore  sentence  the  prisoner  to  two  years'  rigorous 
imprisonment. 

I  have  confined  my  attention  to  the  deposition  made  before  the  Judicial 
OoffimissiOQer,  because  a  Sessions  Cocirt  has  authority  to  commit  only  for 
perjury  committed  before  such  Sessions  Court  It  has  no  authority  to  com- 
mit for  perjnry  committed  before  the  Magistrate.  It  follows  that  the  charge 
for  perjury  before  the  Magistrate  framed  by  the  Ju(tieial  Commbsioner  was 
irregular. 

KoKOTAN,  J. — I  concur  in  reducing  the  sentence  on  the  grounds  stated 
above. 

>  [This  ott^e  is  followed  in  Queen  v.  M<Ui  Khowa  (8  B.  L.  R.  A.  Cr.  86 ;  12  W.  B.  31) 
wd  Qwant  v.  Nomal  (4  B.  L.  B.  A.  Cr.  9  ;  12  W.  B.  69).— Ed.] 
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Before  Mr,  Justice  Norman  and  Mr.  Justice  E.  Jackson, 

1869.  THE  QUEEN  u  MATI  KHOWA.^ 

Juli/  13. 

. — —  Power*  of  Judicial  Commissioner  to  commit — False  Vepositiom — Alternative 

8  B.  L.  R.  Statements. 

ri9W  Ti  <ii  1  ^  Judicial  Commissioner  has  no  power,  under  s.  172  of  the  Code  of  Crinjinal  Prooe- 

L12  \V.ii.31.J  dujfe^  to  commit  a  witness  for  a  false  deposition  given  before  the  Assistant  Commissioner. 
The  evidence  of  a  writer  in  the  Judicial  Commissioner's  office,  to  the  effect  tlciat 
'*  the  document  shewn  to  him  is  a  deposition  taken  before  the  Assistant  Commissioner ; 
it  appears  to  have  been  taken  in  due  form  upon  solemn  affirmation,  and  is  attested  bj  the 
signature  of  the  Assistant  Commissioner/'  is  not  sufficient  evidence  of  the  prisoner  hav- 
ing duly  deposed. 

Per  NoEMAN,  J. — Query,  notwithstanding  the  decision  of  the  Full  Bench  as  to 
the  correctness  of  convictions  for  perjury  upon  alternative  statements. 

In  an  alternative  charge,  that  the  statement  of  the  prisoner  before  the 
Assistant  Oommissioner  was  false,  or  that  his  statement  before  the  Judicial 
Commissioner  was  false,  his  statement  before  the  Judicial  Commissioner  was 
fully  proved,  but  there  was  no  direct  evidence  to  provfe  the  deposition  made 
by  the  prisoner  before  the  Assistant  Oommissioner. 

Jackson,  J. — The  papers  of  this  case  have  been  sent  for  an  examination 
of  the  abstract  statement.  The  prisoner  has  been  convicted  of  the  offence  of 
perjury  in  the  alternative,  either  that  his  statement  before  the  Assistant 
Oommissioner  was  false,  or  that  his  statement  before  the  Judicial  Commis- 
sioner was  false.  These  depositions  were  made  in  the  trial  of  one  Pahita  for 
the  murder  of  a  child.  Before  the  Assistant  Commissioner  the  prisoner  had 
stated  he  had  seen  Pahita  taking  a  child  with  her,  but  did  not  know  who  the 
child  was.  Before  the  Judicial  Commissioner  he  had  deposed  that  he  met 
Pahita  leading  a  child,  whom  he  knew  to  be  the  child  of  Gorai.  The  Judicial 
Oommissioner  thereupon  committed  the  prisoner  for  trial.  I  understand  that 
he  acted  under  s.  172,  Criminal  Procedure  Code,  and  the  following  sections, 
as  the  charges  against  the  prisoner  are  signed,  not  by  the  Assistant  Commis- 
sioner, but  by  the  Judicial  Commissioner,  who  holds  the  position  of  Sessions 
Judge.  On  the  trial  the  deposition  made  before  the  Judicial  Commissioner 
was  fully  proved,  but  there  was  no  direct  evidence  to  prove  the  Reposition 
inade  by  the  prisoner  before  the  Assistant  Commissioner.  The  writer  of  the 
Judicial  Commissioner's  office  merely  deposes  "  that  the  document  shown  to 
him  is  a  deposition  taken  before  the  Assistant  Oommissioner ;  it  appears  to 
have  been  taken  in  due  form  upon  solemn  affirmation,  and  is  attested  by  the 
signature  of  the  Assistant  Commissioner."  The  Judicial  Commissioner  ac- 
cepted this  evidence,  and  upon  it  charged  the  jury,  who  convicted  the  prison- 
er in  the  alternative.  The  prisoner  pleaded  guilty  to  having  made  a  false 
statement  before  the  Assistant  Commissioner,  but  averred  that  his  statement 
before  the  Judicial  Commissioner  was  correct.  The  Judicial  Commissioner 
sentenced  the  prisoner  to  three  years'  imprisonment,  remarking  on  the  lament- 
able indifference  which  witnesses  manifested  for  the  truth. 

Upon  the  facts  this  Court  has  no  power  to  interfere.  Qpt  the  commit- 
tal of  the  prisoner  by  the  Judicial  Commissioner  for  a  false  deposition  given 
by  the  prisoner  before  the  Assistant  Commissioner  is  illegal.  S.  172  gives 
the  Sessions  Court,  that  is,  the  Judicial  Oommissioner,   power  to  charge  a 


>  [This  case  is  followed  in  Queen  v.  Nomal  (4  B.  L.  R.  A.  Cr.  9  ;  12  W.  E.  69)  ;  and 
referred  to  in  Queen  v.  Mahwned  Roomayoon  Shaw  (13  B.  L.  B.  324;  21  W.  E.  72) ; 
Queen  v.  Mussamut  Zumeerun  (6  W.  E.  65 :  B.  L.  E.  Sup.  Vol.  621)  :  PaUm^  Chetty. 
Appellant  (4  Mad.  H.  C.  E.  61).— Ed.j 
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person  for  an  offence  committed  before  itself,  but  not  for  an  offence  commit- 
ted before  the  Assistant  Commissioner. .   The  evidence  also  as  to  the  prisoner's 
deposition   before  the  Assistant  Commissioner  is  in  fact  no  evidence  at  all. 
Under  such  circumstances,   the  conviction  as  to  the  statement  made  before        Mat| 
the  Assistant  Commissioner  cannot  be  sustained,  and  it  follows  that  the  con-     Khowa, 
▼iction  in  (he  alternative  must  equally  falL  8  B.  L.  R, 

Norman,  J.* — I  entirely  concur.  There  was  no  evidence  before  the  jury  ^'  ^^'  ^• 
that  the  prisoner  was  examined  before  the  Assistant  Commissioner.  The  mere  [12  W.B.81.3 
production  of  a  deposition  purporting  to  be  signed  by  the  Assistant  Commis- 
sioner is  not  enough.  There  is  no  evidence  that  what  the  prisoner  said  before 
the  Assistant  Commissioner  was  known  or  believed  by  him  to  be  false.  The 
prisoner  says  he  made  a  mistake,  and  I  think  it  quite  intelligible  that  he  may 
have  done  so,  or  not  made  his  meaning  clear.  There  is,  no  doubt,  a  contra- 
diction between  the  statement  made  before  the  Assistant  Commissioner  that 
he  saw  Pahita  leading  a  child  and  that  he  did  not  know  the  child,  and  that 
made  before  the  Judicial  Commissioner  that  she  was  leading  a  child,  and  that 
he  knew  the  child  to  be  the  child  of  Gorai  Dome.  But  it  is  quite  possible 
^hat,  when  he  saw  the  child  in  the  first  instance,  he  did  not  recognize  it,  but 
afterwards,  on  reflection,  satisfied  himself  it  was  the  child  of  Gorai. 

The  prisoner  seems  to  have  made  two  contradictory  statements ;  and 
without  any  inquiry  as  to  which  statement  was  untrue,  without  any  satisfac- 
tory inquiry  as  to  whether  the  statement  supposed  to  be  false  was  made  wil- 
fully and  corruptly,  whether  the  prisoner  knew  or  believed  it  to  be  false,  he 
has  been  convicted  and  sentenced  to  three  years'  imprisonment  for  giving 
false  evidence.  As  far  as  I  can  judge,  from  the  very  short  summary  inquiry 
that  took  place,  it  was  wholly  or  almost  immaterial  whether  the  prisoner 
knew  or  did  not  know  the  child  to  be  the  child  of  Gorai.  I  agree  that  the 
conviction  must  be  quashed,  and  the  prisoner  discharged. 

I  desire  to  add  that  I  think  it  desirable  that  the  question  of  alternative 
convictions  in  cases  of  perjury  should  be  reconsidered.  I  dissented  from  my 
learned  brothers  when  the  case  on  this  subject  was  before  the  Full  Bench, 
and  subsequent  experience  leads  me  to  think  that  I  ought  to  have  expressed 
my  dissent  in  more  unqualified  terms  than  I  did.  In  the  present  case  there 
was  not  before  the  jury  any  evidence  to  show  that  the  prisoner's  statement 
made  before  the  Judicial  Commissioner  was  not  quite  true.  This  is  the  only 
statement  in  respect  of  the  supposed  falseness  of  which  the  Judicial  Com- 
missioner had  authority  to  try  the  prisoner. 
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Before  Mr.  Justice  L.  S,  JaclcMon  and  Mr*  Justice  Markhy, 

-    1869.  IH  TOT  Mattbr  OP  THE  NORTHERN  ASSAM  TEA  COMPANT.i 

July  18. 

— Act  VI,  of  1866  (B.C. J,  99.  31  and  82— Protector  of  Labourers^  Powere  of-- 

8  B.  L.  R.  Wags9  of  Labourer9 — Mode  of  taking  Account. 

A.  Cr.  39.  '' 

[  19  W.B.  S^.l  Seld,  that -until  an  inquiry  is  made  under  s.  81,  Act  YI.  of  1865  (B.Q.)»  the  Pro- 

'"^  teotor  of  Labourers  is  not  competent  to  act  under  s.  32. 

That  the  procedure  under  s.  81  must  be  conducted  in  aooordanoe  with  8.  444  of  the 
Criminal  Procedure  Code. 

That  to  support  a  ^sonvietioB  under  e.  32,  Aot  VI.  of  1866  (B.G.),  it  must  be  shewn 
that  the  waget«  or  part  of  the  wa^es  due  have  remained  unpaid  for  more  than  six  month?*. 
But  in  an  account  current,  the  payments  are  not  to  be  appropriated  for  the  wages  of  the 
month  in  which  -the  payment  was  made. 

This  was  a  reference  by  the  Officiating  Judicial  Oommissioner  of  Assam, 
for  reversal  of  the  order  of  the  Protector  of  Labourers,  under  the  following 

circum  stances: 

This  proceeding  is  taken  with  reference  to  a  case  under  Act  VL  (B.O.) 
of  1865,  of  certain  labourers  in  the  employ  of  the  Northern  Assam  Tea 
Company,  who  appear,  though  this  is  not  directly  stated  by  the  Protector  in 
his  judgment,  to  have  been  released  from  their  contracts  with  the  Oompany, 
and  to  have  been  awarded  in  tbe  ttggrogate  Rs.  635-5>l0. 

In  appeal  it  i«  contended  that  the  Protector's  proceedings  were  illegal ; 
tliat  there  was  nothing  before  him  to  have  warranted  a  conclusion  that  the 
"Wages  of  the  laltourers  had  not  been  paid  for  a  period  of  more  than  six 
months  after  they  had  liecomedne;  and  that,  owing  to  the  decision  of  the 
Protector  of  Labourers,  the  Northern  Assam  Oonapany  have  been  subjected 
to  loss,  having  been  deprived  of  tbe  valuable  services  of  the  labourers,  and 
having  had  to  pay  Rs.  B30.  With  reference  to  this  appeal,  the  Court,  hav- 
ing perused  the  proceedings  held  by  the  Protector  of  Labourers,  is  of  opinion 
that  the  objections  taken  to  them  m^t  attention. 

In  the  first  place,  in  conducting  his  inquiry  upon  the  complaint  of  the 
labourers  of  Hugrrjan  Tea  Garden,  the  Protector  has  altogether  ignored  pro- 
cedure. There  is  nothing  in  the  record  wliich  can  be  deemed  evidence.  Par- 
ties were  not  examined  according  to  law  on  solemn  affirmation  ;  evidence  was 
not  taken  in  support  of  their  representations  ;  and  with  reference  to  the  list 
«f  labourers  Appended  to  the  Protector's  decision,  there  is  nothing  to  prove 
that  the  entries  therein  made  are  correct  according  to  the  factory-books,  ai 
far  as  can  be  gained  from  the  Protector's  notes.  In  all,  55  labourers  made 
complaint  to  him,  representing,  with  the  exception  of  one  man,  that  they 
were  seven  months  in  arrears  of  wages ;  but  with  reference  to  such  state- 
ments, there  is  nothing  in  the  record  to  show  what  amount  of  wages  the  la- 
bourers were  entitled  to,  oi*  to  demonstrate  the  date  on  which  they  last  re- 
ceived  payment  All  that  is  apparent  is,  that  the  labourers  had  a  running 
account  from  month  to  month  with  the  factory  ;  and  that  when  the  Protec- 
tor held  his  inquiry,  certain  balances  were  due  to  them. 

The  Protc  ctor  in  ^>is  decision  writes  :  "  1  am  decidedly  of  opinion  that 
47  of  theni  have  made  out  p  crood  case,  and  that  I  bolieve,  according  to  the 
simple  and  natural  nading  ot  s.  32,  Act  VI.  of   1865." 

Now,  though  the  Protector  writes  about  "  simple"  and  "  natural"  read- 
ing, yet  he  does  not  explain  bis  impressions  in  connection  with  such  words. 

*  Reference  under  s.  434  of  the  Code  of  Criminal  Procedure,  from  the  Judicial  Com- 
missiouer  of  Assam. 
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'  On  referring  to  the  law,  Act  VT.  (B.O.)  of  1865,  s.  32,  the  Coart  finds  that        1W&. 
in  the  matter  of  non-payment  of  wages  it  enjoins  that,  if  it  shall  be  proved      Tntor 
before  a   Magistrate  that  the  wages  of  a  labourer  have  not  been  paid  for  a   M^^irBBc^ 
period  of  more  than  six  months  after  they  shall  have  beeome  due,  it  shall  be    Nosthsbn 
lawful  for  the  Protector,  on  the  application   of  the  labourer,    to  cancel  the   Assam  Tb:a 
contract  gf  such  labourer,  and  to  award  him  compensation  not  exceeding  30    Compant, 
rupees.     Now,  in  respect  to  the  provisions  of  this  law,  there  would  appear  to    ^  B.  L.  B. 
the  Oourt  to  be  but  one  interpretation  to  its  meaning,  which  is,  that  to  meet     ^*  ^^-  ^^' 
it,  it  must  be  proved  that  a  labourer  Ikaa  not  received  his  wages,  has  not  rft-  [12Tr,B.2^ 
ceived  payment  on  such  account  over  a  period  of  six  months,  that  i»  to  say  rx^ 
common  parlance,  that  he  is  six  nM>nth»  in  arrears  of  wages. 

For  the  reasons  given,  the  Oourt,  l>eing  of  opinion  that  the  proceedings 
held  by  Dr.  Meredith,  Protector  of  Labourers,  are  contrary  to  lawv  and  that 
they  did  not  warrant  the  conclusion  he  can^  to,  would  set  aside  his  judg> 
ment ;  but  as  the  Oourt  does  not  consider  that  it  has  jorisdiotion  in  the  mat* 
ter  of  this  appeal,  inasmuch  as  there  is  nothing  in  Act  VI.  C^.O.)  of  1865  to 
show  that  an  appeal  will  lie  to  the  Sessions  Oburt,  under  the  circumstances 
the  Oourt  is  obliged,  agreeably  to  the  provisions  of  the  Oriminal  Proce- 
dure  Oode,  s.  434,  to  subniit  this  proceeding,  together  with  the  papers  in  tho 
case,  for  the  orders  of  the  Honourable  the  Judgea  oi  the  High  Oourt  of 
Judicature. 

Judgment  of  the  Oourt  was  delivered  by 

Markbt,  J. — ^The  Magistrate  and  Protector  of  Labourers  appears  to  us 
to  have  proceeded  in  a  manner  which  is  altogether  illegal,  and  to  have  mado 
a  wrong  and  illegal  order.  The  Act  evidently  contemplated  two  entirely  dis- 
tinct proceedings  by  two  distinct  officers  in  ss.  31  and  32 ;  and  the  fact  that 
the  same  otiicer  is  both  Magistrate  and  Protector  of  Labourers  does  not  enablo 
him  to  merge  these  two  proceedings  into  one.  Until  the  inquiry  under  s.  31 
has  been  completed  by  the  Magistrate,  and  it  has  been  ascertained  by  hia> 
that  the  wages  of  the  labourers  are  more  than  six  ninths  in  arrear,  the  Pro- 
tector of  Labourers  is  not  competent  to  act  under  s.  32. 

The  inquiry  by  the  Magistrate  under  s.  31  is  also  one  which  we  think 
must  be  conducted  in  accordance  with  s.  444  of  the  Oode  of  Oriminal  Proce- 
dure ;  that  is  to  say,  as  near  as  may  be,  in  accordance  with  the  ordinary  pro- 
cedure of  a  Magistrate's  Oourt.  A  definite  contplaint  must  be  made ;  tho 
party  complained  against  must  be  duly  summoned  ;  the  witnesses  sworn  and 
examined  ;  a  formal  order  drawn  up,  and  a  full  record  kept  of  the  proceed- 
ings. The  Magistrate  is  not  at  liberty  to  enter  into  a  corre8f>ondence  with 
parties  concerned  as  to  the  interpretation  of  the  law,  but  must  decide  it  for 
himself  after  hearing  the  arguments  of  the  parties  or  their  agents. 

Even  upon  the  merits,  as  far  as  we  can  gather  from  the  memoranda  sent^ 
to  us,  we  think  the  order  was  wrong.  We  think  that  there  was  nothing  to 
show  that  the  wages  of  these  labourers  had  not  been  paid  for  a  period  of  six. 
months.  We  do  not  say  that  to  support  a  conviction  under  this  Act  six 
months'  full  wages  must  be  due,  but  clearly  there  must  be  some  wages  duo 
which  have  beefl  more  than  six  months  unpaid.  There  the  coolies  had  receiv- 
ed something  on  account  every  month  less  than  the  full  amount  of  their  wages ; 
hut  it  seems  a  strange  mode  of  making  up  the  account  to  appropriate  these 
payments  to  the  actual  month  in  which  they  were  made.  The  natural  and 
ordinary  course  in  an  account  current  is  to  appropriate  payments  to  the  ear- 
liest debt  due,  and  unless  some  special  arrangement  was  shown  to  have  been 
made  to  the  contrary,  that  is  how  the  accounts  of  these  labourers  ought  to 
have  been  made  up.  No  such  arrangement  was  shown,  and  we  think,  therOf 
f<nr^  that  the  Magistrate's  computation  waa  incorrectb 
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Upon  these  gronnds  we  set  aside  the  order  of  the  Magistrate ;  bat  as  the 
sums  ordered  to  be  paid  to  the  coolies  do  not  appear  to  exceed  the  amount 
actually  due  for  wages,  we  do  not  consider  it  necessary  to  order  those  sums, 
if  paid,  to  be  refunded. 

Before  Mr,  Justice  L.  S,  Jackton  and  Mr.  Justice  Markhy* 

18«9.  THE  QUEEN  u  GAJRAJ  and  anothbb. 

J«/y  20. 
■  Docttment — Hvidenee — Misdireetion. 

8  B.  L.  B. 

A.  Or.  48.  Upon  a  plea  of  alibi  by  the  prisoners  that  they  had  left  the  place  on  the  12th  of 

April  1869,  and  reached  Port  Canniog  on  the  20th  of  the  same  month,  and  were  not  at 
PatDa  on  the  30th  May,  the  prosecutor  adduced  in  evidence  a  written  statement  engrossed 
on  two  pieces  of  stump-paper,  one  bearing  the  endorsement  of  the  stamp-vendor  as  sold 
on  the  13th,  and  the  other  on  the  18th  April,  filed  on  the  20th  April,  and  »llej<ed  to  bear 
the  verification  of  the  prisoners.  No  evidence  was  adduced  to  prove  that  the  prisoners 
'^ad  signed  it.  The  Judge  drew  the  attention  of  the  jurors  to  this  document,  and  ad- 
verted to  it  in  these  terms  :  "  If  the  written  statement  was  drawn  up  on  an  earlier  date 
than  the  date  it  bears,  it  could  not  have  been  prepared  earlier  than  the  day  on  which  the 
principal  stamp  was  bought,  i.e.,  the  18th/' 

^eld,  that  the  document  should  not  have  been  received  in  evidence  ;  and  that  there 
%a8  a  misdirection  which  contributed  materially  towards  the  jury  finding  the  prisoners 
guilty. 

Jackson,  J. — I  think  the  objection  taken  by  the  vakeel  for  the  prisoners 
In  this  case  must  prevail.  The  objection  is  that  the  Judge  in  his  direction  to 
the  jury  has  drawn  their  attention  to  a  certain  paper  which  was  put  in  as  evi- 
dence for  the  prosecution,  and  which  purported  to  be  a  written  statement  on 
the  part  of  the  two  prisoners  and  other  persons.  That  statement  the  Judge 
1  us  adverted  to  in  these  words  :  "The  prosecutor  has  put  in  a  written  state- 
ment filed  in  the  Sudder  MoonsifiTs  Court,  on  20th  April  1868,  which  is  veri- 
fied at  foot  by  Gajraj  under  his  own  hand.  The  verification  for  Anigri  is 
under  another  hand.  The  date  of  the  statement  is  the  20th,  and  it  is  en- 
grossed on  two  stamps,  one  purchased  on  the  13th,  and  one  on  the  18th.  If 
the  written  statement  was  drawn  up  on  an  earlier  date  than  the  date  it  bears, 
it  could  not  have  been  prepared  earlier  than  the  day  on  which  the  principal 
stamp  was  bought,  i,  e.,  the  18th." 

This  document  was  apparently  relied  upon  by  the  prosecution  as  an 
answer  to  evidence  adduced  on  the  part  of  the  prisoners  to  prove  an  alibi  ; 
namely,  that  the  prisoners,  on  and  for  some  time  before  the  date  of  the  mur- 
der, had  y)een  far  away  from  Patna,  that  is  to  say,  at  Port  Canning,  in  the 
neighbourhood  of  Calcutta.  The  murder  took  place  on  the  30th  May,  and 
the  case  made  for  the  prisoners  was,  that  they  had  left  Patna  on  the  5th 
Baisakh,  and  reached  Port  Canning  on  the  25th  Baisakh.  Those  dates  cor- 
respond with  the  12th  and  22nd  April  1868.  Now,  the  way  in  which  this 
document  was  put  in,  was  that  a  person  named  Feuzal  Huq,  who  describea 
hiniself  as  a  mohurrir  of  the  Sudder  Moonsifi's  Court,  appeared  at  the  trial, 
and  gave  evidence  in  these  words  :  •*  This  written  statement  of  Ram  Tohai 
Sing,  Rang  Lai  Sing,  Gajraj  Sing,  Pratap  Sing,  Anigri  Sing,  and  Gandowri 
Sing,  was  filed  by  Munshi  Dnrga  Charan  on  the  20th  April  1868,  and  it  is 
dated  the  same  day.  The  stamps  appear  to  have  been  purchased  on  the  13th 
and  18th  April,  as  shown  by  the  stamp- vendor's  endorsements.  The  state- 
ment bears  the  verification  of  the  defendants." 

It  is  quite  clear  that  nothing  that  is  in  evidence  in  any  degree  connected 
this  written  statement  with  the  prisoners.  The  Judge  therefore,  if  he  drew 
the  attention  of  the  jury  to  Uiis  dooameat  at  all|  which  ha  ought  not  tp  bM^ 
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done,  and  ought  not  to  have  received  it,  shonld  have  pointed  out,  in  the  fint        ^^^' 
place,  that  there  was  nothing  to  show  that  it  had  been  signed  by  Gajraj,  or       QpKBir 
had  been  signed  by  any  body  on  behalf  of  and  at  the  desire  of  Anigri,  the  «. 

other  prisoner  ;  but  that,  also  supposing  it  to  have  been  so  signed  and  pr^      Gajbaj, 
sen  ted,  it  would  be  quite  consistent  with  the  prisoners  being,  as  they,  alleged^    3  3.  ii.  b. 
at  Port  Canning  on  the  22nd  April.     They  might  have  signed  this  documea^     4*  Qir*  ^• 
on  the  18th,  and  could  very  well  have  been  at  Port  Canning  on  the  22nd 
April ;  and  even  supposing  that  they  had  not  arrived  at  Port  Canning  on  tha 
22nd  April,  that  would  not  be,  to  my  mind,  a  very  material  contradiction  ot 
their  statement  that  they  had  been  at  Port  Canning  for  a  oonsideralile  timq 
before  the  murder  took  place.     I  think  it  is  impossible  to  say  that  the  pnki 
duction  of  this  document  in  evidence,  and  the  terms  in  which  the  Judge  has 
referred  to  it  in  his  direction,  have  not  produced  a  serious  effect  on  the  mind^ 
of  the  jurors,  and  contributed  materially  towards  their  6nding  the  prisoner^^ 
guilty.     I  think,  therefore,  that  we  are  bound  to  use  the  power  given  to  u& 
by  s.  399  of  the  Code  of  Criminal  Procedure  and  annul  this  conviction,  and[ 
order  a  new  trial  of  the  prisoners  upon  the  charges  exhibited  against  thenk    . 

MARKBTy  J. — I  am  of  the  same  opinion. 


•7Wly26. 


BefoTB  Mr.  Ju$tic0  Norman  and  Mr,  Justice  E.  Jackson, 

Ih  thb  Mattbb  of  AMIEADDI  and  31  others.^ 

Penal  Code,  e.  188^Code  of  Criminal  Proeednre,  ».  6B, 

A  Mafostrate  issued  an  order  warning  owners  of  cattle  to  take  proper  care  of  them,'  \  c  ^ 
ind  that  in  case  of  disobedience  or  negleol  they  would  be  punished  according  to  law,  and  ^  ^''  * 
did  punish  them  for  disobedienoe  under  s.  188  of  the  Penal  Code. 

Reld,  that  the  Magistrate  was  not  oompetect,  under  s.  62  of  the  Code  of  Criminal 
Procedure,  to  pass  suoh  an  order.  The  order  contemplated  under  this  section  is  in  tlM 
nature  of  an  injunction,  and  such  an  order  paysed  by  a  Magistrate  would  not  be  legaL 

That  the  conviction  under  s.  188  of  the  Penal  Code  was  illegal. 

Norman,  J. — These  cases  have  been  sent  up  by  the  Judicial  Commissioned 
of  Assam.  It  appears  that  the  Deputy  Commissioner  of  Seebsagor,  finding 
that  great  inconvenience  and  iuischief  were  caused  by  cattle  found  straying 
on  the  high  roads  about  the  station  and  in  the  bazar,  on  the  13th  of  March 
last  issued  an  order  warning  owners  of  cattle  to  take  proper  care  of  them  ; 
and  that,  if  they  let  loose  their  cattle  without  any  one  to  look  after  them, 
and  caused  such  mischief,  they  would  be  punished  under  Act  V.  of  1861  and 
other  Laws  and  Regulations  relative  to  contempt  of  orders.  Notwithstand- 
ing this  order,  people  continued  to  allow  cattle  and  horses  to  run  at  large  oi^ 
the  roads.  The  Deputy  Commissioner  ordered  that  such  cattle  should  be 
seized  and  impounded,  and  on  the  owners  claiming  their  cattle  caused  pro- 
ceedings to  be  taken  against  them  for  disobedience  of  the  order  of  the  13th, 
of  March.  The  parties  now  before  the  Court  have  been  fined  in  divers  amaUL 
sums,  from  one  rupee  to  five  rupees. 

The  Judicial  Commissioner,  there  being  no  appeal,  sent  the  proceedings 
before  this  Court  under  s.  434.  And  the  main  questions  appear  to  be,  G$^^ 
-whether  that  order  was  one  which,  under  s.  62  of  the  Code  of  Criminai  Frovv 
cedure,  the  Magistrate  was  competent  to  pass ;  and,  secondly,  whether  th€|^ 
parties  now  before  the  Court  can  legally  be  punished,  under  s.  188  of  the 

>  Baferenoe  under  §.  484  of  the  Criminal  Procedure  Code,  from  the  Judicial  OMhM 
•f  
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1868.        Indian  Peual  Code,  for  disobedience  of  that  order.     The  Jadicial   Oommii^ 
-  sioner  supposes  that  the  defendants  were  punishai)le  under  Act  1 1  [.  of  1857, 

IklATTEK  OF    ^^^  ^^^'^  **  "^^  ®^'     '^^*®  preamble  of  that  Act  recites  that  **  loss  and  injur/ 
AMiBADDiy    are  sufftjred  by   cultivators  and  occupiers  of  land  -for  damage  done  to  crop* 
3B.  L.  Bu     ^^^  other  produce  of  land  by  the  trespass  of  cattle,  and  that  damngR  is  done- 
A.  Cr.  45.     to  the  nides  and  slopes  of  public  roads  and   embankments  by   cattle  trespass- 
ing thereon,  and  that  it  is  expedient  to  make  provisions  for  the  disposal  of 
cattle  found  straying,''  and  makes  provisions  for  such  cases.      But  it  contains 
no  enactment  providing  for  the  punishment  of  persons  causing  nuisance  to  the- 
public  and  interruption  of  tratfic  by  allowing  cattle  to  stray   in  public  roads- 
imd  bazars. 

On  a  careful  consideration  of  the  62nd  section,  we  have  come  to  the  con- 
clusion that  the  order  of  the  13th  of  March  is  not  one  which  a  Magistrate  is 
competent  to  make  under  the  provisions  contained  in  it.  The  order  in  ques- 
tion is  of  the  nature  of  a  bye-law — an  attempted  exercise  of  a  supposed  power 
of  legislation  on  the  part  of  the  Deputy  Commissioner.  The  (/ode  of  Crimi- 
nal Procedure  was  passed,  as  appears  by  its  preami)le,  to  simplify  tiie  proce- 
dure of  certain  Courts  of  Criminal  Judicatura  It  certainly  would  be  very 
extraordinary  to  tind  in  such  a  Code  powers  given  to  Magistrates  to  make- 
regulations  or  bye-laws  for  the  government  of  Municipalities.  It  is  clear 
that  the  order  contemplated  by  s.  62  is  a  particular  and  speciHc  order  ad- 
dressed to  a  particular  person  or  particular  persons  to  do  or  abstain  from  a 
particular  act  or  particular  acts.  An  order,  in  short,  of  the  nature  of  an 
injunction  or  command  which  the  Magistrate  is  to  make  in  a  judicial  capacity 
as  the  Judge  in  a  Criminal  Court,  is  not  a  regulation  or  a  law. 

We  think,  therefore,  that  the  parties  in  question  could  not  be  convicted 
under  s.  188  of  the  Indian  Penal  Code  of  disobedience  of  the  order  of  the 
Deputy  Commissioner  by  allowing  their  cattle  to  stray  about  the  roads.  We 
therefore  qnnsh  the  conviction.  The  Deputy  Comnnssioner  seems  to  have 
supposed  that  he  could  have  proceeded  against  the  offenders  under  s.  34,  Act 
V.  of  1861.  That  seems  to  be  a  mistake.  But  probably  some  of  them  might 
have  been  properly  punished  under  s.  283  of  the  Indian  Penal  Code. 


Before  Mr,  Justice  Kemp  and  Mr.  Justice  Marhhy, 

1869.  THE  QUEEN  v.  JAN  MA  HOMME  D.i 

^'    *        S'oIh  Eridence — Preliminary  Investigation  by  Magintrate—Act  XXV,  of  1861,  #.  173" 

A    Cr  47  A  Moonsiff  sent  a  witness  Iwfore  a  Magistrate  in  order  that  the  latter  micrht  hold  a 

A.  vjt.  i.  pi^iminary  iuvestigntion  on  a  oharj^e  of  i^mng  false  evidence  under  s.  193  of  the  Penal 
[12W.B.410  Code.  The  Ma^dstrate,  without  completing  the  investigation,  sent  the  case  back  to  the 
Moonsiff,  who  finally  committed  the  prisoner.  Held,  that  while  the  Moousiff  could  hav»; 
oommitted  the  pri.^uer  himself  under  s.  173  of  the  CriminHi  Procedure  Code,  without, 
sending  him  before  tlie  Ma^^istrate  to  conduct  the  preliminary  investigation,  on  a  charge 
of  giving  false  evidence,  the  Magistrate  had  acted  irregularly  in  not  himself  completing- 
the  inquiry.    Case  remanded  to  the  Magistrate  accordingly.  ^ 

ThR  prisoner  Jan  Mahommed,  along  with  his  brother  Ram  Mahommed, 
▼as  sued  (^efore  the  Moonsiff  of  Rungpore,  upon  a  bond  alleged  to  have  been 
executed  by  them  to  one  Darbaru  8irkar.  On  the  4th  June  1869,  the  de- 
fendants, through  their  vakeel,  filed  a  written  statement  containing  the  usual 

*  Eeference  under  s.  434  of  the  Criminal  Procedure  Code,  from  the  Officiating  Sw 
sbDB  Jud^e  of  Eungpore,  dated  the  16th  July  1869. 

>  [This  caHe  is  referred  to  in  Eey.  v.  AmnUa  Nathu  (7  Bom.  H.  C,  £»  28).— Ed,]     .j 
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verification,  and  denied  the  execution  of  the  bond.     Afterwards  tliocase  was  1869. 

postponed  to  the  22nd  June,  when  Jan  ^Jaliommed  alone  presented  a  petition,  — r 

stating  that  he  alone  executed  the  bond,  and  wanted  to  settle  tho  matter  by  Qiteex 

agreement,  and  deposed  on  oath  to  the  same  effect.     As  there  was  thus  found  j^j^  jj^^, 

by  the  Moonsiff  a  variance  between  his  statements  made  on  the  two  different  hommed, 

occasion.^,  tJie  Moonsiff  sent  the  record  to  the  Magistrate  for  the  purpose  of  3  B.  L.  H 

a  preliminary  investigation,  and,  if  necessary,  for  the  commitment  by  him  of  A.  Cr.  47. 

Jan  Mahommod  before  the  Court  of  Sessions.     This  was  on  the  26th  June,  ri2W.E.41."] 
and  the  record  was  accordingly  transmitted  to  the  Magistrate  ;  but  the  Magis- 
trate, without  completing  the  inquiry   himself,  and  committin&r  the  accused 
to  the  Sessions,   sent  the  case  back  to  the  Moonsiff,   fixing  the  14th  July  as 
the  day  for  trial  before  the  Sessions. 

The  Moonsiff,  on  receiving  back  the  record,  after  correction,  framed  a 
charge  under  s  193  of  the  Indian  Penal  Code,  and  committed  the  prisoner 
to  the  Sessions.  The  Officiating  Sessions  Judge,  by  an  order  of  reference 
under  s.  434,  Criminal  Procedure  Code,  dated  16th  July  1S69,  sent  the  case 
to  the  High  Court  for  revision  on  the  following  grounds  : 

''T)ie  committing  order  of  the  Moonsiff,  if  such  it  can  be  called,  is  ilia* 
gaL  When  the  Moonsiff  did  once  make  over  the  case  to  the  Ma«^istratefor 
investigation  on  a  criminal  charge,  his  order  of  commitment,  after  the  case 
was  illegally  made  over  to  him  by  the  Magistrate,  is  contrary  to  law. 

**  Now,  it  appears  to  me  that  the  case  is  not  properly  before  the  Ootirt^ 
and  I  think  the  irregularity  is  of  such  a  sorious  nature  that  the  wjiole  pro- 
ceedings should  be  quashed.  My  reasons  are  :  iat, — That  when  once  a  Oivil 
Court  makes  over  a  case  to  the  Magistrate  for  investigation,  it  must  be  dis- 
posed of  by  the  Magistrate,  either  by  the  discharge,  acquittal,  conviction,  or 
commitment  of  the  accused.  It  cannot  be  returned  to  the  Civil  Court :  3 
Agra  21  (Prinsep's  Criminal  Procedure  Code,  64,  first  edition).  In  this  case 
also,  when  the  case  was  once  made  over  to  the  Magistrate,  it  was  clearly 
beyond  the  power  of  the  Magistrate  to  refer  it  to  the  Moonsiff  again  for 
correction  or  drawing  up  a  charge.  2ruL  —  From  the  proceedings  of  the  Moon- 
siff, dated  26th  June,  it  seems  as  if  he  was  referring  the  case  to  the  Magis- 
trate for  investigation,  but  the  record  shows  that  he  did  administer  oaths  to 
the  witnesses,  so  that  his  proceedings  take  the  same  shape  as  that  of  a  com- 
mitting officer.  3rd — Nothing  can  be  made  out  from  the  charge,  as  it  has 
been  framed  by  the  Moonsiff,  as  to  what  was  the  stage  of  the  judicial  pro- 
ceeding, and  what  were  the  statements  which  constituted  the  offence  on 
which  the  accused  has  been  committed  by  the  Moonsiff.  From  all  this  it  is 
evident  that  the  proceedings  throughout  the  case,  from  beginning  to  commit* 
ment,  are  illegal. 

"  As  the  accused  is  up  to  this  time  in  hajat^  in  default  of  bail,  I  send 
up  the  case  to  the  Honorable  Court,  without  calling  for  an  explanation  from 
the  lower  Court,  as  delay  would  subject  the  parties  to  more  vexation  and 
trouble." 

The  opiniotfi  of  the  High  Court  was  delivered  by 

Kemp,  J. — In  this  case  the  offence  was  one  ajrainst  public  justice  (s.  193^ 
Indian  Penal  Code).  It  can  V>e  entertained  by  the  Criminal  Court  with  the 
sanction  of  the  Civil  Court  before  whom  the  offence  was  committed  ;  vide 
a  169,  Code  of  Criminal  Procedure. 

The  Moonsiff  sent  the  case  for  investigation  to  the  Magistrate,  under 
8.  171,  Code  of  Criminal  Procedure.  The  Magistrate  returned  the  case  to 
the  Moons^iir,  who  has  committed  the  accused  to  the  Sessions  on  a  charge 
under  s.  193  of  th6  Indian  Penal  Cede. 
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1909<>  The  Moonsiff,  as  the  case  was  triahle  in  the  Sessions  Oonrt,  was  eompe' 

"  ^_ •  tent  to  commit,  instead  of  sending  the  case  to  the  Magistrate  for  investiga- 

^^"^  tiWi,  m  173,  Code  of  Criminal  Procedure ;  and  we  think  it  was  perhaps  ir- 
Jav  Mi^  pegtxlar  in  the  Moonsiff  committing  the  case  himself  after  sending  it  to  the 
HoicMXD,  Magistrate  for  investigation  and  commitment.  We  direct  the  Jadge  to  in- 
8  B.  L.  Bk  strict  the  Magistrate  to  proceed  according  to  law  after  taking  the,  evidence. 
A.  Cr.  427.  ^Hie  papers  of  the  case  are  returned  to  the  Judge. 
[12W.B.4a.J  

Brfore  Mr,  Justice  E.  Jaehson  and  Mr.  Justice  Mitter, 

1869.  iH  THE  Mattbb  OF  NYAN  SXJK  METHER. 

Ausf'  10. 

_  Pefitfi  Code,  ee.  78  and  74^Bolitary  Cm^finemeni. 

8  B.  L.  B. 

A.  Cr.  49.  Solitary  confinement  must  not  be  imposed  for  the  whole  term  of  a  person's  imprl' 

Kent.    Under  s.  74  of  the  Penal  Code  it  is  to  be  impoeed  at  intervals. 


Jackson,  J. — This  case  was  called  for  by  the  Oourt,  under  s.  404  of  the 
Code  of  Oriminal  Procedure,  in  order  that  the  legality  of  the  Joint-Magis- 
tiMeV order  might  be  determined. 

A  prisoner  named  Nyan  Suk  Mether  was  convicted  of  hurt,  and  sen- 
t^tt^ced  to  14  days'  rigorous  imprisonment,  the  whole  of  which  was  ordered 
to  be  passed  in  solitary  confinement. 

It  appears  to  us  that  the  Joint-Magistrate  was  not  competent  to  give 
Bttieh  an  order.  S.  74  of  the  Penal  Oode  expressly  declares  that  solitary  con- 
fibement  shall  be  imposed  at  intervals  ;  indeed,  the  whole  gist  of  the  section 
i»tb  prevent  any  prisoner  being  kept  in  solitary  confinement  continuously, 
or  without  some  break  in  his  punishment 

S.  73  lays  it  down  that  an  offender  may  be  kept  in  solitary  confinement 
far* any  portion  or  portions  of  his  sentence  according  to  a  certain  specified 
zmAfty  and  it  could  never  have  Vieen  intended  that  a  prisoner  should  be  kept 
f on' the  entire  term  of  his  sentence  in  solitary  confinement,  merely  because 
thaitterm  was  a  short  one,  coming  within  the  extreme  limit  (14  days)  of  soli- 
taiiy  confinement  allowed  by  law.  The  words  **any  portion  "  of  a  prisoner's 
sorttenoe  do  not  appear  to  us  fairly  to  mean  or  to  be  applicable  to  the  whole 
sentence,  and  in  this  case  the  prisoner  has  been  sentenced  to  pass  the  whole 
oi'his  term  (14  days)  in  solitary  confinement 

The  Joint-Magistrate's  order  is  therefore  quashed  as  illegal 


B^ore  l^r  Bamee  Peacoek,  Kt^  ChAff  JueUce^  and  Mr.  Justice  MUter. 

18^9.  Ik  the  Matter  of  KEISHNANAND  BHUTTAOHARJEE.1 

-^^'^^^         ,  Fostponemeni  of  SemUnee, 

\  ^'r^'wk  ^  sOntenoe  of  imprisonment  ought  to  oommenoe  from  the  time  that  the  sentence  is 

A.  Cr.  60.     ptssed,  unless  there  is  some  lawful  reason  for  ordering  it  to  oommenoe  at  some  fature 
[12W.B.47.]  period.    £zcept  as  in  the  cases  provided  for  by  ss.  46,  47,  and  48  of  tly  Criminal  Proce- 
dure Code,  a  Magistrate  cannot  authorize  a  sentence  passed  by  him  to  take  place  from  some 
f tfttii^  date ;  nor,  except  as  provided  for  by  s.  421  of  the  Code  of  Criminal  Procedure,  can 
Iteooe,  which  is  to  take  phioe  immediately,  be  suspended. 


Pbaoook,  0.  J. — I  am  of  opinion  that  the  order  made  by  the  Deputy 
Magistrate  for  suspension  of  the  sentence  of  imprisonment  was  not  warranted 
lgr«  law,  and  consequently  that  the  sentenoe  of  imprisonment  cannot  now  be 

I* ■  ■  ^ 

>  [this  case  is  distioguished  in  Okhop  Knmar,  In  ike  Matter  qf  (7  C.  L.  B.  898).— Bd.] 
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lawfally  carried  into  effect     It  appears  to  me  that  a  sentence  of  imprison-        186&. 

ment  ought  to  commence  from  the  time  that  the  sentence  is  passed,  unless  — i"        

there  is  some  lawful  reason  for  ordering  it  to  commence  from  some  future  y^^^Qm 
period.  One  of  those  cas<'s  is  provided  for  by  s.  40  of  the  Code  of  Criminal  Kbishna- 
Procedure,  where  a  person  is  convicted  at  the  same  time  of  two  or  more  nand 
offences  pupishable  under  the  same  or  different  sections  of  the  Indian  Penal  Biittta- 
Code,  and  by  which  it  is  enacted  that  it  shall  he  lawful  for  the  Court  to  san-  ch^^""> 
tence  the  offender  to  the  several  penalties  prescribed  by  the  Code,  such  penal-  ^^;,^*  ^ 
ties,  when  consisting  of  imprisoument,  to  commence  the  one  after  the  expira-  * 

tion.of  the  other.  Another  instance  is  in  s.  47,  where  sentence  is  passed  on  [l^W.B.47.] 
an  escaped  convict ;  and  a  third  in  s.  48,  in  which  sentence  is  passed  on  a 
person  already  under  sentence  of  imprisonment  or  transportation  for  another 
offence.  A  sentence  ef  imprisonment,  therefore,  in  an  ordinary  case,  to  com- 
mence at  a  future  period,  would,  in  my  opinion,  be  bad.  If  postponed  for  a 
long  period,  the  imprisonment  might  never  take  effect  at  all,  as  the  person 
sentenced  might  die  before  the  period  fixed  for  the  commencement  of  the 
imprisonment. 

If  a  sentence  would  l>e  bad  where  the  commencement  is  postponed  for  a 
long  period,  it  would  also  be  equally  bad  in  law  if  the  postponment  is  for  a 
short  period.  It  may  be  inferred  from  s.  70  of  the  Penal  Code  that  a  sentence 
of  imprisonment  in  an  ordinary  case  is  to  commence  forthwith.  That  section 
enacts  that,  in  a  case  in  which  fine  is  awarded  as  a  punishment,  the  fine,  or 
any  other  part  thereof  which  remains  unpaid,  may  be  levied  at  any  time 
within  six  years  after  the  passing'of  the  sentence  ;  and  if,  under  the  sentence, 
the  offender  be  liable  to  imprisonment  for  a  longer  period  than  six  years,  then 
at  any  time  previous  to  the  expiration  of  that  period,  the  intention  evidently 
being  that  the  fine  must  be  levied  either  within  the  period  of  six  years  ot 
before  the  expiration  of  the  imprisonment. 

In  this  case,  no  doubt,  the  Deputy  Magistrate  acted  out  of  eonsideration 
for  the  persons  accused  and  at  their  request,  the  persons  accused  contending 
that  under  the  new  Code  of  Criminal  Procedure  the  Deputy  Magistrate  had 
no  power  to  hear  the  case,  and  asking  that  the  execution  sentence  might  ba 
postponed  to  give  them  an  opportunity  of  appealing.  This,  however,  as  it 
appears  to  me,  mak^s  no  diflferenca  S,  421  of  the  Code  of  Criminal  Proco- 
dure  authorizes  the  Appellate  Court,  in  ceases  where  an  appeal  is  allowed,  to 
suspend  the  sentence,  and,  if  the  appellant  he  in  confinement  for  an  offence 
which  is  bailable,  to  order  his  release  on  bail.  The  fact  that  this  power  is 
expressly  given  to  the  Appellate  Court  shews  that  it  does  not  exist  in  cases 
in  which  it  is  not  given.  It  may  be  said  that  the  imprisonment  awarded 
(three  days)  was  for  so  short  a  period  that  it  would  have  expired  before  the 
accused  could  obtain  relief  under  that  section  of  the  Code  of  Criminal  Pr<;i- 
cedure.  The  law,  however,  has  not  provided  for  the  case,  and  therefore  the 
Deputy  Magistrate  had  no  power  to  suspend  the  sentence. 

The  only  remaining  question  is,  was  the  suspension  valid,  it  being  at  the 
request  of  the  accused.  I  apprehend  it  was  not  valid,  even  though  ordered 
at  their  request.  If  a  criminal  asks  a  Magistrate  or  a  Judge  to  do  that  which 
he  has  no  power  to  do  under  the  law,  the  request  would  not  justify  the  Court 
in  acting  in  accordance  with  such  request.  If  a  criminal  were  to  ask  the 
Court  to  pass  a  sentence  upon  him  not  allowed  by  law,  instead  of  the  sen- 
tence which  the  law  warrants,  the  request  would  not  render  valid  a  sen- 
tence otherwise  Unlawful  If  the  accused  had  asked  the  Deputy  Magistrate 
to  pass  a  sentence  of  imprisonment  upon  them  to  commence  at  the  expiry 
tion  of  six  years,  and  the  Deputy  Magistrate  had  passed  such  a  senteno^ 
that  sentence  would  have  been  invalid.   If  an  original  sentence,  to  coromenc© 
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1868.        at  a  future  period,  would  be  bad,  tben  I  apprehend  that  the  suspension  of  a 

— sentence  to  oomroence  immediately  would  also  be  bad.     For  the  above  rea- 

j^^^™"  sons  it  appears  to  me  that  the  sentence  cannot  now  be  carried  into  effect, 
Krishna-    ^^^  ^  ^^  ^^^  ^  ^7  that,  in  my  opinion,  looking  at  all  the  facts  of  the  case, 

NANo        no  evil  consequences  will  result  from  the  mistake  of  the  Deputy  Magistrate. 

^^^^  These  remarks  will  be  communicated  forthwith  to  the  Deputy  Magis- 

8B.L.l^     *'**«„  ^      ^ 

A.  Cr.  50.  MiTTKB,  J. — I  concur. 

[iaW.B.47.]  ' 


Before  Mr.  Justice  Kemp  and  Mr.  Justice  Glover. 

1869.  DXJLALI  BEWA  v.  BHT7BAN  SHAHA  and  othrrs.^ 

Am^,  28. 

Code  of  Criminal  Proeedmre,  «f .  66  and  180^Ditmis9al  of  Complaint  without  recording 

8  B.  L.  E.  Evidence — Illegal  Procedure. 

*  A  charged  B  before  a  Magistrate  for  wrongful  coDflnement  of  her  brother.    Pre- 

vious to  the  petition  to  the  Magistrate,  the  charge  had  been  investigated  by  the  police, 
and  reported  to  be  false.  The  Magistrate,  without  recording  the  complaiDt  under  s.  66  of 
the  Code  of  Criminal  Procedure,  sent  for  the  police-papers,  and  under  s.  180  of  the  same 
Code  dismissed  the  case. 

Held,  that  the  proceedings  were  illegal ;  that  the  Magistrate  was  bound  under  s.  66 
of  the  Code  of  Criminal  Procedure  to  record  the  examination  of  the  complainant,  before 
he  could,  under  s.  180,  dismiss  the  complaint. 

This  case  was  referred  to  the  High  Oourt  by  the  Judge  of  Dinagepore, 
under  s.  434  of  the  Code  of  Criminal  Procedure,  for  revision  of  the  order 
passed  by  the  Magistrate  of  that  district,  dated  18th  July  1869,  dismissing 
a  complaint  under  s.  180  of  the  Code  of  Criminal  Procedure.  The  Sessions 
Judge  considered  the  proceedings  to  be  illegal,  for  the  reasons  contained  in 
his  letter  to  the  Registrar  of  the  High  Court,  of  which  the  following  is  an 
abstract : 

"  I  believe  it  to  have  been  illegal,  because  the  complaint  was  not  re- 
corded in  the  manner  prescribed  in  s.  66. 

«  The  complaint  was  one  of  wrongful  confinement,  and  was  first  made 
to  the  police,  by  whom  it  was  reported  to  be  false.  Thereupon  the  com- 
plainant petitioned  the  Magistrate.  The  order  passed  was  to  bring  up  the 
police-papers.  These  having  been  inspected,  it  was  ordered  that  the  case  be 
dismissed  under  s.  180,  Code  of  Criminal  Procedure. 

**  The  Magistrate,  in  his  explanation  called  for  by  this  Court,  reports 
that  he  did  not  consider  that  s.  66  applied  to  the  case,  because  there  was  no 
application  in  the  petition  for  a  summons  or  warrant  against  any  person. 
This  does  not  seem  to  me  to  be  of  much  force,  for  if  s.  66  did  not  apply, 
neither  did  s.  180,  under  which  the  case  was  dismissed.  If  the  Officiating 
Magistrate  had  not  considered  it  to  be  virtually  a  complaint  of  an  offence 
on  which  a  summons  or  warrant  should  issue,  he  would  not  have  referred  to 
a.  180  in  dismissing  it.  What  I  contend  for  is  that  a  case  cannot  be  dis- 
missed under  &  180  until  the  complaint  has  been  duly  recorded  under 
a.  66." 

^  Beference  under  s.  434,  Code  of  Criminal  Procedure,  from  the  Judge  of  Dinage- 
pore. 

^  [This  case  is  referred  to  in  Bhugohut  Chum  Sein  v.  8iam  Ali  (8  W.  B.  18)  and 
Queen  v.  Haru  (9  B.  L.  B.  146) ;  approved  m  Qifem  v.  Qirieh  Chandra  thhose  (7  B. 
L.  B.  618) ;  and  followed  in  leuntr  Chandra  Koer  v.  Umeeh  Chandra  Pal  (8  B.|  L.  B. 
7).-Ed.3 
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Hie  judgment  of  the  High  Court  was  deliyered  by 

Glovbk,  J. — In  this  case  the  Magistrate  dismissed  the  complaint  of 
one  Dulali  Bewa,  charging  certain  persons  with  wrongful  confinement  of 
her  brother,  under  a  180  of  the  Code  of  Oriminal  Proc(5ure.  The  Sessions 
Judge  holds  that  this  proceeding  was  illegal,  and  that,  before  dismissing  the 
complain  thunder  s.  180,  the  Magistrate  was  bound  to  record  the  examination 
of  the  complainant  under  s.  QQ,  The  Magistrate,  in  his  explanation,  states 
that  he  does  not  consider  the  case  to  come  under  &  66,  as  the  object  of  the 
complainant  was  not  to  have  a  summons  or  warrant  issued  against  any  person. 
We  think  that  a  66  does  apply,  and  that,  before  the  complaint  could  be  dis- 
missed under  s.  180,  the  Magistrate  was  bound  to  have  recorded  the  exami- 
nation of  the  complainant. 

The  petition  filed  by  her  asks  for  a  summons  to  be  served  on  her  wit- 
nesses, and,  in  proof  of  her  allegations,  for  orders  to  the  police  to  make  a 
further  investigation,  and  release  her  brother,  who,  she  stated,  was  illegally 
confined.  In  the  heading  of  this  petition  she  distinctly  prays  that,  after 
proof  taken,  the  accused  parties  might  be  sent  for.  This  petition,  taken  as 
a  whole,  appears  to  us  clearly  to  mean  that  the  petitioner  wished  those  whom 
she  charged  with  the  unlawful  confinement  of  her  brother  to  be  sent  for  by 
the  Magistrate  on  proof  of  the  truth  of  her  allegationa  The  inquiry  by  the 
police,  which  was  also  prayed  for,  was  only  a  means  to  the  end.  We  think, 
therefore,  that  the  Magistrate  was  not  right  in  dismissing  the  complaint  with- 
out going  through  the  process  enjoined  by  s.  66,  and  we  think  further  that 
he  should  send  for  the  petitioner,  Dulali  Bewa,  and  give  her  the  opportunity 
of  strengthening  her  case  by  deposing  on  oath  to  its  truth. 


Dulali 
Bewa 

V, 

BHUBAiT 

Shaha, 

8  B.  L.  B. 
A.  Cr.  68, 


Brfore  Mr.  Justice  Glover  and  Mr.  Justice  MiUer. 

THE  QUEEN  v.  DOYAL  BAWRL 

Femal  Code,  «#.  511  and  43$ — Attempt  to  commit  an  Offenee,  Aete  et^ffteientljf  indieative  ' 
of—Poeeeetion  of  a  Fireball, 

Held,  by  Gloves,  J.,  that  incendiarism  having,  on  several  occasions,  ooourred  in  a 
village,  produoed  by  a  ball  of  rag  ?rith  a  piece  of  burning  charcoal  within  it,  and  the  pri- 
soner one  evening  being  discovered  to  have  a  ball  of  that  description  concealed  in  his 
dhoti,  which  contained  burning  charcoal,  he  is,  under  s.  611  of  the  Penal  Cknie,  guilty  of 
an  attempt  to  commit  mischief  by  fire.  The  possession  of  the  instrument  to  commit  mis- 
chief by  fire,  and  the  going  about  of  the  person  with  it,  are  sufficient  to  raise  a  presump- 
tion that  he  intended  to  commit  the  act,  and  had  already  begun  to  move  towards  the  exe- 
cution.   These  facts  are  sufficient  to  constitute  an  attempt.     * 

HMy  by  MrrTEB,  J.,  that  the  possession  of  a  fire-ball  and  moving  about  ?rith  it 
cannot  support  a  conviction  under  ss.  486  and  611  of  the  Penal  Ck>de.  These  facts  are  not 
sufficiently  indicative  of  an  intention  to  destroy  a  building  used  for  human  dwellins^.  To 
constitute  an  offence  under  s.  611  of  the  Penal  Code,  it  is  not  only  necessary  that  the  pri- 
soner should  have  done  an  overt  act  towards  commission  of  the  offence,  but  that  the  act 
itself  should  have  been  done  in  the  attempt  to  commit  it. 

Glovbr,  <f. — I  think  that  this  conviction  should  be  affirmed.  I  had  at 
first  some  doubts  as  to  whether  there  had  been  a  sufficient  commencement  of 
an  act  tending  towards  the  commission  of  the  offence ;  but,  on  further  consi- 
deration, 1  am  of  opinion  that  the  prisoner  has  been  properly  cpnvioted. 

I  see  no  reason  to  disbelieve  the  evidence  for  the  prosecution,  that  the 
prisoner  had  the  fire-ball  in  his  possession  when  laid  hold  of  by  the  villagers. 
I  admit  that  it  might,  as  alleged  by  the  prisoner  in  his  defence,  have  been  very 
easily  placed  there  by  persons  determined  to  get  up  a  case  against  him ;  but 
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the  evidence,  in  support  of  the  prosecution,  is  that  of  resectable  pvrsons, 
with  whom  the  prisoner  has  no  enmity ;  whilst  the  prisoner  does  not  attempt 
io  support  his  side  of  the  story. 

The  case  for  the  Grown  is  that  there  had  been  one  or  two  attempts  (which 
had  more  or  less  succeeded)  at  incendiarism  in  the  village,  the  active  agent  of 
which  was  a  ball  of  rag  enclosing  a  piece  of  burning  charcoal,  and  that  the 
villagers  were,  on  the  evening  of  the  prisoner's  arrest,  discussing  llie  subject 
amongst  themselves,  and  saying  that  it  roust  have  been  the  "  Bawris"  who 
had  done  it  The  pdsoner,  himself  one  of  that  caste,  defended  himself  and 
brethren  from  the  charge,  and  abused  the  villagers ;  and  they  at  last  threat- 
ened to  take  him  to  the  thanna.  Whilst  they  were  hustling  him  about,  a 
ball  of  rag  of  a  similar  description  to  the  one  already  found  to  have  caused 
the  previous  fires  fell  from  his  dhoti,  which,  on  being  opened,  was  found  to 
contain  a  piece  of  burning  charcoal.  Had  thife  ball  contained  a  piece  of  un- 
lighted  t^harcoal  only,  I  should  have  oonsklered  that  there  had  been  no  suffi- 
cient commencement  of  any  act  which  tended  towards  the  commission  of  mfs- 
^ief  by  fire,  and  that  the  prisoner  would  have  been  in  Uie  same  position  as  li 
person  who,  intending  to  murder  some  other  person  whether  by  shooting  or 
poisoning  him,  buys  a  gun  or  poison,  and  keeps  the  same  by  him,  such  actn 
being  ambiguous,  and  not  so  immediately  connected  with  the  offence  as  to 
make  the  parties  punishable  under  s.  611  of  the  Penal  Oode. 

But,  in  this  case,  the  instrument  for  "Ckusing  mischief  by  fire  was  com- 
pletely ready,  and  was  not  used,  only  because  the  party  carrying  it  had  no  op- 
portunity. It  must,  I  think,  be  assumed  that  a  person  going  about  at  night 
provided  with  an  apparatus  specially  fitted  for  committing  mischief  by  fire 
intends  to  commit  that  mischief,  and  that  he  has  already  begun  to  move  to- 
wards the  execution  of  his  purpose,  and  that  is  sufficient  to  constitute  an 
"  attempt."     The  appeal  must  be  rejected. 

MiTTBB,  J. — The  prisoner  in  this  case  has  been  convicted  of  "attempt- 
ing to  cause  mischief  by  fire,  knowing  that  he  would  thereby  destroy  a  build- 
ing used  as  a  human  dwelling,"  and  sentenced  to  rigorous  imprisonment  for 
five  yeors^  under  the  provisions  of  ss.  511  and  436  of  the  Indian  Penal  Code. 
I  am  of  opinion  that  this  conviction  ought  not  to  stand.  The  only  fact  proved 
against  the  prisoner  is  that  he  was  apprehended  with  a  ball  of  rag  containing 
a  piece  of  lighted  charcoal  in  his  possession  ;  but  this  fact  is  no  more  consis- 
tent with  the  intention  of  setting  fire  to  a  human  dwelling  than  with  that  ci 
netting  fire  to  a  stack  of  hay  or  to  something  else.  There  is  not  a  particle  el 
evidence  on  the  record  to  show  that  the  prisoner  intended  to  destroy  any  par- 
ticular object  by  fire,  and  in  the  absence  of  such  evidence  it  is  impossible  to 
say  that  he  intended  to  destroy  a  building  used  as  a  human  dwelling.  The  con- 
vietion  under  s.  436  is  tslearly  bad,  and  I  am  at  a  loss  to  understand  how  and 
upon  what  evidence  the  Sessions  Judge  has  come  to  the  conclusion  that  that 
section  is  applicable  to  the  present  case.  But,  be  this  as  it  may,  I  am  clearly 
of  opinion  that  the  mere  fact  of  being  in  possession  of  a  ball,  like  the  one 
which  was  found  with  the  prisoner,  is  by  no  means  sufficient  to  warrant  a  con- 
viction for  attempting  to  cause  mischief  by  fire.  In  order  t^  support  a  con- 
viction for  attempting  to  commit  an  offisnceof  the  nature  described  in  s.  611, 
it  is  not  only  tieeeasary  that  the  prisoner  should  have  done  an  overt  act  "  to- 
"wards  the  commission  of  the  offence,"  but  that  the  act  itself  should  have  been 
done  "  in  the  cUtempt^  to  commit  it  The  Sessions  Judge  says  that' the  very 
fact  that  the  prisoner  went  out  of  his  house  with  the  ball,  which  was  found 
in  his  possession,  was  an  overt  aot  "  towards  the  commission  of  the  offence," 
but  the  question  is,  was  there  any  attempt  to  commit  a  particulftr  ofi^nce,  and, 
if  40,  was  tihe  aot  done  *'  in  such  attempt"     I  am  of  opinion  that  both  these 
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qnestioiM  ought  to  be  apiMwered  in  the  negative  ,  Suppose  a  man  goes  oat  of  1^^'d, 
his  house  into  the  street  with  a  loaded  gun  in  his  possession,  and  suppose  even  q^^T" 
that  there  is  evidenoe  to  show  that  he  did  so  with  the  intention  of  shooting  Z.  ^hJ^™* 
If  Z  is  not  found  in  the  street,  or  when  found  no  attempt  is  made  to  shoot  him  Dotal 
either  from  fear  or  repentance,  or  from  any  other  cause^  can  it  be  said  that  the  Bawbi, 
man  is  guilty  of  attempting  to  murder  Z 1  The  going  out  of  one's  house  with  8  B.  L.  B. 
a  loaded  ^n  and  with  the  intention  of  shooting  a  particular  individual  might  A.  Or.  66. 
be  in  one  sense  considered  as  an  act  done  towards  the  shooting  of  that  indivi* 
dual ;  but  so  long  as  nothing  further  is  done,  so  long  as  there  is  no  attompt  to 
Bhoot  him,  and  no  overt  act  done  "  in  mush  <Utempi,''  it  is  impossible  to  hold 
that  there  has  been  an  attempt  to  murder.  There  can  be  no  doubt  that  the 
man,  who  goes  out  of  his  house  in  such  a  manner  and  with  such  an  intention, 
doee  an  act  which  is  highly  reprehensible  and  improper,  and  the  Legislature 
might  have,  if  it  thought  fit,  declared  it  punishable  as  an  offence ;  but  in  the 
Absence  of  such  a  declaration,  it  is  not  for  us  to  say  that  the  author  of  that  acft 
ought  not  to  go  unpunished.  At  any  rato,  it  is  perfectly  clear  that  the  act  is 
not  tantamount  to  cui  attompt  to  commit  murder.  The  distinctions  made  by 
the  Legislature  between  the  offences  of  *' attempting  to  commit  dacoity," 
"  making  preparations  for  daooity,"  and  '*  assembling  together  for  the  purpose 
of  committing  dacoity,"  seem  to  support  this  view  very  strongly.  The  first  of- 
fence is  punishable  under  the  provisions  of  s.  393 ;  the  second,  under  those  of 
s.  399  \  and  the  third,  under  those  of  &  402.  It  will  be  further  seen  that 
there  is  a  material  difference  in  the  punishment  prescribed  for  the  first  and 
third  offence,  and  that  prescribed  for  the  second.  Now,  in  order  to  consti- 
tute an  offence  punishable  under  any  of  the  three  sections  above  referred  to, 
it  is  absolutely  necessary  that  the  prisoner  should  have  done  some  overt  act 
or  acts,  and  it  may  be  said  that  in  each  case  the  act  done  is  in  one  sense  an 
act  done  towards  the  commission  of  dacoity.  Why  then  do  we  find  that  the 
Legislature  has  treated  three  offices  as  distinct  from  one  another,  and  why 
is  it  that  a  different  punishment  has  been  prescribed  for  the  first  and  third  of- 
fences from  that  which  is  prescribed  for  the  second.  Making  preparations 
for  the  purpose  of  committing  dacoity,  or  assembling  together  with  the 
object  of  committing  dacoity,  requires  an  overt  act  just  as  much  as  at- 
tempting to  commit  dacoity  ;  but  the  act  required  in  the  first  two  cases  need 
not  be  one  directly  approximating  to  a  dacoity,  whereas  the  act  required  in 
the  third  case  must  be  one  of  that  description.  •**  In  many  cases,  however," 
says  Mr.  Russell  in  his  work  on  Crimes  and  Misdemeanors,  vol.  1,  p.  84, 
^'acts  in  furtheience  of  a  criminal  purpose  may  be  sufficiently  proximate  to 
an  offence,  and  may  sufficiently  show  a  criminal  intent  to  support  an  indict- 
ment for  a  misdemeanor,  although  they  may  not  be  sufficiently  proximate  to 
the  offence  to  support  an  indictment  for  an  attempt  to  commit  it ;  as  where 
a  prisoner  procures  dies  for  the  purpose  of  making  counterfeit  foreign  coin, 
or  where  a  person  gives  poison  to  another  and  endeavours  to  procure  that  per- 
son to  administer  it."  The  cases  referred  to  in  this  passage,  when  contrasted 
with  the  illustrations  of  s.  511,  given  in  the  Code,  leave  no  doubt  in  my  mind 
that  the  facts  ^f  the  present  case  are  wholly  insufficient  to  support  an  indict- 
ment for  attempting  to  commit  mischief  by  fire.  It  may  be  said  that  the  pri- 
soner had  some  mischievous  object  in  view  when  he  secured  the  possession  of 
a  ball  like  the  one  which  was  found  with  him,  but  there  is  nothing  to  show 
what  was  the  particular  mischief  which  he  contemplated,  or  that  he  attempt- 
ed to  commit  any  such  mischief. 

For  the  above  reasons,  I  am  of  opinion  that  the  judgment  and  sentence 
passed  by  the  Sessions  Judge  ought  to  be  set  aside,  and  I  would  therefore  di- 
rect the  immediate  release  of  the  prisoner. 
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Before  SHr  Bamee  Peacock^  Kt^  Chief  Juedeey  and  Mr.  Justice  MiUer. 
1869.  THE  QITEEN  v.  RADHXJ  J  ANA  and  othebs.^ 

Aua.  7. 

Criminal  Procedure  Code,  se.  205,  366,  367— Examination  of  Pritonere^AUeHoHon  hg 

8  B.  L.  R.  MagiHrate  —  Pottponemeni  of  Trial  for  Evidence  of  a  Witneu  —  DiecreHon  ^ 

A.  Cr.  69.  Judge— New  Trial. 

• 

[l^W.B.^^.]  •  A  Deputy  Magistrate  committed  certain  prisoners  for  trial  on  a  charge  of  dacoity. 
Some  of  the  prisoners  had  confessed  before  the  Deputy  Magistrate,  but  he  failed  to  re- 
cord the  examination  of  the  prisoners,  or  to  attest  it  as  required  by  s.  206  of  the  Code  of 
Criminal  Procedure.  The  Sessions  Judge  therefore  refused  to  admit  the  examination  of 
the  prisoners  by  the  Deputy  Magistrate  in  evidenoe,  and  also  refused  to  postpone  the  trial 
for  the  purpose  of  summoning  the  Deputy  Magistrate  and  taking  his  evidenee  in  the 
matter. 

Held  (1),  the  examination  of  the  prisoners  was  inadmissible  in  evidence ;  (2)  that 
it  being  wholly  within  the  discretion  of  the  Judge,  under  s.  866,  to  say  whether  or  not 
he  should  postpone  the  trial  or  summon  any  witness  to  give  his  evidence,  the  High  Ck>urt 
as  a  Court  of  Kevision  would  not  interfere  or  order  a  new  triaL 

The  prisoners,  Radhu  Jana,  Nitai  Das,  Lakhi  Jana,  and  Mada  Das, 
were  comraitted  by  the  Deputy  Magistrate  of  Tamlook  for  trial  by  the 
Sessions  Judge  of  Midnapore  on  a  charge  of  dacoity.  Three  of  the  prisoners 
confessed  before  the  Deputy  Magistrate,  and  their  examination  was  recorded, 
bat  not  in  such  a  way  as  is  required  by  the  Criminal  Procedare  Code,  the 
questions  asked  the  accused  not  being  included  in  the  examination,  nor  was 
their  examination  attested  by  the  Deputy  Magistrate  as  required  by  s.  205 
of.  the  Code.  The  Sessions  Judge,  under  these  circumstances,  refused  to 
admit  the  examination  of  the  prisoners  in  evidence  against  them  ;  and  also 
refused  to  postpone  the  trial  or  summon  the  Deputy  Magistrate  to  give  his 
evidence  as  to  what  had  taken  place  before  him.  The  prisoners  were  acquitted. 
The  Government  pleader  now  applied  to  the  High  Court  by  petition,  on 
behalf  of  the  Government  of  Bengal,  to  set  aside  the  order  of  the  Sessions 
Judge,  and  direct  a  new  trial  of  the  prisoners. 

The  judgment  of  the  High  Court  was  delivered  by 

Peacock,  O.J. — We  have  heard  this  case  in  the  absence  of  the  accused. 
1  am  not  sure  that  we  could  make  an  order  for  a  new  trial  in  their  absence ; 
but  it  is  unnecessary  to  consider  that  question  now,  because  it  appears  to  me 
that  we  ought  not  to  set  aside  the  judgment  of  acquittal  and  order  a  new 
trial. 

S.  199  of  the  Code  of  Criminal  Procedure,  to  which  reference  has  been 
made,  relates  to  the  examination  of  witnesses,  and  does  not  apply  to  the 
examination  or  confession  of  prisoners.  The  sections  applicable  to  this 
branch  of  the  subject,  in  the  old  Code  of  Criminal  Procedure,  which  was  in 
force  when  these  prisoners  were  tried,  are  ss.  202  to  208  inclusive. 

S.  205  enacts  "  that  the  examination  shall  be  attested  by  the  si^atare 
of  the  Magistrate,  who  shall  certify,  under  his  own  hand,  that  it  was  taken 
in  his  presence  and  in  his  hearing,  and  contains  accurately  the  whole  of  the 
statement  made  by  the  accused  person.''  The  examination  in  this  case  did 
not  follow  the  directions  of  that  section.  There  is  no  certifieate  that  it  was 
taken  in  the  hearing  and  in  the  presence  of  the  Magistrate  (although  no 
doubt  it  was  bo)  ;  nor  is  there  any  statement  that  it  contains  the  whole  of 
the  statement  made  by  the  accused  persons.  It  was  admitted  by  the  learned 
pleader  for  the  Government  that  the  examination  was  not  strictly  accurate. 
It  appears  to  me  that  it  was  wholly  wanting  in  the  requisites  of  s.  205. 

'  Application  on  the  part  of  the  Government  of  Bengal,  under  s.  404^  Code  of  Cri- 
minal Procedure,  through  the  Government  Pleader. 
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8.  366  enacts  "that  the  examination  of  the  accused  person  before  the        1869. 
Magistrate  shall  be  given  in  evidence  at  the  trial.     The  attestation  of  the      qubek 
Magistrate  shall  be  sufficient  primd  facie  proof  of  such  examination,  and      ^  ^ 
such  attestation  shall  be  admitted   without  proof  of  the  signature  to  it,       Badhxt 
unless  the  Court  shall  see  reason  to  doubt  its  genuineness."     That  section       Jana, 
makes  the  examination  of  an  accused  person  taken  before  the  Magistrate    8  B.  L.  B. 
admissible  in  evidence,  but  that  is  when  the  examination  is  taken  down  and     A.  Or.  69. 
certified  bj  the  Magistrate  in  the  manner  required  bj  the  Act     The  attesta*  [12W.B.44J 
tion  mentioned  in  this  section  must  mean  an  attestation  in  conformity  with 
&  208.     There  was  no  certificate  in  compliance  with  the  requirements  of 
8.  305,  and  therefore  the  confession  was  not  admissible  in  evidence,  and  the 
Judge  was  right  in  rejecting  it,  and  not  allowing  it  to  go  to  the  assessors  or 
acting  on  it  himself. 

But  it  is  said  that  the  Judge  was  wrong  in  not  postponing  the  trial, 
and  sending  for  the  Deputy  Magistrate  to  make  good  by  his  evidence  that 
which  was  deficient  in  the  record  of  examination.  Whether  the  Judge 
exercised  a  sound  discretion  or  not  in  not  postponing  the  trial,  and  not  send- 
ing for  the  Deputy  Magistrate,  it  is  not  necessary  for  the  Court  to  decide. 

8.  367  enacts  "  that  it  shall  be  in  the  discretion  of  the  Court  (that  is, 
the  Court  of  Session),  at  any  stage  of  a  trial,  to  summon  and  examine  any 
witness  whose  evidence  it  shall  consider  essential  to  the  just  decision  of  the 
case." 

But  the  fact  of  the  Judge  not  having  postponed  the  case  and  not  having 
summoned  the  Deputy  Magistrate  is  not  an  error  in  point  of  law,  but  an  error, 
if  it  is  an  error  at  all,  in  the  exercise  of  his  discretion.  This  Court  as  a  Court 
of  Revision  cannot  say  that  the  Sessions  Judge  was  wrong  in  point  of  law  in 
not  postponing  the  trial,  or  in  the  exercise  of  his  discretion  in  not  summon- 
ing  the  Deputy  Magistrate.  Under  these  circumstances,  it  appears  to  me 
that  this  Court  as  a  Court  of  Revision  has  no  power  to  interfere  with  the  de- 
cision of  the  Judge  passed  in  accordance  with  the  opinion  of  the  assessors. 

It  is  said  that  the  Judge  simply  says  that  the  case  was  in  the  nature  of 
unproven  rather  than  not  guilty,  but  still  there  was  a  verdict  of  acquittal. 
The  parties  were  put  on  their  trial,  and  were  acquitted.  There  is  no  point  of 
law  on  which  we  can  say  that  the  Judge  was  wrong  in  acquitting  the  prison- 
ers, and  therefore  as  a  Court  of  Revision  we  cannot  set  aside  the  acquittal. 

With  reference  to  the  general  suggestions  of  the  Judge  to  the  Magistrate, 
ft  appears  to  me  that  that  is  not  a  judicial  matter  which  can  be  decided  by 
this  Court  judicially  ;  but  it  is  a  matter  which  ought  to  be  referred  to  the 
English  Department  of  the  Court,  in  order  that  they  may  give  such  directions 
with  reference  to  that  order,  and  with  reference  to  what  the  Magistrate  may 
have  done  under  it,  as  they  may  think  just  and  proper. 

The  application  is  refused,  and  the  letter  of  the  17th  day  of  June  1869, 
containing  general  suggestions  of  the  Judge  to  the  Magistrate,  is  referred  to 
the  English  Committee  for  orders. 
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B^ort  Mr.  Juttice  Olover  and  Mr»  JuMice  MtUer* 

1860.  ANONYMOUS  OASE.1 

Aua.  19. 

Act  nil.  cf  1869,  *.  422— Act  XXV.  of  1861,  #.  422Semand^Power  of 

3  B.  L.  E.  Appellate  Court, 


A.  Cr.62. 


A  remand  of  a  case  under  s.  422,  Act  VIII.  of  1869,  caa  only  be  for  the  purpose  of 
taking  further  evidenoe  and  certifying  the  result  thereof  to  the  Appellate  Court,  and  not 
for  the  purpose  of  re-trying  the  case  upon  suoh  fresh  eyidenoe.  After  reosuuid  under  this 
section,  the  Appellate  Court  can  only  try  the  case  as  an  ordinary  appeal,  and  has  no  power 
to  enhance  the  punishment. 

Abstrcict  qf  doubtful  pomL — A  conviction  under  the  Cattle  Trespass  Act 
"was  appealed,  and  orders  passed  to  take  additional  evidence,  being  the  evi- 
dence of  defendant's  witnesses  whom  the  lower  Court  had  refused  to  examine, 
because  the  defendant  had  not  brought  them  himself,  or  procured  their  at* 
tendance.  Additional  evidence  was  taken  by  the  Deputy  Magistrate,  and 
the  record  was  returned  to  this  Court,  but  no  order  regarding  the  accused 
was  passed  by  the  Deputy  Magistrate.  Under  the  former  law,  this  Court 
would ^pase  sentence  of  conviction  otherwise  itself.  Under  the  present  law, 
it  can  only  dispose  of  the  appeal  The  question  is,  whether  the  lower  Court 
should  or  should  not  record  some  specific  order  or  finding  on  the  additional 
evidence.  The  Deputy  Magistrate  says  that  the  Appellate  Court  is  bound  to 
pass  judgment,  and  that  the  lower  Court  should  only  take  the  evidence. 

Opinion  qf  Offioer  making  the  JR^erenoe, — It  seeou  to  roe  that  the  lower 
Court,  if  it  takes  fresh  evidence,  should  come  to  a  fresh  finding,  and  that 
without  this  to  dispose  of  the  appeal  is  auomaloua  The  Court  of  Appeal 
reverses  or  confirms  the  decision,  with  reference  to  what  the  Court  below  formed 
its  judgment  on.  I  apprehend  that  otherwise  the  result  of  appeals  might  tell 
most  unfavourably  and  most  ui\justly  against  lower  Courts.  If  this  is  so,  the 
lower  Court  should  apparently  have  the  opportunity  of  amending  its  finding 
as  is  the  case  in  rent-appeals,  that  it  should  either  uphold  or  remit  the  sen- 
tence originally  passed.  It  is  plain  that  the  Appellate  Court  cannot  pass 
judgment  or  orders  as  under  the  former  Jaw,  for  the  concluding  sentence  of 
8  422  of  Act  XXV.  of  1861  has  been  entirely  omitted,  and  the  Appellate  Court 
is  limited  to  trying  the  appeal  on  the  evidence  as  complete,  in  which  case  the 
judgment  appealed  against  should  apparently  lie  on  the  same  evidence,  and 
not  only  on  a  portion  of  it. 

Eemarka  by  the  Sessions  Judge, — I  do  not  myself  see  the  object  of  this 
reference.  Under  s.  422,  Act  VIII.  of  1869,  the  wording  of  a  422,  Act 
XXV.  of  1861,  has  been  slightly  altered.  It  allows,  as  before,  further  inquiry 
or  additional  evidence  upon  any  point  bearing  upon  the  guilt  or  innocence  of 
the  appellant  to  be  taken.  The  result  of  the  further  inquiry  and  the  addition- 
al evidence  shall  be  certified  to  the  Appellate  Court,  and  it  directs  that  the 
Appellate  Court  shall  thereupon  proceed  to  dispose  of  the  appeal  in  the  man- 
ner prescribed  by  s.  419,  Act  XXV  of  1861.  Under  s.  419,  "  the  Appellate 
Court  may  alter  or  reverse  the  finding  and  sentence  ot  orde^  of  such  Court, 
but  not  so  as  to  enhance  any  punishment  that  shall  have  been  awarded." 

There  is  nothing  about  the  subordinate  Court  passing  any  fresh  sentence, 
nor  does  it  appear  that  the  Magistrate  has  directed  that  the  subordinate 
Court  should  pass  any  fresh  sentence  after  recording  the  additional  evidence 
for  the  defence. 

1  Beference  under  s.  422  of  Act  VIII.  of  1869,  by  the  Judge  of  Pumeah,  for  the 
opinion  of  the  High  Court. 
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The  opiDioQ  of  the  High  Oourt  waa  delivered  by  186d. 

Gloyeh,  J. — It  does  not  appear  that  the  Magistrate,  when  he  directed  T 

further  evidence  to  be  taken  under  s.  422,  ordered  the  first  Court  to  retry  the        Oasb^ 
case  ;  but,  even  if  he  had,  it  seems  to  us  that  under  ,s.  422,  Act  VI I  J.  of  1869,     «  ■»  t^  '» 
«n  that  the  Deputy  Magistrate  was  bound  to  do  was  to  "  certify  the  result     ^  Cr.  62 .' 
of  the  further  inquiry  and  the  additional  evidence  to  the  Appellate  Oourt." 

We-  do  not  understand  these  words  to  mean  that  the  first  Court  is  to  pass 
any  judgment  in  a  case  remanded,  but  that  it  is  to  record  the  additional 
evidence  or  to  make  the  further  inquiry  and  to  certify  the  result,  leaving  the 
Appellate  Oourt  to  pass  judgment  Certifying  "  the  result  of  further  inquiry" 
might  include  an  expression  of  opinion  on  the  part  of  the  officer  making  the 
inquiry,  but  would  not,  we  think,  justify  him  in  passing  sentenca  If  the 
law  meant  to  give  him  such  power,  the  words  of  the  section  would  have  left 
no  doubt  of  its  intention. 

We  understand  the  law  to  be  that  in  all  cases  remanded  for  further 
evidence  or  inquiry  under  s.  422,  the  Appellate  Court  itself  tries  the  0ase  oa 
that  evidence  or  inquiry,  and  that  the  Court  of  first  instance  is  not  required 
to  give  any  opinion,  and  cannot  record  any  judgment. 

The  alterations  introduced  into  s.  422  of  Act  XXV.  of  1861,  by  s.  422, 
Act  VI IL  of  1869,  were  made  to  prevent  any  enhancement  of  punishment 
in  cases  that  had  been  remanded.  The  words  of  the  old  law  were,  **  pass 
such  judgment,  sentence,  or  order  as  shall  seem  right ;"  those  of  the  new  are, 
•'dispose  of  the  appeal  in  the  manner  prescribed  by  s.  419." 

A  Full  Bench  of  this  Court  had  ruled  that,  under  &  422  of  Act  XXV. 
of  1861,  an  Appellate  Court  could  enhance  punishment  when  the  case  has 
been  remanded  for  additional  evidence  or  for  further  inquiry.  The  section, 
as  it  now  stands,  amended  by  s.  422,  Act  VIII.  of  1869,  takes  away  that 
power,  and  places  remanded  cases  in  the  same  category  with  ordinary  appeals; 
liut  it  leaves  the  other  parts  of  the  section  untouched,  and  nowhere  says  that 
the  first  Court  is  to  do  more  than  certify  the  result  of  the  further  inquiry  and 
additional  evidence. 

If,  as  the  Magistrate  thinks,  the  Deputy  Magistrate  was  bound  to  decide 
the  cetse  cU  novo  on  the  additional  evidence  or  inquiry,  it  might  very  easily 
be  that  the  result  of  the  inquiry  and  the  additional  evidence  would  never 
come  l>efore  the  Appellate  Court  at  all,  for  both  parties  might  be  satisfied 
with  the  second  decision,  and  neither  appeal. 

The  section  supposes  the  case  to  remain  on  the  Appellate  Court's  file, 
and  that  could  only  be,  we  think,  on  the  supposition  that  the  first  Court's 
powers  were  over  for  anything  else  than  making  further  inquiry  or  record- 
ing additional  evidence. 

It  appears  to  us  therefore  that  the  Deputy  Magistrate  did  all  that  he  was 
bound  to  do  in  sending  up  the  additional  evidence  called  for,  and  that  he 
oould  not  have  decided  the  case  himself,  after  it  had  been  once  remanded 
under  b.  422.    • 
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Before  Mr.  Justice  Olover  and  Mr,  Justice  Mitter, 

1869.  In  the  Case  of  WAZIR  SING. 

Aiiff.  19. 
Act  VIII.  of  1869,  8.  435^Jurisdiction  of  Sesnont  Judge — Offences  triable  hf  a 

$  B.  L.  B.  Magistrate. 

A.  Cr.  65-  .    .  ^      ^ 

n2W  P  Aai  ^^®  Sessions  Judge  has  no  jurisdiction  to  annul  a  conviction  and  order  a  oommit- 
•-           xi.46,j  xnent  for  an  offence  triable  by  a  Magistrate. 

This  case  was  referred  to  the  High  Court  by  the  Sessions  Judge  of  Gya, 
under  a  letter  to  the  Registrar,  of  which  the  following  is  an  extract : 

"  2.  It  appears  to  me  that  the  order  of  commitment  is  illegal,  in  so  far 
as  the  prisoners  whose  commitment  is  directed  by  me  had  been  convicted  ol 
an  offence  triable  by  the  Magistrate ;  and  1  did  not,  as  directed  in  s.  435  ol 
the  new  Procedure  Code  (third  part),  annul  the  said  conviction  and  sentence. 

"  3.  Under  such  circumstances  I  imagine  that  it  would  be  advisable  to 
quash  ^1^  order  of  commitment,  and  direct  me  to  pass  a  fresh  order  on  the 
application  under  s.  436." 

Glovbk,  J. — We  think  that  the  Sessions  Judge's  order  for  commitment 
should  be  quashed. 

The  offence  of  which  the  accused  had  been  convicted  by  the  Magistrate 
was,  as  is  admitted  by  the  Sessions  J  udge,  one  triable  by  a  Magistrate  ;  and 
therefore  it  was  beyond  the  power  of  the  superior  Court  to  annul  the  convic- 
tion and  order  a  commitment. 

S.  435,  Act  VI II.  of  1859,  refers  only  to  cases  which  are  not  triable  by 
a  Magistrate,  and  in  which  therefore  he  had  exercised  a  jurisdiction  that  did 
not  belong  to  hio^ 


Before  Mr.  Justice  Gl&ver  and  Mr.  Justice  Mttter^ 
18^^  THE  QUEEN  v.  TULSI  DOSAD  (Peisonbr). 

^^  '  Evidence  of  Approver. 

^.•"' ^'^  The  evidence  of  an  approver  is  not  sufficient  to  convict  a  person  charged  with  an 

A.  Kjt.  W).     offence. 

MiTTER,  J. — I  am  of  opinion  that  this  conviction  cannot  be  supported. 
The  only  evidence  against  the  prisoner  is  that  of  the  approver  Ganga  Dosad, 
and  as  there  is  nothing  on  the  record  to  corroborate  that  evidence,  the  pri- 
soner ought  to  have  the  benefit  of  the  Full  Bench  Ruling  in  the  case  of 
Elahi  Buksh.^  It  is  true  that  a  sindrfvaTee  was  found  by  the  police  in  the 
court-yard  of  the  prisoner's  house,  but  this  circumstance  cannot  be  regarded 
as  corroborative  of  the  approver's  evidence.  It  does  not  "  connect  or  iden- 
tify the  prisoner  with  the  particular  offence"  of  which  he  has  been  accused, 
and  it  cannot  therefore  be  accepted  as  legal  corroboration  under  the  ruling 
above  referred  to.  • 

For  the  above  reasons,  I  would  set  aside  the  judgment  and  sentence 
passed  by  the  Court  below,  and  direct  the  immediate  release  of  the  prisoner. 

Gloveb,  J. — I  also  think  that  the  evidence  against  the  prisoner  is  in- 
sufficient. 

He  is  acquitted  and  released. 

»  Criminal  Appeal,  No.  75  of  1866 ;   May  29th,  1866. 
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Btfore  Mr.  Justice  Kemp  an^  Mr.  Justice  Marhhy. 
!tHE  QUEEN  v.  MAHIM  CHANDRA  OHUCKERBUTTY  and  othbrs.^        jggg. 

Code  of  Criminal  Procedure,  ss.  66,  273,  426,  439—Complmnt  to  be  reduced  tO'                 Sept.  1^ 
writing — Irregularity  in  the  commencement,  -; 

Under  s.  66  of  the  Code  of  Crimiua!  Pfocedure,  the  examination  of  the  prosecutor     j^^  Cr.  67 
should  be  r^uced  to  writing,  and  signed  by  bin>. 

When  a  complaint  is  made  before  a  Magistrate,  but  not  reduced  to  writing,  be  can- 
not, under  8.  273  of  the  Code  of  Criminal  Procedure,  refer  the  case  to  a  Dejutty  Magis- 
trate for  trial.  Ss.  426  and  -^ISO  do  not  apply  to  a  cai»e  where  the  prosecution  is  not  com-- 
menced  by  a  compljiint,  as  directed  in  the  Code  A  conviction  with  such  irregularity 
cannot  stand  good,  merely  because  the  amount  of  punishment  would  have  been  the  sam^ 
if  proper  proceedings  had  been  instituted. 

Kbmp,  J. — Thia  is  an  application,  under  s.  404,  on  the  part  of  the  pri-- 
Boners,  who  have  been  sentenced  to  various  sentences,  under  ss.  183,  323,  347, 
and  384  of  the  Indian  Penal  Code.  The  papers  were  sent  for  by  Justices^ 
E.  Jackson  and  J)warkanath  Mitter,  and  the  case  has  been  argued  to-d'ay  be*- 
fore  this  Bench,  It  appears  to  me  that  the  proceedings  iu  this  case  have 
been  illegal,  and  that  the  conviction  must  be  quashed,  A  complaittt  may  be 
made,  either  under  s.  66  of  Act  XXV.  of  18t>l,  to  the  Magistrate  of  the 
district  or  to  a  Magistrate  in  charge  of  a  division  of  the  district ;  or  under 
8.  135,  by  either  complaint  or  information  to  any  olHcer  in  charge  of  a  police 
station.  In  the  latter  case,  under  8.  139,  the  complaint  shall  be  reduced  into* 
"writing,  and  the  substance  thereof  entered  into  the  diary.  In  tlie  former 
case,  the  procedure  laid  down  is  that  the  complainant  shall  be  examined  by 
the  Magistrate,  the  examination  shall  be  reduced  into  writing,  and  shall  be 
signed  by  the  complainant  and  also  by  the  Magistrate.  In  the  case  before 
us,  the  Judge  of  the  Small  Cause  Court  of  Backergunge,  Baboo  Ganga  Cha- 
ran  Shome,  wrote  to  the  Magistrate  of  Backergunge,  informing  him  that  cer- 
tain peons  attached  to  his  Court  had  been  resi&ted  by  the  prisoners,  Mahiiu 
Chandra  Chuckerbutty  and  others,  in  the  discharge  of  their  duty  ;  that  they 
had  been  beaten  ;  and  that  both  the  peons  and  the  plaintitfs  had  been  con- 
fined by  the  prisoners  and  their  people,  who  also  extorted  a  sum  of  Rs.  500 
from  the  plaintiff.  The  Judge  of  the  Small  Cause  Court  requested  the 
Magistrate  to  take  cognizance  of  the  offence,  and  to  inform  his  Court  of  the 
results  of  the  case.  On  this,  on  the  back  of  the  letter,  Bhagwan  Chandra 
Poddar,  the  plaintiff  in  the  case,  appears  to  have  made  a  statement ;  but  this- 
statement  is  not  signed  by  him  ;  and  it  is  not  a  complaint  coming  within  the 
meaning  of  s.  66  of  the  Code  of  Criminal  Procedure,  that  is  to  say,  it  is  not 
an  examination  reduced  into  writing,  and  signed  by  the  complainant,  as  re- 
quired by  the  law.  The  police  were  then  directed  to  make  a  local  inquiry  on 
this  illegal  complaint,  and  the  case  was  made  over  to  the  Deputy  Magistrate^ 
for  trial.  Now,  under  s.  273  of  the  Code  of  Criminal  Procedure,  criminal 
cases  brought  before  the  Magistrate  on  conjplaint  may  be  referred  by  him  to 
any  Magistrate  subordinate  to  him.  In  this  case  no  complaint  having  beea. 
made  within  the  meaning  of  s.  66,  the  reference  by  the  Magistrate  of  the 
case  to  the  Subordinate  Magistrate  for  trial  was  illegal.  The  proceedings  of 
the  Deputy  Magistrate,  therefore,  being  without  jurisdiction,  must  be  quash-? 
ed,  and  the  prisoners  discharged. 

1  [This  case  is  overruled  by  Queen  v.  Narayan  Naih  (6  B.  L.  R.  660  ;  14  W.  R.  84)  -^ 
approved  in  Queen  v.  Grish  Chandra  Qhose  (7  B.  L.  R.  513 ;  16  W.  R.  40)  ;  disting- 
uished in  Queen  v.  Umesh  Chandra  Ckowdhry  (6  B.  L.  B.  160;  14  W.  B.  1)  ;  followed 
in  Iswar  Chandra  Koer  v.  Umeah  Chandra  Pal  (8  B.  L.  B.  19)  ;  fmd  referred  to  in 
Queen  v.  Surendra  Nath  Boy  (5  B.  L.  R.  274;  13  W.  B.  27),  Queen  v.  Mahima  Chandra 
Chuckerbutty  (7  B.  L.  B.  26  ;  15  W.  B.  45),  and  Queen  v.  Maru  (9  B.  L.  B.  146 ;  18  W. 
B.  18).—Ed,j 
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Mahik 
Chakdba 
Chuckbs- 

BUTTY. 

8  B.  L.  E. 
A.  Cr.  67. 


Markbt,  J. — I  am  of  the  same  opinion.  It  seems  to  me  that  there  are 
but  three  modes  in  which  criminal  proceedings  can  be  instituted  under  the 
Code  of  Criminal  Procedura  The  first  one  is  pointed  out  by  s.  66  ;  and  in 
that  case  the  complainant  is  to  be  examined  by  the  Magistrate,  the  exami- 
nation reduced  into  writing,  and  signed  by  the  complainant  and  by  the  Magis- 
trate himself.  The  next  mode  is  under  s.  68,  which  gives  po^er  to  the 
Magistrate  himself  to  take  cognizance  of  any  offence  which  may  come  to  his 
knowledge,  and  initiate  proceedings  himself  in  the  same  manner  as  if  a  com 
plaint  had  been  made.  The  other  is  under  s.  135,  which  allows  of  a  com- 
plaint being  made  before  a  police-officer,  and  under  s.  139  that  complaint 
must  be  reduced  into  writing,  although  it  need  not  be  signed  ;  that  com- 
plaint is  referred  by  the  police  to  a  Magistrate.  It  appears  to  me  that  there 
was,  in  this  case,  neither  of  these  proceedings.  The  matter  having  been 
brought  to  the  notice  of  the  Magistrate  by  the  Judge  of  the  Small  Cause 
Court,  the  deposition  of  a  person  named  Bhagwan  was  taken  ;  but  this  was 
not  a  complaint  under  &  66,  as  Bhagwan  did  not  sign  the  deposition,  so  that 
there  was  no  complaint.  Neither  was  there  any  complaint  made  before  and 
reported  by  the  police.  Nor  can  it  be  supposed  that  the  Magistrate  took 
cognizance  of  this  offence  without  complaint  under  s.  68,  because  in  that 
case,  as  was  admitted  in  the  argument  before  us,  he  could  not  have  referred 
the  case  for  trial  to  the  Deputy  Magistrate  under  &  273  ;  that  section  only 
empowers  a  superior  Magistrate  to  refer  cases,  where  the  complaint  is  made 
to  himself  or  before  a  police-officer,  but  not  cases  where  he  himself  takes 
cognizance  of  an  offence.  It  appears  to  me,  therefore,  that  there  was  nothing 
upon  which  these  proceedings  could  be  founded,  and  that  the  conviction  must 
be  quashed. 

It  has  been  contended  for  the  prosecution  that,  under  ss.  426  and  439, 
we  ought  not  to  interfere  with  the  sentence  passed  on  account  of  a  mere 
irregularity  or  defect,  which  does  not  affect  the  amount  of  punishment  award- 
ed ;  but  1  do  not  think  it  can  be  contended  that  either  of  these  two  sections 
applies  to  a  case  like  the  present^  where  the  complaint  which  is  laid  down 
in  the  Procedure  Code  as  the  commencement  of  a  prosecution  is  altogether 
absent  I  do  not  think  we  ought  to  say  that  the  conviction  must  stand  good, 
because  the  punishment  awarded  would  probably  have  been  the  same  had  the 
proper  proceedings  been  observed.  T  think  it  never  was  intended  that  these 
sections  should  be  used  to  the  extent  of  doing  away  altogether  with  the  pro- 
cedure laid  down  by  the  Code,  and  to  rendering  convictions  valid,  where  the 
proceedings  prescribed  as  preliminary  to  the  institution  of  a  criminal  prose- 
cution are  altogether  omitted,  and  the  jurisdiction  of  the  Court  which  passed 
the  sentence  is  affected  by  the  omission.  If  carried  to  this  extent.  Magis- 
trates might  altogether  desert  the  Code  of  Procedure.  The  prisoners  will 
therefore  be  discharged.. 
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Before  Mr.  Juitice  Norman  and  Mr.  Juetiee  Glover, 

In  thb  Case  op  LAKHIMANI  RARi  18«9. 

Sept.  22. 
Act  XIV.  of  1868,  $$.  11,  91—Seffutry  of  Common  Prostitute*— Juritdietion  of  Magi^ 


tratea  to  entertain  Fleae  of  Irregularity  in  the  Regittry—Poeeeesion  of  Registry      8  B.  L.  H. 
Ticket.  A,  Or.  7o. 

Under  Act  XIV.  of  1868,  the  police  are  not  empowered  to  put  a  woman  on  the  register  [1*  W  Jt.  56.] 
of  "  ooinmon  prostitutes  "  against  ^er  will. 

The  penalty  prescribed  by  s.  11,  Act  XIV.  of  1868,  for  disobedience  of  any  of  its  rules, 
18  for  a  **  woman  "  who  voluntarily  registers  herself  as  a  **  common  "  prostitute." 

A  Magistrate  has  authority  to  hear  any  objection  urged  by  a  woman  charged  wHH 
disobedience  of  the  rules  under  Act  XIV.  of  1868,  against  the  legality  of  her  regiiitry,  ot 
that  she  is  not  a  common  prostitute. 

The  possession  of  a  registry  ticket  is  not  sufficient  eyidenoe  of  being  a  oommon  pro- 
stitute. 

This  case  was  submitted  for  the  order  of  the  High  Court  under  &  43^ 
of  the  Code  of  Orinainal  Procedure,  by  the  Officiating  Judge  of  the  24-Per- 
gunuahs,  who  stated  the  case  as  follows  : 

The  police  charged  the  defendant  before  the  Deputy  Magistrate  of  Seal* 
dah  with  not  having  presented  herself  for  medical  examination,  although  she 
was  a  registered  prostitute.  The  defendant  urged  in  her  defence  that  as  she 
had  been  illegally  registered  she  was  not  liable  under  the  Act ;  that  as  the 
registration  was  not  made  in  accordance  with  the  procedure  laid  down  by  the 
law,  all  subsequent  proceedings  were  null  and  void  ;  and  that  as  she  was  not 
a  prostitute  as  contemplated  by  the  Aot^  any  registration  of  her  name  was 
illegal. 

The  Deputy  Magistrate  refused  to  entertain  the  pleas  set  forward  in  her 
defence,  on  the  ground  that  he  did  not  consider  he  had  jurisdiction  ;  and  that 
as  the  executive  considered  her  properly  registered,  and  her  petition  to  Hti 
Honor  the  Lieutenant-Governor  had  been  rejected,  he  would  not  further  rrfi 
terfere,  but  must  consider  her  liable  for  her  non-attendance  for  mt?dical  extf- 
mination.  It  seems  to  me  that  the  Deputy  Magistrate  was  wrong,  and  that 
the  defendant  had  a  right  to  have  the  issue  tried  as  to  the  validity  of  her  re^ 
gistration,  and  whether,  if  the  registration  was  illegally  made,  the  error  in  tU^ 
procedure  vitiated  the  subsequent  steps  taken  by  the  police.  Otherwise  the 
whole  case  would  be  an  ex  parte  one ;  for  the  police  having  offered  primdja^ 
evidence  of  the  registration,  unless  the  defendant  was  allowed  to  rebut  it,  arid 
establish  her  non-liability,  the  calling  upon  her  to  reply  to  the  charge  would 
be  altogether  a  mere  form.  The  police  having  brought  the  charge  before-  tho 
Deputy  Magistrate,  he  was  to  determine  judicially,  after  hearing  both  partie^ 
whether  liability  existed  or  not.  in  his  judicial  capacity  he  was  bound  to 
determine  (when  the  matter  was  called  in  question)  whether  the  executive  had 
legally  acted  ;  and  the  mere  fact  that  the  executive  said  they  had  made  ii« 
error  was  not  conclusive  against  the  defendant  when  she  pleaded  the  contrary, 
and  offered  to  prove  the  allegation.  Under  &  25  of  the  Act,  the  defendsCi^ 
had  the  power  of  instituting  proceedings  to  call  the  acts  of  the  executive  ih 
question,  and  when  the  latter  took  the  initiative,  it  appears  to  me  that  the 
defendant  would  equitably  be  entitled  to  urge  in  her  defence  all  the  poittts 
which  she  might  have  taken  under  that  section  to  set  aside  the  acts  of  tbe 
executive.     Under  these  circumstances,  it  seems  to  me  that  the  refusal  off 

'  Reference  under  s.  484,  Code  of  Criminal  Procedure,  by  the  Officiating  Judg^  of 
the  24-Pergunnahs. 

»  [This  case  is  approved  in  Empress  v.  Nist<»r  Raur  (I.  L.  B.,  6  Cal.  168 ;  7  C  L. 
B.  m).-KD. 
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^Q^'        the  Deputy  Magistrate  to  entertain  the  ploas  set  up  in  the  (k»fence  wasillegaf^ 

In  THE       ^^^  prejudiced  the  defendant,   inasmuch  as  it  made  the  proceedings  entirely 

clsB  OP      ex  parte;  and  that  the  Deputy  Magistrate  took  a  wrong  vrow  of  the  hiw  wheif 

LA.KHI-      be  cousidtjred  that  he,  in  his  judicial  capacity,  was  incompetent  to  determine 

MANi  Eui,    upon  the  legality  or  otherwise  of  the  acts  of  the  executive  department  with 

;i  B.  L.  B.     respect  to  the  pleas  set  up  liy  the  dtifendant. 

A.  Or.  70.  *r  r  r      ^  ^ 

ripwp  Kfti  Norman,  J. — The  defendant  has  been  convicted,  under  the  provisions  of 

Hi!  W.Jt.60.j  ^^^  YUh  section  of  Act  XIV.  of  1868,  for  not  havnig  presented  herself  for 
medical  examination,  as  required  by  her  registration  ticket,  and  by  Rule  No. 
23  made  by  the  Government  of  B<Migal  in  pursuance  of  the  provisions  of 
88.  10th  and  1 1th  of  that  Act,  and  sentenced  to  15  days'  imprisonment  aiid  b, 
fine  of  25  rupees,  or  15  days'  further  imprisonment. 

The  defendant  contended  before  the  Deputy  Magistrate,  Kumar  Haren- 
dra  Krishna  Bahadoor,  that  she  was  not  a  public  prostitute,  and  that  she  was- 
not  duly  registered.  The  Deputy  Magistrate  considered  that  he  had  no  power* 
to  go  into  these  questions,  and  that,  under  the  rules  made  l>y  the  (lovern- 
ment  of  Bengal,  the  Commissioner  and  Deputy  Comuiissioner  of  Police  are 
the  proper  persons  to  inquire  into  them. 

The  case  was  sent  up  to  this  Court  by  the  Judge  of  the  .24  Pergunnahs 
under  s.  434  of  the  Code  of  Criminal  Procedure.  Now  the  11th  section  of 
Act  XIV.  of  1868  enacts  that  any  registered  woman  disobeying  any  rule  made 
under  this  section  shall,  on  conviction  before  a  Magistrate,  be  punished  with 
8imp]e  imprisonment  for  a  term  which  may  extend  to  one  month,  and  with 
fine,  <kc.  The  question  is  whether  the  defendant  is  a  registered  woman  with- 
in the  meaning  of  that  clause. 

The  5th  section  provides  that  the  Local  Government  may  make  rules  for 
the  registration  of  common  prostitutes,  and  that  every  woman  complying  with 
such  rules  shall  be  deemed  to  be  registered  under  that  Act.  And  the  regis- 
tering otiicer  is  to  furnish  her  with  such  evidenee  of  registration  as  the  Local 
Government  shall,  from  time  to  time,  direct.  Rule  No.  3  provides  that  when 
a  woman  desires  to  carry  on  the  business  of  a  common  prostitute,  she  should 
present  herself  at  the  Police  Section  in  which  she  resides,  and  state  her  name, 
age,  caste  or  religion,  place  of  birth,  residence,  and  the  proximate  date  when 
8he  commenced  a  life  of  prostitution ;  and  in  the  evcmtof  her  living  i;»  a  brothel^ 
8he  shall  further  state  the  name  of  the  owner  of  the  house,  &c.  By  Rule  4,  tho- 
Inspector  of  Police  shall,  on  receipt  of  this  information,  forihwitli  record  \t 
in  a  register  (Form  A)  to  be  kept  up  at  each  Police  Section.  He  simll  tlyu 
fill  up  the  columns  of  the  registration  ticket  (Form  B),  and  forward  it  fur 
8ignature  to  the  officer  of  the  Commissioner  of  Police.  By  Rule  5,  it  shall 
be  the  duty  of  thn  Commissio!ier  of  Police  to  have  such  woman  entered  in  a 
general  register,  ifec.  The  registration  ticket  is  to  be  signed  by  the  Commis- 
8ioner  or  Deputy  Commissioner  of  Police,  and  returned  to  the  Inspector, 
who,  after  noting  the  serial  number  in  his  register,  is  to  deliver  it  to  the 
woman  to  whom  it  belongs. 

The  defendant  is  in  possession  of  a  registration  ticket,  dated  the  7th  of 
May  1869.  Except  her  own  admission,  there  is  no  evidence  to  show  how  she 
became  possessed  of  it.  She  says  herself,  "  I  did  not  attend  for  examination 
twice  a  month,  as  1  have  not  been  a  prostitute.  "  She  says,  **  T  had  my  name 
registered  at  the  thanna.  The  Inspector  registered  my  name.  I  did  not 
voluntarily  register  my  name  at  the  thanna. "  In  a  petition  presented  by 
the  defendant  to  the  Commissioner  of  Police  on  the  9th  of  August,  she  says 
that  she  is  not  a  common  prostitute,  but  works  at  Mr.  Angelo's  factory,  and 
lives  under  the  protection  of  one  Matooh,  who  is  also  euiployed  iu  the  saioe 
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factory.     She  says  that,  in  the  beginning  of  May  last,  she  was  informed  by        1869. 
the  police  that  they  had  orders  to  arrest  her,  and  take  her  to  tht^  thanna,  li      I  " 

she  did  not  go  ;  she  accordingly  went,  and  was  asked  her  name,  fatln^r's  name,      Cask^ 
Ac.     Bj  answering  which  questions,  she  Hid  not  know  that  she  was  rendering       Lakju- 
ti?rself  liable  to  registration  under  Act  XIV.  of  1868  ;  and  certainly  never    mani  IUe, 
intended  tQ  register  herself  as  a  common  prostitute.     She  says  that,    on  the     8  B.  L.  R. 
30th  of  June  last,  she  was  served  with  the  registration  ticket  of  a  common     A.  Cr.  70. 
prostitute,  and  the  next  morning  appeared  before  the  Deputy  Oommissioner  [12W.R.56.] 
-with  a  petition  requesting  that  her  name  might  be  removed  from  the  list ; 
but  in  consequence  of  the  delay  in  serving  her  with  the  ticket,   her  petition 
was  rejected,   and  she  was  made  to  appear  before  the  Deputy  Oommissioner 
on  the  next  morning. 

It  is  clear  that  neither  the  Act  nor  the  rules  empower  the  police  to  put 
women  on  the  register  against  their  wiU.  If  a  woman  carries  on  the  business 
of  a  prostitute  without  having  been  registered,  she  incurs  the  penalty  pro- 
vided by  8.  4,  and  alluded  to  in  Ruh;  10.  Mr,  Wingrove's  e\  idence  shews 
that  notices  were  served  on  women  to  appear  at  the  thanna.  He  says,  "  I£ 
any  woman  failed  to  appear  at  the  thanna,  she  was  to  be  sumnioned.  No 
compulsory  measures  were  adopted  against  any  woman  in  my  jurisdiction.'* 
But  he  adds,  what  is  a  matter  of  more  signi6cance,  "  They  were  brought  to 
the  thanna  by  the  police-officer ;  at  least  the  police  accompanied  each  woman." 

The  register  was  in  Court.  By  reference  to  it,  if  kept  in  proper  form, 
it  would  have  shown  whether  the  woman  who  appeared  and  was  registered 
as  Lakhimani  Rar,  No.  153,  stated  from  what  date  she  commenced  a  life  of 
prostitution.  But  the  register  Wook  does  not  appear  to  have  been  put  in  evi- 
dence :  and  this,  though  the  police  authorities  knew  that  on  the  day  follow- 
ing that  on  which  she  says  the  registration  ticket  was  served  upon  her  she 
had  protested  by  appealing  to  the  Oommissioner  of  Police,  and  by  letter  to 
the  Government  of  Bengal,  through  Mr.  Angelo,  that  she  was  not  a  prosti- 
tute, and  that  her  name  had  been  improperly  placed  on  the  register.  If  she 
merely  appeared  in  obedience  to  a  summons  or  order  from  the  police,  and 
answered  questions  put  to  her,  without  stating  or  showing  that  she  desired  to 
be  registered  as  a  prostitute,  the  officer  had  no  right  under  the  Act  or  rules 
to  register  her  name  as  such. 

The  delay  in  forwarding  the  registration  ticket  from  9th  of  May  to  the 
30th  of  June  is  uncontradicted  and  unexplained.  In  my  opinion,  the  Magis- 
trate was  bound  to  have  tried  the  question  whether  the  defendant's  name 
was  legally  placed  upon  the  register,  and  as  I  am  satisfied  that  on  the  evidence 
there  is  not  any  sufficient  proof  of  that  which  is  a  necessary  ingredient  in 
the  ofience,  I  would  quash  the  conviction. 

Glover,  J. — The  only  point  which  has  been  referred  to  this  Court,  un 
der  s.  434  of  the  Code  of  Criminal  Procedure,  by  the  Sessions  Judge,  is,  whe- 
ther or  not  the  Deputy  Magistrate  was  wrong  in  refusing  to  adjudicate  ou 
the  defendant's  objection  that  she  was  not  a  duly  "  registered  "  prostitute  in 
the  terms  of  Ac^  XIV.  of  1868.  The  Deputy  Magistrate  considered  that  as 
the  woman  was  in  possession  of  a  registry  ticket,  she  must  be  presumed  to 
have  been  properly  registered,  and  he  therefore  refused  to  decide  on  the  evi- 
dence whether  the  woman  had  voluntarily  registered  herself,  or  whether  she 
was  in  fact  a  common  prostitute  or  not. 

In  this,  I  think,  he  was  wrong.  The  mere  possession  of  a  registry 
ticket  would  not  necessarily  make  the  holder  of  it  a  duly  registered  prostitute 
under  the  Ant,  for  rfnis^nition  must  !>•  voluntary,  and  this  is  a  condition 
precedent.     jS.  4  of    the  Act  prescribes   p«Mialties  in  case  of  non-registration. 
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1869.        T>ut  ft  woman  may,  if  she  pleases,  elect  to  pay  these  penalties  over  and  over 
"~i  ^gain,  and  refuse  to  register  herself,  and  the  Act  cannot  roake  her  do  so. 

Q^j™  In  this  case  the  defence  of  Lakhimani  Rar  was  that  she  did  not  volun- 

I^KHi-       tarily  register  herself,  but  was  compelled  to  take  the  registry  ticket ;  and  as 
MANi  Bab,    coiTol)orative  of  this  declaration  she  averred  that  she  had  no  reason  to  take 
8  B.  L.  B.     oat  a  registry  ticket,  not  being  and  never  having  been  a  common  prostitute, 
A.  Cr.  70.     ^nd  she  offered  evidence  to  make  out  her  plea. 
[iaW.B.56,j  if  Magistrates  are  not  competent,  by  reason  of  Act  XIV.  of  1868,  to 

tak^  cognizance  of  and  to  determine  pleas  of  this  description,  the  result  will 
be  that  every  woman  of  a  certain  class  will  beat  the  mercy  of  the  police,  and 
will  be  called  a  "  common  prostitute''  or  not  as  it  suits  their  will  and  pleasure. 
There  is  nothing  in  the  Act  that  gives  the  police  this  irresponsible  power,  and 
^il^r  j»08session  of  it  would  be  in  every  respect  most  objectionable. 

I  think  that  the  woman  Lakhimani  was  entitled  to  prove,  if  she  could, 
tliat  she  had  not  voluntarily  registered  herself  as  a  common  prostitute,  and 
tlMit^'the  Doputy  Magistrate  ought  to  have  adjudicated  on  the  plea.  Her 
feirther  plea,  that  she  was  not  a  common  prostitute  at  all,  could  only  have 
l^e»h  taken  in  connection  with  her  special  defence  ;  for  li.  she  were  proved  to 
h»ve  voluntarily  registered  herself  as  a  common  prostitute,  I  do  not  think 
Kkat  she  could  be  allowed  afterwards  to  give  evidence  that  she  did  not,  as  a 
matter  of  fact,  belong  to  that  class,  in  order  to  avoid  the  effects  of  a  previ* 
c^  voluntary  registration. 

Her  remedy  in  that  case  would,  I  suppose,  be  under  s.  21  of  the  Act. 
I  concur  therefore  so  far  with  Mr.  Justice  Norman  in  that  I  would  quash  the 
Deputy  Magistrate's  conviction.  I  do  not,  however,  think  it  necessary  to 
give  any  opinion  on  the  merits  of  the  case,  nor  does  the  Sessions  Judge  ask 
Ur     They  ought  to  be  considered  and  disposed  of  by  the  Oourt  below. 


Before  Mr,  Justice  Norman  and  Mr,  Justice  Kemp. 

1869.         to  THB  0A8B  OP  KASHT  KISHOR  ROY  and  another  (Ist  Party)  v. 
Sept.  22.  TARlNl  KANT  LAHORl  (2nd  Partt).i 


8  B.  L.  B.  Aoi  XXV.  of  1861,  $,  318—JurUdiceion  of  Magutrate—Likelihood  qf  a 

A.  Cr.  76.  Breach  of  the  Peace. 

A  Magistrate  has  no  power  to  decide  a  question  of  possession,  under  s.  818,  Aot 
XXY.  of  1861,  until  he  has  recorded  a  proceeding  stating  the  grounds  of  his  being  satis* 
p^  that  the  dispute  for  possession  is  likely  to  induce  a  breach  of  the  peace. - 

This  case  was  referred  to  the  High  Oourt  for  revision  by  the  Officiating 
Magistrate  of  My  mousing  on  the  following  grounds  : 

IsL — That  no  proceeding  was  recorded.  The  nathi  of  the  case  contains 
BO  proceeding,  and  the  Deputy  Magistrate  who  decided  the  case  gives  as  an 
^planation  on  that  point  that  he  had  ordered  a  formal  proceeding  to  be  writ- 
ten, but  cannot  say  it  was  so  written.  There  is  no  such  order  to  be  found 
faft  the  case.  e 

*  Reference  under  s.  434  of  the  Code  of  Criminal  Procedure. 

'  [This  oase  is  approved  in  Abhoya  Chowdhry  v.  T.  Brae  (6  B.  L.  B.  Ap.  148 ;  15 
W.  n.  42),  and  In  re  Kunund  Narain  Bhoop  (I.  L.  B.,  4  Cal.  650;  8  C.  L.  B.  551)  ; 
distinguished  in  Gunga  Narain  Mitter  v.  Oour  Soonder  Chowdhry  (15  W.  B.  86)  ; 
tottowed  in  Damodar  Biddyadhmr  Mohapatro  v.  Syamanund  Dey  (I.  L.  B.,  7  Cal.  886  ; 
%  C.  L.  B.  614),  Obhoy  Chowdhry  (15  W.  B.  42),  and  Sheikh  Mnnglo  v.  Dwga  Narain 
Ji.fM  (25  W.  B.  74)  ;  and  referred  to  in  In  the  Matter  of  the  PeHtion  of  J,  D,  Sutherland 
(9  B.  L.  B.  229 ;  18  W.  B.  11).— Ed.] 
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All  the  late  decisions  make  the  drawing  up  of  a  proceeding  indispensa-        166i§. 
We,  and  on  this  ground  alone  the  case  appears  to  me  to  be  bad.     Queen  v.  — '        '"** 
Sur^ii  MoUa ;^  Harvey  v.  Brice  ;^  Amrith  Nath  Jha  v.  Ahmed Reza  ;^  Mus-      ckIeov 
iamiU  Anunda  Kooer  v.  Rani  Sonnaet  Kooer.*    There  is  one  case,  In  reMua-       Kashi 
9an%ut  Zahoorun^^  expressing  a  contrary  view   of  the  law  ;  but  it  has,  I  con-  Kishob  Bot 
ceive,  been  overruled  by  the  subsequent  decisions.  ^• 

2nd, — That  the  police-report,  on  which  the  order  was  given,  doea  not     Lahobi, 
■how  that  any  breach  of  the  peace  was  likely.  S  B.  L.  E. 

On  this  point  the  Deputy  Magistrate  states  that  the  police-report  in  ^'  ^^'  ^^' 
question  did  show  that  a  breach  of  the  peace  was  likely.  In  the  end  of  the 
police-report  are  the  words,  **  a  breach  of  the  peace  is  not  improbable  ;"  and 
although  this  ezpressi^m  of  opinion  doea  not  seem  borne  out  by  the  evidenoe 
of  the  wiUiesseS)  as  shown  in  the  report,  still  I  think  it  was  sufficient  to  take 
action  on. 

dftd. — ^That  the  report  of  a  police  officer  is  not  sufficient  to  justify  action 
under  8.  318. 

I  think  that  under  s.  285  police-reports  are  oonsidered  credible  informa- 
tion, and  I  conceive  that  they  must  be  considered  to  satisfy  a  Magistrate 
under  a  318»  The  fourth  objection  about  the  hearing  of  witnesses  does  not 
seem  to  have  much  force. 

Babooa  Srimaih  Dan  and  Ramenh  Chandra  MiUer  for  1st  pur^. 

Baboos  NalU  Chcmdra  Sen  and  Hem  Chandra  Banerjee  for  2nd  party. 

KoBMAK,  J. — ^This  is  a  proceeding  by  the  t)eputy  Magistrate  of  Jumal- 
pore  in  Mymensing,  by  which  one  Tarini  Kant  liihori  has  been  maintained 
by  the  Deputy  Magistrate  in  possession  of  some  disputed  land  under  s.  318 
of  the  Oode  cSf  Criminal  Procedura  This  case  has  been  sent  up  to  this  Court 
under  a.  434,  Code  of  Criminal  Prooedure,  by  the  Magistrate,  Mr.  O'Kinealy. 

Several  objections  are  takmi  to  the  regularity  of  the  Deputy  Magis- 
trate's proceedings.  But  there  is  one,  and  that  the  first,  which  is  fatal,  show- 
ing that  the  Deputy  Magistrate  proceeded  without  jurisdiction,  and  that  his 
oi^er  cannot  be  sustained. 

It  appears  ^m^  in  eonaequenee  of  some  petition,  presented  prior  to 
April  last^  an  order  was  issued  to  the  police  to  proceed  to  the  mofussil,  and 
make  some  inquiries  as  to  the  complaint  of  Eashi  Eishor  Boy,  one  of  the 
parties  to  the  dispute,  that  some  men  had  been  collected  by  Tarini  Kant 
Lahori  with  a  view  to  a  serious  affiray,  and  that  a  serious  affray  was  likely 
to  occur. 

On  the  5th  of  April  the  police-officer  made  his  report.  He  stated  that 
on  the  preceding  day,  that  is,  on  the  4th  of  April,  he  had  been  to  the  spot 
in  question ;  that  he  had  found  no  assemblage  of  persons,  and  that  he  had 
ueen  nothing  to  lead  him  to  think  that  there  was  any  dispute,  or  likelihood 
of  an  affray.      * 

On  the  14th  of  April  there  was  a  further  report  by  the  police,  which| 
after  stating,  as  in  the  former  report,  that  there  was  no  assembly  or  disturb- 
ance, concludes  with  the  'statement,  wholly  unwarranted  by  anything  in  the 
report  itself,  that  if  a  recognizance  were  not  taken,  a  very  serious  riot  might 
take  place  in  future  with  respect  to  a  boundary-dispute,  which  might  lead  to 
violence,  if  not  murder. 

»  2  W.  E.,  Or.  Eul.,  81.  *  9  W.  E.,  Cr.  Eul.,  64. 

»  4  W.  E.,  Cr.  Eul.,  26.  »  6  W.  E.,  Cr.  Eul.,  4. 

» 6  W.  E.,  Cr.  EuL,  61. 
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The  Deputy  Magistrate  makes  an  order  which  is  endorsed  upon  that 

• — ;- paper.     He  does  not  say  that  he  is  satisQed  that  a  dispute  likely  to  lead  to 

Cashi^       a  breach  of  the  peace  existed  concerning  the  land  in  dispute.  He  records  no 
Kashi       proceeding  stating  the  grounds  on  which  he  is  so  satisfied,  but  he  simply 
KisHQs  Boy  orders  that  the  case  be  registered  under  s.  318,  and  that  the  i2th  day  of 
V.  May  be  fixed  for  the  hearing  of  the  several  parties,     And  he  directed  that 

Tasini  Kaitt  notice  to  that  effect  be  serv^  on  the  parties.     Now,  it  has  been  pointed  out 
^^'     in  many  cases  before  this  Oourt,  more  particularly  in  the  case  of  Dewa/n 
A^C^'^'    ii?^i  Newaz  Khan  v.  Siiburunn%88af^  that  it  is  a  condition  precedent  to  the 
'    '*     '     powers  of  a  Magistrate  to  take  up  and  decide  a  case  under  a  318,  that  he 
should  decide  judicially  that  he  is  satisfied  that  a  dispute  likely  to  induce  a 
breach  of  the  peace  exists,  and  that  he  should  record  a  proceeding  stating 
the  grounds  of  his  being  so  satisfied.     Unless,  and  until,  he  shall  have  de- 
cided that  preliminary  matter,  he  has  no  jurisdiction  to  take  up  the  case,  and 
decide  the  question  of  possession  under  s.  318. 

In  the  present  case  there  has  been  no  such  decision,  and  certainly  there 
is  no  record  of  the  grounds  upon  which  such  decision  could  be  based.  There- 
fore it  is  clear  that  the  order  of  the  Deputy  Magistrate  adjudicating  that 
Tarini  Kant  Lahori  is  in  possession,  and  entitled  to  retain  possession  until 
ousted  by  due  course  of  law,  is  an  order  made  without  jurisdiction,  and  is 
therefore  void,  and  must  be  quashed. 

It  would  be  quite  enough  for  us  to  say  that  we  are  bound  by  the  many 
decisions  of  this  Court  on  this  point.  But  we  desire  to  add  that  we  are  of 
opinion  that  there  is  a  clear  reason  for  requiring  a  distinct  adjudication  as  to 
the  existence  of  a  dispute  likely  to  occasion  a  breach  of  the  peace  before  th« 
Magistrate  proceeds  further.  It  is  intended  to  prevent  the  Magistrate  from 
rashly  interfering  with  questions  of  possession  which  should  ordinarily  be 
decided  by  the  Oivil  Oourts,  unless  in  cases  where  a  breach  of  the  peace,  or 
the  commission  of  a  crime,  is  apprehended,  and  where  it  is  necessary  for  the 
preservation  of  the  public  order  that  steps  be  taken  by  the  Oriminal  Oourt 

We  quash  the  order  of  the  Deputy  Magistrate. 

Kemp,  J. — I  am  of  the  same  opinion. 

»  6  W.  E.,  Cr.  Rul.,  14. 
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Btfan  Mr,  Justice  Marhby  and  Mr,  Juitice  Glover. 

THE  QUEEN  V.  NANDKUMAR  BOSE  and  others.^  iges. 

Aei  XXXL  of  1860,  $.  26— Act  XLV,  of  1860,  $,  188^ Act  XXV,  of  1861,  $$,  350,  251      ^^*'  ^^ 
— Carrifing  Fire^rwu  witkout  License — Disobedience  to  an  Order  promulgated  by     8  B,  L.  B. 
a  Public  Servant.  App.  149.* 

A  Magistrate  issued  a  notifloation  tbat  all  persons  desirous  of  carrying  arms  should 
take  out  a  license  enabling  them  to  do  so,  under  s.  26  of  Act  XXXI.  of  1860 ;  and  certain 
persons  were,  in  consequence  of  his  notification,  arrested  and  brought  before  him,  charged 
m  a  police-report  with  carrying  arms  without  licence.  No  summons  or  warrant  had  been 
applied  for,  or  any  complaint  lodged  before  the  Magistrate  previous  to  the  arrest  of  the 
prisoners.  No  charge  in  writing  was  framed  as  required  under  ss.  250,  251  of  the  Criminal 
Procedure  Code.  No  eyidence  was  taken  ;  but  the  prisoners  admitted  carrying  the  fire- 
arms. The  Magistrate  convicted  them,  under  s.  188  of  the  Indian  Penal  Code,  of  difl- 
obedience  to  an  order  duly  promulgated  by  a  public  servant.  There  was  no  evidence  that 
the  disobedience  would  cause  or  tend  to  cause  annoyance,  obstruction,  or  injury  to  human 
life,  health,  or  safety.  Held,  the  convictions  must  be  quashed.  Necessity  of  observing 
the  rules  laid  down  in  the  Criminal  Procedure  Code  remarked  on. 

This  was  a  reference  from  the  Officiating  Sessions  Judge  of  Backergunge, 
dated  29th  July  1869.  The  circumstances  are  set  out  in  the  order  of  refer- 
ence as  follows  : 

2.  '^In^the  cases  noted  in  the  margin,  it  appears  that  the  police,  under 
1,  Queen  v    Nandku-    %^^^^^^   orders  from  the   Magistrate,    arrested  aud 

§nar  Boee  and  others.  Bent  in  certain  persons  as  having  possession  of  guns 

a.  Queen  v.  Moni  Go-    without  licenses.     The  Magistrate  took  their  state- 

me*  and  another,  ments,   and   convicted   them   under  s.   188   of  the 

Ckand  Christ'^    -8««»     Penal  Code.     No  complaint  or  deposition  preceded 

the  conviction. 

3.  In  the  case  noted  in  the  margin,^  the  accused  appears  to  have  at- 
^  Queen    v.    Sohandi    *©nded,  of  his  own  accord,  after  a  warrant  had  ia- 

Napa.  sued  ;  he  was  similarly  convicted ;  and  in  the  next 

%r  ki!l^   ^'     ^^^^^    case,^  the  accused  was  arrested  on  warrant,  and  con- 
ahomed.  victed  in  the  same  manner. 

Queen  v.  Krishna  Mo--  4.  In  the  case  noted  in  the  margin  the  accused 

han  Saha.  ^1^  (jujy  convicted  after  examination  of  witnesses. 

5.  In  all  these  cases  I  think  other  illegalities  of  procedure  or  of  law  have 
occurred,  and  I  beg  to  submit  them  for  the  consideration  of  the  High  Oourt 
Two  similar  cases  came  before  me  in  appeal,  and  I  annulled  the  convictions, 
and  I  submit  a  copy  of  my  decision  in  those  cases. 

6.  In  the  cases  noted  in  paragraph  2,  it  appears  to  me  that  the  police 
have,  under  the  Magistrate's  orders,  acted  illegally  in  arresting  the  persons 
carrying  arms. .  The  proper  course  was  for  them  to  apply  for  a  warrant  or 
summons. 

7.  In  the  cases  noted  in  paras.  2  and  3,  there  appears  to  me  to  have 
been  a  defect  in  the  procedure,  as  some  complaint  or  information  on  oath  was 


*  Reference,  under  s.  434  of  the  Code  of  Criminal  Procedure,  from  the  Officiating 
Sessions  Judge  of  Backergunge,  dated  the  29th  July  1869. 
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1869.        necessary  before  a  case  could  be  brought  on  for  trial.    S.  257  allows  the  Magis- 

— T trate  to  issue  a  summons  or  warrant  on  complaint,  and  it  is  not  till  this  has 

gi^BN       heen  done  that  s.  265  can  be  brought  into  action  ;  and  I  do  not  understand 
Naxdexthab  ^^^^  ^  ^3  absolutely  allows  the  Magistrate  to  convict  the  accused  or  call  on 
BosB,        him  to  plead  to  a  police-report     On  the  above  grounds,  I  consider  the  con- 
8  B.  L.  B.     victions  to  be  illegal. 

App.  149.  g    j^  believe  the  Magistrate  was  not  justified  in  convicting  the  accused 

of  disobedience  to  his  notification  dated  September  1868.  That  ifotificatiou 
(a  copy  of  which  is  appended)  was  issued  in  consequence  of  the  Government 
Resolution,  No.  4500,  of  17th  August  1668,  in  which  it  is  directed  that  Magis- 
trates shall  insist  upon  licenses  being  taken  out  before  arms  are  carried.  This 
is  in  effect  that  Magistrates  are  to  enforce  s.  26,  Act  XXXI.  of  1860.  That 
iBection  prescribes  the  penalty  for  going  armed  or  carrying  arms  without  a 
license,  and  I  do  not  think  any  additional  penalty  is  incurred,  because  the 
Magistrate  issues  an  order  to  all  persons  to  take  out  licenses.  It  seems  to 
me  that  it  would  be  as  just  to  say  that  a  Magistrate  might,  by  notification, 
direct  mukhtars  to  take  out  licenses,  and  then  punish  them  under  &  188  of 
the  Penal  Oode  for  practising  without  license& 

9.  The  subject  is  one  of  considerable  importance  in  this  district,  because 
great  exertions  are  being  made  to  enforce  the  orders  of  Qovernment  ;  but  I 
do  not  think  the  convictions  in  these  cases  are  legal,  and  I  beg  to  refer  the 
cases  for  the  orders  of  the  High  Oourt" 

Markbt,  J. — I  think  that  in  these  cases  all  the  convictions  were  wrong. 
They  were  made  under  s.  188  of  the  Indian  Penal  Code.  In  the  first  plac«s 
there  was  a  defect  in  procedure,  because  the  Magistrate  did  not,  as  required 
hj  a  260,  frame  any  charge  in  writing  against  the  prisoners,  or  follow  or 
comply  with  any  of  the  requirements  of  ss.  251  and  252;  but  not  only  is 
there  a  defect  in  procedure,  but  there  is  no  doubt,  as  the  Magistrate  would 
himself  have  discovered,  if  he  had  followed  the  prescribed  procedure,  and 
framed  a  specific  charge,  that  there  is  no  evidence  to  establish  an  offence 
under  s.  188.  S.  188  only  applies  where  a  person,  knowing  that  an  order  has 
been  promulgated  by  the  proper  authorities,  disobeys  that  order,  and  such  dis- 
o))edience  either  causes  or  tends  to  cause  any  obstruction,  annoyance,  or  in- 
jury to  any  one,  or  the  risk  of  such  obstruction  or  injury.  Now,  as  far  as 
I  can  see,  there  was  no  evidence  that  the  carrying  of  arms  by  these  persons 
was  of  that  nature,  and  if  their  defence  is  true,  it  is  clear  that  it  was  not  of 
such  a  nature  as  would  make  them  punishable  under  s.  188,  because  what 
^16}'  were  carrying  arms  for  was  the  lawful  purpose  of  destroying  game,  aud 
there  is  not  the  slightest  indication  to  show  that  in  so  doing  they  would 
cause,  or  were  in  the  least  likely  to  cause,  injury  or  annoyance  to  any  person. 
The  proclamation  issued  by  the  Magistrate  under  the  orders  of  Government 
may  have  boen  a  very  proper  one,  and  under  certain  circumstanci^'-fi  might 
have  become  a  proper  foundation  to  proceed  under  s.  188  ;  but  for  the  reasons 
I  have  pointed  out,  it  cannot  be  so  in  these  cases.  The  conviction  and 
sentences  must  therefore  be  quashed,  and  the  fines,  if  any  have  been  levied, 
must  be  returned  to  the  parties. 

Gloveb,  J. — I  am  of  the  same  opinion. 
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Brfort  Mr.  Jmsiiee  Qlover  and  Mr,  JuUice  Mitter, 
8HANT0  TEORNI  v.  Mrs.  BELILIAS  avd  others.^  1869. 

Sept,  16. 
C\arg0  of  T%^ — Police  Bnquiry  amd  Order  thereon^  Counter  Charge  qf  hrimgiMg 


a  Falee  Complaint,  8  B.  L.  B. 

App.  161. 

8.  T.  brooght  a  ohmrgo  of  theft  againstB  .  before  a  liaffietrate.  The  case  waa  made  p_^  ltMt^ 
over  to  the  Deputy  Magistrate,  on  whoM  sag^estion  the  Magistrate  ordered  that  there  L1*^*A'v9.J 
should  be  a  xtolioe-inquiry.  The  Police  SuperintendeDt  reported  that,  in  his  opinioo,  the 
charge  was  fil!*e,  and  that  the  plaintiff  should  be  summoned  for  bringing  a  false  charge ; 
and  the  Magistrate,  while  deolanng  that  he  would  not  encourage  charges  of  "false  oompkunt,** 
■aid  that  the  injured  party  might  swear  an  information,  if  she  chose.  8.  T.  then  petitioned 
to  be  allowed  to  call  witnesses  iu  support  of  her  charge  of  theft,  and  objected  to  the  police- 
proceedings.  The  Magistrate  recorded  the  following  order : "  The  case  has  been  dismissed^ 
and  the  accused,  Mrs.  B.,  has  received  permission  to  prosecute  the  woman,  8.  T.,  for  false 
charge ;  the  present  petition  may  be  put  in  in  defence  in  that  case."  Meld,  the  order  of 
the  Magistrate  must  be  quashed— (I)  because  he  had  no  jurisdiction,  the  case  having  been 
made  over  to  the  Deputy  Magistrate ;  (2)  because  the  order  above  was  not  a  judicial  dis- 
missal of  the  case.  The  case  remanded  for  the  trial  of  the  original  charge  as  brought  by 
8.T. 

Baboo  Ambica  Char  cm  Rose  for  priuoners. 

Gloveb,  J. — ^The  Sessions  Jadge  of  Hooghly  objects  to  a  certain  order 
passed  by  the  Magistrate  as  illegal,  and  requests  this  Oourt,  under  s.  434  of 
the  Oode  of  Oriminal  Procedure,  to  reverse  that  order. 

It  appears  that  a  charge  of  theft  was  preferred  to  the  Magistrate,  and 
the  case  made  over  by  hira  to  Mr.  Deputy  Magistrate  Godfrey.  The  Deputy 
Magistrate,  after  taking  the  deposition  of  the  complainant,  considered  that 
there  ought  to  be  a  police-inquiry,  and  requested  the  Magistrate  to  order  that 
inquiry.  The  Magistrate  did  so,  and  the  result  was  an  opinion  on  the  part 
of  the  Police  Superintendent  that  the  charge  of  theft  was  falsa  There  waa 
also  a  recommendation  by  that  officer  that  the  party  complaining  should  be 
summoned  for  preferring  a  false  charge.  The  Magistrate,  in  his  order  upoa 
this  report,  came  to  no  decision  on  the  question  of  the  original  complaint,  but 
merely  declared  that  he  would  not  encourage  the  bringing  of  charges  of  "  false 
complaint, ''  but  that  the  injured  person  might  appear  and  swear  an  informa- 
tion, if  Bhe  chose,  under  s.  212. 

The  complainant,  a  day  or  two  after  this,  again  petitioned,  asking  that 
her  witnesses  might  be  summoned  to  prove  the  charge  of  theft  She  also  ob- 
jected to  the  police-proceedings  as  irregular,  and  asked  that  the  police-report, 
together  with  thn  other  papers  in  the  case,  might  be  sent  back  to  the  Deputy 
Magistrate  by  whom  the  case  was  first  entertained.  On  this,  the  Magistrate 
passed  the  following  order  :  **  This  case  has  been  dismissed  as  false,  and  the 
accused,  Mrs.  Belilias,  has  received  permission  to  prosecute  this  woman, 
Shan  to  Teorni,  for  false  charga  The  present  petition  may  be  put  in  iu  de- 
fence in  that  case." 

In  the  first  place,  it  appears  to  us  that  as  the  case  had  once  been  made 
over  by  the  Magistrate  to  the  Deputy  Magistrate  for  trial,  the  Magistrate's 
jurisdiction  to  do  anything  more  in  the  matter  ceased,  so  long  as  the  trans- 
fer to  the  Deputy  Magistrate  was  in  existence.  If  the  Magistrate  wished  to 
take  any  further  steps  iu  the  matter,  or  to  decide  the  case  himself,  he  ought, 
formally,  to  have  withdrawn  .the  case  from   the  Deputy  Magistrate's  hands, 

'  Reference  under  s.  434,  Code  of  Criminal  Procedure,  from  the  Sessions  Judge  of 
Hooichlj. 

^  Thiit  case  is  followed  iu  Queen  v.  CHrisk  Chandra  Ohose  (7  B.  L.  B.  513 ;  16  W, 
E.  40).- Ed.] 
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1869.       under  s.  30  of  the  Oriminal  Procedure  Oode.     Not  having  done  so,  the  only 
— r  person  who  could  deal  with  the  case  was  the  Deputy  Magistrate  to  whom  the 

rpj^^j      trial  of  that  case  had  been  referred. 

f  •  In  the  next  place,  we  do  not  find  on  the  record  any  judicial  order  on  the 

Mrs.        pi^  qI  |.|jg  Magistrate  dismissing  the  plaintiflTs  charge  of  theft.     It  is  stated 

^       '     certainly,  in  one  part  of  the  record,  that  the  case  "  has  been  dismissed,"  but 

Add  151      ^®  ^'^  ^^^  ^^  order  on  the  record  to  that  effect ;  and  that  being  so,  there 

IL*       *     seems  to  be  no  reason  why  the  complainant  should  not  be  permittecl  to  produce 

[12     •   .     .J  j^Qp  witnesses  before  the  Deputy  Magistrate,  and  to  have  the  case  tried  oa 

the  merits,  unless  the  Deputy  Magistrate  considers  himself  justified,   under 

the  provisions  of  &  180  of  the  Criminal  Procedure  Oode,  in  dismissing  the 

case  at  once  as  false,  after  taking  the  examination  of  the  complainant. 

We  think,  therefore,  that  the  Magistrate's  order  is  wrong  in  law,  and 
should  be  quashed  ;  and  that  the  case  as  brought  by  Shanto  Tcorni  against 
Mrs.  Belilias  should  be  returned  to  the  Court  to  which  it  was  originally  made 
over  for  final  disposal. 


Before  Mr,  Justice  E,  Jacheon  and  Mr,  Justice  Milter, 

1869.  In  thr  Cask  op  KALIKANT  ROY  CHOWDHRY,  Pktitionbe.i 

Sept.  21. 

ForfeUnre  of  Recognizance — Evidence  to  he  taken  in  Pretence  of  the  Acoueed, 

8  H  li  R 

App.  isS.  Before  a  Magistrate  can  declare  that  recognizances  to  keep  the  peaoe  have  been  for- 

w  "D  KA  n  '®^^»  ^®  °*^*'  ''©oord  1®^  evidence  in  the  presence  of  the  accused,  proving  that  he  was 
[12  VV  ,tt.  54.J  about  to  do  something  which  would  cause  a  breach  of  the  peaoe. 

Jackson,  J. — This  is  an  application  to  this  Court  to  revise  the  proceed- 
ings of  the  Magistrate  of  Dacca,  passed  against  the  applicant,  Kalikant  Roy 
Chowdhry.  Both  the  orders  passed  by  the  Magistrate  are  dated  14th  of 
June  1869.  In  one  of  them  the  applicant  was  ordered  to  forfeit ^his  recogni- 
zances for  rupees  1,000,  which  he  was  ordered  to  pay,  or,  on  failure,  to  suffer 
imprisonment  for  a  period  of  six  montha  By  the  other,  he  was  required  to 
furnish  security  to  the  extent  of  rupees  5,000  to  keep  the  peace  for  20  months. 
The  period  of  20  months  appears  from  a  proceeding  of  the  Sessions  Judge  to 
have  been  since  changed  to  one  year.  The  Magistrate  has  recorded  in  his  deci- 
sion the  grounds  upon  which  he  has  passed  those  orders. 

It  is  enough  to  say  that  from  that  decision  it  is  quite  clear  that  no  evi- 
dence was  recorded  in  the  presence  of  the  accused  before  those  orders  were 
passed  upon  him.  The  accused  was  called  upon  to  show  cause  why  his  re- 
cognizances should  not  be  forfeited.  He  appeared,  and  did  show  cause.  If 
the  Magistrate  still  considered  that  the  recognizances  should  have  been  for- 
feited, it  was  his  duty  to  record  the  evidence  upon  which  it  was  proved  that 
the  accused  had  acted  in  such  a  way  that  it  l)ecame  necessary  to  forfeit  those 
recognizances  for  rupees  1,000.  There  must  be  a  regular  judicial  trial  and  legal 
inquiry  before  such  punisiiment  can  be  inflicted.  Similarly,  it  has  been  lately 
held  by  a  Full  Bench  of  this  Court  that,  even  before  recognizaoces  are  required 
from  any  person  from  whom  a  breach  of  the  peace  is  apprehended,  there  must 
be  some  evidence  before  the  Magistrate  that  such  breach  of  the  peace  is  likely 
to  occur. 

*  BevisioD  of  proceediugn  under  s.  404  of  the  Oode  of  CriiuiDal  Procedure. 

*  [This  case  is  followed  iu  Emprese  v.  Nobin  CAunder  JJuU  (4  C.  L.  it.  243 ;  I.  L.  U,,, 
4  Cal.  8(55;.— Li>.J 
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It  may  he  that  a  defendant  may  make  certain  admissions  upon  which        1869. 

the  Magistrate  can  assume  that  a  breach  of  the  peace  is  likely  to  occur,  and       i" ■ 

in  such  case  the  Magistrate  might  act  upon  such  admission.     But  where  the      n^g^^ 
accused  denies  the  charge,  it  is  incumbent  upen  the  Magistrate  to  record  the    Kalikant 
legal  evidelhce,  proving  that  he  was  about  to  do  something  which  would  cause  Boy  Chow- 
a  breach  of  the  peace,  before  recognizances  or  security  can  be  taken  from  him.       dhby. 

In  this  case  the  Magistrate  has  taken  certain  depositions  out  of  another  \Zn  155' 
trial,  and  has  placed  those  depositions  on  the  record  of  this  trial  as  evidence 
against  the  accused.  But  they  are  manifestly  no  legal  evidence  against  him  :  [12  W.E.64.] 
they  were  not  taken  in  his  presence,  or  in  the  presence  of  any  mookhtear  duly 
authorized  by  him  on  this  trial.  The  Magistrate  states  that  they  were  taken 
in  the  presence  of  mookhtears  employed  by  the  defendant  But  they  were 
taken  long  before  the  defendant  was  called  upon  to  answer  the  charge,  and 
not  taken  upon  this  trial.  Such  depositions,  therefore,  cannot  be  any  evi- 
dence whatever  against  the  accused. 

If  the  defendant  has  really  forfeited  his  recognizances,  the  Magistrate 
must  take  evidence  upon  the  point,  and  pass  orders  upon  him.  He  must  pro- 
ceed in  the  same  way  if  it  is  necessary  to  take  further  recognizances  from  the 
defendant 

The  orders  now  passed  by  the  Magistrate,  dated  14th  June  1869,  are  re- 
versed. 

MiTTBR,  J. — I  concur. 
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Wfit  ^igh  €0urt  oi  Jubitatnte, 

AT  FORT  WILLIAM  IN  BENGAL. 


FULL  BENCH  RULINGS. 

Before  Sir  Barnes  Peacock^  Kt,  Chief  JusticBy  Mr.  Justice  Bayley,  Mr,  Justice 
Kempy  Mr.  Justice  Macphersony  and  Mr,  Justice  Glover, 

ANONYMOUS  OASRi  im: 

Sept,  6. 

Code  of  Criminal  Frocedvre,  Chap,  XV, — Offence  punishable  wUh  more  than  Sia        • ■ — 

Months'  Imprisonment,  4  B.  L.  B. 

P.  B.  41. 
Offences  punishable  under  the  Penal  Code  with  more  than  six  months*  imprisonment 
are  not  triable  under  Chap.  XV.  of  the  Code  of  Criminal  Prooedure,  and  oonsequentlj  do 
not  fall  within  the  provisions  of  s.  271  of  that  Code. 

This  was  a  reference  to  the  Full  Bench  from  a  Divisional  Bench,  com- 
posed of  the  Chief  Justice  and  Mr.  Justice  Loch,  upon  the  following  ques- 
tion : — Is  a  case  of  bribery  under  s.  161  of  the  Penal  Oode  triable  under 
Chap.  XV.  of  the  Oode  of  Oriminal  Procedure ;  or  do  those  offences  only  fall 
within  the  scope  of  that  chapter  which  are  punishable  with  imprisonment  for 
a  period  not  exceeding  six  months  9 

The  circumstances  under  which  the  question  arose  are  thus  stated  by 
Mr.  Justice  Loch  in  a  memorandum  dated  26th  June  1869  : — The  charge  ia 
one  of  inflicting  a  severe  wound  on  the  head  of  the  complainant's  mother, 
and  is  brought  under  s.  325  of  the  Indian  Penal  Oode.  It  was,  however, 
entered  in  the  Criminal  Statements  for  the  4th  quarter  of  1868,  under  head- 
ing 35,  *'  ffurty  other  ccues,  88,  323  and  3^4*"  ctnd  was  disposed  of  by  com- 
promise. 

The  Judge  in  the  English  Department,  on  examining  the  quarterly  state- 
ments, required  the  Magistrate  to  explain  how  this  case  had  been  admitted 
to  compromise,  as  the  punishment  assigned  to  offences  under  ss.  323  and  324 
was  imprisonment  for  a  period  exceeding  six  months  ;  and  in  reply  he  was 
referred  to  a  case  disposed  of  by  a  Division  Bench  of  the  Court  of  the  15th 
January  1866  (Jackbon  and  Glovbr,  J  J,),  in  which  it  was  held  that  a  case 
of  bribery  is  triable  under  Chap.  XV.  of  the  Code  of  Oriminal  Procedure, 
and  is  therefore  withdrawable.  Chap.  XV.  of  the  Oriminal  Procedure 
Code  is  headed  :  **  Of  Cases  triable  by  the  Magistrate  in  which  a  Summons 
on  Complaint  shall  ordinarily  issue."  S.  257,  which  is  the  first  section  in  the 
chapter,  sets  forth : — 

"  Whenever  a  complaint  is  made  before  a  Magistrate  having  jurisdictioa 
in  the  case,  that  any  person  has  committed,  or  is  suspected  to  have  committed, 
any  offence  triable  by  such  Magistrate,  and  punishable  under  the  Indian  Penal 
Code  with  imprt^onment  for  a  period  not  exceeding  six  months,  it  shall  be 
lawful  for  such  Magistrate  to  issue  his  summons  directed  to  such  person ; " 
and  s.  271  of  the  same  chapter  provides  that,  *^  If  a  complainant,  at  any 
time  before  a  final  order  is  passed  in  any  case  under  this  chapter,  shall  satisfy 

1  Extract  paras.  1  and  2  of  Letter  No.  ^  F,  dated  the  8rd  April  1869,  from  the  offi- 
datinff  Magistrate  to  the  Sessions  Judge  of  Jessore,  under  cover  of  Memo.  No.  66,  dated 
the  7tb  April,  from  6«»iona  Judge,  Jessore. 
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t8i9«        the  Ma^^tratd  that  there  are  sufficient  grounds  for  permitting  him  to  with- 

— j[ draw  his  complaint,  the  Magistrate  may  permit  such  complainant  to  with- 

-^^^*      draw  such  complaint" 

Ca8B»  It  is  clear,  therefore,  by  what  is  recited  in  s.  257,  that  only  those  offences 

4  B.  L.  B.  which  are  punishable  with  imprisonment  for  a  period  not  exceeding  six 
F.  B.  41.  months  fall  within  the  scope  of  this  chapter ;  and  that  though,  according  to 
the  schedule  annexed  to  the  Code  of  Criminal  Procedure,  a  summons  is  the 
first  process  issued  in  regard  to  other  offences  punishable  with  imprisonment 
for  a  longer  period  than  six  months,  they  do  not  fall  within  Chap.  XV., 
but  such  process  is  issued  under  the  provisions  of  Chap.  lY.,  and  is  per- 
mitted in  the  majority  of  bailable  offences,  though  they  do  not  come  under 
complaints  brought  under  Chap.  XY.  It  appears  to  me,  therefore,  that 
ih6  ruling  of  the  learned  Judges  who  passed  the  decision  of  15th  January 
1866,  in  the  case  of  Gwemment  v.  Chunder  Cumar  Seiv,^  is  not  correct ; 
lor,  if  it  be,  then  all  cases  in  which  summons  is  issued  as  the  first  process, 
whether  the  punishment  for  the  offence  charged  be  punishable  with  imprison- 
ment for  a  period  above  or  below  six  months,  would  be  open  to  withdrawal 
finder  the  provisions  of  s.  271,  which  is  the  only  section  in  the  law  which 
treats  of  withdrawals,  but  limits  the  privilege  to  cases  coming  under  Chap. 
XY.  of  the  Criminal  Procedure  Code. 

The  judgment  of  the  Full  Bench  was  delivered  by 

PbAOook,  C.J.  (the  other  Jud^  concurring). — We  are  of  opinion  that 
offences  punishable  under  the  Indian  Penal  Code  with  imprisonment  exceed- 
in^six  months  are  not  triable  under  Chap.  XY.  of  the  Code  of  Criminal  Pro- 
cedure ;  and  consequently  that  such  cases  do  not  fall  within  the  provisions  of 
a.  371  of  that  Code.  We  do  not  think  that  we  can  add  anything  to  what  has 
been  stated  by  Mr.  Justice  Loch  in  his  memorandum  dated  26th  of  June 
1869. 

» 5  W.  B.,  Cr.  Bui.,  4. 
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l^on  Sir  Bame$  Peacock,  Kt,  Chief  Justice,  Mr.  Justice  B<xuley,  dfr.  JutUat 
Kemp^  Mr*  Justice  ifacphereon,  and  Mr,  Justice  Olover. 

BEHARI  PATAK  v.  MAHOMED  HYAT  KHAN.» 

A.  D.  DUNNE  V.  HEM  CHANDRA  OHOWDHRY  and  anothbb.* 


OOVERNMENT  v.  BEHARI  LAL  BRAJABASL*  P.  9. 0. 

Mecognisanee  to  keep  the  Peace — Adjudication  upon  Seasonable  Orounds  ^     #V  r  a.  ow. 

for  Apprehension, 

Seid  (Glotbb,  J.,  dissentiente),  the  report  of  a  potfoe-offioer,  though  it  fustiffes  the 
iMae  of  a  summons,  is  not  sufficient  ground  on  which  to  bind  a  man  over  in  a  reoognisanoe 
to  keep  the  peace. 

The  Magistrate  must  adjudicate  on  the  question  whether  there  is  reasonable  ground 
for  believing  that  the  defendant  is  likely  to  commit  a  breaoli  of  the  peaoe,  after  taking  evl« 
denoe  in  the  presence  of  the  person  charged,  and  giving  him  an  opportunity  to  cross- 
•^Lamine  the  witnesses. 

The  onus  lies  on  the  person  who  has  obtained  the  summons  to  prove  that  the  defend- 
ant is  likely  to  commit  a  breach  of  the  peace. 

Thb  Judges  of  the  Second  Bench  (LooH  and  Glovbr,  JJ.)  having  been 
divided  on  the  following  question,  it  has  been  referred  by  Mr.  Justice  Locb 
lor  the  opinion  of  the  Full  Bench  : 

A  Divisional  Bench  (Phbar  and  Hobhousb,  JJ.)  decided,  in  the  case 
of  Narsyng  Narayan,^  that  on  the  appearance  of  a  party  summoned  under 
n,  282  of  the  Oode  of  Oriminal  Procedure  to  show  cause  why  he  should  not 
enter  into  a  bond  to  keep  the  peace,  the  Magistrate  cannot  make  the  order 
that  defeQdant  shall  enter  into  the  bond  until  he  has  adjudicated  judicially! 
Upon  evidence  properly  given,  that  he  is  satisfied  that  it  is  necessary  for  th^ 
preservation  of  the  peace  to  take  such  bond  from  the  defendant. 

In  the  case  of  Maghan  Misra  v.  Chamman  TeU,^  decided  by  LooH  and 
Glovbr,  JJ.,  referred  to  the  Oourt  under  s.  434,  Oode  of  Oriminal  Procedure, 
Mr.  Justice  Loch  thought  that  the  above  course  should  be  followed.  Mr. 
Justice  Glover  held  that  it  was  not  incumbent  on  a  Magistrate,  on  the 
appearance  of  the  person  summoned,  to  adjudicate  judicially  as  to  the  neces- 
sity for  taking  security  on  evidence  given  before  him. 

The  jadgments  of  the  Full  Bench  were  as  follows : 
Gloybb,  J. — This  reference  involves  the  consideration  of  two  somewhat 
different  questions. 

The  tirst  (referred  by  LoOH,  J.)  is,  "  Whether,  when  a  party  is  sum- 
moned to  show  cause  under  a  282,  Oode  of  Oriminal  Procedure,  why  he  should 
Jiot  be  called  upon  to  enter  into  recognizances  to  keep  the  peace,  the  Magis- 
trate can  make  an  order  directing  him  to  enter  into  the  bond  until  he  has 

^  Referred  by  the  Sessions  Judge  of  Gya  by  his  letter  No.  19^  dated  the  25th  Sep* 
temher  1868. 

'  Referred  by  the  Sessions  Judge  of  Mymensing  by  his  letter  No.  21,0,  dated  tlf;o 
20th  November  1868. 

*  Referred  by  the  Sessions  Judge  of  Nuddea  by  his  letter  No.  11,  dated  the  X9th 
January  1869. 

"  [This  case  is  approved  and  followed  in  Luohm^put  Singh  (14  W.  R.  8) ;  Beg,  v.  Trd^ 
pdbin  Bardppd  (8  Bom.  H.  C.  R.  182)  ;  Coomar  Porish  Narain  Roy,  Pstitioner  (16  W. 
K.  46)  ;  Noor  Mahomed  v.  Nil  Rutten  Bagchee  (18  W.  R.  2)  ;  Queen  v.  Nusseerood-deen 
(2  N.  W.  P.  461)  ;  Queen  v.  Oossain  Munraf  Pooree  (24  W.  R.  2»)',  Inthe  Matter  of 
the  PetUion  of  J.  D,  Sutherland  (9  B.  L.  R.  229 ;  18  W.  R.  11)  ;  NUmadhuh  Qhosai, 
PeHHonersi  Judoonath  Roy  Petitioners  (19  W.  R.  1).— Ed.] 

*  2  B.  L.  R.,  A.  Cr.,  7,  note  (see  p.  68  of  this  book). 
^2  B.  i^  R.,  A.  Or.,  7  (see  p.  67  of  this  book). 
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1869.        adjudicated  judicially  upon  endence  properly  given  that  he  is  satisfied  thai 
— T  it  is  necessary  for  the  preservation  of  the  peace  to  take  such  bond  1 " 

Patak  The  second  (referred  by  Jackson  and  Market,  JJ.)  is,  ••  Whether,  when 

«•  a  Magistrate  has  issued  a  summons  upon  credible  information  under  s.  282, 

M^OMED  (jaiiiQg  upon  a  party  to  show  cause  why  he  should  not  be  required  to  enter 

Shah  ^^  ^  bond  to  keep  the  peace,  he  may,  upon  the  party  appearing' and  failing 

.-  to  satisfy  the  Magistrate  that  there  was  no  occasion  to  bind  him  over,  with* 

PiJNKB  out  taking  further  evidence,  act  upon  his  previous  information,  and  make  an 

^'  order  under  s.  288  V 

C^^BA  ^  *™  ^^  opinion  (an  opinion  come  to  with  much  diffidence,  for  it  is,  I 

Chowdhbt  understand,  opposed  to  that  of  my  honorable  colleagues)  that  the  Magistrate 

.  can  make  such  an  order,  that  is,  that  he  can  call  upon  a  defendant  to  enter  into 

GoTERN-  a  bond  to  keep  the  peace  without  recording  evidence  in  support  of  the  charge 

^'^^^  in  the  defendant's  presenca     I  do  not  contend  that  the  Magistrate  need  not 

Behaby  "  adjudicate  judicially,"  nor  does  my  opinion  in  the  case  of  Tavinikant  Lahori^ 

]jiLL  ftn  opinion  the  propriety  of  which  is  called  in  question  by  this  reference,  go 

Bbajabasi,  to  that  length ;  on  the  contrary,  I  think  that  the  Magistrate's  action  would, 

4  B.  li.  B.  in  all  cases,  amount  substantially  to  a  judicial  adjudication,  even   though  no 

F.  B.  46.  evidence  were  recorded  by  him  at  the  time  of  coming  to  such  acljudication. 

[12'W.B.60.]  He  would  adjudicate,  that  is,  on  the  '^credible  information,''  on  the  strength 

of  which  he  had  already  summoned  the  defendant  to  show  cause. 

I  understand  Ohap.  XVIII.  of  the  Code  of  Criminal  Procedure  to  give 
Magistrates  exceptional  powers  for  exceptional  purposes — purposes  requir- 
ing, from  their  very  nature,  to  be  carried  out  promptly  without  the  delays 
that  accompany  the  ordinary  forms  of  procedure,  and  on  thb  ground  to  sanc- 
tion some  departure  from  the  ordinary  rules  of  evidence  ;  and  \  can  find  no- 
thing in  this  chapter,  either  directly  or  by  implication,  that  makes  it  incum- 
bent on  a  Magistrate  to  record  the  evidence  on  which  be  intends  to  proceed 
in  the  presence  of  the  party  accused,  or  to  do  more  than  state  the  grounds 
on  which  the  accused  has  been  summoned,  and  to  declare  judicially  that  these 
grounds  are  sufficient  to  put  the  accused  on  his  defence.  The  defendant 
already  knows  the  case  he  has  to  answer,  for  the  summons  under  s.  283  would 
have  set  forth  the  substance  of  the  credible  information  on  which  the  Magia^ 
trate  was  prepared  to  act. 

8.  282  says  :  *'  Whenever  a  Magistrate  shall  receive  credible  information 
that  any  person  is  likely  to  commit  a  breach  of  the  peace,  he  may  summon 
that  person  to  show  cause  why  he  should  not  be  required  to  enter  into  a  bnnd 
to  keep  the  peace" ;  that  is,  the  accused  is  not  summoned  until  the  Magii»- 
trate  has  come  to  an  ^^  ex  parte"  decision  on  <*  credible  information  "  that  he  ia 
a  person  who  ought  to  be  put  upon  his  defence,  and  to  show  cause  why  he 
should  not  enter  into  recognizances.  The  "  onus  "  appears  to  be  laid  wholly 
upon  him.  The  Magistrate  is  not  to  show  cause  why  he  has  summoned  him» 
but  the  defendant  is  to  show  cause  why  he  should  not  be  declared  a  person 
likely  to  commit  a  breach  of  the  peace. 

1  cannot  find  any  section  in  Ohap.  XVIIl.  which^  directs  a  Magis- 
trate to  take  evidence  in  the  usual  way  in  support  of  the  information  when 
disposing  of  charges  of  this  description.  S.  287,  no  doubt,  supposes  a  case 
where  the  Magistrate  shall  not  be  satisfied  that  there  is  occasion  to  bind 
over  a  defendant,  but  I  understand  this  to  refer  to  the  whole  proceedings^ 
and  not  only  to  evidence  supposed  to  have  been  taken  on  the  part  of  tlie 
Grown.     I  understand  it  to  apply  to  cases  where  the  credible  information  on 

»  8  W.  li,  79. 
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w^ich  the  Magistrate  acted  has  been  invalidated  by  the  accused  showing  .__  1B69. 

that  it  is  not  so  credible  as  it  at  first  appeared,  or  where  it  had  been  directly   ""Z " 

re  batted  by  evidence  still  more  credible.  pItIk^ 

In  support  of  my  view  I  would  instance  the  case  of  a  party,  the  period  «,, 

of  whose  security-bond  has  been  extended  under  s.  290.     It  seems  to  me    Mauombi> 
clear  that<in  such  a  case  at  least  the  .accused  is  ordered  to  give  security  for        ^^^'^ 
such  further  period  as  the  Court  of  Session  thinks  tit  (not  exceeding  one       ,   ^^^ 
year)  without  being  allowed  to  have  a  voice  in  the  matter  ;  and  yet  it  might       Dunnb 
Very  well  be  that  the  accused  might,  during  the  first  year  for  which  security  t^. 

had  l>een  taken,  have  seen  the  folly  of  his   ways,  and   have  determined  to     ^^^^ 
keep  the  p>eace  for  the  future ;  but  in  such  a  case  the  Magistrate  first,  and    .Chani>ra 
the  Sessions  Judge  afterwards,  act,  not  upon  evidence  (unless  they  choose  to      -  ^^'^^^ 
take  it\  but  simply  upon  their  own  impressions,  not  even  supported  by  "ere-      Govern- 
dible  information"  that  a  further  security-bond  is  necessary,  and  the  accused         mbnt 
Las  to  give  that  bond  or  go  to  jail.    He  is  not  called  upon  to  show  cause,  nor  «• 

is  he  given  any  opportunity  of  showing  that  the   Magistrate's  "impressions"       Behabi 
"Were  erroneous.     Now,  if  a  party  called  upon  to  show  cause  under  s.  282  is    bbajabasi 
entitled  to  have  the  evidence  on  which  the  Magistrate  proposes  to  act  re-     a-r  L  li* 
corded  before  him,  why  should  not  the  party  under  s.  290  have  the  same  pri-      p.  B.  46. 
vilege  1  And  yet  it  is  clear  that  he  has  not  ri2'W  B  60 1 

Again,  if  no  security-bond  can  be  taken  without  evidence  for  the  Grown 
being  recorded  in  the  presence  of  the  party  summoned,  what  would  be  the 
procedure  in  cases  where  the  information  on  which  the  Magistrate  acts  con- 
sists of  the  report  of  a  Sub- Magistrate  or  of  a  police-officer,  both  of  which 
K'ports  have  been  declared  by  this  Court  to  be  "credible  information"  under 
the  section.  Is  the  police-officer  to  be  summoned  to  swear  to  the  truth  of 
his  report,  and  would  the  accused  have  the  right  to  insist  upon  all  the  per- 
sons through  whom  the  police-officer  derived  his  information  being  sent  for  " 
and  their  evidence  recorded  before  him  ?  The  police-officer  might  be,  and  fre- 
quently would  be,  50  miles  away,  and  whilst  he  and  the  witnesses  were  com- 
ing, the  breach  of  the  peace  might  take  place.  Must  the  Sub-Magistrate's 
report  also  be  supported  by  independent  testimony  1  and  must  that  officer 
prove  by  witnesses  the  way  in  which  he  got  his  information  % 

Suppose  again,  a  not  unfrequent  case,  the  case  where  a  Magistrate  de- 
rives his  "credible  information"  from  his  own  sense  of  sight.  He  sees  him- 
self circumstances  which  give  him  an  assured  impression  that  such  and  such 
a  person  is  likely  to  commit  a  breach  of  the  peace  ;  is  he  to  give  evidence  of 
his  belief  ? 

Another  reason,  though  I  admit  a  slight  one,  for  supposing  that  the 
recording  of  evidence  is  not  necessary  under  Chap.  XVIIL,  is  to  be  found 
in  the  wording  of  s.  307,  which  says  that  any  evidence  taken  under  Chap. 
XVIII.  is  to  be  recorded  in  the  usual  way  (s.  267).  The  word  "  any  "  seems 
to  suppose  cases  under  that  chapter,  where  there  would  be  no  evidence  re- 
corded at  all. 

I  admit  that,  if  the  opinion  I  have  expressed  above  be  correct,  a  Ma- 
gistrate under  this  section  would  act  without  the  observance  of  the  ordinary 
procedure,  but  his  powers  under  Chap.  XVIII.  have  always  seemed  to  me 
.to  be  purposely  exceptional,  and  after  all  they  do  not  involve  a  very  great 
relaxation  of  the  rules  of  evidence. 

I  think  that  l>oth  questions  submitted  to  the  Full  Bench  should  be 
answered  in  the  affirmative. 

Peacock,  C.J.  (Bayley,  Kemp,  and  Macpherson,  JJ.,  concurring). — It 
appears  to  me  that  substantially  there  is  only  one  question  before  us,  viai^ 
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1S69.  whether  when  a  Magistrate  has  issued  a  summons  upon  credible  information 
under  s.  282,  calling  upon  a  party  to  shew  cause  why  he  should  not  be 
required  to  enter  into  a  bond  to  keep  the  peace,  he  may,  upon  the  party's 
appearing  and  failing  to  satisfy  him  that  there  was  no  occasion  to  bind  him 
over,  act  upon  his  previous  information,  and  make  an  order  under  s.  288 
without  taking  further  evidence  \  That  is  the  question  which  is  propounded 
by  L.  8.  Jackson  and  Markby,  JJ.  The  question  raised  by  Loch  and  Glover, 
JJ.,  appears  to  roe  to  involve  the  same  point  It  has  been  decided  by  a 
Divisional  Bench,  consisting  of  Phear  and  Hobhouse,  JJ.,  that  a  Magistrate 
cannot  order  a  defendant  to  enter  into  such  a  bond  until  he  has  adjudicated 
judicially  upon  evidence  properly  taken  before  him.  Loch,  J.,  in  the  case 
referred  by  him  and  Glover,  J.,  thought  that  the  decision  of  Phear  and 
Hobhouse,  JJ.,  was  correct.  Glover,  J.,  however,  was  of  a  contrary  opinion. 
No  precise  question  has  been  referred  to  us  by  Loch  and  Glover,  JJ.,  and 
the  only  question  which  appears  to  me  we  have  to  answer  is  that  which  I 
have  stated.  That  question,  I  think,  must  be  answered  in  the  negative. 
S.  282  enacts  that  **  it  shall  be  lawful  for  the  Magistrate  of  the  district  or 
other  officer  exercising  the  powers  of  a  Magistrate,  whenever  he  shall  receive 
F.  B.  14.  credible  information  that  any  person,  whether  a  Europe.an  British  subject  or 
ri2W  E  601  '^^^  ^®  likely  to  commit  a  breach  of  the  peace,  or  to  do  any  act  that  may  pro- 
'  '  '  bably  occasion  a  breach  of  the  peace,  to  summon  such  person  to  attend  at  a 
time  and  place  mentioned  in  the  summons,  to  show  cause  why  he  should  not 
be  required  to  enter  into  a  bond  to  keep  the  peace  with  or  without  sureties 
as  such  Magistrate  shall  think  fit"  1  understand  my  honourable  colleague. 
Glover,  J.,  to  say  that  a  report  of  a  police-officer  would  be  sufficient  credible 
information  to  authorize  a  Magistrate  to  call  on  a  person  to  show  cause  why 
he  should  not  enter  into  a  security-bond.  The  question  is  not  whether  that 
would  be  sufficient  information  to  justify  the  Magistrate  in  calling  upon  the 
person  to  show  cause,  but  whether  it  would  be  sufficient  without  further 
evidence  to  justify  the  Magistrate  in  adjudicating  upon  the  case  and  ordering 
the  party  to  give  security. 

S.  285  poinU  out  what  is  to  be  done  if  the  person  summoned  to  show 
cause  does  not  attend.  It  enables  the  Magistrate  to  issue  a  warrant  for  such 
person's  arrest ;  and  it  further  provides  that,  if  it  appears  to  a  Magistrate 
•*  upon  the  report  of  a  police-officer,  or  upon  other  credible  information  "  (the 
substance  of  which  report  or  information  must  be  recorded),  **  that  there  is 
just  reason  to  fear  the  commission  of  a  breach  of  the  peace,  which  may 
probably  be  prevented  by  the  immediate  arrest  of  any  person,  it  shall  lie 
lawful  for  the  Magistrate  at  any  time  to  issue  a  warrant  for  the  arrest  of 
such  person.'' 

S.  287  provides  that,  "  if,  upon  the  appearance  of  the  person  or  of  hia 
agent,  if  he  is  permitted  to  appear  by  agent,  the  Magistrate  shall  not  be 
satisfied  that  there  is  occasion  to  bind  such  person  to  keep  the  peace,  he 
shall  direct  his  discharge." 

Now,  it  appears  to  me  that  the  meaning  of  this  act  was  that,  when  the 
person  summoned  appears,  the  Magistrate  is  to  proceed  judicially,  and  that 
he  is  not  to  be  satisfied  without  evidence  that  there  is  occasion  to  bind  him 
over.  He  is  not  to  take  the  report  of  a  police-officer  upon  which  he  may 
have  issued  the  summons  as  evidence  when  he  adjudicates  upon  the  case.  If 
no  evidence  is  given  upon  the  subject  when  the  person  summoned  appears, 
the  Magistrate  cannot,  under  s.  287,  be  judicially  satisfied  that  there  is  occa- 
sion to  bind  him  over,  but  is  bound  to  order  his  discharge. 

My  honourable  colleague,  Glover,  J.,  has, put  the  case  of  a  Magistrate 
having  issued  a  summons  on  the  report  of  a  police-officer,  and  he  says  that 
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the  police^fficer  may  be  50  mites  away  when  the  case  comes  on.     But  it  1869. 

would  be  contrary  to  every  principle  of  natural  justice  to  adjudicate  and  order  "z            ' 

a  man  to  enter  into  a  bond  to  keep  the  peace  on  the  mere  report  of  a  police-  p^^^k 

ofiBcer,  who,  when  the  case  comes  on  to  be  adjudicated,  is  50  miles  away,  and  «, 

cannot  be  cross-examiued  by  the  party  called  on  to  give  the  security.  Mjlhoxsd 

Is  itmot  always  sufficient  for  the  person  summoned  to  enter  into  his  own       £han 

recognixance  ;  but  he  is  bound  if  the  Mai^istrate  requires  him  to  find  sureties,       

and  if  he  disobeys  the  order  of  the  Magistrate,  he  may  be  committed  to  jail,       Duknb 
and  may  be  detained  there  in  custody  for  a  year,  unless  in  the  meantime  he        ^* 
complies  with  the  order.     Thus,  according  to  my  honourable  colleague's  view     n^^«* 
of  the  case,  a  European  or  other  person  may  be  called  on  to  give  a  bond  to   ohowdhbt 

keep  the  peace,  and  to  find  sureties  upon  the  mere  report  of  a  police-officer,       

without  any  further  evidence,  although  the  police-officer  on  whose  report  the     Govbeh- 
aummons  to  show  cause  was  issued  may  be  50  miles  away.     If  that  view  ia        mbkt 
correct,  a  Magistrate  may  act  upon  a  report  made  behind  the  back  of  the      %ai.kxi 
accused  by  a  person  who  fails  to  come  forward  and  submit  himself  for  cross-        x^^^, 
examination.     A  person  may  not  always  be  able  to  find  security.     The  sure-   Bsajabui, 
ties,  if  they  become  bound,  or  if  their  bonds  are  forfeited,  are  liable  to  be    4  B.  L.  R. 
aent  to  the  civil  jail  for  6  months,  unless  they  pay  the  amount  F.  B.  46. 

It  appears  to  me  that,  before  a  person  can  be  called  on  to  give  a  bond  [UW.E.fiO.] 
to  keep  the  peace,  the  Magistrate  must  adjudicate  on  the  question  as  to  whe- 
ther there  is  reasonable  grouTid  for  believing  that  he  is  likely  to  commit  a 
breach  of  the  peace  ;  and  that  he  must  adjudicate  on  that  point,  in  the  way 
in  which  he  must  adjudicate  in  all  other  cases,  after  taking  evidence  in  the 
presence  of  the  person  charged,  and  giving  him  an  opportunity  to  cross-exa- 
mine the  witnesses.  It  appears  to  me  that  it  would  be  most  unreasonable  to 
suppose  that  the  Legislature  could  have  intended  to  allow  a  man  to  be  sent 
to  jail  for  a  year  for  not  finding  sureties,  merely  on  the  report  of  a  police- 
officer.  If  sent  to  jail  for  one  year  for  not  finding  sureties,  he  may  be  kept 
in  jail  for  a  further  year  after  the  Magistrate  has  submitted  a  report  to  the 
Sessions  Judge. 

My  honourable  colleague  has  referred  to  &  307,  which  says  that  **  any 
evidenoe  taken  under  Ohap.  XVIII.  or  this  chapter  shall  be  taken  in  the 
manner  prescribed  by  s.  267,  subject  to  the  provision  contained  in  s.  268  of 
this  Act."  My  honourable  colleague  seems  to  think  that  an  argument 
may  be  adduced  from  this  section,  in  which  the  words  "  any  evidence  "  are 
used,  to  show  that  the  Legislature  intended  that  the  Magistrate  might,  if 
he  pleases,  act  without  any  evidence  in  cases  falling  within  Ohap.  XYIlI.or 
XIX. ;  but  when  we  come  to  look  at  those  sections,  I  think  it  is  very  clear 
what  was  intended.  Under  s.  265,  *<  if  the  accused  person  "  (that  is,  on  a 
trial  of  an  offisnce)  "  admit  the  truth  of  the  complaint,  and  show  no  sufficient 
cause  why  he  should  not  be  convicted,  the  Magistrate  may  convict  him  accord- 
ingly." So  in  a  case  under  Ohap.  XYIII.,  if  the  party  accused  comes  in  and 
admits  that  he  is  going  to  commit  a  breach  of  the  peace,  and  so  admits  the 
charge,  therewould  be  no  necessity  for  calling  for  evidence.  It  appears  to 
me  that  the  Legislature  never  could  have  intended  that  a  man  should  be  im- 
prisoned for  a  year,  and  probably  for  two  years,  simply  on  the  report  of  a 
police-officer,  who  may  be  absent  when  the  man  appears  to  answer  the 
summons. 

The  question  as  propounded  by  Jm  S.  Jackson  and  Markby,  JJ.,  may 
possibly  raise  the  question  as  to  whether  the  onus  is  upon  the  person  called 
on  to  show  cause,  or  upon  the  person  who  calls  upon  him  to  show  cause  to 
enter  into  a  bond  to  keep  the  peace.     It  is  quite  clear  that  the  onus  lies  on 
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the  person  who  calls  upon  the  party  to  show  canse  to  prove  the  affirmative. 
S.  287  says  that,  "  if  on  the  appearance  of  the  person,  the  Magistrate  shall  * 
not  be  satisfied  that  there  is  occasion  to  bind  him  to  keep  the  peace,  he  shall 
direct  his  discharge."  "What  is  the  meaning  of  the  words,  "  if  the  Magistrate 
shall  not  be  satisfied  "  t  The  meaning  is,  if  he  shall  not  be  satisfied  by  evidence 
given  in  the  ordinary  way.  He  is  not  to  be  satisfied  by  any  idle  gossip  which 
he  may  have  heard,  nor  by  the  mere  report  of  a  police-officer,  but  by  evidence 
taken  judicially  before  him  in  the  presence  of  the  person  summoned,  who 
must  have  an  opportunity  given  him  of  cross-examining  the  witnesses  adduced 
by  those  on  whose  complaint  the  charge  against  him  is  brought  forward. 


GOVEBK- 

MENT 

V. 

Bbhaei 
Lal 
Bbajabasi,  . 

4  B.  L.  B. 
F.  B.  46. 

[12W.E.60.] 
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CASES  DETERMINED  BY 

Wxt  ^igh  ©oitrt  of  Jubicatitue, 

AT  FORT  WILLIAM  IN  BENGAL, 

IN  ITS  APPELLATE  JURISDICTION. 


APPELLATE  CRIMINAL. 

B^ore  Mr.  Justice  Norman  and  Mr,  Justice  Kemp. 

In  BR  JAGABANDHU  MYTI  v.  GOBARDHAN  BERAi 


Oct.  4. 


Act  XXV,  of  1361,  89.  260,  251,  255,  dSS—Aet  nil.  of  1869,  s.  435^Discharge  of 

Aceuted  hy  the  Magittrate— Power  of  SefHons  Judge.  4  B.  L.  R. 

Where  no  formal  charge  has  been  drawn  up  by  the  Magistrate  under  s.  250,  Act      « w  i>  aKi 
XXV.  of  1861,  and  the  accused  has  not  been  called  upon  under  s.  251  to  plead  thereto.  [12  W.li.66.J 
and  was  not  tried  thereunder,  a  release  by  the  Magistrate  of  the  accused  does  not  amounc 
to  an  aoqaittal  under  s.  255,  bat  simply  to  a  discharge  under  s.  250. 

Under  such  oircumstancee,  s.  435,  Act  YIII.  of  1869,  empowers  a  Sessions  Judge  to 
direct  the  eommittal  of  the  accused  to  take  their  triaL 

The  following  case  was  referred  by  the  Judge  of  Midnapore  for  the  opi- 
nion of  the  High  Oourt : 

"  A  charrandar,  manji,  and  dari,  were  entrusted  with  a  sloop,  with  a 
cargo  of  paddy,  which  they  were  authorized  to  sell  in  Calcutta.  On  the  voy- 
age the  sloop  grounded  on  a  chur,  and  the  paddy  was  damaged  or  floated  out. 
The  defendants  returned,  and  reported  the  total  loss  of  the  vessel  and  cargo 
to  their  principal.  Subsequently  he  ascertained  that  the  entire  cargo  had 
not  been  lost^  and  that  the  defendants  had  sold  the  vessel  where  she  lay  to  & 
third  person. 

"  Upon  this  the  complainant  laid  information  before  the  Deputy  Magis- 
trate, charging  the  defendants  and  the  purchaser  with  dishonest  misappro- 
priation of  property,  criminal  breach  of  trust,  and  cheating. 

"The  two  defendants  present,  the  manji  and  dari,  denied  having  sold 
the  sloop.  The  purchtiser  defendant  admitted  his  purchase  from  them,  and 
produced  the  bill  of  sale  duly  registered.  There  was  also  other  evidence  to 
disprove  the  defendants'  denial. 

"  The  lower  Court  acquitted  the  offenders  without  fully  inquiring  into 
the  case,  because  primd  jfacie  no  criminal  offence  had  been  committed.  I 
think  the  order  of  acquittal,  without  full  inquiry  in  this  case,  amounted  to 
a  denial  of  justice,  and  in  that  view  was  illegal.  Moreover,  the  Deputy 
Magistrate  appears  to  have  proceeded  on  an  erroneous  view  of  what  was  neces- 
sary to  constitute  criminal  misappropriation,  and  he  omitted  to  avail  himself 
of  the  evidence  of  the  purchaser. 

"  I  feel  some  doubt  on  the  reported  cases,  whether  an  order  contrary  to 
the  evidence  in  a  case  within  the  jurisdiction  of  the  Magistrate  is  an  illegali- 
ty within  the  meaning  of  s.  434,  Criminal  Procedure  Code.     In  any  case, 

'  Beferenoe  under  s.  434  of  the  Code  of  Criminal  Procedure. 

1  [See  In  the  Matter  of  the  FetUion  of  Ramjai  Mozumdar  (6  B.  L.  B.  Ap.  67 ;  14 
W.  B.  66).— Ed.] 
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1869.        there  seems  to  have  been  a  miscarriage  of  justice  here,  which,  I  think,  justi- 
fies the  reference.     I  venture  to  refer  the  Court  to  Qv^en  v.  Nahas  MuhUya^ 


JiGA^  Cweew  V.  Fokto  Shah^^  Qv^en  v.  Russick  Mani^^  on  the  first  ground  ;  and  to 

BANDHU  Queen  V.   Bhickharee  MuUick  *  on  the  second.     I  thought  it  unnecessary  to 

Myti  call  for  the  Deputy  Magistrate's  explanation,  as  his  reasons  are  given  in  his 

^'  final  proceeding," 

Phan  The  judgment  of  the  Court  was  delivered  by 

Bbba,  Norman,  J. — This  case  is  referred  to  this  Court  under  s.  434  of  the  Code 

4  B.  L.  R.     of  Criminal  Procedure  by  the  Sessions  Judge  of  Midnapore. 

A.  Gr.  1.  j^  appears  that  Jagabandhu  Myti,  the  servant  of  Abhai  Narayn  Bhuah 

[12W.E.66.]  X)as  Mahapattar,  sent  a  sloop  loaded  with  a  cargo  of  1,000  maunds  of  paddy 

from  Balsar  to  Calcutta.     The  sloop,  with  which  were  two  small  dinghis,  and 

the  cargo  were  in  charge  of  Qobardhan  Bera,  manji,  Fuddo  Lochan  Bera, 

dari,  and  Shobba  Das,  churandar.     The  sloop  was  wrecked  in  a  storm  on 

the  Bangafullah  sands,  and  a  considerable  portion  of  the  paddy  floated  oat 

The  wreck  of  the  sloop  with  the  boats  and  the  paddy  which  remained  were 

sold  by  the  persons  above-named  to  one  Raj  Narayan. 

The  Deputy  Magistrate  of  Cantai,  Munshi  Dabiruddin  Ahmed,  after 
taking  the  evidence  of  the  complainant  and  certain  witnesses  called  by  the 
complainant,  and  examining  the  accused,  for  reasons  which  we  concur  with 
the  Judge  in  thinking  wholly  insufficient,  discharged  the  accused  persons. 

On  looking  through  the  papers  in  the  record,  it  appears  that,  though  the 
nature  of  the  charge  was  explained  to  the  accused,  no  formal  charge  in  writ- 
ing was  drawn  up  against  the  accused  persons,  in  the  manner  required  by  the 
250th  section  of  the  Code  of  Criminal  Procedure.  They  were  not  required  to 
plead  guilty  or  not  guilty,  or  to  make  their  defence  to  any  charge  as  required 
by  the  251st  section.  They  were  not  tried  by  the  Magistrate  on  any  such 
charge,  and  therefore  the  order  for  their  release  by  the  Magistrate  does  not 
amount  to  an  acquittal  under  the  255th  section,  but  simply  to  a  discharge 
under  the  250th  section. 

Under  such  circumstances,  it  appears  to  us  that  the  Sessions  Judge  is 
competent,  under  the  power  vested  in  him  by  s.  485  of  Act  VIII.  of  18G9,  by 
which  0.  435  of  the  Code  of  Criminal  Procedure  is  amended,  to  direct  the  com- 
mittal of  such  of  the  accused  as  he  may  think  ought  to  be  tried,  notwithstand- 
ing that  they  have  been  discharged,  as  to  which  he  must  exercise  his  own 
judgment. 

With  these  observations  we  send  back  the  case  for  disposal  to  the  Judge. 

1  8  W.  B.,  Cr.  Rul.,  66.  '  11  W.  R.,  Or.  Bui.,  54. 

»  2  B.  L.  R.,  S.  N.,  ^i.  *  10  W.  B.,  Cr.  Rul.,  50. 
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BtfoTt  Mr.  Justice  Norman  and  Mr.  Justice  Kemp. 

THE  QUEEN  v.  KOLA.  ^  1869. 

Oct.S. 
Perjvrif — Chiving  False  Evidence — Contradictory  Statements  of  a  WUness. 


4  B.  L.  B. 

The  statement  made  by  a  witness  before  the  Magistrate  was  opiposed  to  the  statement      ^  'q^^  4^ 

made  by  him  before  the  Sessions  Court.  On  a  charge  of  perjury  bemg  made,  Meld,  that  r,ow  -d"  «« i 
a  statement  made  by  the  accused  before  one  Court  was  no  evidenoe  of  the  falsity  of  a  oon-  L^  W.Jv.oo.J 
trary  statement  before  another  Court  to  support  a  conviction  of  giving  fsdse  evidence. 

ffeld,  that  neither  the  Judge  nor  jui^  had  any  right  to  assume  that  an  explanation 
oould  not  have  been  given  consistent  with  both  the  statements. 

The  facts  are  fully  stated  in  the  judgment  of  the  Oourt  delivered  by 

KoBMAN,  J. — This  was  a  case  sent  for  by  this  Oourt  under  s.  403  on  a 
reTision  of  the  abstract  statement  The  prisoner  was  convicted  by  a  jury,  at 
a  trial  held  before  the  Judicial  Oommissioner  of  Assam,  of  the  offence  of  giv« 
ing  false  evidence  either  on  the  12th  of  May  by  stating  before  the  Deputy 
Oommissioner  of  Nowgong  on  solemn  affirmation :  *^  Both  houses  had  evi- 
dently been  set  fire  to  by  means  of  lighted  rags  which  had  been  thrust  into 
the  thatch ;  we  found  these  rags  in  the  thatch  of  both  houses ; "  or  by  stat- 
ing on  the  22nd  of  June  before  the  Oourt  of  Sessions :  "  After  the  fires  were 
put  out,  we  found  on  the  ground,  amongst  the  fallen  straw,  some  burnt  rags  ; 
these  rags  were  found  on  the  ground  at  both  houses ;  it  was  not  daylight  at 
the  time,  and  one  Bhuban  Borah  having  brought  a  light  we  made  search  and 
found  the  rags ; "  for  the  statements  being  opposed  to  each  other,  it  was  con- 
sidered that  he  knew  one  of  them  to  be  false.  The  only  evidence  of  the  false- 
ness of  either  story  is  the  other  deposition.  In  that  before  the  Judicial  Oom- 
missioner the  prisoner  had  said  :  *'  We  threw  water  on  the  roof,  and  pulled 
out  the  straw,  and  so  put  out  both  fires." 

No  witness  would  be  safe  if  convictions  on  supposed  contradictions,  such 
as  those  now  before  us,  could  be  allowed  to  stand.  To  describe  the  finding 
of  the  **  burnt  rags,"  amongst  the  straw  which  had  formed  the  thatch  which 
had  been  just  pulled  off  from  the  roof  of  a  burning  house,  as  **  finding  the 
rags  in  the  thatch,"  is  hardly  even  an  inaccurate  expression. 

It  is  clear  that  neither  the  Judge  nor  the  jury  had  any  right  to  assume 
that  if  the  prisoner  had  been  asked  to  explain  before  the  Assistant  Oommis- 
sioner the  time  and  manner  of  his  finding  the  burnt  rags  in  the  thatch  he 
would  not  have  given  an  explanation  which  would  have  been  entirely  consist- 
ent with  his  statement  before  the  Judge. 

In  our  opinion,  there  is  no  evidence  to  support  the  conviction,  which 
must  be  quashed,  and  the  prisoners  released. 

1  [This  case  is  referred  to  in  Queen  v.  Mahomed  Eo<mayoon  Shah  (13  B.  L.  B.  824: 
SI  W.  E.  71).-Bd.] 
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Before  Mr-  Jv9tiee  Kemp  cmd  Mr,  Jmtk$  Oho^r. 

THE  QUEEN  v.  UDAI  PATNAIK,  KHETTBA  GAITAL,  asd 
Oct.  28.  BIPRO  GAITAL.  i 


4  B.  L.  E.  Ad  VI.  of  1864,  s,  4^Punighment  of  Whipping^ Seeond  Convieiion, 

ri2W  R  fifi  1  "^^  punisbmeot  of  whipping  und«r  i.  4,  Act  VI.  of  1864^  can  only  be  inflioied  on  n 

1,1^  Yv  .JSi.  M.J  gQQ0{j(|  conviction  of  a  parson,  who,  having  served  a  Bentenoe  of  impriaonmeni,  again  oom- 
mitfl  a  crime. 

Glover,  J. — We  have  gone  through  the  papers  in  thia  case,  and  see  n« 
reason  to  differ  from  the  conclusion  arrived  at  by  the  Sessions  Judge  as  to 
the  guilt  of  all  the  prisoners. 

With  reference,  however,  to  the  sentence  of  whipping  inflicted  on  the 
prisoners  XJdai  and  Khettra  in  addition  to  that  of  imprisonment  under  9.  4, 
Act  yi.  of  1864j  we  think  that  the  Sessions  Judge's  order  cannot  be  sustained. 

No  doubt,  V)oth  these  prisoners  had  been  previously  convicted  of  dacoity, 
but  these  convictions  took  plac»  at  the  same  sessions,  and  one  day  only  before 
the  present  sentences  were  passed,  and  we  understand  the  meaning  of  the  law 
to  be  that  a  sentence  of  whipping  can  only  be  inflicted  in  addition  to  othei^ 
punishment  on  second  convictions  of  oflences  specified  in  s.  4  of  the  Act. 
which  have  taken  place  at  some  time  previous  (altho^gh  after  the  passing  of 
the  Indian  Penal  Code). 

The  object  of  the  law  we  take  to  be,  that  where  a  person,  notwithstand- 
ing a  previous  conviction  of  dacoity  and  consequent  punishment,  and  after 
having  a  locus  penitenticR  afforded  him,  again,  after  completing  a  previous 
sentence,  commits  the  same  offence,  he  shall  be  liable  to  whipping  in  addition 
to  any  sentence  of  imprisonment  awarded.  He  has,  that  is  to  say,  been  un-* 
deterred  by  imprisonment,  and  therefore  may  be  punished  on  the  second 
occasion  with  stripes  in  addition. 

In  a  case  like  the  present,  the  prisoners  have  had  no  opportnnity  of  show* 
ing  what  effect  a  sentence  of  imprisonment  would  have  had  upon  them,  inas- 
much as  the  two  convictions  took  place  at  one  and  the  same  time^  and  tha  two 
se^itences  were  to  commence  one  after  the  other. 

With  this  alteration,  we  confirm  the  sentence  passed  by  the  Sessions 
Juclge,  iftnd  reject  the  appeals  of  all  the  prisonera. 

>  [This  oaae  is  referred  to  in  NasHr  v.  Churndt  (B.  L.  E.  Sup.  YoL  951 ;  9  W.  &. 
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Brfore  Mr,  JusUce  Lock  and  Mr.  Jtutice  Olover, 
THE  QUEEN  v.  YASIN  SHEIKH.^  1869- 

,^   ,  ir<w.  28. 

Murder^CulpabU  Ramicide—Orave  and  Sudden  Provooatian, 

A  Tl   T    "R 

^     Culpable  homicide  not  amounting  to  murder  is  when  a  man  kiHs  another,  being  de-      A.Cr  6.* 
pnyed  of  sel^oontrol  by  reason  of  grave  and  sudden  proyooation.    But  when  the  act  is  riow  -o  aai 
done  aftOT  the  first  excitement  had  passed  away,  and  there  was  time  to  cool,  it  is  mard«r.    LI*  ▼▼ . ».  W.J 

Gloybb,  J. — We  have  read  the  evidence  in  this  case,  and  see  no  reason 
whatever  to  doubt  the  fact  that  the  deceased  met  his  death  at  the  hands 
of  Yasin. 

As  the  Sessions  Judge  and  assessors  have  acquitted  the  prisoner  of  mur- 
der, this  Court  cannot  interfere  ;  but  we  think  it  necessary  to  point  out  to 
the  Sessions  Judge  that  to  take  the  offence  of  homicide  out  of  the  category  of 
murder  by  reason  of  grave  and  sudden  provocation,  the  act  must  be  done 
whilst  the  person  doing  it  is  deprived  of  self-control  by  grave  and  sudden 
provocation  ;  and  if  Yasin  had  killed  the  deceased  when  he  found  him  with 
his  (prisoner's)  wife,  the  offence  would  only  have  been  culpable  homicide  not 
amounting  to  murder  ;  but,  after  beating  the  deceased,  it  is  proved  that  th9 
prisoner  carried  him  off  still  alive  and  groaning,  and  on  arriving  at  the  banks 
of  the  river  cut  off  his  head,  throwing  afterwards  head  and  trunk  into  th« 
river.  This  was  done  after  the  6rst  excitement  had  passed  away,  after  th9 
prisoner  had  time  to  cool,  and  to  know  the  precise  consequences  of  his  acts. 
In  a  word,  the  act  was  not  done  under  the  immediate  influence  of  the  ex- 
citement ;  there  was  time  for  the  prisoner's  passion  to  subside,  and  the  offeno* 
committed  was  therefore  murder. 


Before  Mr,  JuBtice  Loch  and  Mr,  Justice  Olover. 

THE  QUEEN  v.  KHADIM  SHEIKH  (Appellant).  i869. 

Nov,  2S, 

Act  XLV,  of  1860,  99. 107,  909,  and  S89^Ah€iment—0m%99%on  to  inform  Folieo 

when  €M  Offence  had  been  eommitted.  4  B.  L.  B. 

A  Cr  7 

An  omission  to  give  information  that  a  crime  has  been  committed  does  not,  under 
8. 107  of  the  Penal  Code,  amount  to  abetment,  unless  such  omission  involves  a  breaoh  of 
a  legal  obligation. 

A  private  individual  is  not  bound  by  any  law  to  give  information  of  any  offence 
which  he  has  seen  oommitted. 

Gloybb,  J. — The  prisoner  in  this  case  has  been  convicted  of  abetment 
of  an  offence  under  s.  382  of  the  Penal  Code,  that  is,  of  theft  after  prepara- 
tion made  for  causing  death.  The  abetment  held  to  be  proved  was  the  pri* 
Boner's  omission  to  give  information  of  the  offence— information  which  the 
jury  were  told  he  was  legally  bound  to  have  given. 

We  think  that  the  jury  were  misdirected  in  this  point,  and  that  the  con- 
viction is  therefore  bad.  The  prisoner  was  arraigned  on  several  charges,  on 
all  of  which,  except  the  one  of  abetment,  he  was  acquitted,  and  the  only  evi- 
dence of  the  abetment  was  the  man's  confession  to  the  Magistrate,  in  which 
he  stated  that  he  saw  two  persons,  whom  he  named,  hold  the  boy  Umes  under 
water,  and  drown  him. 

This  admission  might,  under  certain  circumstances,  have  made  the 
aceused  guilty  of  abetting  a  murder,  but  there  is  nothing  in  the  law  which 

1  Criminal  Appeal  from  the  order  of  the  Sessions  Judge  of  Mymensing. 
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1869.        makes  it  criminal  in  a  person  in  the  prisoner's  position  to  omit  to  give  fii' 

— ■    '      —  formation  that  a  theft  with  violence  has  been  committed  ;  a  mere  omission 

^^'"^       to  give  information  can  only  amount  to  abetment  under  s.  107  of  the  Penal 

£^^x]£     Oode  when  the  person  who  neglects  to  give  the  information  is  one  bound  by 

Bhxikh>      law  to  give  it.     For  instance,  a  policeman  or  a  ohowkidar  would  come  under 

4  B.  L.  B.    this  section,  if  they  saw  an  offence  committed,  and  gave  no  information ;  sa 

A.  Cr.  7.     would  a  zemindar  in  certain  particular  cases ;  but  a  private  individual  is  only 

morally  bound,  and  if  he  omits  to  do  what  he  ought  to  do^  he  may  suffer  in 

conscience  or  character,  but  the  law  will  not  touch  him. 

The  prisoner  in  this  case  was  not  one  of  those  persona  whom  the  law 
compels  to  give  information ;  and  we  think,  tht^refore,  that  the  jury  were 
wrongly  directed  to  find  him  guilty  of  abetment  by  illegal  onaisaiim  on  the 
strength  of  the  confession  made  by  him  to  the  Magistrate. 

As  he  has  been  acquitted  by  the  jury  on  all  the  other  counts  of  the  in- 
dictment, we  think  that  he  must  be  immediately  discharged. 

LooH,  J. — In  this  case,  the  Sessions  Judge,  looking  at  a  note  appended 
to  explanation  2  of  s.  107  in  Morgan's  Edition  of  the  Penal  Oode,  held  that 
the  prisoner  was  guilty  of  abetment,  as  he  had  failed  to  give  information  of 
the  theft  which  he  had  seen  committed  ;  and  he  charged  the  jury  to  find  a 
verdict  of  guilty,  if  they  believed  the  prisoner's  statement&  The  jury  did 
accordingly  find  the  prisoner  guilty  of  abetment  on  the  4th  head  of  the  charge; 
but  after  the  verdict  was  given,  the  Sessions  Judge  considered  this  part  of  his 
direction  to  the  jury  to  be  incorrect,  as  the  concealment,  being  subsequent  to 
the  commission  of  the  offence,  could  not  be  regarded  as  an  abetment  of  the 
offence.  But,  considering  that  the  prisoner  had  committed  an  offence 
punishable  under  s.  202  of  the  Indian  Penal  Oode,  he  sentenced  him  to  six 
months'  imprisonment.  It  appears  to  me  that  the  prisoner  has  been  preju- 
diced by  what  was  a  misdirection  on  the  part  of  the  Judge  to  the  jury.  He 
stated  the  law  to  the  jury ;  and  on  his  statement  they  found  the  prisoner 
guilty  of  abetment.  He  subsequently  found  his  statement  of  the  law  to  be 
incorrect,  and  the  prisoner  has  been  sentenced  to  punishment  for  an  offence 
with  which  he  was  not  charged.  A  further  question  arises^  whether  the 
prisoner  is  liable  to  punishment  under  the  provisions  of  a  202  of  the  Penal 
Oodel  Was  the  prisoner  legally  bound  to  give  information  of  the  theft  which 
he  had  seen  committed,  attended  as  it  was  by  circumstancea  of  violence 
such  as  brought  the  offence  within  the  provisions  of  s.  382  f  Is  a  private 
individual  bound  by  any  law  to  give  information  of  a  robbery  or  other  offence 
which  he  has  by  accident  seen  committed  1  If  not,  then  the  prisoner  has 
committed  no  offence.     I  think  he  must  be  released. 
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Before  Mr,  Justice  Norman  and  Mr.  Justice  Kemp. 

THE  QUEEN  r.  NOM AL.i  ^^ 

Aei  XZV,  of  1861— CWwiiia/  Procedure  Code,  9.  172"  Variance  ^^'  26. 

til  Evidence— Fal^e  Evidence, 


4  B.  L.  B. 

Where  » witness  makes  a  statement  before  the  Court  of  Session,  which  contradicts      A.  Cr.  9. 
that  made  by  him  before  the  Committing  Officer,  and  no  evidence  is  given  to  show  which  ri  2  W  B  69 1 
statement  is  true,  it  cannot,  under  s.  172,  Act  XXV.  of  1861,  be  said  that  an  offence  has  *    * 

been  committed  under  the  cognizance  of  the  Court  of  Session. 

A  Judge's  duty  in  dealmg  with  the  contradictory  statements  of  a  witness  discussed. 

Thb  facts  are  fully  stated  iu  the  judgment  delivered  by 
NoRMAK,  J. — This  is  one  of  four  cases  sent  for  by  myself  and  Mr.  Jastice 
E.  Jackson  under  s.  403  on  a  review  of  the  abstract  statement  of  cases  tried 
before  the  Court  of  Session  by  the  Officiating  Judicial  Oommissioner.  They 
are  all  convictions  for  giving  false  evidence  on  alternative  charges  based  on 
supposed  contradictions. 

In  two  cases  the  prisoners  have  been  already  released,  there  being,  in  our 
opinion,  no  ground  for  saying  that  there  was  any  real  contradiction  between 
the  two  depositions. 

In  the  present  case  the  prisoner  has  been  tried  and  convicted  by  the 
Terdict  of  a  jury  of  giving  false  evidence,  either  before  the  Assistant  Com- 
missioner of  Nowgong  in  a  preliminary  inquiry,  or  in  the  Court  of  Session 
before  the  Officiating  Judicial  Commissioner,  stating  on  solemn  affirmation 
that  "just  before  we  saw  a  light  outside,  and  went  out  to  see  what  it  was, 
we  then  saw  the  complainant's  brother's  house  was  on  fire,  and  by  the  light 
of  that  fire  we  saw  a  man  named  Tahiram  putting  his  hand  into  the  roof  of 
Shiva's  house,  which  is  close  to  complainant's  ;  when  I  saw  accused  putting  his 
hand  into  the  roof  of  Shiva's  house,  I  saw  there  was  something  in  his  hand 
which  was  smoking ;  the  fire  broke  out  in  Shiva's  house  almost  immediately 
afterwards,"  or,  as  specified  in  the  second  head  of  charge,  namely,  that  he,  on 
or  about  the  22nd  June  1869,  intentionally  gave  false  evidence  at  Nowgong, 
before  the  Court  of  Session,  in  a  stage  of  a  judicial  proceeding  at  the  trial 
of  a  case,  by  stating  on  solemn  affirmation  that,  "  when  I  first  came  out  and 
saw  the  fire,  through  the  light  of  the  flame  I  saw  the  accused  at  the  dung- 
shed,"  and  that  the  said  statements  being  opposed  to  each  other  he  knew 
one  of  them  to  be  false.  The  prisoner  was  sentenced  to  two  years'  rigorous 
imprisonment. 

The  evidence  against  the  prisoner  consisted  solely  of  the  two  depositions 
which  are  supposed  to  be  contradictory. 

In  both  these  depositions  he  charges  or  means  to  charge  Tahiram  with 
having  set  fire  to  the  houses  of  Elaminohola  and  Shiva,  and  of  course  the 
really  important  question  was  whether  the  charge  made  by  him  in  those  two 
depositions  against  Tahiram  was  false.  If,  in  making  a  charge  which  is  in 
substance  true,  a  witness,  in  giving  accounts  at  difierent  times  of  what  he  saw, 
makes  contradictory  statements,  such  contradiction  is  not  per  ae  proof  that 
the  witness  is  intentionally  giving  false  evidence. 

The  Judicial  Oommissioner,  assuming  to  act  under  the  powers  conferred 
on  Courts  of  Session  by  the  172nd  section  of  the  Code  of  Criminal  Procedure, 

>  [Contra  (ineen  v.  Muasamut  Zntneerun  (6  W.  B.  65 ;  B.  L.  B.  Sup.  Vol.  521)  ;  Qneen 
T.  Mahomed  Hoomaywm  Shah  (21  W.  B.  72 ;  13  B.  L.  B.  F.  B.  324)  ;  Palany  Chetty, 
Appellant  (4  Mad.  £[.  0.  B.  51)  :  and  referred  to  in  Empress  v.  Zachman  Sin^fh  (I.  L.  £* 
2A11.  898).— Ed.] 
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1869.        on  the  same  day  in  which  the  prisoner  had  given  evidence  against  Tahiram, 

i\rra^ charged,  and  then  and  there  forthwith  tried  the  prisoner  on  two  charges,  one 

^*^^*'^      of  having  given  false  evidence  before  the  Deputy  Oommissioner,  and  the  other 
I^oHAiu      ^^  having  given  false  evidence  before  himself. 

4  B  ti  B  By  8.  359,  it  is  provided  that,  except  in  the  cases  referred  to  in  s.  172,  a 

A.  Gr.  9.  Clourt  of  Session  as  a  Oonrt  of  Original  Oriminal  Jurisdiction  shaU  not  take 
ri2  W  B  69 1  ^^S^^°<^  o^  ^^7  offence  but  upon  a  charge  preferred  by  a  Magistrate  or  other 
*-        '    *    '-'  officer  empowered  to  make  commitments  to  such  Court 

The  172nd  section  empowers  a  Oonrt  of  Session  to  charge  a  person  for 
an  offence  committed  before  it  or  under  its  own  cognizance.  As  I  understand 
the  expression  "  under  its  own  cognizance,''  it  is  meant  to  provide  for  a  case 
where  it  is  brought  under  the  notice  of  the  Oourt  of  Session  in  the  course  of 
a  judicial  proceeding  that  the  crime  with  which  the  party  is  to  be  charged  has 
been  committed  by  him.  If,  on  the  trial  of  a  prisoner  before  a  Oourt  of  Ses- 
sion, a  witness  gives  evidence  which  contradicts  that  given  by  the  same  wit- 
ness before  the  committing  officer,  and  there  is  no  evidence  whatever  to  shew 
which  statement  is  true,  it  appears  to  me  that  it  cannot  be  said  to  be  within 
or  under  the  cognizance  of  the  Sessions  Judge  that  the  witness  has  given  false 
evidence  before  the  committing  officer.  What  is  brought  under  the  cogni- 
sance of  the  Judge  is  that  the  witness  may  have  given  false  evidence  before 
the  committing  officer.  It  appears  to  me  that  without  further  inquiry  the 
case  is  not  ripe  for  commitment 

To  apply  a  simple  test,  if  the  Judge,  in  making  out  a  commitment  of  the 
prisoner  for  trial  before  himself  on  a  charge  of  giving  false  evidence  before 
the  Assistant  Commissioner,  had  attempted  to  recite  the  facts  which  are  ne- 
cessary to  give  him  jurisdiction,  he  could  not  have  written  that  it  had  come 
under  his  cognizance  that  the  prisoner  has  committed  an  offence  punishable 
under  &  193  of  the  Indian  Penal  Code  by  giving  false  evidence  in  the  Court 
of  the  Assistant  Commissioner,  and  therefore  he  would  at  once  have  been 
■topped  if  he  had  attempted  to  draw  out  a  commitment  on  such  a  charge.  1  did 
not  fully  explain  my  views  on  this  subject  in  the  case  of  Queen  v.  Matikhotoa^ 
The  Judicisd  Commissioner  put  the  prisoner  on  his  trial  on  the  same  day  on 
which  he  had  given  evidence  in  the  case  against  Tahiram.  There  seems  to 
have  been  undue  haste.  I  fear  that  the  Judicial  Commissioner  did  not  give 
himself  time  for  reflection,  or  the  prisoner  a  fair  opportunity  to  prepare  his 
defence.  Though  the  substantial  question  was  whether  the  prisoner  saw  Tahi- 
ram set  fire  to  the  houses  or  not,  the  Judicial  Commissioner  did  not  examine 
Tahiram  or  any  other  witness  to  show  that  the  charge  was  falsa  There  ia 
not  on  the  record  any  contradiction  of  the  prisoner's  statement  that  Tahiram 
did  set  fire  to  the  houses. 

If  the  prisoner  saw  Tahiram  set  fire  to  the  houses,  his  story  is  in  the 
main  true,  and  neither  the  Judge  nor  the  jury  in  the  absence  of  evidence  had 
a  right  to  assume  as  against  the  prisoner  that  Tahiram  did  not  set  fire  to  them. 
But  suppose  that  the  variance  between  the  story  told  by  the  witness  before 
the  Assistant  Commissioner  of  Nowgong  and  that  before  the  Judge  shew  that 
both  cannot  be  true,  it  would  follow  that  one  must  be  false, 'or  at  least  inac- 
curate. But  it  is  one  thing  to  show  that  a  particular  statement  made  by  a 
witness  is  inaccurate  or  even  false,  to  say  that  a  Judge  cannot  safely  act,  or 
ought  to  disbelieve  the  evidence  of  that  witness  because  part  of  it  cannot  be 
true ;  and  another  to  say  that  the  witness  has  intentionally  given  false  evi- 
dence. Every  judicial  officer  knows  from  experience  that  if  a  person  speak- 
ing from  memory  of  a  transaction  which  he  has  witnessed  repeats  the  story 

>  3  B.  L.  B.,  A,  Or.,  36  (see  p.  112  of  this  book). 
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after  the  interval  of  a  few  weeks,  he  will  not,  on  the  second  occasion,  relate        18^* 
what  he  has  seen  in  the  same  words,  nor  nnless  he  is  assisted  or  his  memory       Oubek^" 
refreshed  will  be  probably  give  the  same  details  on  each  occasion.     At  one       ^  ^ 
time  one  fact,  on  another  occasion  another  fact,  will  present  its(ilf  more  pro-      NoMiX, 
minently  to  his  memory  or  imagination.     Such  variances  will  occur  between    4  -q  j^  j^^ 
statements  made  at  different  times  Jby  honest  people  intending  to  tell  nothini^      A.  Cr.  9. 
more  than  the  exact  truth,  speaking  entirely  at  their  ease,  and  having  the  full  [ig^.R.  69. 
command  of  their  faculties.     Such  variances  become  more  considerable  if  the 
speaker  is  in  any  way  deprived  of  his  self-possession,  or  hurried  or  confounded 
by  questions  which  he  understands  but  imperfectly.     To  overlook  the  differ- 
ence between  the  making  of  contradictory  statements  by  a  iVitness  under  ex- 
amination, and  the  giving  of  intentional  false  evidence,  is  to  shut  one's  eyes  • 
to  the  infirmities  of  human  memory,  to  fail  to  understand  how  slow  are  the 
intellects,  and   how  imperfect  the  powers  of  expression  of  uneducated  pea- 
sants ;  how  readily  the  fears  of  such  people  are  excited  in  Courts  of  Justice ; 
how  completely  they  lose  nerve  and   presence  of  mind  when  frightened.     I 
firmly  believe  that  if  a  witness  could  be  convicted  upon  alternative  charged 
of  giving  false  evidence  on  contradictions  of  such  a  character  as  those  sup- 
posed to  exist  in  the  present  case,  no  native  witness  of  the  lower  classes,  sub- 
jected   to  cross-examination  by  an  adroit  and  perhaps  not  over-scrupulous, 
advocate,  would  be  safe. 

I  now  come  particularly  to  the  facts  of  the  present  case.  I  may  premise 
that  the  house  of  Dobhagu,  from  which  the  prisoner  says  he  came  out  and  saw 
the  fire,  is  close  to  the  house  of  Kaminohola.  Beyond  Kaminohola's  house 
is  a  dungshed,  and  beyond  that  is  the  house  of  Shiva.  Before  the  Assistant 
Commissioner  the  prisoner  said:  "Just  before  day-break  we  saw  a  light  out- 
side, and  went  out  to  see  what  it  was  :  we  saw  that  complainant's  brother's 
(Kaminphola's)  house  was  on  fire,  and  by  the  light  of  that  fire  we  saw  a  man 
named  Tahiram  putting  his  hand  into  the  roof  of  Shiva's  house  which  is  close 
to  complainant's  house  :  when  I  saw  the  accused  putting  his  hand  into  the 
roof  of  Shiva's  house,  I  saw  there  was  something  in  his  hand  which  was 
smoking  ;  the  fire  broke  out  in  Shiva's  house  almost  immediately  afterwards." 

The  statement  which  has  been  treated  by  the  Judicial  Commissioner  as 
opposed  to  that  given  by  the  witness  before  the  Assistant  Commissioner  ia 
this  :  "  When  I  first  came  out  and  saw  the  fire,  through  the  light  of  the  flame 
I  saw  the  accused  at  the  dungshed." 

Now,  it  must  be  observed  that  before  the  Judicial  Commissioner  the  pri- 
soner states  where  he  first  saw  Tahiram  at  the  time  of  the  fire.  The  prisoner's 
statement  on  that  subject  before  the  Judge  is  not  directly  contradicted  by  any 
statement  made  by  him  before  the  Assistant  Commissioner.  The  prisoner  was 
not  asked  and  did  not  state  before  the  Assistant  Commissioner  where  he  first 
saw  Tahiram.  It  is  not  impossible  that  Tahiram  may  have  been  at  the  dung- 
shed which  was  close  to  the  house  of  Shiva  when  the  prisoner  first  saw  him, 
and  may  have  then  put  his  hand  into  the  thatch  of  Shiva's  house,  because  the 
dungshed  appears  to  be  close  to  Shiva's  housa  Before  the  Assistant  Commis- 
sioner the  witness's  mind  was  directed  specially  to  the  point  as  what  Tahiram 
was  doing.  Suppose  it  had  been  intended  to  contradict  the  witness's  state- 
ment that  he  saw  Tahiram  put  fire  in  the  roof  of  Shiva's  house,  if  the  witness 
were  being  cross-examined  in  a  civil  suit  it  would  have  been  only  common 
fairness  on  the  part  of  the  cross-examining  counsel  to  direct  the  witness's  at- 
tention to  the  point,  and  ask  him  what  Tahiram  was  doing  at  the  dungshed. 

The  last  answer  given  by  the  witness  on  what  is  called  the  cross-examina- 
tion was:  "  I  have  deposed  to  all  I  know."  He  had  said  nothing  about  Tahi- 
ram's  putting  his  hand  into  the  thatch  of  Shiva's  house.     The  omission  was 
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.1669.        most  important.     But,  before  ooming  to  the  conclusion  that  the  witness  was 

'T  swearing  falsely,   the  Judicial   Commissiouer  should,  without  alarming  hira, 

QUBBH       jj^^^  drawn  the  witness's  attention  directly   to  the  subject  on   which  no  ex- 

T^OMAL,       planation  had  been  given,  by  quietly  putting  some  question  direct  or  indirect 

4  B.  L.  B.     ^  ascertain  what  the  witness  could  say  that  Tahiram  was  doing,  such  as.  Did 

A.  Cr.  9.      you  see  Tahiram 's  face  or  his  back  2  Instead  of  putting  any  such  question  of 

i  W.B.6i9.]  ^^^^  ^^^^  ^^®  Judicial  Commissioner  asked  the  witness.  How  came  you  to  state 

before  the  Assistant  Commissioner  (rea^ng  what  the  witness  di'i  say),  <fcc  ? 

The  reply  is :  "  I  cannot  say  what  I   said  before  the  Magistrate  ;  I  may 

have  made  a  mistake.**  The  Judge  does  not  follow  it  up  by  a  question  : — Then 

do  you  mean  now  to  say  that  you  did  not  see  Tahiram  put  his  hand  at  the 

thatch  ? 

No  doubt,  from  the  omission  by  the  prisoner  of  all  mention  before  the 
Judicial  Commissioner  of  so  remarkable  a  fact  as  that  he  himself  saw  Tahirara 
put  6re  into  the  thatch  of  Shiva's  house,  a  strong  suspicion  arises  that  the 
-charge  may  have  been  a  false  one.  But  it  is  one  thing  to  suspect  the  truth  o£ 
^evidence  and  refuse  to  act  upon  it,  and  another  to  come  to  the  conclusion 
that  it  must  be  certainly  false.  The  strongest  suspicion  that  a  witness  has 
spoken  falsely  will  not  justify  his  conviction  for  giving  false  evidence.  Such 
an  offence  must  be  proved  by  the  clearest  and  most  conclusive  testimony. 

Now,  there  is  a  fact  which  appears  on  the  deposition  of  the  prisoner  as 
recorded,  which  goes  in  some  degree  to  confirm  his  statement  as  to  Tahiram's 
presence  at  the  fire.  Tahiram  on  his  trial  seems  to  have  put  a  question  which 
he  would  hardly  have  put,  if  he  had  not  been  fully  aware  that  there  was  a 
fire,  and  that  he  himself  was  not  far  from  the  scene  on  the  night  of  the  fire. 
The  question  is  not  recorded.  But  the  answer  to  the  question  is,  "  I  never 
went  in  company  with  Dobhagu  on  the  night  in  question  to  beat  the  accused 
Tahiram." 

If  the  Judge  thought  the  evidence  against  Tahiram  was  false,  he  should 
have  tried  the  prisoner  on  that  charge ;  and  called  Tahiram  and  confronted 
him  with  the  prisoner  to  prove  that  it  was  so.  Tahirara  mi|?ht  then  have 
been  cross-examined.  As  the  case  stands,  I  am  of  opinion  that  there  is  no 
evidence  to  support  the  finding  of  the  jury.  There  is  no  such  conflict  be- 
tween the  prisoner's  two  statements  as,  taken  by  itself,  shews  that  he  inten- 
tionally gave  false  evidence  on  either  occasion. 

The  conviction  must  be  quashed,  and  the  prisoner  released 

Kemp,  J. — I  concur  generally  in  the  remarks  of  Mr.  Justice  Norman, 
and  think  the  prisoner  ought  to  be  released.  There  is  to  my  mind  no  suffi- 
cient evidence  that  the  prisoner  intentionally  gave  false  evidence. 
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Before  Mr.  Justice  Norman  and  Mr,  Justice  Mitter. 

THE  QUEEN  v.  MUKTA  SING,  Appellant,*  MTDi 

Aj^ril  20- 

JEvidence — Judge — Competent  Witness,  ^ 

4  B.  It.  B. 

A  Jud^«  is  a  competent  witnese,  and  cao  give  evidence  in  s  case  beings  tried  before-  ^^  o .  15. 
himself,  eren  though  he  laid  the  complaint,  actingas  a  })ublio  oflBcer ;  provided  that  he  has  p|„^  ■»  gr 
no  personal  or  pecuniary  interest  in  the  subject  of  the  charge  ;  and  he  is  not  precluded  L*^"'"'^'^ 
thereby  from  dealing  judicially  with  the  evidence,  of  which  his  own  forms  a  part^ 

Norman,  J. — The  prisoner  has  been  tried  by  the  Jadge  of  Sylhet,  and 
■with  the  concurrence  of  tiie  assessors  found  guilty  of  giving  false  evidence 
on  the  trial  of  one  Gaurkishor  for  daeoity.  He  was  sentenced  to  rigorous 
imprisonment  for  four  years.     He  appeals. 

The  evidence  given  by  the  prisoner  on  the  trial  of  Gaurkishor  was  trans- 
lated into  English,  and  taken  down  by  the  Judge  in  English.  The  statement 
alleged  to  be  false  was  that  he  left  the  station  of  Sylhet  on  the  9th  of  Pasb 
(December  23rd),  got  to  a  place  called  Dtjwading  on  the  10th,  left  Dewading 
on  the  11th,  and  returned  to  Sylhet  on  the  12th.  Mr.  Oockburn,  the  Judge, 
having  discoven^d  that  this  evidence  was  false,  made  a  complaint  against  the 
prisoner  before  the  Magistrate,  and  was  examined  by  him  as  a  witness.  The 
Magistrate  committed  the  prisoner  for  trial  before  the  Court  of  Session  on  a 
charge,  under  s.  193  of  the  Indian  Penal  Code,  of  intentionally  giving  false 
evidence  in  a  judicial  proceeding.  The  case  came  on  in  due  course  for  trial 
before  Mr.  Oockburn,  as  Judge  of  Sylhet.  On  the  trial  of  the  prisoner  in  the 
Court  of  Session  for  giving  false  evidence,  Mr.  Cockburn,  the  Judge,  was  him- 
self sworn  and  gave  evidence  as  a  witness,  and  put  in  and  proved  the  deposi- 
tion taken  by  him.  In  that  deposition  the  name  of  the  month  is  not  given. 
The  prisoner,  who  is  a  Manipuri,  in  his  defence,  contended  that  he  spoke  of 
the  9th,  10th,  11th,  and  12th  of  some  Manipuri  month.  The  Judge,  how* 
ever,  proved  that  though  not  mentioned  in  the  deposition  cus  taken  down,  the 
prisoner  spoke  of  the  month  of  Pash. 

The  only  question  is,  and  it  is  an  important  and  a  difficult  one,  whether 
a  Sessions  Judge  sitting  and  trying  cases  without  a  jury,  himself  the  sole 
Judge  of  law  and  fact,  can  give  evidence  in  a  case  which  he  is  trying. 

On  the  trial  of  Colonel  Hacker,^  one  of  the  regicides,  for  high  treason, 
Mr.  Secretary  Morris  and  Lord  Annesley,  who  were  both  in  the  commission 
for  the  trial  of  the  prisoners,  came  off  the  bench,  and  were  sworn  and  gave 
evidence  ;  it  was  agreed  by  the  Court  that  they  were  good  witnesses.  They 
did  not  return  to  the  bench  during  the  trial  of  the  prisoners  against  whom 
they  gave  evidence.  Mr.  Taylor  says  :  "  A  Judge  before  whom  a  cause  ia 
tried  must  conceal  any  fact  within  his  own  knowledge,  unless  he  is  first  sworn  ; 
and,  consequently,  if  he  be  the  sole  Judge,  it  seems  that  he  cannot  depose  as  a 
witness. "3  For  this  position  he  cites  Boss  v.  Buhler^^  a  case  decided  before  the 
Supreme  Court  of  Louisiana.  **  If  a  Judge  be  sitting  with  others,  he  may 
then  be  sworn  aad  give  evidence.     In  the  last  case,  the  proper  course  appears 

'  Appeal  against  the  order  of  the  Sessions  Judge  of  Sylhet. 

*  [This  case  is  approved  in  Government  of  Bengal  v.  Reera  Lall  Das  (17  W.  R.  89; 
8  B.  L.  B.  422)  ;  and  referred  to  in  Queen  v.  Bholanath  Mookerjee  (7  B.  L.  B.  564;  16 
W.  E.  28),  Queen  v.  Donelly  (I.  L.  K.  2  Cal.  405),  and  Wood  V.  Corporation  of  Calcutta 
(9  C.  L.  B.  193;  I.  L.  B.,  7  Cal.  322).— En.] 

2  5  State  Trials,  1181,  note. 

«  Taylor  on  Evidence,  Vol.  II.,  1197. 

«  2  Mart,  N.  8.  812. 
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1870.        to  be  that  the  Judge  who  has  thus  became  a  witness  should  leave  the  bench, 
Oup  ^^^  ^°'^®  "^  further  judicial  part  in  the  trial,  because  he  can  hardly  be  deemed 

^^^^       capable  of  impartially  deciding  on  the  admisBibility  of  his  own  testimony,  or 
MuETA       weighing  it  against  that  of  another." 

Sing,  Mr.  Taylor  seems  to  consider  that  there  may  be  some  distinction  between 

4  B.  L,  B.    ^^®  ^^^  ^^  ^  Judge,  and  that  of  jurors  and  Peers  of  Parliament^  who  must  be 
A.  Gr.  15.     regarded  as  much  in  the  light  of  jurors  as  Judges. 
[13\V.£.60.]  ^^  ^s  undoubtedly  a  well  established  rule  that  a  juryman  may  be  sworn 

and  examined  as  a  witness,  and  is  not  disqualified,  by  reason  of  his  having 
given  evidence,  from  continuing  to  sit  as  a  juryman,  or  taking  part  in  deliver- 
ing the  verdict.  A  case  of  that  sort  is  mentioned  in  Yiner's  Abridgment, 
Title  Evidence  BL  And  on  the  trial  of  Mary'Heath^  Proby,  a  juryman,  was 
sworn  to  give  evidence  to  the  Court  and  his  fellow-jurors,  and  gave  it  accord- 
ingly. On  trials  before  the  High  Court  of  Parliament,  Peers,  who  have  been 
examined  as  witnesses,  have  taken  part  in  the  verdict  subsequently  pro- 
nounced. See,  for  instance.  Lord  Stafford!  s  case.  ^  Sir  J  ohn  Howel  I,  Attorney- 
General  in  the  reign  of  King  William  the  Third,  says  :  **  Every  one  knows 
that  a  Judge  in  a  civil  matter  tried  before  him  has  been  enforced  to  give 
evidence,  for  in  that  particular  a  Judge  ceases  to  be  a  Judge,  and  is  a  witness, 
of  whose  evidence  the  jury  are  to  judge,  though  he  afterwards  reassume  his 
authority,  and  is  a  Judge  of  the  jury's  verdict."^  Sir  John  Howell,  in  his 
remarks  on  the  case  of  Cornish^  already  referred  to,  further  says :  "  Would 
it  not  have  been  easy  for  Cornish  to  have  got  a  witness  to  have  said  that  he 
heard  Rumsey  swear  at  Lord  BusselFs  trials  that  he  was  not  present  at  the 
reading  of  the  declaration.  Were  not  all  the  Judges  who  sat  upon  him,  and 
all  the  King's  Counsels  who  were  against  him,  present  at  the  Lord  Russell's 
trial,  and  might  he  not  have  subpoenaed  them  to  have  testified  that  matter. 
!Nay,  was  it  not  their  duty  to  have  done  it  even  without  a  subpoena."  But 
in  that  case,  even  if  all  the  Judges  had  been  examined  as  witnesses  in  suc- 
cession, there  would  still  have  been  the  jury  who  would  have  decided  oa  their 
evidence  as  judges  of  fact. 

Referring  to  the  case  of  Colonel  Hacker,  Serjeant  Hawkins,  in  Pleas  of  the 
Crown,  Book  I.,  Chap.  46,  s.  17,  says  :  "  It  seems  agreed  that  it  is  no  exception 
against  a  person  giving  evidence  for  or  against  a  prisoner,  that  he  is  one  of  the 
Judges  who  are  to  try  him."  This  passage  is  cited  in  Burn's  Justice,  Title 
Evidence  4  ;  Bacon's  Abridgment,  Evidence  D  2  ;  Russell  on  Crimes,  Vol. 
L,  p.  988,  3rd  Edition ;  Chitty's  Criminal  Law,  Vol  I.,  p.  607. 

Best,  in  referring  to  the  same  case,  says  the  conduct  of  Secretary  Morris 
and  Lord  Annesley  may  have  been  a  matter  of  taste  and  good  feeling  railicr 
than  of  right  But,  even  if  that  is  so,  in  every  one  of  the  cases  mentioned  it 
must  be  admitted  that  the  testimony  of  the  Judge  giving  evidence  would  have 
been  submitted  to  the  judgment  of  some  person  other  than  the  person  giving 
Buch  testimony.  They  go  undoubtedly  to  this  extent,  that  a  person  having 
to  exercise  judicial  functions  may  give  evidence  in  a  case  pending  before  him, 
when  such  evidence  can  and  must  be  submitted  to  the  independent  judgment 
of  other  persons,  exercising  similar  judicial  functions,  sitting  with  him  at  the 
same  time. 

By  s,  14  of  Act  XL  of  1855,  it  is  enacted  that  the  following  persons  only 
shall  be  incompetent  to  testify  : 

"  Children  under  seven  years  of  age,  who  appear  incapable  of  receiving 
just  impressions  of  the  facts  I'especting  which  they  are  examined,  or  of  relating 


»  18  State  Trials,  128.  «  1^  State  Trials,  459. 

^  7  State  Trials,  1384. 
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them  truly  ;  2nol,  persons  of  unsound  mind,  who,  at  the  time  of  their  exaroina-         1870. 

tion,  appear  incapable  of  receiving  just  impressions  of  the  facts  respecting  — 

which  they  are  examined,  or  relating  them  truly."  ViuEEN 

Ko  exception  is  made  as  to  a  Judge  testifying  in  a  case  before  himself.       Mukta 
I  find  that,  after  the  passing  of  this  Act,  in  the  case  of  Tara^ersaud  Bhutta-        Sino, 
charjee^^  where  the  Sessions  Judge  himself  was  cited  as  a  witness  by  a  prisoner,    ^  1^-  1^-  B*- 
and  gave  his  evidence  accordingly,  it  was  held  that  the  Judge's  jurisdiction     ^'  ^^'  ^^' 
was  not  affected.     It  should  be  observed  that  the  trial  in  this  case  took  place  [13  W.E.60.] 
with  the  assistance  of  the  Mahomedan  law  officer,  who  might  have  given  a 
f atwa  acquitting  or  convicting  the  prisoner.     If  the  Judge  disapproved  of  tliat 
fatwa,  and   thought  that  the  prisoner  should  have  been   convicted  wl\en  tiie 
law  officer's  fatwa  was  for  an  acquittal,  he  could  not  himself  have  sentenced 
the  prisoner,  but  must  have  referred  the  case  to  the  Nizamut  Adawlut     iSiBe 
Reg.  XXII.  of  1817,  s.  2. 

The  cases  seem  to  establish  two  points  :  first,  that  the  Judge  is  a  compe- 
tent witness  ;  secondly,  that  the  giving  of  evidence  does  not  preclude  him 
from  dealing  judicially  with  the  evidence  of  which  his  own  forms  a  part. 

I  think  it  pretty  clear  that  a  prisoner  has  a  right  to  ask  to  have  the  evi- 
dence of  a  Sessions  Judge  who  is  trying  him  taken  on  a  point  which  he  thinks 
makes  in  his  favour. 

Prior  to  the  enactment  of  the  Code  of  Criminal  Procedure,  when  a  Ses- 
sions Judge  was  trying  a  case  with  the  assistance  of  a  Mahomedan  law  officer, 
it  would  seem  from  the  case  cited,  and  from  the  analogy  of  the  English  cases 
referred  to,  that  the  Judge  might  have  given  evidence  in  a  case  tried  before 
himself.  By  the  substitution  of  a  system  of  trials  with  assessors,  adiffirent 
species  of  check  was  introduced.  The  assessors  give  their  opinions,  which 
the  Judge  is  bound  to  record.  The  Judge  must  transmit  an  abstract  of  the 
trial  to  the  High  Court,  and  on  perusal  of  such  abstract,  the  Court  may  call 
for  and  examine  the  record.  Or  again  on  appeal,  the  decision  of  the  Judge 
on  the  evidence  may  be  considered  or  reversed  by  the  High  Court. 

It  may  be  said  in  the  present  case  that  the  complaint  in  the  Magistrate's 
Court  was  preferred  by  the  Sessions  Judge.  It  should  be  observed,  however, 
the  complaint  is  one  which  could  hardly  be  made,  except  with  the  sanction 
of  the  Judge  under  s.  169,  Code  of  Criminal  Procedure.  The  offence  charged 
is  triable  only  before  the  Court  of  Session,  and,  therefore,  as  such  could  only 
be  tried  before  the  Judge,  Mr.  Cockburn  ;  the  evidence  being  recorded  in  thej 
Court  of  Session  in  English,  it  is  almost  certain  that  cases  must  occur  in 
which  the  Judge  would  be  a  necessary  witness,  without  whose  evidence  the 
case  could  not  proceed. 

No  doubt,  it  is  extremely  inconvenient  that  a  Judge  sitting  without  a 
jury  should  try  a  case  in  which  he  himself  is  the  complainant  and  principal 
witness.  I  should  have  no  doubt  that  if  he  has  any  personal  or  pecuniary 
interest  in  the  subject  of  the  charge,  he  is  disqualified  from  trying  it.  But 
If  that  is  not  the  case,  if  the  Judge  in  making  the  complaint  has  merely  acted 
in  the  discharge  of  his  duty  as  a  public  officer,  I  think  we  must  say  that  ho 
is  not  incompetent  to  try  the  casa 

The  only  question  remaining  for  us  on  appeal  is,  whether  the  conviction 
b  warranted  by  the  evidence,  and  we  may  say  that  we  have  not  the  least 
.doubt  of  the  correctness  of  the  conviction. 

We  dismiss  the  appeal. 

»  N,  A.  Eep.,  1S57,  Part  U.,  83. 
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Before  Mr,  Justice  Kemp  and  Mr.  Justice  Glover, 

1870.        In  the  Case  of  the  UPPER  ASSAM  TEA  COMPANY  v.  THOPOOR.^ 
O^t,  27. 

^  Act  XIII.  of  1S59— Breach  of  Contract  to  supply  Wood. 

4  B.  li.  Bto 
App.  1.  A  breach  of  contract  to  supply  wood  does  not  fall  within  the  panriew  of  Act  XIII. 

of  1859. 

Kemp,  J. — Thopoor  was  under  contract  to  supply  wood  to  the  aforesaid 
Company  on  a  consideration  of  rupees  100  advanced  to  him  by  the  Company. 
The  contract  states  that  he  would  deliver  the  wood  in  June  1869,  and  in  that 
he  would  not  fail.  This  is  a  contract,  the  breach  of  which  can  only  be  reme- 
died by  suit  in  the  Civil  Court.  The  provisions  of  Act  XlJl.  of  1859  are 
not  applicable.  That  Act  was  passed  to  provide  for  the  punishment  of 
breaches  of  contract  by  artificers,  workmen,  and  labourers.  The  contractor 
in  the  present  case  is  not  an  artificer,  a  workman,  or  a  labourer. 

The  order  of  the  Assistant  Commissioner  is  quashed. 


Before  Mr.  Justice  Norman  and  Mr.  Justice  Kemp. 
In  the  Matter  of  MAHEKH  CHANDRA  BANERJEE.9 
1870.  THE  QUEEN  v.  PURNA  CHANDRA  BANERJEE  and  othem, 

Jan.  7. 

^  ,       '  THE  QUEEN  v.  KALI  SIRKAR  and  others. 

4  B.  L.  E. 

App.  1.        Criminal  Procedure  Code  (Act  XXV.  of  1861J,  tt.  66,  68,  76,  188,  207,  222,  224,  and 
[13  W.  Br.  1.]  867— Act   VIII.  of  1869,  s.  880— Arrest  and  Detention  of  Accused— Arrest  and 

Detention  of  Witnesses, 

A  belief,  founded  on  private  and  aoonymous  information,  is  not "  knowledge  "  within 
the  meaning  of  8.  68  of  the  Criminal  Procedure  Code. 

A  warrant  issued  under  s.  68,  which  is  a  warrant  of  arrest  as  described  under  s.  76 
'  (Form  B),  is  only  for  the  purpose  of  bringing  an  accused  person  before  the  Magistrate. 
It  is  rot  a  warrant  for  commitment,  and  does  not  authorize  the  detention  of  a  person 
longer  than  is  necessary  for  his  production  before  the  Magistrate. 

To  detain  him  further  there  must  be  a  fresh  warrant  under  s.  222,  charging  th^ 
prisoner  with  some  offence,  on  evidence  taken  on  oath  or  affirmation,  and  in  the  presence 
of  the  accused. 

8.  188  only  empowers  a  Magistrate  to  issue  a  warrant  for  the  apprehension  of  a  wit- 
ness, when  he  has  reason  to  believe  that  the  witness  will  not  attend  to  give  evidence  witb- 
out  being  compelled  to  do  so,  and  it  does  not  empower  a  Magistrate  to  commit  a  witness. 

S.  207  gives  no  power  to  the  Magistrate  to  call  up  and  examine  witnesses  for  the  de- 
fence whose  names  have  been  given  in  a  list  under  s.  227,  when  the  prisoners  reserve  their 
defence  for  the  Court  of  Session  :  but  under  s.  228,  he  is  bound  to  sun^mon  them  to  give 
evidence  before  the  Court  of  Session. 

The  necessity  of  a  Magistrate  acting  in  a  dispassionate  and  impartial  manner,  an4 
not  in  the  spirit  of  a  prosecutor,  observed  upon. 

*  Reference  under  s.  484  of  the  Code  of  Criminal  Procedure  from  the  Deputy  Com- 
missioner of  Debrogurb,  Assam. 

'  [This  case  is  followed  in  Ahdool  Kadir  Khan  v.  Magistrate  of  Purneah  (20  W.  B. 
28 ;  11  B.  L.  R.  Ap.  8) ;  and  referred  to  in  /••  the  Matter  of  the  Petition  of  Maihmra" 
math  Chuckerbutty  (9  B.  L.  B.  854;  17  W.  B.  66).— Ed.] 
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Mr,  Bourke  for  the  petitioners.  X^*fO. 


Norman,  J. — Mr.  Bourke,  on  behalf  of  the  parties  in  these  several  cases,       i^  the 
presented  to  this  Court  a  petition  praying  the  Court  to  quash  a  certain  order   Mattbb  of 
of  Mr.  Grant,  the  Magistrate  of  Bancooah,  whereby  he  directed  Purna  Chan-     Mahesh 
dra  Banerjee,  Mahesh  Goswami,  and  Mahabharat  Dobey  to  be  put  on  their  de-    b^J^be 

fence  before  him,  and  a  certain  other  order  whereby  he  directed  Kali  Sirkar,       

Hari  Mookerjee,  Kara  Goswami,  Ram  Chandra  Chuckerbutty,  and  Phal  Mo-       Queen 
han,  to  be  tried  before  the  Court  of  Session  ;  or  that,  if  the  Court  should  be  of           ©. 
opinion  that  there  was  any  evidence  against  any  of  the  petitioners,  the  Court       Puhna 
should  transfer  the  case  for  hearing  to  the  Magistrate  of  Burdwan,  or  some    3^^^^^^ 
other  Magistrate.  

On  reading  the  petition  of  Purna  Chandra  Banerjee,  verified  by  Mahesh      Q^^bn 
Ooswanii,  this  Court,   on  the  26th  of  October,  ordered  that  the  Magistrate        Kaxi 
should  forthwith  send  up  the  papers  with  all  the  evidence  and  all  orders  passed      Bibkae, 
by  the  Magistrate,  and  submit  to  this  Court  any  explanation  he  might  have    a  jj  ^  r 
to  offer  with  reference  to  the  charges  made  against  him  in  the  petitions,  and       App.  1.  ' 
that  a  copy  of  the  petition  and  the  orders  made  thereon  should  be  transmit-  r^^g  W.  E  1 1 
ted  to  the  Magistrate,  to  enable  him  to  submit  the  explanation  required. 

The  following  outline  of  the  cases  in  their  early  stages  is  taken  from  the 
statement  of  the  Magistrate  : — 

On  the  8th  of  August  a  complaint  was  made  to  the  Officer  in  charge  of 
the  Bissenpore  Police  Station  that  one  Nanda  Dome  had  been  beaten  by  the 
servants  of  the  Banerjees  of  Ajudhia,  and  was  lying  in  immediate  danger  of 
death.  The  officer  having  made  an  investigation,  and  having  found  Nanda 
Dome  lying  insensible,  with  some  marks  of  blood  on  a  cloth  covering  him,  but 
with  no  visible  marks  of  violence  on  his  body,  decided  to  have  him  sent  for 
medical  inspection  to  the  head-quarters  of  the  sub-division,  viz.^  Gurbetta,  in 
Midnapore.  The  Dome  was  removed  in  a  dooly  to  Bissenpore,  and  later  on 
the  same  day,  the  9th,  sent  on  in  charge  of  a  constable  who  had  orders  to  pro- 
duce him  as  soon  as  possible  before  the  authorities  (I  suppose  Mr.  Grant 
means  the  Deputy  Magistrate)  at  Gurbetta. 

The  substance  of  the  compldint,  and  the  fact  that  the  Dome  had  been 
sent  to  Gurbetta  for  medical  inspection,  were  duly  entered  in  the  station 
diary  of  Bissenpore. 

On  the  13th  of  August  the  constable  who  had  escorted  the  Dome  to 
Gurbetta  returned  to  Bissenpore,  and  reported  that  the  Deputy  Magistrate 
had  declined  to  take  up  the  case  as  a  police  prosecution,  the  case  being  sim« 
ply  one  of  hurt,  and  had  dismissed  the  Dome,  with  the  information  that  he 
might  complain  in  the  usual  way  if  he  pleased.  On  the  15th  of  August,  as 
no  authentic  report  of  the  result  of  any  medical  examination  had  been  re- 
ceived, the  Officer  wrote  to  the  Court  Sub-Inspector  of  Gurbetta  for  informa- 
tion. The  Sub-Inspector  replied  that  the  Deputy  Magistrate  had  refused  to 
take  up  the  case  as  being  merely  one  of  hurt,  <feo.  It  is  shown  that  a  person, 
representing  himself  as  Nanda  Dome,  appeared  on  the  11th  before  the  Deputy 
Magistrate  of  Glirbetta,  but  did  not  desire  to  prosecute. 

On  the  13th  Mr.  Grant  received  information  from  the  District  Superin- 
tendent of  Police  that  a  certain  Dome  had  been  so  beaten  by  the  servants  of 
the  Banerjees  of  Ajudhia  that  he  had  lain  for  days  in  immediate  danger  of 
death,  and  that  his  friends  begged  the  interference  of  the  authorities  before 
that  event  which  was  momentarily  expected,  lest  by  removing  the  corpse  after 
death  the  Banerjees  should  cause  all  evidence  of  the  crime  to  disappear.  Mr. 
Grant  directed  the  District  Superintendent  to  inquire  into  the  matter,  de- 
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1870.  siring  him  to  employ  particular  officers  to  condact  the  inquiry.   On  the  16th, 

-~ —  the  reports  of  the  two  police-officers  named  by  Mr.  Grant  to  conduct  the  iu- 

Matteb^p  quiry  came  before  him.     These  officers  conducted  their  inquiries  separately, 

Mahbsh  ^^^  made  separate  reports.     The  reports,  with  a  letter  from  the  officer  who 

Chandba  had  been  in  charge  of  the  Bis8enpK>re  Police  Station,  and  with  the  man  Nanda 

Banbbjbb  Dome,  who  was  alleged  to  have  been  beaten,  and  sent  to  Gurbetta,  were 

r  brought  before  Mr.  Grant  on  the  16th  August.     The  repK>rt8  were  both  to  the 

guEBir  aj^iue  effect,  viz.,  that  Nanda  Dome  had  been  beaten ;  had  been  taken  to  Gur- 

PrBNA  betta;  and  had  been  produced  before  the  Deputy  Magistrate,  who  had  not 

CiiANPBA  taken  up  the  case  as  a  pK>lice  case,  but  told  Nanda  Dome  he  could  himself 

Banrbjes  prosecute,  which  he  was  not  inclined  to  do.     The  man  who  appeared  before 

o     K^  ^^  Grant  and  stated  that  he  was  Nanda  Dome  in  Mr.  Grant's  presence 

^  declined  to  prosecute,  whereupon  Mr.  Grant  dismissed  him. 

^^^^  Finding  that  the  police-officer,  who  had  been  sent  with  Nanda  Dome  from 

Sibka'B,       Biesenpore  to  Gurbetta,  had  reported,  on  his  return  to  Bissenpore,  that  ho 
*;?  ^1       ^^  ^^^^  ^r\ed  by  the  Deputy  Magistrate  rupees  10  for  delay  on  the  road,  Mr. 
-^PP-    •       Grant  called  for  the  proceedings  in  which  the  policeman  was  fined.     The  re- 
[18  W.  B.  1.}  ^.^j^  to  Mr.  Grant's  requisition  showed  that  the  Deputy  Magistrate  had  not 
inflicted  any  fine  on  the  constable,  or  even  noticed  the  fact  of  his  having  de- 
layed on  the  road. 

Mr.  Grant  says  that  the  distance  between  Bissenpore  and  Gurbetta  is 
only  16  miles,  the  road  a  public  metalled  road,  with  only  one  unbridged  river, 
which  is  fordable.  On  discovering  that  the  policeman,  who  had  started  from 
Bissenpore  before  noon  on  the  9th,  and  ought  to  have  arrived  and  reported 
himsf^lf  the  same  evening  at  Gurbetta,  did  not  present  himself  before  the  De- 
puty Magistrate  at  that  place  till  10  a.m.  on  the  11th  ;  that  the  man  in  the 
charge  of  that  policeman,  who  was  supposed  to  be  in  an  insensible  state,  un- 
able to  stand  or  move  when  he  left  Bissenpore,  appeared  before  the  Deputy 
Magistrate  and  spoke  for  himself,  Mr.  Grant  felt  convinced  that  some  foul 
practice  had  taken  place.  While  considering  what  steps  he  should  take,  he 
says:  "  I  received  privately  "  (it  elsewhere  appears  that  this  was  by  an  anony- 
mous petition)  information  which  cleared  up  the  case  considerably.  It  was 
to  the  effect  that  the  Banerjees,  whose  servants,  at  their  orders  had  com- 
ihlUed  the  assault  on  thv  Dome  out  of  which  the  whole  case  originated,  had 
taken  the  sick  man  out  of  the  hands  of  the  constable  while  on  his  way  to 
Ourt)etta,  had  privately  removed  him,  and  had  prevailed  on  the  constable  to 
Allbw  a  substitute  to  personate  the  sick  man.  At  the  same  time  I  was  in- 
formed that  the  sick  man  had  died  of  his  injuries.'' 

In  the  2nd,  3rd,  4th,  5th,  6th,  7th,  and  8th  paragraphs  of  the  petition, 
itifi  stated  that,  on  the  16th  of  August,  Nanda  Dome  was  present  and  with- 
drew the  complaint,  and  that  Mr.  Grant  himself  found  that  there  were  no 
grounds  for  proceeding  further  against  the  petitioners ;  that  since  the  16th 
of  August  Mr.  Grant  had  not  acquired  any  knowledge  of  any  offence  having 
been  committed  by  the  petitioners  of  which  ho  could  legally  take  cognizance 
tthder  8.  68  of  the  Code  of  Criminal  Procedure  ;  that  on  the  24th  of  August 
warrants  were  illegally  issued  for  the  arrest  of  witnesses  for  the  prosecution, 
who  were  thereupon  illegally  arrested  and  detained  in  custody ;  that  on  the 
S^me  day  warrants  ^ere  illegally  issued  for  the  arrest  of  the  petitioners, 
wl^reupon  the  petitioner,  Mahesh  Chandra  Banerjee,  was  illegally  arrest- 
ed^ and  confined  in  jail  for  fourteen  days,  Puma  Ohadra  Banerjee  for  nine 
dsly«.  Kali  Sirkar,  Hari  Mookerjee,  Haru  Goswami,  Ramchandra  Ohucker- 
butty,  and  Phal  Mohan  for  eight  days,  between  the  24th  of  August  and  the 
6tb  of  September  1869 ;  that  during  the  fortnight  which  elapsed  between 
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tile  i88tie  of  the  warrantu  and  the  6th  of  September,  Aevofal  applicattons  Were 
made  to  Mr.  Grant  to  inquire  into  the  truth  or  falsehood  of  any  complaints 
that  might  have  been  made,  or  might  be  made  against  the  petitioners  >  that 
&o  notice  was  taken  of  their  applications,  though  the  Magistrate  and  the 
police-officers  who  had  made  the  inquiry  were,  during  the  whole  of  that  time, 
in  the  sudder  station,  where  the  petitioners  together  with  the  witnesses 
were  at  that  time  detained  in  custody  ;  and  that  the  petitioners  believe  that 
they  were  arrested  on  charges  of  murder  and  of  grievous  hurt ;  but  Mr.  Grant 
would  not  allow  them  to  inspect  the  warrants,  all  which  they  believe  were 
informal  and  illegal 

Mr.  Grant's  explanation  is  as  follows  :— » 

"  Acting  under  s.  68  of  the  Code  of  Oriminal  Procedure,  1  issued  war- 
rants for  the  arrest  of  all  whom  the  police  reports  hitherto  made  to  me  had 
shewn  to  be  concerned,  either  in  the  original  assault  or  in  the  transport  of  the 
Bick  man,  under  the  belief  that  the  sick  man  had  died  from  the  effects  of  the 
beating ;  my  warrants  referred  either  to  s.  302  of  the  Penal  Oode  or  to  that 
section  in  connection  with  s.  109.  The  persons  thus  arrested  were  Mohesh 
Banerjee,  Puriia  Banerjee,  Madhab  Dome,  Dhankishna,  the  constable,  and 
the  man  who  had  appeared  before  me  calling  himself  Nanda  Dome  (whom  I 
believed  to  be  a  mere  personator  of  the  real  Nanda,  whom  I  supposed  to  have 
died  of  his  hurts),  Mahesh  Goswami,  and  Mahabharat  NagdL  At  the  same 
time  I  ordered  warrants  of  arrest  to  issue  against  six  persons  who  had  been 
mentioned  in  the  police  reports  to  me  as  having  identified  the  above  person 
as  the  veritable  Nanda  Dome  ;  these  persons,  whose 
names  I  give  in  the  margin,  being  arretted  at  first  as 
witnesses  only  to  speak  to  Nan  da's  identity  before  me, 
and  the  warrants  being  issued  under  s.  188  of  the 
Oode  of  Oriminal  Procedura  Again,  warrants  under 
the  same  section  were  issued  against  the  persons  named 
in  the  margin,  who  were  understood  to  be  able  to  give 
evidence  in  the  matter  of  taking  the  sick  roan  out  of 
the  charge  of  the  constable.  At  the  same  time  I  gave 
orders  to  a  certain  police-officer  to  make  a  fresh  in- 
vestigation and  report  in  the  case. 

**  The  accused  Mahesh  Banerjee  was  arrested  on  the  24th  of  August ; 
Pnm»  Banerjee  surrendered  himself  on  the  28th,  and  Mahesh  Goswami  oa 
the  27th ;  Madhab  Dome,  Dhankrishna,  and  the  questionable  Nanda,  were 
arrested  on  the  28th,  and  Mahabharat  Nagdi  on  the  29tb. 

''  All  those  whose  names  appear  in  the  first  marginal  list  (of  witnesses) 
above  given  were  brought  in  on  the  28th  ;  the  witnesses  of  the  second  mar- 

S*nal  list,  on  the  29th  of  August.  Mahesh  Baneijee,  Puma  Banerjee, 
adhab  Dome,  the  questionable  Nanda  Dome,  and  Dhankrishna,  were  all 
committed  to  jail  under  s.  302,  or  that  and  s.  109  combined.  Mdbesh  Gos- 
wami and  Mahabharat  Nagdi,  who  had  at  first  been  arrested  under  s.  325 
only,  were  commjptted  to  jail  under  the  same  charge  as  the  above,  tn«.,  s.  302, 
as  I  found  from  the  reports  that  they  were  implicated  in  the  same  manner 
as  Mahesh  Banerjee  and  Purna  Banerjee.  Bail  was  not  permitted  to  any  of 
the  above.  The  persons  named  in  the  first  marginal  list  were,  when  brought 
up  in  custody,  after  consideration  of  all  the  circumstances,  which  seemed  to 
show  that  they  had  intentionally  identified  to  the  police,  as  Nanda  Dome,  a 
person  who  was  not  Nanda  Dome,  ordered  to  be  committed  to  jail  on  a  charge 
of  giving  false  information,  unless  they  could  provide  security  to  the  amount 
of  rupees  200  each. 
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Btsnai  Goewami. 
DiDU  Sain. 
Madhab  Dome. 
Kailas  Dome* 
Ttraohand  Borne. 
Madhab  Chuokerbutty. 

*Currak  Boy,  head  con- 
stable. 
Shiba  Pattra. 
Jainaraysn  Mandal. 
BaUai  Sheikh. 
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1870.  "Thus  far  I  had  acted  on  two  specific  sources  of  information,  viz.,  one 

— I — "~ —  the  private  information  received  by  ine  on  the  23rd  of  August,  and  second, 
Mattm^of  *^®  report  of  the  police  in  the  investigation  ordered  by  me  on  the  13th  oi 
Mahbsh     August. 

Chandba  "  On  the  30th  of  August  I  received  still  further  information.     I   was 

Banebjbb    told  by  a  letter  from  the  jailor  that  two  of  the  prisoners,  v%z.<^  IV^adhab  and 
r  Nanda  Dome  above-mentioned,  wished  to  see  me  to  make  a  statement  to  me, 

^  ^  I  sent  for  the  two  men,  and  recorded  the  statement  of  each  ;  and  from  infor- 

PuBNA       mation  therein  received,   I  issued  warrants,  under  as.  194  and  101  of  the 
Chandba     Penal  Code,  against  Kali  Sirkar,  Hari  Mookerjee,  Haru  Goswami,  Ramchand 
Banbbjbe    Ohuckerbutty,  and  Phal  Mohan  Nagdi. 
OuBBK  ""^^  ^^®  same  time  warrants  were  issued  under  s.  188  of  the  Code  of 

9^  Criminal  Procedure  against  Khatu  Dome,  Haru  Dome,  and  Andarmoodee,  a 

Kali       Tamali  by  caste,  as  witnesses. 
81RKAH,  "Of  the  above  accused.   Kali  Sirkar,  Phal  Mohan  Nagdi,  and  Hari 

4  B.  L.  B.    Mookerjee,  were  brought  in  custody  on  the  1st  of  September ;  Ramchand 
App.  1.       Chuckerbutty  and  Haru  Goswami  at  different  times  on  the  6th  of  September. 
[13W.  E.  1.]  "The  report  made  by  the  officer  to  whom  1  had  issued  orders  on  the 

24th  was  dated  the  29th,  Sunday  ;  and  on  the  following  day,  Monday,  I  re- 
ceived the  fresh  information  which  led  me  to  issue  the  warrants  of  that  date, 
and  which  were  executed  on  the  following  day,  viz.,  the  Ist  of  September. 

"  At  that  date  I  had  in  custody  every  one  against  whom  a  warrant  had 
been  issued,  except  Ramchand  Chuckerbutty  and  Haru  G^wami. 

"  In  the  meantime,  the  prisoners  had  been,  by  my  orders  from  the  com* 
mencement,  so  disposed  in  jail  as  to  prevent  that  portion  of  them,  consisting 
of  the  Banerjees  and  their  defendants,  from  communicating  with  the  Domes 
and  others,  who,  having  been  first  arrested  as  witnesses,  had  been  afterwards 
committed  to  jail  as  accused  of  having  aided  and  abetted  the  Banerjees  and 
their  servants. 

"  This  I  did  because  I  had  almost  made  up  my  mind  to  admit  these  last 
as  witnesses  after  all,  considering  their  criminality,  if  any,  was  the  result  of 
the  pressure  and  compulsion  of  the  Banerjees  and  their  servants,  and  I 
wished  to  prevent  the  possibility  of  the  latter  while  in  jail  tampering  with 
the  former.  The  case  was  taken  up  by  me  judicially  on  the  6th  of  Septem- 
ber, and  the  evidence  taken  by  me  on  that  day  consisted  of  that  of  the  four 
Domes,  relations  of  the  assaulted  Nanda,  who  had  carried  him  in  the  dool^i^ 
and  of  the  keeper  of  the  chattri^  where  the  party  lodged  after  leaving  Bissen- 
pore." 

But  for  the  Magistrate's  own  statement  it  would  seem  hardly  credible 
that  a  number  of  accused  persons  should  have  been  detained  in  jail  for 
periods  of  time  ranging  from  eight  to  fourteen  days,  not  only  without  ever 
having  been  confronted  with  their  accuser,  but  without  having  been  in- 
formed of  the  particulars  of  any  charge  made  against  them.  Such  a  proceed- 
ing is  a  violation  of  the  first  principles  of  justice.  I  now  proceed  to  show 
that  the  steps  taken^by  the  Magistrate  were  in  direct  contravention  of  the 
rules  laid  down  by  the  Code  of  Criminal  Procedure. 

The  Magistrate  assumed  to  act  under  the  68th  section,  which  enacts 
that,  except  as  therein  provided,  the  Magistrate  of  the  district  "  may,  with- 
out any  complaint,  take  cognizance  of  any  offence  which  may  come  to  his 
knowledge,  and  may  issue  a  summons,  or,  in  cases  where  a  warrant  may  issue, 
a  warrant  of  arrest  against  the  person  known  or  suspected  to  have  committed 
such  offence,  in  the  same  manner  as  if  a  complaint  had  been  made  against 
such  person.^ 
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Now,  we  have  seen  that,  according  to  his  own  statement,  the  Magistrate        1870. 
issued  warrants  against  Mahesh  Banerjee,  Pama  Banerjee,  and  others  on 


'charges  of  murder.  MA^rSf  of 

By  &  68,  the  Magistrate  is  only  empowered  to  take  cognisance  of  an  offence  Mahbsh 

which  inaj  come  to  his  knowledge.     It  cannot  be  contended  for  a  moment  S^^^^^ 

that  it  had  come  to  the  knowledge  of  the  Magistrate  that  the  offence  of  murder  ^^^ 

had  been  committed.     A  gratuitous  suspicion  or  a  belief  founded  on  private  QuBBif 

and  secret  information  contained  in  an  anonymous  petition  is  not  knowledge.  o. 

Nothing  can  be  more  unfair  to  the  prisoners  than  the  mode  in  which  the     chakdba 
Magistrate  has  dealt  with  the  accusation  they  have  lain  under.     The  Ma-    Baiybbjeh 

gistrate  says  distinctly  that  the  orders  for  the  arrest  of  Mahesh  Banerjee  and       

Purna  Banerjee  were  founded  on  private  information.     If  that  information        Qiteeic 
was  a  charge  or  complaint  against  the  accused,  such  a  charge  should  only  be        ^^^ 
acted  upon  when  duly  recorded  by  being  reduced  into  writing  and  signed  by  the      Sibkab, 
complainant  and  also  by  the  Magistrate  as  required  by  s.  66.     It  has  apparently    43]^  ^^ 
not  been  so  recorded.     The  prisoners  have  had  no  access  to  it.     To  this  hour       App.  1. ' 
they  do  not  know  who  is  their  accuser,  or  what  is  the  charge  which  he  made  n  3  ^T.  B.  1.] 
against  them.     In  forwarding  the  record,  and  in  his  explanation  to  this  Court, 
the  Mi^istrate  only  refers  to  it  as  his  private  information.     What  that  in* 
formation  was,  or  how  obtained,  he  has  not  thought  fit  to  tell  us :  it  is,  in  fact, 
from  a  reference  in  a  paper  in  the  vernacular,  which  we  find  on  the  record, 
that  we  are  led  to  believe  that  the  private  information  was  contained  in  an 
anonymous  petition. 

The  warrant  which  a  Magistrate,  acting  under  s.  68,  is  empowered  to 
issue  in  the  case  of  a  person  suspected  to  have  committed  an  offence,  is  a 
warrant  of  arrest  as  described   in  s.   76  in  Form  B.     This  warrant  simply 
authorizes  the  officer  to  whom  it  is  addressed  to  apprehend  the  party  charged 
or  suspected,  and  produce  him  before  the  Magistrate.     It  is  not  a  warrant 
of  commitment,  and  does  not  authorize  the  detention  of  the  party  for  any 
longer  period  than  is  necessary  for  his  production  before  the  Magistrate.     It 
is  the  duty  of  the  officer  executing  the  warrant  to  bring  the  party  before  the 
Magistrate  as  soon  as  possible  after  his  apprehension,  when,  as  the  prisoner  has 
been  produced  before  the  Magistrate,  the  warrant  has  been  fully  obeyed,  and 
is  exhausted.     No  one  can  justify  any  detention  of  the  party  charged  under 
that  warrant,  after  he  has  been  produced  before  the  Magistrate.     If  the  accused 
is  to  be  detained  further,  it  must  be  under  some  fresh  warrant  or  order,  such 
as  an  order  of  remand  under  s.  224.     A  warrant  for  the  further  detention  of 
an  accused  person  would  be  a  warrant  of  commitment  under  s.  222,  directed 
to  some  jailor  or  other  person  having  authority  to  receive  and  keep  prisoners. 
The  68th  section  does  not  authorize  a  Magistrate  to  make  out  a  warrant  of 
commitment.     This  warrant,  which  must  be  in  Form  0,  must  state  that  the 
prisoner  is  charged  with  some  particular  offence,  and  must  show  the  authority 
of  the  committing  officer.     Before  making  out  that  warrant,  the  Magistrate 
must  ascertain  the  existence  of  a  charge,  and  as  that  is  a  matter  of  fact  which 
must  bo  proved  T>efore  the  Magistrate  can  fill  up  the  warrant  in  the  form  pre- 
scribed, he  must  ascertain  the  fact  by  the  evidence  of  a  witness  or  witnesses 
who  must  be  examined  on  oath  or  affirmation,  as  required  by  ss.  43  and  193, 
and  in  the  presence  of  the  accused,  as  required  by  s.  194.     Before  committing 
an  accused  person  to  jail  otherwise  than  for  mere  temporary  custody,  as  for 
instance  until  the  arrival  of  witnesses  known  to  be  on  their  way  or  the  like, 
the  Magistrate  is  bound  to  see  that  upon  the  evidence  some  case  is  made  out 
against  the  prisoner,  ot*  that  there  are  reasonable  grounds  for  believing  that 
he  has  been  guilty  of  the  offence  imputed  to  him. 
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}870.  If,  after  the  Magistrate  has  oommenoed  the  inquiry,  he  thinks  it  necessary 

to  clefer  the  examination  or  further  examination  of  witnesses,  he  is  empowered 

Mati'kr  of  *^^  ^  ^^^  ^y  written  order  to  adjourn  the  inquiry,  and  to  remand  the  accused 

Mahesh  person  for  such  time  as  may  be  deemed  reasonable,  not  exceeding  fifteen  daya 

Chandba  In  the  present  case  there  was  no  question  of  adjournment  of  the  inquiry. 

Banebjbb  l^e  accused  were  not  brought  before  the  Magistrate  at  all,  nor  was  the  inquiry 

r~^  commenced  until  the  6th  of  September,   which  was  the  14th  day  after  the 

^  ^  arrest  of  Mahesh  Banerjee,  the  9th  day  after  the  arrest  of  Puma  Chandra 

PuRNA  Baneijee,  the  8th  day  after  the  arrest  of  the  others,  and  during  the  whole  of 

Chandba  that  period  the  above-mentioned  accused  parties  were  illegally  detained  iu 

Banebjbb  j^il  under  the  warrant  of  arrest 

QuEBK  I  have  spoken  of  the  illegal  detention  of  the  accused  Mahesh  Banerjee 

».  and  others.    1  now  come  to  the  warrants  of  arrest  against  witnesses.     Under 

K^^        these  warrants  eleven  or  more  persons  were  arrested  on  the  28th  and  the 
^BKA^      2yth  of  August.     The  warrants  are  in  the  following  form  : — 
4  B.  Ju.  Xw.  ^^ 

App.  1.  "  Kailas  Dome  has  been  cited  as  a  witness  ;  accordingly  you  are  ordered 

[18  W.  "B.!.]  ^  ^®^^^  ^^^  ^^^^  Kailas  Dome,  and  bring  him  before  me  without  delay." 

It  will  be  seen  that  they  do  not  state  the  object  or  the  ground  of  the 
arrest.  The  Magistrate  supposes  that  he  was  acting  under  s.  188.  But  s.  188 
only  empowers  a  Magistrate,  instead  of  issuing  a  summons,  to  issue  a  warrant 
in  the  first  instance,  where  the  Magistrate  sees  reason  to  believe,  that  is» 
after  a  reasonal>le  inquiry  believes,  that  the  particular  witness  will  not 
attend  to  give  evidence  without  being  compelled  to  do  so.  It  was  never 
intended  to  authorize  a  Magistrate,  without  inquiring,  to  issue  warrants  by 
wholesale  in  lieu  of  summonses  against  persons  who  were  understood  by  him 
to  be  able  to  give  evidence,  and  to  shelter  himself  under  the  pretence  that 
they  would  not  attend. 

A  warrant  under  s.  188  would  be  a  warrant  of  arrest  under  s.  76  in 
Form  B.  I  had  occasion  some  years  ago,  in  the  case  of  a  witness  impro* 
perly  arrested  and  put  iu  irons,  to  point  out  that  a  warrant  under  &  188  to 
be  good,  and  to  be  in  accordapoe  with  the  Form  B,  must  specify  the  special 
matter  on  which  it  prooeeda^  A  warrant  in  Form  B,  the  only  one  the  Magia- 
trate  has  power  to  issue,  would  simply  order  the  production  of  the  witness 
before  the  Magistrate,  whose  duty  it  would  be  to  examine  and  discharge  him 
at  OBoe. 

Of  six  of  the  persons  so  arrested  as  witnenses,  Kanai  Qoswami,  Deno 
Sen,  Madhab  Dome,  Kailas  Dome,  Tara  Ohand  Dome,  and  Madhab  Ohucker- 
butty,  the  Magistrate  says,  "  When  brought  up  in  custody,  after  a  consider* 
ation  of  all  the  circumstances,  which  seemed  to  show  that  they  had  inten- 
tionally identified  to  the  police  as  Nanda  Dome  a  person  who  was  not  Kanda 
Dome,  they  were  ordered  to  bo  committed  to  jail  on  a  charge  of  giving  false 
information,  unless  they  could  provide  security  to  the  amount  of  rupees  200 
each.'' 

On  the  principles  which  I  have  already  stated,  the  ccmmittal  appears 
to  have  been  wholly  illegal,  as  it  was  made  by  the  Magistrate  without  taking 
any  evidence  whatever  against  the  accused.  The  Magistrate  had  nothing 
before  him  except  the  police  reports  and  the  private  information  or  anony- 
mous letter  to  which  he  continually  refers. 

On  the  30th  of  August  Madhab  Dome  and  Nanda  Dome  l)eing  sent  fcr 
by  the  Magistrate  gave  him  certain  information.    The  Magistrate  took  down 

»  1  W.  B.,  Criminal  Circular  Orders,  7. 
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their  statementB.     Bat  those  statements  are  not  made  on  oath  or  in  the  pre-  "^0* 

aence  of  any  of  the  accused  parties.     Mr.  Grant  says  he  took  down  these  tTI^^^ 

statements  in  his  exeoative  capacity  and  not  in  his  judicial  capacity*  However  Mattbb  of 

that  may  be,  he  acted  upon  that  information  as  Magistrate,   and  forthwith  Mahesh 

issued   warrants  for  the  arrest  of  Kali  Sirkar,  Hari  Mookerjee,  Haru  Gos-  Chandea 

wami,  Ran  Ohand  Chuckerbutty,  and  Phal  Mohan  Nagdi,  and  at  the  same  Banbejb* 

time  he  issued  warrants  for  the  arrest  of  three  persons  as  witnesses,   Khatn  Qubbh 

pome,  Ham  Dome,  and  a  raoodee  whose  name  the  Magistrate  did  not  know.  ^^ 

He  describes  him  as  a  Tamali  who  keeps  a  chattri  at  Bankadoho.     On  the  Pubna 

1st  of  September  all  the  persons  suspected  of  having  committed   ofiences,  GBandba 

except  Ram  Ohand  Ohackerbutty  and  Haru  Goswami,  and  nineteen  wit-  Bakbbjbb 

nesses  had  been  arrested  and  were  in  custody.     These  witnesses  were  actually  qxjbbh 

detained  in  custody,  under  what  authority  I  am  wholly  unable  to  under*  v, 

stand,  from  the  several  dates  of  their  arrest  until  the  6th  of  September,  and  Kali 

many  of  them   till   much  later  date.     Khatu  Dome,  for  instance,  was  exa-  Siekab, 

mined  on  the  29th  of  September.     The  Magistrate  thinks  that  he  treated  4  B«  L.  B. 

the  witnesses  with  some  tenderness.     He  says  :   "  I  might  have  confined  all  -^PP-  ^• 

these  witnesses  in  jail,  but  I  did  not  do  so.  I  left  them  in  comparative  [Id  W.  B.  IJ 
liberty  in  the  police  lines,  where  there  is  excellent  accommodation  for  the 
purpose,  subject  only  to  the  surveillance  of  the  police.  Only  three  witnesses 
whom  I  had  not  yet  quite  determined  were  criminally  implicated  in  the  offenoeSi 
Madhab  Dome,  Nanda's  brother,  about  whose  identity  I  had  still  some  doubt, 
Tara  Chand,  and  Kailas  Ko.  1,  were  sent  to  jail." 

I  have  already  pointed  out  that  s.  188  does  not  empower  a  Magistrate 
to  commit  a  witness  in  Form  0. 

Purna  Chandra  Banerjee  and  others  in  the  6th  paragraph  of  their  peti- 
tion complain  that,  while  they  were  detained  in  custody  prior  to  the  6th  of 
feepteniber,  several  petitions  were  made  to  the  Magistrate  to  admit  them  to 
bail  without  effect,  and  that  the  order  of  the  6th  ^September,  allowing  them 
to  be  admitted  to  bail,  was  so  framed  as  to  preclude  the  possibility  of  the 
petitioners  availing  themselves  of  it 

Mr.  Grant  says :  "  I  have  no  doubt  that  some  verbal  motions  for  admit- 
tance to  bail  were  made  by  the  petitioner's  mookhtears,  but  no  written  peti- 
tions on  this  subject  were  ever  presented,  and  bail  was  only  refused  by  me 
on  the  verbal  motions,  because  there  were  reasonable  grounds  for  believing 
that  the  crimes  imputed  to  the  petitioners  were  such  as  are  not  bailable  by 
law.  Thus,  when  Mahesh  Banerjee  and  Purna  Banerjee,  Mahesh  Goswami 
and  Mahabharat  Nagdi,  were  arrested,  my  information  made  me  reasonably 
believe  that  Kanda  Dome  had  died  of  the  effects  of  the  beating  which  they 
had  given  him,  wherefore  there  were  reasonable  grounds  for  believing  that 
they  were  guilty  of  murder  or  culpable  homicide  not  amounting  to  murder, 
which  offences  are  not  bailable.  Again,  when  Kali  Sirkar,  Hari  Mookerjee, 
Ham  Ohand  Chuckerbutty,  and  Phal  Mohan  Nagdi,  were  arrested,  there  were 
reasonable  grounds  for  believing  that  they  had  been  guilty  of  abducting  Nanda 
with  intent  secvetly  and  wrongfully  to  confine  him,  and  this  is  not  a  bailable 
otfence." 

I  have  already  pointed  out  that  the  Magistrate  had  no  right  to  cause  the 
detention  of  the  prisoners  except  under  a  warrant  in  Form  0 ;  and  that  be- 
fore he  could  legally  issue  such  warrant,  it  was  necessary  for  him  to  cause 
the  prisoners  to  be  brought  before  him,  and  take  evidence. 

Had  the  Magistrate  proceeded  in  regular  course,  the  prisoners  would  have 
liad  an  opportunity  of  applying  to  be  admitted  to  bail,  and  the  Magistrate,  if 
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IdTO.        he  did  not  find  it  necessary  to  adjourn  the  inquiry  under  s.  224,  must  then 

"""r~~      have  decided  upon  the  evidence,  in  accordance  with  the  provisions  of  s.  212, 

Mattbb  of   vI^6^^®^  ^^^  accused  should  be  admitted  to  bail  or  not 

Mahbsh  The  petitioners  allege  that  on  the  6th  of  September  the  Magistrate  made 

CHAiTDBiL     an  order  that  they  should  be  admitted  to  bail.    The  petitioners  complain  that 

Banbbjee    tiie  amount  of  bail  required,  which  aggregated  rupees  96,000  or  rupees  65,000 

OuBBK       l>^sides  their  personal  recognizances,  was  excessive,  and  that  the  order  was 

«,.  accompanied  by  conditions  which  rendered  it  impossible  that  they  should  give 

l^rmiTA      the  required  bail. 

Chandra  The  conditions  were  as  follows :  «•  The  sureties  in  each  case  must  be 

Banbbjbb    zemindars  of  the  district  whose  names  as  such  are  written  in  the  towji  of  the 

Q^^j^gj^       Oollector,  and  no  one  zemindar  will  be  accepted  as  surety  for  more  than  one 

fi,  of  the  accused,  i.e,  there  must  be  twice  as  many  zemindar  sureties  as  there 

Kali        are  accused/'    This  would  make  it  necessary  that  the  accused  should  find 

BiREAB,      sixteen  zemindars  to  give  bail  for  them.     The  Judge,  upon  an  application 

4  B.  L.  B.     under  &  436,  reduced  the  security  required  for  the  appearance  of  the  accused 

App.  1.      from  rupees  96,000  to  rupees  6,000. 
[18  W.  B.  1.]  We  may  observe  that  the  conditions  that  the  sureties  should  be  zemin- 

dars, and  that  no  one  zemindar  should  be  accepted  as  surety  for  more  than 
one  of  the  accused,  throwing  unnecessary  difficulties  in  the  way  of  the  defend- 
ants procuring  baU,  were  illegal,  and  such  as  the  Magistrate  had  no  right  to 
impose. 

Para.  9  complains  that  the  evidence  of  the  witnesses  taken  on  the  6th 
was  not  legally  recorded,  as  it  was  not  read  over  or  interpreted  to  them,  as 
required  by  ss.  198  and  199. 

The  note  at  the  foot  of  each  deposition  is  as  follows  :  "  The  above  depo- 
sition was  not  taken  down  with  my  own  hand,  because  I  was  physically  unable 
to  do  so  owing  to  the  great  pain  I  was  suffering  from  acute  inflammation  of 
the  parotid  gland,  but  it  was  taken  down  from  my  declaration  under  my  per- 
sonal direction  and  superintendence  and  hearing." 

The  Magistrate  says  :  **  Unfortunately,  the  requirements  of  ss.  198  and 
.  199,  whereby  the  deposition  must  be  read  over  to  the  witness  to  be  corrected 
if  necessary,  and  a  certificate  of  its  having  been  so  read  over,  explained,  and 
admitted  to  be  correct  by  the  witness,  was  omitted.  This  occurred  by  pure 
inadvertence,  caused  by  the  unusual  mode  of  procedure,  and  by  the  bodily 
state  I  was  in.  I  had  purposely  refrained  from  reading  over  the  first  wit- 
nesses' deposition,  meaning  to  recall  all  the  witnesses  at  the  end  of  the  sitting 
and  read  over  the  depositions,  with  the  hope  of  saving  time,  but  at  the  end  of 
the  sitting,  which  was  a  very  late  one,  I  overlooked  the  matter,  and  thus  the 
omission  occurred." 

I  am  not  called  on  to  decide  whether  the  omission  to  read  over  the  evi- 
dence to  each  witness  is  one  by  which  the  accused  were  so  materially  preju- 
diced that  a  commitment  on  evidence  so  taken  must  necessarily  be  set  aside, 
notwithstanding  the  provisions  of  s.  426.  I  may  say,  however,  that  I  should 
require  to  consider  the  case  further  before  I  could  fully  assent  to  the  ruling 
on  this  subject  in  The  Queen  v.  lesur  RauL^  In  the  present  case,  if  the 
evidence  to  which  this  objection  applies,  be  treated  as  inadmissible,  there  is 
other  evidence  regularly  taken  on  which  a  commitment  might  be  rested. 

Para.  10  complains  that  the  Magistrate,  without  notice  to  the  accused, 
proceeded  with  the  inquiry  on  the  6th,  though  requested  by  the  accused  to 
wait  until  the  arrival  of  their  advocate,  who  was  on  his  way,  but  had  been 
detained. 

>  8  W.  B.,  Cr.  Bui.,  63. 
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Para.  11  contains  a  very  serious  charge  against  the  Magistrate.     The  1^10* 

petitioners  say  "  that  the  Magistrate  considered  it  desirable  that  Mahesh  - 

Goswami  should  be  particularly  identified  by  a  witness  named  Nodair  Ohand  Mattbb  of 

Dutt,  and  on  the  6th  of  September  1869,  when  taking  the  evidence  of  the  M^hrsh 

said  witness,  and  immediately  after  that  part  of  the  evidence  of  that  witness,  Chandra 

as  recorded,  in  which  the  witness  said,  *  I  do  not  recognize  the  Nagdis.  I  do  Banbbjeb 

not  recognize  the  Domes.     I  recognize  the  Gomasta,'  the  Magistrate  rose  from  Quebk 

his  seat,  and  left  the  dais  on  which  his  seat  is  placed,  and  went  to  the  end  of  ^^ 

the  Court  room,  where  the  petitioners  were  in  the  dock,  and  brought  the  said  Pitbna 

witness  with  him  to  the  dock,  and  then  asked  the  witness,  *  Do  you  recog-  Chandra 

nize  the  prisoners  V  and  in  reply  the  witness  said  *  no.'     The  Magistrate  then  ^^^^^^ 

took  hold  of  the  witness  by  the  neck,  and  pointed  out  the  petitioner,  Mahesh  Qxtbkn 

Chandra  Banerjee,  to  the  witness,  and  said  to  the  witness,  *  Is  this  Mahesh  v, 

BaliOoT  and  in  reply  the  witness  said,  •  I  do  not  know.'  The  Magistrate  then  "Kxn 

pointed  out  the  petitioner.  Puma  Chandra  Banerjee^  to  the  witness,  and  said  Sibkab, 

to  the  witness,  *  Is  this  Puma  V  and  in  reply  the  witness  said,  *  I  do  not  *  B.  L.  B. 

know.'  Then  the  Magistrate  struck  the  petitioner,  Mahesh  Goswami,  in  the  -^PP'  ^' 
face,  and  said  to  the  witness,  *  Is  this  the  man  ? '  and  in  reply  the  witness  [\^  ^'  ^'  H 
said,  *  I  do  not  know.'  The  blow  was  given  with  considerable  force  by  the 
Magistrate,  apparently  with  the  intention  of  inducing  the  witness  to  iden- 
tify the  petitioner,  Mahesh  Goswami."  The  petitioner  says  that  the  assault 
was  witnessed  by  Dr.  Richards,  the  civil  surgeon,  Kartick  Banerjee,.  Gowar 
Mandal,  Nudair  Chand  Chuckerbutty,  and  others. 

The  Magistrate  repudiates,  with  the  utmost  indignation,  the  charge  that 
he  struck  the  prisoner  while  in  the  dock.  We  are  not  trying  the  Magistrate 
on  the  charge.  But  I  may  say  that,  for  present  purposes,  I  have  no  hesitation 
in  accepting  the  explanation  of  the  Magistrate  He  says  :  ^'  I  will  not  here 
make  any  appeal  to  my  known  character  and  disposition  in  disproof  of  such  a 
monstrous  accusation,  for  I  am  convinced  that  those  who  know  me  know  I 
could  never  be  guilty  of  such  an  offence  as  that  described  in  the  petition,  but 
I  will  show  plainly  that  this  accusation  has  arisen  from  a  most  wickedly  co- 
loured  and  distorted  version  of  facts  that  I  admit  did  occur,  and  thus.  The 
witness  under  examination  was  a  boy  apparently  under  20  years  of  age,  evi- 
dently in  a  state  of  great  nervousness  ;  and  I  know  that  attempts  had  been 
made  by  the  accused  to  tamper  with  him.  He  gave  his  evidence  in  a  fright- 
ened, nervous  manner,  and  when  asked  if  he  could  recognize  any  of  the  per- 
sons who  had  come  to  his  shop,  he  looked  at  the  occupants  of  the  dock,  and 
said  he  recognized  only  the  gomasta.  He  was  then  taken  down  to  the  dock 
in  order  that  he  might  point  out  clearly  the  person  whom  he  recognized.  On 
being  taken  to  the  dock,  he  stood  in  front  of  it,  trembling  and  irresolute,  not 
attempting  to  look  any  of  the  accused  in  the  face.  Seeing  this,  I  went  down 
to  him  and  encouraged  him,  and  took  him  from  end  to  end  of  the  dock,  and 
exhibited  each  of  the  accused  to  him  in  turn,  asking  if  this  man  was  one  of 
those  who  visited  his  shop.  What  I  did  was  this — I  went  down  the  dock 
from  left  to  right  Mahesh  Banerjee  was  the  first  man.  I  put  my  arm  through 
the  railing  of  the  dock,  which  is  nearly  six  feet  high,  touched  him  (I  believe 
I  laid  my  hand  on  his  shoulder)  in  order  that  the  witness  might  be  certain 
of  whom  he  spoke,  and  asked  him,  '  Was  this  one  of  the  men  who  visited  your 
shop  1 '  I  did  the  same  to  the  next  roan.  Puma,  and  so  on.  But  when  1  got 
to  Hari  Mookerjee,  just  as  I  was  going  to  bring  him  forward  in  the  same 
manner  as  I  did  the  others,  Mahesh  Goswami,  who  was  beside  or  rather  be- 
hind him,  thrust  himself  forward  in  a  swaggering  and  impudent  manner,  and 
hustled  Hari  Mookerjee  out  of  my  reach.  I  did  not  at  the  moment  suspect 
any  motive  for  this  except  insolence,  but  I  did  not  choose  that  he  should 
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1870.        come  forward  till  I  wanted  him.     I  pushed  him  aside  or  rather  back,  and 

brought  forward  Hari  Mookerjee^  whom  the  witness  at  once  identified  as  one 

M^  TTM^oF  ^^  *^^®  visitors,  &c.     I  did  not  strike  Mahesh  Goswarai  in  the  face.     I  did  not 

Mahesh      strike  him  at  all.     But  as  he  thrust  himself  forward  just  as  I  was  about  to 

Chawdea     bring  forward  Hari  Mookeijee,   [  thrust  him  back)  placing  my  hand  on  his 

Banbbjbb    shoulder,  and  with  very  little  more  force  than  I  had  used  while  bringing  for* 

~  ward  the  .other  accused  to  the  witness.** 

QUBBN 

«.  The  Magistrate  appeals  confidently  to  Dr.  Richards,  who  was  in  medical 

FiTBNA.       attendance  on  him,  and  the  numerous  other  persons  present  during  the  sit- 

Chandra.     \\tig^  as  to  the  correctness  of  his  version  of  the  facts  ;  impugns  the  motive  of 

^      Mahesh  Goswami  in  bringing  such  a  charge  against  him,  and  says  it  was  aa 

afterthought,  and  concocted  during  his  absence  in  Calcutta^ 

It  certainly  is  a  remarkable  fact  that  on  the  first  application  to  this 
Court  on  the  5th  of  October,  not  a  word  was  said  as  to  the  assault. 

But,  accepting  the  Magistrate's  account  of  the  matter,  we  cannot  but 
lament  that  he  should  have  so  far  forgotten  his  position  as  to  lay  hands  on 
[13  W.  E.  1.]  prisoners  standing  in  the  dock.  This  act  of  imprudence  appears  to  have 
involved  him  in  a  species  of  personal  contest  with  one  of  those  prisoners. 
He  has  no  right  to  be  surprised  if  the  most  unfavourable  construction  is  put 
on  his  proceedings  by  a  prisoner  subjex!ted  to  violence  at  his  hands.  Taking 
his  own  account  of  the  matter,  we  think  his  conduct  in  laying  his  hands  on 
prisoners  in  the  dock  most  censurable. 

The  12th  paragraph  complains  that  on  the  6th  of  September,  the  Magis- 
trate improperly  adjourned  the  hearing  without  fixing  a  day  for  taking  up 
the  case  again,  as  required  by  the  224th  section. 

The  15th  paragraph  of  the  petition  says  that,  during  the  inquiry  on  the 
23rd  of  September,  tlie  Magistrate  himself  declared  to  the  prosecutor  that| 
although  directions  of  the  High  Oourt  were  shown  to  the  Magistrate,  direct- 
ing that  a  Magistrate  should  not  regard  himself  as  a  prosecutor,  the  Magis- 
trate refused  to  recognize  such  directions  of  the  High  Oourt  as  binding  him. 
The  Magistrate  admits  this.  He  says :  "  I  did  say  I  was  the  prosecutor,  and 
that  it  was  impossible  I  should  not  be  such.  I  was  the  chief  executive  au- 
thority in  the  district :  the  prosecution  had  been  instituted  by  my  own  action 
in  a  very  special  manner  under  s.  68."  The  Magistrate  refers  to  a  case,  In  re 
JSossein  Ilanjeey^  as  one  in  which  "  the  High  Oourt  have  declared  that  no 
Magistrate  except  the  initiating  Magistrate  has  any  jurisdiction  in  cases 
commenced  under  s.  68.  There  was  no  Gk)vernment  or  public  prosecutor^ 
and  therefore  it  was  an  abuse  of  words  to  say  I  was  not  prosecutor.  With 
regard  to  the  High  Oourt  precedent  shewn  me,  I  pointed  out  first  that  it  was 
an  obiter  dictum^  and,  secondly,  that  1  doubted  the  authority  of  the  High 
Oourt  to  adjudicate  on  a  point  of  purely  executive  function." 

The  petitioners  further  charge  that  the  Magistrate  refused  to  disclose 
any  of  tbe  fcicts  connected  with  the  origin  of  the  case,  or  of  the  manner  in 
which  it  came  to  his  cognizance.  The  Magistrate  says :  ^*  It  is  true  that  I 
refused  to  disclose  any  of  the  facts  connected  with  the  origin  of  the  case,  and 
of  the  manner  in  which  it  came  to  my  cognizance.  In  so  refusing,  I  only 
stood  on  my  right  Government  would  soon  become  powerless  if  the  secret 
information  and  mode  of  the  inquiry  adopted  in  unearthing  crime  were  liable 
to  be  proclaimed  in  open  Oourt.  A  prosecutoR,  whether  he  be  a  private  indivi- 
dual or  a  Government  acting  through  its  police,  puts  before  a  Oourt  of  Justice 

»  9  W.  B.,  Cr.  Rul.,  7a 
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its  case  in  the  form  which  seems  best  to  it,  and  if  in  tliat  form  it  h  not  suflS-  1870. 

cient  to  vindicate  justice,  the  fault  is  with  the  prosecutor.     It  is  not  for  the  ' 

Court  to  command  the  introduction  of  matter  winch  the  prosecutor  does  not  ^^  "^^^ 

think  fit  to  present  to  it,  much  less  is  it  for  the  Court  to  comnumd  or  allow  Mahesh 

the  production  of  matter  which  is  by  law  expressly  disqualitied  from  being  put  Chandba. 

before  a  Court  of  Justice."  Banebjeh 

The  whole  of  this  argument  of  the  Magistrate  appears  to  me  to  proceed  on  "T '" 

a  series  of  misconceptions.  V^ueen 

Mr.  Grant  would  have  done  well  to  bear  in  mind,  and  I  hope  lie  will  never       Pubna. 
again  disregard  the  observation  of  Mr.  Justice  Trevor  commenting  on  the  case     Chandba 

of  Somiruddi  iShaikh,'^  "that  Magistrates  are  not  prosecutors,  tliat  it  is  their        ' 

duty  to  investigate  every  case  thoroughly,  examining  both  sides  of  every  case."       Queen 
It  is  a  most  dangerous  thing  for  a  Magistrate  to  etssume  the  character  of  a  v, 

prosecutor.     It  is  most  difficult  for  a  judicial  officer  placed  in  such  a  position         Ka.li 
to  preserve  an  attitude  of  perfect  impartiality  and  to  avoid  prejudging  accused       Sibkab, 
or  suspected  persons.     In  following  up  the  traces  of  crime  or  supposed  crime,     ^  P*  •^*  ^' 
the  acuteness  of  the  person  in  hunting  down  a  criminal  is  taxed  to  the  utter-       ^^' 
most ;  no   matter  how   faint  the  scent,  he  must  follow  the  movement  of  the  [I^  ^«  ^'  ^'J 
parties  supposed  to  be  guilty.     The  slightest  circumstances  tending  to  bring 
home  the  charge  of  guilt  to  the  accused  are  full  of  meaning  for  him.    To  bring 
the  accused  parties  to  conviction  is  a  cause  of  triumph,  perhaps  involuntary 
triumph,  but  it  is  success.    To  fail,  to  allow  them  to  escape,  is  to  be  thwarted 
and   beaten.    How  different  is  this  spirit  from   the  calm  impartiality  with 
which  it  is  the  duty  of  a  Magistrate  to  conduct  his  investigation.    But  it  is 
in  the  spirit  of  a  prosecutor  zealous  to  secure  a  conviction  that  Mr.  Grant  has 
conducted  this  casa    He  has  taken  it  up  and  pursued  it  as  a  detective  police- 
man might  have  done.     I  shall  endeavour  to  shew  elsewhere  that  Mr.  Grant 
is  mistaken  in  supposing  that  he  alone  could  proceed  with  this  case. 

Mr.  Grant^s  notion  that  he  was  at  liberty  to  keep  back  the  knowledge 
of  the  contents  of  the  anonymous  petition,  or  whatever  else  his  private  in- 
formation consisted  of,  is  most  extraordinary.  It  may  be  true  that  witnesses 
cannot  be  examined  as  to  information  given  by  them  to  the  Government  for 
the  discovery  of  the  offenders.  But  the  rule  is  apparently  founded  on  rea- 
sons of  State  policy,  and  is  one  of  very  limited  application.  I  am  not 
aware  that  it  has  ever  been  held  to  extend  to  ordinary  prosecutions — to  any 
case,  in  fact,  in  which  the  Government  is  not  directly  concerned,  as  it  is  in 
offences  against  the  State,  or  prosecutions  for  breach  of  the  revenue-laws. 
It  is  wholly  inapplicable  where  the  information — not  merely  information 
privately  communicated  to  the  Government  to  be  used  or  acted  upon  as  the 
Govern  nent  or  the  prosecutor  may  think  fit,  which  they  may  perhaps  never 
bring  forward  in  a  Court  of  Justice,  but  information  which  has  been  com- 
municated to  a  Magistrate,  and  acted  upon  by  him  in  his  capacity  as  Magis- 
trate—  has  formed  the  ground  of  orders  and  warrants  under  which  the  party 
asking  the  queistion  has  been  deprived  of  his  liberty,  where. the  questions  are 
these  :  With  wl^t  am  I  charged?  Who  is  my  accuser?  What  does  he  say 
against  me  ?  Why  have  you  imprisoned  me  % 

The  Magistrate  writes  :  "  For  the  satisfaction  of  the  High  Court,  I  do  not 
mind  informing  them,  though  I  am  in  no  way  bound  to  do  so,  that  my  state- 
ment had  reference  to  a  petition  to  the  Government  of  Bengal,  in  which  the 
Banerjee  family  of  Ajudhia  were  accused  of  more  than  one  specific  crime, 
amongst  them  being  those  the  subject  of  this  prosecution,  viz.^   the  assault 

i — .  — — — ■ 

«  1  W.  R.,  Or.  L.,  12. 
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1870.  on  ^ada  Dome,  and  his  subsequent  abduction  from  the  custody  of  the  police. 

— I This  petition  was  for  war  led  to  me  for  disposal  through  the  Commissioner  of 

nl^fo.  the  Division." 

Mahbsh  The  Magistrate  is  greatly  mistaken  if  he  thinks  that  he  is  at  liberty 

Bawbbjhb  ^  SsiB^Q  a  warrant  of  arrest,   detain  the  party  arrested  for  a  considerable 

QuBBK  *™^  under  the  warrant,  and  then  keep  back  from  the  High  Court,  whose 

„.  duty  it  is  to  superintend  the  proceedings  of  all  inferior  Courts,  the  materials 

PuBKi.  which  formed  the  ground  of  such  arrest  and  detention. 

Bi^^in  ^®  think  that,  in  justice  to  the  petitioners,  we  are  bound  to  call  for 

-    this  petition,   and   to  direct  that  it  be  placed  with  the  record,  so  that  the 

QoBBK      accused  may  have  free  access  to  it  for  the  purposes  of  their  defence,   or 
^.  otherwise  ;  and   we  thorefore  order  the  Magistrate  forthwith  to  send  up  the 

j-5^^^        petition  referred  to  by  him,  with  any  other  materials  on  which  the  warrants 
~^     of  arrest  or  any  of  them  were  based,  or  on  which  the  Magistrate  acted  in  re- 
*A       X        ^^^^*g  verbal  or  other  applications  for  bail. 
ri8W.  B.  1.1  ^"  *'^®  \^t\i  paragraph,   thn  petitioners  complain  that  persons  arrested 

as  accomplices  were  examined  as  witnesses  without  a  pardon  having  beea 
tendered  to  them.  But  we  see  no  reason  to  think  that  the  Magistrate  was 
wrong  in  so  examining  the  witnesses.  In  the  20th,  they  state  that  the  Ma- 
gistrate refused  to  allow  a  witness,  Sriram  Bagchi,  a  police-constable,  to  be 
cross  examined  as  to  the  contents  of  a  report  made  by  him  on  the  9th 
August 

The  Magistrate  refers  to  section  165,  and  says  :  "  Nothing  is  more 
clear  than  that  the  report  of  a  policeman  is  not  evidence  except  against  the 
writer."  The  reports  of  policemen  may  not  be  evidence  of  the  facts  stat<*d 
therein,  but  they  may  be  evidence,  and  very  strong  evidence,  to  contradict 
or  explain  the  policeman's  evidence  as  given  before  the  Magistrate,  and  an 
accused  party  has,  therefore,  a  clear  right  to  cross-examine  the  policeman  as 
to  the  contents  of  such  report,  and  to  call  for  its  production  if  he  thinks 
it  necessary  to  put  it  in  for  the  purpose  of  contradicting  or  discrediting  the 
evidence  given  by  the  policeman  in  Court.  We  mention  this  particularly, 
because  the  Magistrate  says  *'  he  did  the  same  in  many  instances." 

The  22nd  paragraph  alleges  that  on  the  2nd  of  October  the  Magistrate 
asked  KaliStrkar,  Hari  Mookerjee,  Haru  Goswami,  Ramchand  Chuckerbutty, 
and  Phal  Mohan  Nagdi,  whether  th<;y  wished  to  examine  any  witnesses  for 
their  defence  before  him,  to  which  they  replied  that  they  did  not  Upon 
this,  the  Magistrate,  in  pursuance  of  the  provisions  of  ss.  233  and  239  of 
the  Code  of  Criminal  Procedure,  prepared  charges  against  the  accused  under 
the  143rd,  146th,  186th,  201st,  341st,  and  365th  sections  of  the  Indian  Penal 
Code ;  the  charges  were  read  over,  and  a  copy  furnished  to  the  prisoners. 
The  copy  so  furnished  contained  in  the  usual  order  that  the  prisoners  should 
be  tri^  by  the  Court  of  Session  on  the  said  charges.  In  pursuance  of  the 
provisions  of  s.  227  of  the  Criminal  Procedure  Code,  the  last-mentioned 
parties  were  required  at  once  to  give  a  list  of  witnesses  whom  they  might 
wish  to  be  summoned  to  give  evidence  on  their  trial  before  the  Court  of  Ses- 
sion.    The  parties  gave  a  list  of  witnesses  in  writing. 

Mr.  Grant  says  :  ''  I  then  asked  the  counsel  for  the  accused  whether  he 
wished  those  witnesses  to  be  summoned  and  examined  before  me.  He  said 
*no;'  that  he  only  required  their  attendance  to  give  evidence  before  the 
Sessions  Court.'' 

Mr.  Grant  adds  :  "  I  then  exercised  my  discretion  under  s.  207  of  the 
Code  to  summon  these  witnesses  to  appear  and  give  evidence  before  me.     I 
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did  this  iu  order  tbat  1   might  prevent  the  concoction  of  a  false  defence.         X^O, 
This  order  was  passed  designedly  under  s  207,  lut  it  might  also  have  referred       j^ 
to  ss.  201  and  367  as  extended  by  s.  380A  of  Act  VIII.   of  1869,   both  of   ^41X^0? 
which  sections  allow  a   Magistrate  in  any  stage  of  a  judicial  proceeding  to     Ma^qh- 
summon  and  examine  any  witness  whose  evidence  he  shall  consider  essential     Cbai^d^^ 
to  the  cas^"  B^J^EBJKB. 

On  the  4th  of  October,  the  petitioners  or  their  counsel  applied  to  the       Quebm^ 
Sessions  Judge  to  send   up  the  case  to  the  High  Court  under  s.  434.     Mr.  v. 

Grant  attended  before  the  Judge,  and  explained  that  he  bad  passed  no  fina)       Pubna. 
order.     The  Judge  says  :  "The  Court  is  of  opinion  that,  if  any  commitment     Chasdra 
has  been  made,  the  Magistrate  has  passed  a  final  order,  which,  under  s.  434,       "^f^lf^^ 
may  be  referred  to  the  High  Court.     1 1  is  very  desirable  that,  where  a  party       Qvxis^ 
has  been  illegally  committed,  he  should  not  unm  cessarily  be  brought  to  trial/''  v. 

The  Judge,  however,  refused  to  interfere  on  the  ground  that  no  final  order  Kjlli 
for  commitment  had  been  made.  Kow,  we  desire  to  observe  that,  after  Sibkab,. 
making  an  order  that  the  accused  person  shall  be  tried  by  the  Court  of  Ses-  4  ^^  I^  5' 
sion,  and  after  the  accused  person  has  given  in  the  list  of  witnesses  whom  -^PP' 1' 
be  may  wish  to  be  summoned  to  give  evidence  on  his  trial  before  the  Court  [WW.  B.IJ 
of  Session,  the  Magistrate,  subject  to  the  provisions  of  s.  228,  is  bound  to 
summon  the  witnesses  to  appear  before  the  Court  before  which  the  accused 
person  is  to  be  tried,  that  is,  the  Court  of  Session.  The  language  of  the 
227th  section  is  imperative.  There  is  nothing  in  that  section  which  leaves 
it  open  to  a  Magistrate  to  prevent  a  prisoner  from  reserving  his  defence  for 
the  Court  of  Session.  It  is  evident  that  in  many  instances  it  might  be  a 
great  hardship  on  prisoners  to  compel  them  to  disclose  their  defence,  perhaps 
before  they  have  had  time  to  ascertain  by  what  evidence  they  may  be  able 
to  support  it  The  207th  section  is  relied  on  by  the  Magistrate.  It  has  noi 
application  to  the  case  before  us.  The  marginal  abstract  shews  very  clearly 
what  it  means,  viz.,  that  it  gives  a  discretion  to  the  Magistrate  to  take 
evidence  for  the  defence — the  evidence  of  witnesses  offered  on  behalf  of 
the  accused  party.  Here  no  witnesses  were  offered  to  the  Magistrate  on 
behalf  of  the  accused.  Ss.  201  and  367,  as  extended  by  s.  380A  of  Act 
VIII.  of  1869,  are  equally  inapplicable.  The  Magistrate  does  not  pretend 
to  say  that  he  considered  the  evidence  of  witnesses  named  for  the  defence, 
or  that  of  any  one  of  such  witnesses,  essential  to  the  inquiry,  as  spoken  of 
in  &  201,  or  to  the  just  decision  of  the  case  as  mentioned  in  s.  367.  Mr.  Grant 
says  :  *'  I  asked  the  advocate  for  the  accused  whether  the  accused  wish  t6 
have  their  witnesses  heard  in  defence  before  me ;  he  replied  that  he  reserved 
his  defence  for  the  Court  of  Session.  I  then  immediately  passed  the  order 
lor  their  examination  under  s.  207.''  And  elsewhere  he  says  :  **  I  did  this 
in  order  to  prevent  the  concoction  of  a  false  defence."  Elsewhere  again  the 
Magistrate  says  :  *'  I  recorded  an  order  under  s.  207,  requiring  these  witnesses 
to  appear  on  the  6th  of  October,  my  object  being,  by  requiring  their  im- 
mediate presence,  to  prevent  what  was  otherwise  certain  to  happen — the 
concoction  of  a  story  for  the  defence." 

The  fact  is  (hat  the  Magistrate  had  made  up  his  mind  of  the  guilt  ol 
the  accused,  and  his  object  was  simply  to  disable  the  defendants  in  any 
attempt  to  put  forward  a  defence  before  the  Court  of  Session,  which  he 
chose  to  assume  would  be  a  false  defence  That  is  shown  clearly  by  the 
manner  in  which  he  dealt  with  the  witnesses  when  brought  before  him  in 
obedience  to  the  summonses. 

On  the  9th  of  October,  the  mookhtears  of  the  accused,  alleging  as  a 
reason  the  absence  of  counsel  for  the  accused,  declined  to  examine  the 
witnessea. 
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1870.  The  Magistrate  then,  professing  to  exercise  the  power  given  to  him  hj 

I  the  367th  section,  seems  to  have  asked  the  two  first  witnesses  if  th^^y  knew 

Mattes  of  ^^^  ^^^^   were  suranioned  as  witnesses.     The  question   is  not  recorded,  but 

Mahesh  ^^^  answer  of  the  first  witness,  Mr.   Oornish,  is,   "  I  do  not  know  why  the 

Chandka  accused  have  mentioned  me  as  a  witness  in  their  defence.   I  am  not  personally 

Banebjeb  cognizant  of  any  as.sauU,  «fec.,  committed  by  the  accused." 

QuEEW  Mr.  WeatheralPs  deposition  commences  by  a  similar  statement     Ko 

V.  questions  were  put  by  the  Magistrate  to  any  of  the  other  witnesses  sum- 

PuBNA        moned. 
Chandba 
Banebjeb  There  are  two  circumstances  which,  to  some  extent,  explain  Mr.  Grant's 

delay  in  taking  up  the  case.     He  says  :  "From  the  19th  of  August  I  was 

QuEBN        suffering  from  inflammation  of  the  parotid  gland,  ending  in  an  abcess  causing 

Kali         ^^^'  excruciating  pain,  such  as  made  it  quite  impossible  for  me  to  attend  to 

Stbkab,       *^"y  ^^^^  the  most  routine  work,  and  that  at  my  own  house.  The  disease  conti- 

4  B.  L.  B.     ^^"^^  "With  such  virulence  that  on  Sunday,  the  5th  of  September,   1  was  ad- 

App.  1.       vised  to  go  to  Calcutta  to  undergo  an  operation.     Accordingly,  I  arranged 

ri3W.  R.  1.1  *^^y  departure  for  the  night  of  the  next  day,  Monday,  expressly  that  I  might 

.ittctid  Court  that  day,  and  hear  and  dismiss  all  the  chief  witnesses  in  the 

case,  who  had  then  been  nearly  a  week  in  attendance.     During  the  whole 

period  from  the  20th  of  August  to  the  5th  September,  I  had  been  able  to 

attend  office  only  on  four  days,  and  then  with  the  greatest  difficulty,  and 

only  to  dispose  of  the  most  urgent  business.     The  6th  of  September  was 

the  most  critical  day  of  the  disease,  the  12th  day  of  the  abcess,  and  nothing 

but  the  absolute  necessity  of  hearing  the  case  made  me  attend  Court 

it  was  necessary  for  me,  if  the  daring  crime  committed  by  the  accused  was 
not  to  be  permitted  to  go  unpunished,  to  take  up  the  case  on  the  6th  Sep- 
tember, although  my  state  of  pain  was  such  as  almost  to  unfit  me  for 

work For  the  previous  three  weeks  I  had  only,  on  an  average,  three 

hours*  sleep  in  the  twenty-four,  though  I  had,  especially  latterly,  taken  largely 
of  opiates  and  such  like  anodynes.  During  the  judicial  sitting  in  upen  Court 
on  the  6th,  I  had  about  a  dozen  successive  poultices  applied.  The  abcesa 
burst  about  two  hours  after  my  leaving  Court.     It  was  operated  upon  the 

next  day  in  Calcutta  by  Dr. »  and  I  remained  in  Calcutta  a  week  in  Dr. 

's  hands." 

Next  the  Magistrate  supposes  that,  having  originally  taken  up  the  case» 
he  could  not  make  it  over  for  trial  to  any  other  judicial  officer.  No  doubt, 
he  could  not  do  so  under  the  provisions  of  s.  36.  But  it  seems  to  me  clear 
that,  though  a  Magistrate  has  originated  proceedings  so  far  as  to  issue  a 
warrant  of  arrest,  he  may  decline  to  proceed  further  with  the  case,  and  direct 
the  party  injured  or  a  police-officer  to  proceed,  or  may  himself  proceed,  in 
the  usual  way  by  complaint  under  s.  66  before  any  other  Magistrate  having 
jurisdiction  to  receive  such  complaint.  Suppose,  instead  of  inflammation  of 
the  parotid  gland,  the  Magistrate,  after  the  issue  of  a  warrant  under  s.  68, 
had  a  paralytic  stroke,  which  incapacitated  him  altogether  from  work,  could 
it  be  said  that  the  prisoner  must  go  free  because  no  other,^ Magistrate  could 
take  up  the  case  %  Again,  suppose  a  Magii^trate  were  to  issue  a  warrant 
under  s.  68  to  apprehend  a  person  for  receiving  stolen  goods,  and  it  should 
turn  out  that  the  goods  were  the  property  of  the  Magistrate  himself ;  or 
suppose  the  warrant  was  to  apprehend  a  person  for  robbery  or  murder,  and 
it  should  turn  out  that  the  person  robbed  or  murdered  was  the  wife  or  son 
of  the  Magistrata  There  is  no  ground  for  contending  that  under  s.  68  the 
Magistrate  must  act  in  a  case  in  which  he  finds  himself  to  be  an  interested 
party.     Nor  do  I  think  he  is  bound  to  proceed  in  any  case  in  which  he  finds 
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it  necessary  to  take  upon  himself  the  office  of  an  active  prosecutor.     The        187G. 

Magistrate  considered  that  there  was  a  ruling  of  the  High  Court  in  support 

of  his  view.  ,/^  ^'^^ 

JMatteb  of 

The  Magistrate  has  allowed  himself  to  be  carried  away  by  misdirected  }^^^'^^ 

zeal  in  his  edorts  to  secure  the  conviction  of  parties  whom  he  most  firmly  b^jJe^^^ 

believed  tb  be  guilty,  and  his  judgment  may,  no  doubt,  for  the  tiuie,  have  

been  impaired  by  the  great  bodily  suffering  which  he  was  undergoing  while  Queen 

the  case  was  pending  before  him.  «>• 

There  is  no  doubt  that  in  the  condition  in  which  the  Magistrate  was     Chandba 
after  taking  some  formal  evidence  in  each  case,  he  might  have  remanded  the    -o^^eejeb 
several  prisoners  under  s.  224,  till  he  was  in  a  condition  to  proceed  with  the       QrEEW 
case.     But  for  his  illness  and  the  misconception  under  which  the  Magistrate  t?. 

appears  to  have  laboured  as  to  his  duties,  after  having  instituted  a  prosecu-        Kali 
tion  under  s.  68,  I  should  have  thought  it  necessary  to  remark  still  more      Siekab, 
severely  on  the  proceedings  of  the  Magistrate.  4  B.  L.  E. 

App.  1. 

The  order  for  the  commitment  of  Kali  Sirkar,  Hari  Mookerjeo,  Haru  ng  w.  E.1.1 
Goswami,  Ram  Chand  Chuckerbutty,  and  Phal  Mohan  Nagdi,  appears  to  be 
regular  and  formal ;  having  made  that  order,  the  Magistrate  had  no  power 
to  recall  it.  I  have  gone  through  the  depositions,  and  though  I  do  not  ex- 
press any  opinion  as  to  the  guilt  or  innocence  of  the  parties  charged,  I  can- 
not say  that  there  is  not  evidence  on  the  record  to  justify  the  commitment. 
If  that  commitment  had  been  complete,  and  the  case  had  been  transmitted 
to  the  Court  of  Session,  I  should  have  felt  great  difficulty  in  saying  that  it 
should  be  quashed.  But  as  I  am  by  no  means  certain  that  the  Magistrate 
would  have  proceeded  to  commit  the  accused  on  the  evidence  as  it  stands,  if 
bis  mind  had  not  been  influenced,  and  his  judgment  warped,  by  impressions 
dorived  from  his  "  private  information,"  as  there  are  questions  which,  in  the 
interest  of  justice,  ought  to  have  been  put  to  witnesses  examined  for  the 
prosecution  before  the  accused  were  committed  on  the  principal  charge, 
particularly  a  question  to  the  Deputy  Magistrate  of  Gurbetta,  as  to  whether 
or  not  he  could  recognize  Nanda  Dome  as  the  man  who  appeared  before  him, 
and  as  Mr.  Grant  himself  treated  the  inquiry  as  not  concluded  by  summoning 
and  issuing  warrants  for  the  attendance  of  witnesses  after  drawing  up  the 
charges,  at  the  foot  of  which  is  the  order  for  commitment,  I  think  the  Court 
is  not  bound  to  do  anything  to  carry  out  that  order.  I  do  not  feel  myself 
bound  to  send  back  the  case  to  Mr.  Grant,  in  order  that  he  may  complete 
the  commitment,  issue  the  summonses  to  the  witnesses,  and  transmit  the 
record  to  the  Court  of  Session. 

From  the  manner  in  which  the  investigation  h&s  been  conducted,  and 
the  state  of  antagonism  in  which  Mr.  Grant  has  placed  himself  as  regards 
some  of  th«  accused,  I  think  that  it  would  not  bo  satisfactory  that  the  case 
should  proceed  further  before  him.  I  think  that  the  Government  of  Bengal 
should  be  requested  to  depute  a  Magistrate  from  Burdwan  or  some  other  ad- 
joining district*  to  t^ke  up  the  case.  Should  the  Government  think  fit  to 
depute  a  Magistrate  for  this  purpose,  an  order  will  issue  that  the  case  bo  trans- 
ferred for  trial  before  such  officer.  Should  there  be  a  difficulty  as  to  the  de- 
putation of  a  Magistrate  for  this  purpose,  the  case  will  bo  transferred  to  the 
Court  of  the  Magistrate  of  Burdwan.  In  either  case  the  Magistrate  will,  of 
course,  take  up  the  case  afresh  from  the  commencement.  If  any  of  the  pri- 
soners are  committed  for  trial  to  the  Court  of  Session,  the  Magistrate  will,  of 
course,  commit  them  for  trial  before  the  Judge  of  West  Burdwan. 
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lS70b  Kemp,  J. — The  four  prayers  of  this  application  as  stated  by  the  learneol 

counsel  for  the  petitioners  are  : — 

lat. — That  this  Court  will  see  6t  to  quash  the  order  of  tin?  Magistrate  of 
Bancoorah,  directing  the  accused  Puma  Chandra,  Mahesh  Goswami,  and  others,. 


INTHB 
MA.TTBB  09 

Mahbsh 

Chaj^dba.     to  be  put  upon  their  trial  before  the  said  Magistrate, 

Bjlnbbjeb  2nd, — That  this  Court  will  see  lit  to  quash  the  order  of  the  said  Magis- 

'       trate  directing  the  commituient  to  the  Sessions  Court  of   Kali   Sirkar  and 

Q^"       others. 

PuBHA  ^^^ — That  the  whole  case,  supposing  there  be  any  evidence  upon  whicb 

Chandba     to  go  to  trial,  be  transferred  to  another  Magistrate. 

Banbbjbb  j^jth, — That  the  Court  will  see  fit  to  refer  the   whole  case  to  His   Honor 

the  Lieutenant-Governor  of  Bengal,   with  the  view  to  the  removal  of  Mr.  J^ 
P.  Grant  from  the  otfioe  of  Magistrate  of  Bancoorah. 

I  concur  generally  in  the  remarks  made  in  the  elaborate  judgment  of  Mr. 
Justice  Norman.  It  is  to  me  clear  that  the  Deputy  Magistrate  before  whom 
the  case  first  came  saw  no  ground  for  proceeding  against  the  accused. 

The  Magistrate  admittedly  acted  upon  private  information.  He  has  not- 
been  candid  enough  to  disclose  the  source  of  his  information,  but  on  reading 
over  the  vernacular  papers,  I  accidentally  came  upon  a  perwanna  addressed  by 
Mr.  Grant  to  a  subordinate  officer,  from  which  it  appears  that  Mr.  Grant 
acted  upon  information  conveyed  by  an  anonymous  petition. 

The  accused  were  not  even  informed,  as  they  most  certainly  ought  to 
have  been,  of  the  nature  of  the  charge  made  against  them,  nor  of  the  source 
of  the  **  knowledge"  upon  which  the  Magistrate  professed  to  act.  Some  of 
the  accused,  highly  respectable  men,  were  kept  for  many  days  in  confinement 
upon  a  charge  originating  in  an  anonymous  petition. 

Their  applications  to  be  admitted  to  bail  were  met  by  a  demand  for  bail 
to  such  an  extent  and  under  such  extraordinary  conditions  as  to  amount  to  a 
positive  denial  of  justice. 

The  grave  illegalities  and  irregularities  in  the  proceedings  of  the  Magis- 
trate have  been  pointed  out  by  Mr.  Justice  Norman.  I  am  of  opinion  that 
the  ends  of  justice  require  that  the  order  of  the  Magistrate  directing  the  ac- 
cused to  be  put  uppn  their  trial  before  him  be  quashed  :  and,  further,  that 
the  order  of  commitment,  for  the  reasons  given  by  Mr.  Justice  Norman,  must 
also  be  set  aside. 

The  whole  case  hais  not  been  tried  in  a  fair  and  proper  manner.  There 
may  be  evidence,  if  credible  (and  of  this  I  give  no  opinion),  warranting  a  com- 
mitment, but  I  am  clearly  satisfied  that  this  evidence  must  be  taken  de  novo 
by  another  officer,  and  for  this  purpose  I  would  direct  the  transfer  of  the  case 
to  the  file  of  the  Magistrate  of  East  Burdwan.  This  officer  ought,  in  my 
opinion,  to  be  instructed  to  take  up  the  case  as  *a  fresh  case,  and  to  try  it, 
and,  if  necessary,  to  commit  the  accused  to  the  Sessions  Judge  of  the  same 
district.  I  understood  the  learned  counsel  during  the  argument  to  say  that 
he  would  not  press  for  a  reference  to  His  Honour  the  Lieutenant-Governor  of 
Bengal,  if  this  Court  passed  orders  for  the  transfer  of  this  caAse  from  the  file 
of  the  Magistrate  of  Bancoorah.  But  for  this,  I  should  have  considered  it  my 
duty  to  refer  the  whole  proceedings  of  the  Magistrate  of  Bancoorah,  which 
I  consider  to  have  been  illegal,  arbitrary,  and  unjust,  for  the  orders  of  His 
Honor. 

I  concur  with  Mr.  Justice  Norman  in  thinking  that  the  Government  of 
Bengal  should  be  addressed  with  the  view  of  obtaining  orders  for  the  depu- 
tation of  the  Magistrate  of  £ast  Burdwan,  or  other  competent  officer,  to  try 
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tliis  case.  It  would  be  very  harassing  to  the  witnesses  in  the  case  who  reside 
in  West  Burdwan  to  direct  them  to  appear  before  the  Magistrate  of  East 
Burdwan. 


Bef^  Mr.  Justice  Loch  antl  Mr,  Justice  Sir  C.  P,  Hohhouee^  Bart. 

In  thb  Mattbr  of  OOLAM  ARFIN  and  othbrs.^  1870. 

Fehy,  19. 

Unlawful  Auembly,  Member  of— Penal  Code  (Act  XLV.  of  18$0J,  #.  149.  

4>  B.  L.  B. 

Where  a  person  was  killed  by  a  member  of  an  unlawful  assembly,  in  proseoution  of      App.  47. 
the  common  objeot  of  that  assembly,  the  common  object  being  the  abduction  of  that  r|o-nri>  oq  i 
person's  mother,  held  that  all  those  who  were  members  of  the  assembly  at  the  time  such  ^^  " 'K.  83. J 
person  was  killed  were  guilty  of  the  offence  of  killing  her. 

Baboo  AehtUoeh  Dhur  for  appellants. 

LooH,  J.  — Of  the  f]  ve  prisoners  who  have  appealed  in  this  case  nothing 
lias  been  said  in  favour  of  Golam  ArHn,  who,  it  is  admitted,  is  proved  by  the 
evidence  to  have  been  the  person  who  struck  the  blow  which  caused  the  death 
•of  the  deceased.  With  regard  to  the  other  prisoners,  it  is  urged  that  the 
murder  of  the  deceased  was  not  the  common  object  of  the  parties,  bnt  their 
common  object  was,  as  has  been  found  by  the  Judge,  the  abduction  of  Rupa 
Bibi  ;  that  Ferman  Bibi,  her  (?aughter,  in  trying  to  prevent  Rupa  Bibi  being 
carried  off*,  was  struck  down  by  Golam  Artin,  and  as  this  murder  was  not  the 
•common  object  of  all  the  other  prisoners,  they  are  entitled  to  a  mitigation  of 
the  punishment  awarded  by  the  Judga 

Looking  at  the  terms  of  s.  149  of  the  Indian  Penal  Code,  we  find  that, 
"•*  if  an  offence  is  committed  by  any  member  of  an  unlawful  assembly,  in  pro- 
secution of  the  common  object  of  tliat  assembly,  or  such  as  the  members  of 
that  assembly  knew  to  be  likely  to  be  committed  in  prosecution  of  that  ob- 
ject, every  person  who,  at  the  time  of  the  committing  of  that  offence,  is  a 
member  of  the  same  assembly,  is  guilty  of  that  offence."  Now,  the  facts  of 
this  case  are  not  denied.  It  is  proved  that  the  prisoners  did  come  to  carry 
off  Rupa  Bibi ;  that  they  were  at  that  time  members  of  an  unlawful  assem- 
bly ;  that  they  came  armed  ;  and  that  one  of  their  members  did  strike  down 
and  kill  Ferman  Bibi  with  a  weapon  similar  to  that  with  which  all  of  them 
were  armed.  Nor  can  it  be  doubted  that  the  members  of  this  assembly  knew 
that  such  a  result  would  follow  the  attempt  which  they  were  about  to  make 
to  carry  off  Rupa  Bibi,  and  they  were  prepared  to  resist  any  attempt  that 
might  be  made  to  prevent  them  from  accomplishing  their  design,  and  they 
were  prepared  to  use  just  such  a  lethal  weapon  as  one  of  the  members  of  that 
assembly  did  use,  and  thereby  caused  the  death  of  Ferman  BibL  It  appears 
to  us,  therefore,  that  the  finding  of  the  Judge  is  correct,  and  that  the  sen- 
tence passed  upon  the  prisoners  is  a  proper  one,  and  that  this  appeal  must 
be  dismissed. 

*  Appeal  Ng.  72  of  1870,  from  a  sentence  passed  by  the  Sessions  Judge  of  Baoker- 
gunge,  dated  the  26th  November  1869. 
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Before  Mr.  Justice  L.  S.  Jackson  and  Mr.  Justice  Markhy. 
1869.  QUEEN  V.  GAGALU  MAGALU,  and  others  (Prisoneks). 

^^^'      '         CHminal  Procedure  Code,  as.  209,  210,  211,  and  (Act  VIII.  of  1869),  ».  369—Depoiu 
4  B.  L.  B.  ^^^  ^f  ^^^  Witness — Tender  of  Pardon  to  prisoner. 

■^PP'      *  "When  it  is  proposed  to  read  the  deposition  of  a  witness  alleged  to  be  dead,  the  death 

[12W.R.80.]  of  the  witness  should  first  be  strictly  proved,  unless  it  is  admitted  on  the  other  side,  and 
the  reading  of  the  deposition  not  objected  to. 

Procedure  as  to  tendering  a  pardon  to  a  prisoner  before  examining  him  as  a  witness, 
discussed. 

Mr.  Cowell  for  appellants. 

'J'he  facts  and  the  arguments  in  the  case  sufficiently  appear  in  the  judg- 
ment delivered  \ty 

Jackson,  J. — The  appellants  in  this  case  have  been  convicted  in  a  trial 
by  jury,  in  Assam,  of  the  offence  of  murder.  The  Judge,  though  entirely 
disapproving  of  the  verdict,  has  passed  sentence  of  transportation  for  life 
upon  the  prisoners,  and  the  prisoners  have  now  appealed  upon  the  ground 
that  the  direction  of  the  Judge  to  the  jury  contains  both  absolute  errors  in 
the  way  of  misdirection,  and  also  errors  of  omission,  such  as  to  invalidate 
that  (liiection,  and  to  make  it  the  duty  of  this  Court  to  set  aside  the  proceed- 
ings, and  order  a  new  trial. 

The  learned  counsel  who  appeared  for  the  appellants  set  forth  what  he 
.consider(*d  to  be  the  errors  both  of  omission  and  conimission  on  the  part  of 
the  Judge,  and  proposed  to  read  to  us  the  evidence  on  the  trial,  in  order  to 
show  that  the  prisoners  had  been  prejudiced  by  those  errors,  and  that  .the 
case  was  one  in  which  tins  Court  ou^ht  to  interfere.  The  case  of  Elahi 
Biiksh^  was  very  much  referred  to.  The  learned  counsel  read  portions  of  the 
Judgment  of  the  Cliief  Justice  as  indicating  the  principles  on  which  this  Court 
would  proceed  in  dealing  with  such  cases.  But  it  seems  to  me  impossible  to 
lay  down  with  precision  in  what  cases  this  Court  may  and  ought,  and  in 
what  cases  it  may  not  and  ought  not,  to  interfere  with  the  direction  of  the 
Judge  so  as  to  set  aside  a  trial  by  jury  after  verdict  has  been  given.  I  do 
not  think  it  necessary  in  this  case  to  go  seriatim  into  the  grounds  which  the 
learned  counsel  has  laid  before  us,  because,  1  think,  we  must  deal  with  each 
case  upon  its  own  merits ;  and  taking,  as  we  are  bound  to  take,  the  charge 
of  the  Judge  to  the  jury  as  a  whole,  say  whether  its  tendency  has  been  upon 
the  whole  to  give  a  correct  or  incorn^ct  direction  to  the  mind  of  the  jury. 
Applying  that  test  to  the  case  before  us,  I  think  I  am  bound  to  say  that 
there  is  no  such  error  in  the  charge  of  the  Judge  as  ought  to  induce  us  to 
interfere  with  the  proceedings.  T  think  the  Judge  has  in  no  way  led  the 
jury  to  attach  undue  weight  to  any  portion  of  the  evidence.  On  the  con- 
trary, I  think  that  he  has  taken  throughout  a  favourable  and  merciful  view 
of  tiie  case  towards  the  prisoners,  and  that  it  would  be  an  altogether  mis- 
placed rule  for  us  to  apply  to  the  direction  of  a  Judge  in  a  Mofussil  Court 
-the  same  criticisms  which  we  would  to  a  charge  of  a  Judge  in  an  English 
Court  of  Assizes.  I  think,  therefore,  that  the  grounds  of  appeal,  as  regards 
the  whole  of  the  prisoners  in  relation  to  the  Judge's  direction,  must  fail. 

I  have  been  reminded  by  my  learned  colleague,  Mr.  Justice  Markhy,  of 
an  objection  to  which  I  think  I  ought  to  advert  separately.  That  is  an  ob- 
jection taken  to  the  admission  of  the  evidence  of  a  witness,  named  Oruna. 
It  is  objected  in  regard  to  this  witness  that  he  was  not  examined  by  the 

»  5  W.  K.,  Cr.,  80. 
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Obort  of  Seanon,  but  that  his  deposition  was  received  and  read  at  the  trial        1889. 

lipou  its  appearing  to  the  Oonrt  tlutt  the  witness  was  dead,  when  in  fact  there  — T"^ 

was  nothing  before  the  Oourt  in  the  shape  of  proof  to  show  that  he  was      V^b'' 
tiead.     By  s.  369  of  the  Oode  of  Oriminal  Procediire,  it  is  provided  that     GAolm 
^'  the  euiminatioQ  of  a  witness  taken  and  attested  by  the  Magistrate  in  the     Maoalv, 
preseiioei>£  the  aocased  person  may  be  given  in  evidence,  if  the  witness  be    4  b.  L.  K. 
dead,  or  the  Oourt  be  satisfied  that,  for  any  sufficient  cause,  his  attendance     App.  50. 
cannot  be  procured."    I  think  that,  in  order  to  make  the  evidence  of  a  de-  IU-W.B,8D.] 
ceased  witness  legally  admissible^  provided   that  the  admission  of  that  evi- 
dence is  questioned,  it  it  necessary  strictly  io  preve  the  death  ol  the  witness. 
I  think  it  would  be  quite  competent  to  the  counsel  for  the  prisoner  at  the 
time  of  the  trial  to  admit  the  death  of  the  witness,  and  to  dispense  the  pre* 
•eoution  from  proving  that  circumstance,  and  I  think  the  Ooij^vt  might,  upon 
such  admission,  allow  the  evidence  to  be  read  ;  and  I  do  not  think  it  would 
be  tor  the  prisoner  upon  appeal  to  complain  that  his  counsel  had  made  that 
admission  improperly.     Upon  this  point,  therefore,  I  think  no  valid  objection 
to  the  proceedings  in  app^  is  made  out 

There  is  another  and  separate  objection  which  relates  to  the  case  of  one 
of  the  prisoners,  named  Magalu.  The  point  in  question  is  that  the  Oourt  of 
Session,  acting  under  the  powers  contained  in  s.  210,  Act  VIII.  of  1869, 
being  the  Act  to  amend  the  Oode  of  Oriminal  Procedure,  during  the  trial,  ten* 
dered  a  pardcm  to  this  prisoner ;  that  the  priscmer  made  some  statement  to 
the  Oourt ;  and  that  thereupon  the  Oourt,  instead  of  ordering  the  commit* 
ment  of  the  prisoner  under  s.  21 1,  withdrew  the  tender  of  pardon,  and  or- 
dered the  trial  to  proceed  as  if  no  such  tender  had  been  made.  It  b  contend- 
ed that  it  was  not  open  to  th^  Oourt  to  take  that  course,  but  that  the  trial 
.of  Magalu  ought  to  have  stopped  ;  and  although  it  would  proceed  in  regaid 
to  the  remaining  prisoners,  that  prisoner  ought  to  have  been  re-committed, 
and  proceedings  taken  in  respect  of  him  de  nova. 

I  think  that,  under  ss.  309, 210,  and  211,  the  procedure,  if  properly  and 
completely  carried  out,  must  be  this.    The  Ck>urt,  or  Magistrate,  must  ten- 
der a  pardon  to  the  primmer,  explaining  to  liim  the  conditions  which  accDin- 
pany  that  tender.     It  is  for  the  prisoner  then  either  to  accept  or  refuse  tl^e 
tender.    If  he  refuse,  the  tender  will  have  been  abortive,  and  the  trial  would 
proceed  as  if  no  such  tender  had  been  made ;  if  he  accept,  it  is  the  duty  of 
the  Oourt,  as  pointed  out  in  s.  209,  to  examine  him  as  a  witness  in  the  case 
under  the  rules  applicable  to  the  examination  of  witnesses,  and  then,  if  after 
having  so  examined  him,  the  Oourt  be  of  opinion  that  he  has  not  complied 
with  the  conditions,  the  Oourt  may  then  commit  or  order  him  to  be  commit- 
ted for  trial  upon  the  charge  in  respect  of   which  pardon  was  tendered, 
l^ow,  as  to  what  took  place  on  the  present  occasion,  I  confess  I  have  some 
doubt — though  a  slender  doubt — as  to  whether  the  prisoner  did  accept  or  re- 
fuse the  pardon  offered  to  him.     I  am  inclined  to  think  that  he  did  ref  usa 
It  is  clear,  however,  that  if  he  did  accept,  the  subsequent  proceedings  of  thje 
Oourt  in  respect  to  that  prisoner  were  irregular,  and  the  trial  was  probably 
void  in  regard  to  him.     I  think,  therefore,  that  before  we  can  make  any  fur- 
ther order  in  respect  to  this  prisoner,  it  will  be  necessary  to  call  upon  the 
Judicial  Oommissioner ;  and  I  propose  that  he  be  called  upon  to  state  whe- 
ther, upon  the  tender  of  pardon  being  made  to  Magalu,  he  accepted  or  re- 
fused the  tender  so  made,  that  is,  whether  the  words  used  \ry  the  prisoner, 
namely,  tiiat  "  he  knew  nothing  of  the  case,"  amounted  to  an  acceptance  it 
the  tender  of  pardon,  and  subsequent  imperfect  compliance  with  the  condi- 
tions of  it ;  or  whetfiar  they  wore  meant  to  be,  and  were  looked  upon,  by  the 
Judicial  Oommissioner,  as  a  refusal  to  make  any  communication,  and,  thero- 
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1869.        fore,  a  refusal  of  the  tender  of  pardon.     Upon  the  Judici^),  Oommisaionf^ 
Qjj^j^       making  an  answer  to  this  question,  and   so  completing  the  record^   we  siiaj(l 

^  he  in  a  position  to  deal  further  with  the  case  o^  thib  prisoner. 

Gaoalu  Market,  J.— I  am  of  the  same  opinion.    I  think  there  waano^misdiEeo- 

Maoalit,     ^Iq^^  j^q^  ^^  there  was  no  error  in  admitting  the  depoaition.     U^ipoti  the 

^?'  ^^*    other  point,  our  opinion  must  await  the  result  ai  the  inquirwa  whlt^  h&va 

^PP«>-      to  be  made.  ,  T 

[l^W.B.^.]  The  following  order  was  passed  on  the  prisoner  Magalu  on  the  1st  April 

1870:-^ 

It  appears  from  the  proceeding  submitted  by  the  Judioial  Corpraissiooar 
that  the  prisoner  Magalu  refused  the  tender  ol  pavdoa  made. to  hinii,  It  la 
dear,  therefore,  that  the  point  taken  by  the  learned  counsel  for  the  prisoner 
does  not  arise,  and  the  conTietion  being  good  in  other  reepecte  it  k  alfirmed» 


Before  Mr.  Juetiee  Norman  and  Mr*  Jmtice  Ba^lep. 

1870.  QUEEN  V.  HARIDAS  KUNDU  and  others.^ 

Feb.  12, 

Begistratum  of  Document^  Offence— Ad  XX.  of  1866,  #.  95, 

4  B.  L.  R. 

App.  69.  -A^  Sub-Begistrar  under  Act  XX.  of  1866  has  no  power  to  investigate  regarding  He 

nqw  P  91  T  ^J^^^^^itt*!  of  ^^  oifeuce  committed  before  him  in  the  registratiott  of  any  document,  but 
Lio  vf  .It.  zi,}  should  cause  the  complainant  to  proceed,  under  ».  66  of  the  Gode  of  Criminal  Procedure, 
before  the  liagiBtrate,  or  before  an  officer  authorised  to  receive  such  coiapla^nt. 

The  tanctiou  of  the  Registrar,  under  s.  95,  Act  XX.  of  1^66,  relates  to  n  pn>^ut^<^ 
to  be  instituted  by  the  8ub-Regbtrar  for  an  offence  upder  the  Act. 

This  was  a  reference  to  the  High  Court,  under  a.  4S4  of  the  OrimiiMil 
Procedare  Code.  The  facts  sufficiently  appear  in  the  judgment  of  the  Coart, 
which  was  delivered  by 

Norman,  J. — Abend  having  been  registered  on  the  28th  of  January 
1869  before  the  Sub-Registrar  of  Madanpore,  purporttng  to  have  been  exe- 
cuted W  Eamalakant  Guho,  four  months  afterwards^  iTi^y.,  on  the  28th  o£ 
May,  Ejamalakant  presented  a  petition  to  the  Magietrate,  atating  that  the 
document  was  a  forgery,  and  praying  for  an  investigation. 

On  recwving  this  complaint,  it  would,  no  doubt,  have  beeit  the  propc/r 
course  for  the  Sub-Registrar  to  have  caused  the  complainant  to  proceed 
under  the  66th  section  of  the  Code  of  Criminal  Procedure,  either  before  the 
.Magistrate  of  the  district,  or  before  himself,  if  he  is  authorized  to  receit^ 
such  complaints  without  reference  from  the  Magistrate.  However,  he  pro- 
ceeded to  investigate  the  allegation  of  Kamalakant,  as  Sub-Registrar  ;  and 
after  reference  to  the  Registrar  of  Backergunge,  drew  up  a  rubakari,  address- 
ed to  himself,  as  Deputy  Magistrate,  to  whom  he  transferred  the  papers  for 
judicial  enquiry.  This,  again,  was  irregular.  The  sanction  of  the  Registrar, 
under  s.  95  of  Act  XX.  of  1866,  is  to  a  prosecution  to  be  instituted  by  the 
Sub-Registrar  for  an  ofifence  under  the  Act.  Tlie  Sub-Registrar  did  not  prose- 
cute, but  took  up  the  case  as  Magistrate.  His  ne^^t  step  was  to  issue  suui- 
monses  against  XJmatara,  the  prisoners  Radhauath  Dey,  Krishna  Oharan 
Banerjee,  and  three  other  persona  We  think  the  proceeding  can  be  sustain- 
ed as  one  taken  under  the  powers  of  s.  68  of  the  Code  of  Criminal  Proce- 
dure, it  having  been  brought  to  the  notice  of  the  Magistrate,  though  by  the 
^irregular  enquiry  which  had  taken  place  before  him,  that  an  offence  had  beeti 
committed.     Witnesses  were  examined  oh  the  10th  and  28th  of  September-, 

^  Reference  under  s.  434  of  the  Code  of  Criminal  Procedure. 
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ftTid  the  26th  and  30th  of  October,  and  the  9th  November,  and  the  prisoners        1809. 
Itadhanath  Dey  and  Krishna  Oharan  Banerjee  committed  for  trial  on  the  — ^^      — 
iOth  November.      That  commitment  appears  to  us  to  be  regular,  and  there      wubbn 
are  no  sufficient  grounds  for  quashing  it.  Haridas 

Rut,  on  the  9th  of  November,  Haridas  Kundu  was  examined  as  an  ao-      Kundu, 
cused   p^-Son,  and  comtaitted  for  trial  on  the  following  day,  the  10th,  no    4  b.  L.  E. 
charge  having  been  previously  made  against  him.    The  witnesses  upon  whose     App.  69. 
evidence  he  wa:8   committed   for  trial  were  not  apparently  examined  in  his  [13  W'.B.  21.] 
J)resence,  nor  had  he  any  opportunity  of  cross-examining  them.      It  is  clear 
that  there  is  nothing  to  justify  the  commitment  of  Haridas  Kundu,  which 
must,  accordingly,  be  quashed. 

We  desire  that  K)9imalakant  Guho  be  informed  that  he  must  proceed  in 
the  usual  way  by  a  complaint  before  the  Magistrate  against  Haridaa 

It  will  probably  be  desirable  to  stay  the  trial  of  the  other  prSsonem 
until  after  Haridas  shall  have  been  committed,  or  discharged  by  the  Magis- 
trate, and  if  he  is  committed,  that  the  Sessions  Judge  should  try  the  cases  of 
the  three  prisoners  together. 

Before  Mr.  Justice  L.  S'JacJcson  and  Mr.  Justice  Mdrhhy. 
THE  QUEEN  v.  MAHIMA  CHANDRA  OHUOKERBUTTY  1869. 

(PaiSONEE).!  ^^^'  ^^' 

W%ine99  of  the  Accuted^Act  XXV.  of  1861,  *.  265.  ^^'  \?" 

•^  :  *^  App.  77. 

Conviction  set  asido  on  the  Kround  of  the  Magistrate's  irregularity  in  refusing, '°  '^  ri2  W  B  77 1 
trial  before  him,  under  Chapter  XV.  of  the  Criminal  Procedure  Codo,  to  allow  the  exaini-  ^  •    •  ''-J 

nation  of  a  witness  who  had  been  tendered  on  behalf  of  tho  accused. 

Baboo  Narsinff  Oiaiuira  Mitten  for  petitioner. 

The  judgment  of  the  Oourt  was  delivered  by 

Jackson,  J. — In  this  case  one  Mahiina  Chandra  Chuckfei'Lutty  was 
charged  before  the  Cantonment  Magistrate  of  Dam-Dum  with  criminal 
trespass.  There  were  several  other  persons  also  charged  with  the  same  offence. 
Tliese  parties  were  convicted,  and  the  Magistrate,  considering  that  Mahima 
Chandra  Chiickerbutty  was  the  principal  offender,  sentenced  him  to  rigorous 
imprisonment  for  one  month,  and  the  other  parties  concerned  to  less  periodii 
of  imprisonment.  Against  these  sentences,  under  s.  411  of  the  Code  of 
Criminal  [procedure,  no  appeal  could  He.  Mabima  Ohandira  Chuckerfeutty, 
accordingly,  presented  a  petition  to  the  Sessions  Court  of  the  24-Pergunnasl 
f)raying  that  his  case  might  be  sietit  U|:^  for  reyigion  to  the  High  Court,  ana 
the  Sessions  Judge  accordingly  referred  tW  Case  to/this  Court  by  his  l^te^ 
No.  103,  dated  the  11th  of  December  last.  The  substance  of  the  Judge'^ 
letter  was  that  he  found  no  such  irregularity  in-  the  proceedings  as  would 
necessitate  a  reference  to  the  High  Court,  and  that,  although  he  considered 
ibe  punishment  awarded  excessive,  that,  in  his  opinion,  would  not  justify 
liim  in  recommending  a  revision  of  the  proceedings.  "  But,"^  he  said,  "the 
appellant  has  Set  forth  in  his  petition  various  facts  with  reference  to  which 

»  Criminnl  Reference,  No.  103,  from  the  Judge  of  24-Pergunnas,  dated  the  11th 
4)eceuiber  1809. 

»  [Overruled  by  Queen  t.  Nara^an  Naik  (5  B.  L.  B.  660;  14  W.  B.  84).  Approved 
m  Qneen  v.  Grith  Chandra  Qhose  (7  B.  L.  K.  518 ;  16  W.  E.  40).  Distinguished  in 
Qtieen  v.  Uinesh  Chandra  Chowdhry,  (5  B.  L.  B.  160 ;  14  W.  B.  1).  Followed  in  Iswar 
Chandra  Koer  v.  t/mesh  Chandra  Pal  (8  B.  L.  B.  19).  Beferred  to  in  Queen  j.  Surendra 
Ihtth  Rot/  (5  B.  L.  B.  274 ;  18  W.  B.  27),  Queen  v.  Mahima  Chandra  Ghuckerhuitif  (7  B. 
L.  B.  2U ;  15  W.  B.^),  and  Quern  v.  Uaru  (9  B.  L.  B.  146 ;  18  W.  B.  IS). 
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1869.        lie  ftlkgas  that  the  C^tonnent  Magistrate,  aotnated  by  a  personal  feelingi 
T  hits  treated  him  with  great  and  unneoeesarj  sererity  and  injustice,     Thia 

™^       alleigat^iofi,  so  far  as  tlie  facts  are  concerned,  is  borne  out  by  the  record  ;  and 
Mahiua      ^  think  the  excessive  bail  demanded  by  the  Magistrate,  and  the  subsequent 
Chandxa     detention  of  the  «ppdlanl  on  a  charge  of  this  petty  nature,  is  deserving 
^^HucuB-    of  censure,   and  in  the  view  of  this  treatment  it  appears  to  me  «that  the 
BtrtTT,        High  Court  nay  be  of  opinion  that  the  imprisonment  which  the  defendant 
^.^*  -^iJ^    tias  already  suffered  is  sufficient  for  the  offence  of  which  he  has  been  convicted." 
App.  77.      ]^0^^  It  appeared  to  me,  and  also  to  Mr.  Justice  Markby,  that  this  was  a 
I^^^'^'^^J  recommebdatiou  of  the  Judge  on  which  we  could  not  possibly  act.     The 
Judge  was  of  opinion  that  no  such  irregularity  had  taken  place  in  the  pro- 
eeedings  as  to  warrant  an  interference  by  this  Oourt  by  way  of  revision  ; 
but  on  a  consideration  of  certain  allegations  of  misconduct  against  the  Joint- 
Magistrate,  he  proposed  to  us  to  take  such  conduct  into  consideration,  and 
upon  that  ground  to  mitigate  the  sentence  passed  upon  the  petitioner.     This, 
as  we  intimated  on  a  former  occasion,  it  was  impossible  for  us  to  do,  because^ 
in  the  first  place,   it  would  be  impossible  for  us  to  make  any  order  on  such 
allegations  of  misconduct  without  hearing  what  the  Joint-Magistrate  had  to 
say  by  way  of  explanation  or  defence ;  and,  in  the  next  place,  such  acts  of 
misconduct,  if  made  out,  might  be  ground  for  the  Lieutenaut-Qovemor,  or 
other  proper  authority,  making  such  order  as  might  be  required  in  regard  to 
the  Joint-Magistrate,  but  would  not  be  ground  for  our  reversing  a  conviction 
legally  arrived  at. . 

But  the  vakeel,  wtio  appeared  for  the  petitioner  in  this  Court  informed 
us  that  he  was  prepared  to  make  a  substantial  application  to  the  Court,  and 
to  show  ground  upon  which  the  Oourt  ought  to  interfere  by  way  of  revision, 
and  set  aside  the  conviction. 

Accordingly  we  have  heard  him  this  morning.  He  has  stated  to  us  two 
grounds  on  which  his  application  was  to  proceed.  The  first  of  these  is,  that 
the  Magistrate  has  irregularly  and  illegally  examined  the  defendant,  or  the 
accused  person,  in  this  case,  although,  as  the  trial  before  the  Magistrate  was 
one  under  the  15th  chapter  of  the  Code  of  Criminal  Procedure,  the  law  does 
not  allow  any  such  examination.  He  has  pointed  out,  and  I  think  correctly, 
that  a  Magistrate  holding  a  preliminary  investigation  under  the  12th  chapter 
of  the  Code,  and  a  Magistrate  holding  a  trial  of  an  offence  within  his  juris- 
diction under  the  14th  chapter  of  the  Code,  are  distinctly  empowered  by  sa. 
202  and  250  to  put  questions  to  the  accused  and  to  examine  him  as  they 
may  consider  necessary,  and  the  Court  of  Session  has  similar  power  in  re- 
gard to  persons  on  trisi  before  that  Court ;  but  the  Procedure  Code^  makes 
no  such  provisions  in  respect  of  parties  under  trial  under  the  15th  chapter. 

It  is  not  easy  to  say,  owing  to  the  mode  in  which  the  examination  of 
the  accused  has  been  recorded,  to  what  extent  this  examination  was  earned, 
nor,  perhaps,  is  it  easy  to  say  how  far  he  has  been  prejudiced  by  such 
examination.  But  I  think  it  unnecessary  to  give  any  positive  opinion  upon 
this  point,  inasmuch  as  the  next  ground  on  which  the  application  proceeds 
is  in  my  opinion  sufficient  to  enable  us  to  dispose  of  this  casoi  '1  hat  ground 
is  that  set  forth  in  the  petition  to  the  Court  of  Session,  namely,  that  when 
the  petitioner  was  under  trial,  the  Magistrate,  upon  a  witness  of  his,  named 
Tiluck  Singh,  being  tendered  for  examination,  refused  to  examine  that 
witness,  or  put  him  upon  his  oath,  but  merely  put  certain  questions  in  an 
informal  way  to  the  witness,  and  deciding  that  the  evidence  he  was  likely 
to  give  was  not  material,  refused  to  proceed  further,  or  to  examine  him  as  a 

'  The  emisiiou  is  supplied  by  Act  VIII.  of  1869,  s  262A. 
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witnen.     It  is  quite  manifest  that  snch  a  refasal  on  tbo  part  of  the  Magise       XBCa 
trate  was  altogether  irregular,  and  was  likely  to  prejudice  the  prisoner  in       QrynM 
a  very  serious  degree.     That  the  Magistrate  did  so,  we  are  assured  not  merely       ^  ^™ 
by  the  affidavit  annexed  to  a  previous  petition  presented  t6  this  Court  whion     M^Tnyy 
came  before  the  Chief  Justice  and  Mr.  Justice  Mitter  upon  an  application    Chandiu, 
to  remove  the  case  during  trial  to  another  Magistrate's  Courts  but  is  also    ^°y?^ 
farther  stated  by  the  vakeel  himself,  who  is  before  us  to-day,  and  who  was      *^^t\ 
present  in  Court  during  the  proceedings  before  the  Magistrate.  *iSp  77 

I  attach  the  greatest  importance  to  this  statement  made  to  us  by  the  ri2W.B.77.] 
vakeel,  because  I  consider  that  it  is  made  under  a  sense  of  the  responsibility 
which  that  gentleman  must  feel  in  making  such  a  statement  to  us,  knowing 
that  we  should  feel  bound  to  accept  that  statement  on  the  guarantee  of  his 
character  and  of  his  responsibility  to  the  Court ;  and,  therefore,  although  we 
might  hesitate  in  fully  accepting  such  a  statement  made  merely  on  the 
affidavit  of  an  interested  party,  when  that  affidavit  is  corroborated  by  the 
statement  of  a  gentleman  practising  in  this  Court,  I  think  we  are  bound  to 
act  upon  it.  His  statement  is  most  clear  and  unequivocal.  What  he  says 
is  nearly  in  these  words :  '*  I  myself  was  a  witness  to  the  fact,  namely,  of  the 
Magistrate's  refusal  to  examine  that  witness.  On  the  17th  November  the 
case  for  the  prosecution  closed.  Next  morning  the  Magistrate  asked  what 
was  the  defence,  and  the  Magistrate  proceeded  to  examine  the  defendant^ 
though  1  protested  against  his  doing  so.  He  then  called  upon  the  Court  In* 
spectur  to  produce  the  list  of  witnesses  filed  by  the  defendant,  and  then  said 
he  was  not  going  to  waste  his  time  by  examining  some  10  witnesses.  I  said 
1  must  exercise  my  right  of  examining  such  witnes^ies  as  I  think  proper ; 
but,  of  course,  I  would  not  call  witnesses  I  did  not  consider  material  Tiluck 
Singh  was  the  first  witness  produced.  The  Magistrate  said,  *  Let  us  see  what 
this  man  knows.'  He  (the  witness)  said  something  I  do  not  recollect  I 
asked  the  Magistrate  to  put  the  witness  on  his  oath.  The  Magistrate  said 
that  was  not  material.  I  then  said,  '  The  Court  has  a  question  of  fact  to 
consider,  and  a  grain  might  turn  the  scale&'  The  Magistrate  still  refused  to 
examine  the  witness." 

It  appears  to  me  that  this  is  an  irregularity  which  is  quite  fatal  to  the 
conviction  had  upon  the  trial.  It  would  be  most  unsafe  for  a  Magistrate  or 
Judge  to  attempt  to  ascertain  by  such  a  mode  as  this  what  the  nature  of  a 
witness's  testimony  was  likely  to  be,  and  it  would  also  be  impossible  for  a 
Magistrate  to  determine  in  this  rough  way,  beforehand,  what  the  effect  of 
such  testimony  a  witness  was  giving  might  be,  when  he  came  to  consider  the 
evidence  on  both  sides,  and  to  determine  whether  the  prisoner  was  or  was 
not  guilty.  The  Magistrate  was  clearly  bound,  as  provided  in  s.  266  of  the 
Code  of  Criminal  Procedure  in  such  a  case,  to  proceed  to  hear  the  accused 
person,  and  such  witnesses  as  he  might  produce  in  his  defence,  and  I  think 
the  refusal  in  this  case  was  the  less  justifiable,  inasmuch  as  the  accused  had 
the  benefit  of  the  advice  of  a  pleader  of  this  Court,  who  must  be  supposed  to 
have  understood  what  was  necessary  and  right  to  be  done  for  his  client's  de- 
fence, and  also  to* act  under  a  sense  of  his  responsibility  as  such  pleader.  I 
think,  therefore,  that  upon  this  ground,  and  without  entering  into  the  further 
questions  which  might  be  raised  upon  this  application,  we  are  bound  to  set 
aside  the  conviction,  and  to  order  the  petitioner  immediately  to  be  discharged. 

Markby,  J. — I  also  think  that  this  conviction  must  be  quashed.  It  ap- 
pears to  me  that  the  course  taken  by  the  Magistrate  in  refusing  to  examine  a 
witness  who  was  formally  tendered  on  behalf  of  the  accused,  was  absolutely 
illegal^  and  that  no  conviction,  after  such  a  course  taken  by  the  Magistrate, 


Digitized  by 


Google 


190  BBNGAZ  LAW  ^SPORTS.    (A  PP.)  YOL.  it 

1869.        can  be  supported.     I  observe  that  the  Magistrate  suggests  as  a  ground  for 

— : taking  the  course  he  did,  that  the  time  of  the  Court  would  thereby  be  wasted. 

QuESN  jj.  jg  quite  needless,  1  think,  to  point  out  that  that  would  be  no  ground  what- 
Mahima.  ®^®^  ^^^  violating  the  law.  Jt  also  seems  to  me  that  the  ground  does  not  exist, 
Chandra,  for,  as  has  been  already  pointed  out,  the  vakeel  who  was  present  pledged  him- 
Chuckbb-  self  not  to  waste  the  time  of  the  Court  Under  any  circumstanees  the  Court 
BUTTY,  ought  to  have  accepted  that  undertaking.  I  also  think  that  any  Judge  who  con- 
4  B.  L.  B.  ducts  business  with  tact  and  patience  will  find  little  difficulty  in  preventing 
App.  77.  iijj^Q  being  wasted  by  the  examination  of  useless  witnesses,  without  violating 
tl2 W.  B.  77.]  the  established  rules  of  procedure. 


Before  Mr,  Justice  L.  S*  Jackson  and  Mr.  Justice  Glover, 

1870.  THE  QUEEN  u  GOBARDHAN  BHUTAN. 

April  9. 
^  .  Private  Defence,  Eight  of —Penal  Code—ss,  97,  99, 102— Charge,  AlUrimg  qftsr  Aeemsed 


4  B.  L.  B.  plead*  Guilty. 

App.  rpjjQ  f Igl^  Qf  private  defence  as  described  in  s.  97  of  the  Penal  Code  is  subject  to  the 

[IS  W.B.65.]  restrictioDs  mentioned  in  8.  99,  that  is,  it  should  be  exercised  only  in  the  defence  of  one's 
own  body  or  that  of  another  person  against  an  offence  affecting  the  human  body.  Under 
is.  102,  the  right  commences  only  on  a  reasonable  apprehension  of  danger  to  the  body 
caused  by  an  attempt  or  threat  to  commit  an  offence  ;  and  by  s.  99,  cl.  4,  the  right  is  re- 
stricted to  not  inflicting  more  harm  than  it  is  necessary  to  inflict  for  the  pur^se  of  defenoe. 
When  an  accused  pleads  guilty  to  a  charge  already  framed,  the  beisions  Judge  has 
DO  power  to  ullcr  the  ohar;j:c  upon  the  evidence  in  the  record.  Upon  a  charge  of  murder 
the  accused  pleaded  "  guilty  " — the  Ses^ious  Judge,  taking  into  consideration  the  circura- 
Btauces  of  the  case,  reduced  the  charge  to  homicide  not  amounting  to  murder.  Held,  that 
the  proceeding  was  illegal. 

Jackson,  J. — The  prisoner  in  this  case  was  charged  with  the  murder  of 
Jaguvo  Bhuyan,  and  he  pleaded  "guilty."  On  that  plea,  the  Judge,  consider- 
ing it  unnecessary  to  hold  a  formal  trial,  proceeded  to  take  into  oousideratioa 
the  circumstances  which  appeared  in  the  depositions  taken  by  the  Magistrate, 
and  thereupon  reduced  the  plea  of  "  guilty,"  which  he  had  recorded,  to  a  plea 
of  guilty  of  the  offence  of  culpable  homicide  not  amounting  to  murdef .;  and 
for  this  purpose,  he  has,  in  favour  of  the  prisoner,  brought  the  case  within 
the  secoiul  exception  appended  to  s.  300  of  the  Indian  Penal  Code,  which  de- 
fines the  offence  of  murder.  That  exception  is  in  these  words :  "  Culpable 
homicide  is  ribt  murder,  if  the  offender,  in  the  exercise,  in  good  faith,  of  the 
right  of  private  defence  of  person  or  property,  exceeds  the  power  given  to  him 
by  law,  and  causes  the  death  of  the  person  against  whom  he  is  exercising  such 
right  of  defence  without  premeditation,  and  without  any  intention  of  doing 
more  harm  than  is  necessary  for  the  purpose  of  such  defence." 

The  facts,  as  they  appear  from  the  depositions,  are,  that  the  accused  and 
"the  deceased,  with  a  third  person,  met  one  day  at  a  liquor  shop,  and  there 
drank  together;  that  they  afterwards  walked  in  company,  the  third  person  just 
mentioned  being  a  little  ahead  of  the  other  two  ;  and  that,  while  these  two 
were  walking  together,  an  altercation  took  place  in  respect  of  the  deceased  per- 
son having,  as  alleged  by  the  prisoner,  caused  the  death  of  the  prisoner's  four 
children  by  his  incantations.  According  to  the  prisoner's  account,  the  deceased 
admitted  that  he  had  so  caused  their  death,  and  added  that  he  would  also  bring 
about  the  death  of  the  prisoner  ;  in  short,  that  he  would  not  allow  him  to  quit 
that  jungle,  but  would  cause  him  to  be  taken  by  a  tiger.  Thereupon  the  pri- 
soner states  that  he  killed  the  deceased  with  several  blows  of  a  heavy  lati. 

The  Judge,  looking  upon  the  accused  as  an  ignorant  savage,  who  proba- 
bly believed  that  the  deceased  had  the  power  of  bringing  about  his  death  iii 
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tti(^  way  mentioned,  considers  the  accused  to  have  acted  in  the  exercise  of  his        l^^^^* 
ri;clit  of  private  defence,  but  that,  in  the  exercise  of  that  right,  he  went  further       "Z 
ihati  the  law  allowed,  and  therefore  brings  him  under  the  second  exception  of  ^^ 

&   .300.  GOBAR- 

It  seems  to  me  that  this  view  of  the  case  is  altogether  untenable     The     B^t^ 
right  of  priarate  defence  is  described  in  s.  97  of  the  Indian  Ponal  Code,  and     AXij-Q 
it  is  there  staled  that  **  every  person  has  a  right,  subject  to  the  restrictions    \^'   Vq^* 
contained  in  s.  99,  to  defend  his  own  body  and  the  body  of  any  other  person  p,qw  B.  k^  1 
against  any  offence  affecting  the  human  body."     "  Offence"  denotes  a  thing  *-        •    •     -J 
made  punishable  by  the  Penal  Code.     And  the  third  restriction  contained  in 
B.  99  is  that  "  there  is  no  right  of  private  defence  in  cases  in  which  there  is 
time  to  have  recourse  to  the  protection  of  the  public  authorities ;"  and  s.  102 
provides  that  "  the  right  of  private  defence  of  the  body  commences  as  soon 
as  a  reasonable  apprehension  of  danger  to  the  body  arises  from  an  attempt  or 
threat  to  commit  the  offence, '^  though  the  offence  may  not  have  been  com- 
mitted.    I  think,  making  every  allowance  for  the  possible  ignorance  of  the 
accused,  it  cannot  be  said  that  there  was  any  reasonable  apprehension  of 
danger  to  the  body  from  the  idle  words  used  by  the  deceased  man  when  per- 
haps excited  by  drink. 

Moreover,  the  fourth  restriction  contained  in  s.  99  provides  that  "  the 
right  of  private  defence  in  no  case  extends  to  the  inflicting  of  more  harm  than 
it  is  necessary  to  inflict  for  the  purpose  of  defence."  It  seems  to  me,  there- 
fore, that  in  every  point  of  view  the  plea  gratuitously  set  up  for  the  prisoner 
by  the  Judge  is  untenable,  and  that  the  exception  relied  on  will  not  apply. 

But,  in  any  case,  the  proceedings  of  the  Sessions  Judge  appear  to  have 
been  irregular.  Upon  the  prisoner  pleading  guilty,  the  Judge  might,  if  he 
had  thought  fit,  have  convicted  him  upon  his  plea,  and  therefore  he  must  have 
convicted  him  of  the  offence  of  murder  to  which  he  had  pleaded  guilty  ;  but 
if  he  did  not  think  fit  to  convict  him  upon  that  offence,  he  should  have  pro- 
ceeded to  try  him,  and  thereupon  he  would  have  had  to  take  all  the  evidence 
forthcoming,  in  order  to  determine  whether  the  prisoner  had  committed  the 
offence  of  murder,  or  any  other  offence  with  which  he  was  charged. 

There  was,  it  seems,  an  eye-witness  of  what  took  place,  and  although  that 
witness  was  not  perhaps  sufficiently  near  to  have  heard  the  words  which  passed 
between  the  accused  and  the  deceased,  he  could  have  given  very  important 
testimony  in  the  case ;  and  at  any  rate,  as  he  actually  saw  the  accused  inflict 
the  blows  which  undoubtedly  caused  the  death  of  the  deceased,  it  would  have 
lain  open  to  the  prisoner  to  bring  himself  within  any  exception  which  could 
reduce  his  offence  from  murder  to  a  crime  of  less  gravity. 

I  think,  therefore,  we  have  no  choice  but  to  quash  the  proceedings,  and 
direct  that  the  prisoner  be  again  brought  before  the  Court  of  Session,  and  that 
the  Judge  either  convict  him  on  his  plea  or  proceed  to  try  him  on  the  several 
heads  of  charge. 

Glover,  J. — I  concur.  There  can  be  no  doubt  that  the  Sessions  Judge  has 
taken  an  entirely*  wrong  view  of  the  law. 
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§tn%^l  Sato  JleportB. 

[APPELLATE  CRIMINAL.] 


BefoTB  Mr.  Jueihe  L.  8.  Jack$on  amd  Mr.  Justice  Glover. 
THE  QUEEN  t?.  CHANDRA  SEKHAR  ROY.i  jH^nih. 

C0niempe  of  CouH—Penal  Code  (Act  XLV.  ef  18S0J,  *.  174— Code  of  CrimiMl  Proc9*    T^i~V~^ 
dure  (Act  XXV,  of  18$1J,  #.  l71^Fo^er  of  Subordinate  Masutrate.  ^  ^-^^  ^' 

A  Subordinate  Magistrate  has  no  power  to  try  an  offence  punishable  under  s.  174  of  ri8W»B»66.] 
the  Penal  Code  committed  against  his  own  Court,  but  is  bound,  under  s.  171  of  the  Code 
of  Criminal  Procedure,  to  send  the  case,  if  in  his  opinion  there  is  sufficient  ground  for  in* 
▼estigation,  to  a  Magistrate  haying  power  to  try  or  commit  for  trial. 

Baijoo  Baul  y.  Q-ugun  Mister  and  The  Q^een  y.  Q-ugui^  Miseet^  overruled^ 

Thb  following  point  was  referred,  for  the  opinion  of  the  High  Court,  by 
the  Otitciating  Sessions  Judge  of  East  Burdwan,  to  whom  it  had  been  refer- 
red by  the  Magistrate  : — 

A  Subordinate  Magistrate,  not  in  charge  of  a  sub-division,  and  not  em* 
powered  under  Act  X.  of  1854  to  receive  complaints  without  reference  from 
the  Magistrate  of  the  district,  summons  certain  witnesses  in  a  case  which  has 
been  made  over  to  him.  The  witnesses,  notwithstanding  that  they  have  re^ 
ceived  the  summons,  fail  to  appear.  Can  the  Subordinate  Magistrate,  under 
8.  171  of  the  Code  of  Criminal  Procedure,  proceed,  without  reference  to  the 
Magistrate  of  the  district,  to  summon  and  try  these  witnesses  on  a  charge  of 
having  committed  an  offence  under  s.  174  of  the  Penal  Code ;  or  must  he  make 
over  the  case  to  some  Magistrate  who  (if  not  the  Magistrate  of  the  district  him^ 
self)  has  power  to  try  such  cases,  without  reference  from  the  Magistrate  of 
district  f 

The  Magistrate,  in  referring  the  point,  said  :  "  The  only  two  High  Court 
rulings  on  this  point  that  1  can  find  are  Baijoo  Baul  v.  Gugun  Misser  *  and 
Queen  v.  Tajumaddi  Lahori,^  In  the  former  of  these  rulings  it  is  laid  down 
that,  as  s.  171  authorizes  a  Magistrate  to  send  such  case  to  a  Magistrate 
having  jurisdiction,  he  may,  of  course,  send  the  case  to  himself ;  Wut  I  under* 
stand  this  to  mean  that  he  can  send  the  case  to  himself,  only  if  he  has  juris* 
diction  to  try  it.  There  is  nothing  in  the  ruling  quoted  to  show  whether  the 
Deputy  Magistrate  alluded  to  was  or  was  not  in  charge  of  a  sub-division,  and 
specially  empowered  under  Act  X.  of  1859.  In  the  second  ruling  it  was  laid 
down  that  the  Deputy  Magistrate  having  referred  the  case  of  contempt  to  the 
Magistrate  of  the  district,  the  Magistrate  of  the  district  could  not  refer  the 
case  back  to  the  Deputy  Magistrate  for  trial,  but  most  try  it  himself.  If  this 
latter  ruling  be  correct,  it  surely  is  inconsistent  that  a  Subordinate  Magis- 
trate should  hai^  power, '•n  his  own  motion,  to  take  up  a  case  which  the  Magis* 
trate  of  the  district  has  no  power  to  refer  to  him. '   Lastly,  I  do  not  think  it 

^  Reference,  under  s.  434  of  the  Code  of  Criminal  Procedure,  by  the  Offlciatkig  Ses- 
sions Judge  of  East  Burdwan,  under  his  letter  No.  26,  dated  the  26th  March  1870. 

^  [This  case  is  distiuguished  in  Queen  v.  JETe^alal  Does  (8  B.  htfi..  422;  17  W.  B. 
89)  ;  followed  in  Chutoorhkoqj  Bharthee  v.  Mr.  Macnaghten  (15  W.  E.  2)  ;  Tarraproehad 
Bahooy  Reference  in  the  Caee  of  (16  W.  E.  88)  ;  and  referred  torn  In  the  Matter  of  the 
Petition  of  Government  of  Bengal  (9  B.  L.  E.  342).— Bd.] 

»  8  W.  E.,  Cr.  E.,  61. 

» 1  B.  L.  E.,  A.  Cr.,  1.    [See  p.  1  of  this  l»ok.] 
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1870.        was  ever  the  intention  of  the  Le«;i6lattire  to  confer  on  an  inexperienced  officer 
~  (say  one  who  has  only  just  arrived  in  the  country)  the  power  of  taking  up  cases 

^  ^  of  contempt  against  his  own  Oourt  and  punishing  the  accused  without  the 

Chandbi.    knowledge  of  the  Magistrate  of  the  district" 

SimHAB  rpjjg  Judge  in  his  reference  to  the  High  Oourt  said  :  "  I  do  not  agree 

'        with  the  Magistrate.     I  think  that  the  Assistant  Magistrate  is  empowered 

100  ^  enforce  his  authority  in  his  own  Court,  and  punish  under  s.^174  of  the 

,     ^    *  Indian  Penal  Code,  any  one  who,  being  legally  bound  to  appear  underasum- 

L     W.B.»66J  lUQjjg  Q|.  subpoena,  intentionally  omits  to  attend.    In  the  schedule  to  Act  VIII. 

af  1869  any  Magistrate  is  authorized  to  try  such  cases.     I  consider  that  the 

ruling  in  Baijoo  Baul  v.  Qugwa  Misser^  confirms  the  altove  expressed  opinion. 

The  other  ruling  refen-ed  to  by  the  Magistrate  of  Queen  v.^Tajunuuldi  Lahori^ 

^oes  not,  in  my  judgment,  apply  to  this  case." 

The  following  opinfon  of  the  High  Oourt  was  deli»ered  by 
Jackson,  J. — It  appears  to  me  that  the  opinion  expressed  by  the  Magis- 
trate in  making  this  reference  is  correct,  and  that  the  Assistant  Magistrate, 
against  whose  Oourt  an  offence  punishable  under  a.  174  of  the  Indian  Penal 
Code  was  committed,  was  not  competent  to  take  cognizance  of  that  offence,  but 
was  bound,  under  s.  171  of  the  Code  of  Criminal  Procedure,  if  he  was  of 
opinion  that  there  was  sufficient  ground  for  investigating  such  charge,  to  send 
^  the  case  for  investigation  to  a  Magistrate  having  power  to  try  or  commit  for 
trial ;  and  it  seems  to  me  that  the  section  just  mentioned  clearly  contemplates 
the  sending  of  such  case  before  a  Masjistrate,  not  being  the  Magistrate  against 
whose  Oourt  the  offence  was  committed. 

It  is,  undoubtedly,  true  that,  in  Boa^oo  Baul  v.  Qugun  Misser,^  I  held  a 
different  opinion  ;  but,  on  reconsidering  the  matter,  I  think  that  that  opinion 
.was  incorrect ;  and  having  consulted  Mr.  Justice  Hobhouse,  who  was  the  Judge 
.sitting  with  me  on  that  occasion,  1  have  his  authority  for  saying  that  he  con- 
curs with  me  in  overruling  that  case.  It  appears  to  me  now  that  the  provi- 
sions of  s.  171  recognize  the  general  principle  that  no  one  should  be  a  judge 
in  a  case  in  which  he  is  hims^^lf  interested.  The  only  exceptions  to  that  rule 
which  are  allowed  are  to  be  found  in  s.  163,  where,  from  the  necessity  of  the 
case,  a  Oourt,  civil,  criminal,  or  revenue,  is  empowered  to  take  immediate  and 
summary  notice  of  offences  of  certain  descriptions  committed  in  view  or  in  the 
presence  of  thflhX^ourt  itself ;  and  in  s.  172,  where  the  Oourt  of  Session  is  em- 
powered *^to  charge  a  person  for  any  such  offence,"  that  is,  offences  of  the  kind 
specified  in  ss.  168,  169,  and  170,  "  committed  before  it^  or  under  its  own  cog- 
nizance, if  the  offence  is  triable  by  the  Oourt  ol  Session  exclusi\'ely,  and  to 
commit  or  hold  to  bail  and  try  such  person  upon  its  own  charge,"  probably  the 
exception  in  favour  of  the  Oourt  of  Session  is  based  upon  the  fact  that  that 
Court  either  acts  with  the  aid  of  assessors  or  tries  by  jury.' 

The  case  of  Qtteen  v.  Tajumaddi  Lahori^  hfes  been  referred,  ta  It  ap- 
pears to  me  that  there  has  been  some  misconception  as  to  the  ground  on  which 
that  case  was  de^ided^  I  do  not,  therefore,  refer  to  it  as  an  authority  ;  but 
for  the  reasons  just  stated^  I  am  of  opinion  that  the  Assistant  Magistrate  was 
not  comQeitent  himself  to  deal  with  tj^e-case,  but  he  ought  to  have  sent  it  for 
trial  before  another  Magistrate 

-  *  8  TT.  E.,  dr.  B.,  61.  «  1  B.  L.  B.,  A.  Cr.,  1.     [See  p.  1  of  this  book.] 
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[APPELLATE  CRIMINAL.]       . 


Before  Mr.  Juatice  Bayley  and  Mr.  Justice  Marhhy, 

THE  QUEEN  v.  RAM  CHANDRA  MOOKERJEE.1  J»^^- 

May  14. 

AcirXXV,  q/"  1861,  s.  62—Nuisanoey  Removal  of— Power  of  Magutrate,  7"^" 

5  B.  li.  It. 
Under  ^  62  of  the  Code  of  Criminal  Procedure,  a  Magistrate  has  no  power  to  Imuo  131. 

An  order,  ex  parte,  to  cut  dowu  treet*,  on  tho  representation  of  a  party,  supported  by  the  ri3'VVJBt.72.1 
report  of  the  police,  that  the  existence  of  tho  trees  was  a  nuisance.  ^ 

Thb  following  reference  was  made  by  the  Judge  of  the  24r-Pergunnas, 
tinder  s.  43^of  the  Criminal  Procedure  Code  : — 

"  I  have  the  honor  to  submit  the  papers  of  a  case  in  which  Baboo  Sama 
Charan  Chatterjee,  the  Deputy  Magistrate  at  Bashirbat,  has  sentenced  one 
Ram  Chandra  Mooke^j^e  to  a  fine  of  rupees  25,  or  simple  imprisonment  for  one 
month,  for  disobeying  an  order  issued  under  s.  62  of  the  Criminal  Procedure 
Code.  I  cannot  interfere  with  the  sentence,  as  the  Deputy  Magistrate  has 
full  powers ;  but  in  my  opinion  the  order  should  be  set  aside. 

"  It  appears  from  the  record  of  the  case  that,  on  tho  4th  December  last, 
TJtam  Chandra  Chatterjee  complained  to  the  Deputy  Magistrate  that  some 
clumps  of  bamboos  growing  close  to  his  house  produced  sickness  by  stopping 
ventilation,  and  were  likely  to  cause  injury  to  the  house.  The  owner  of  the 
bamboos  was  Ram  Chandra  Mookerjee,  and  the  petitioner  produced  a  copy  oF 
an  order  passed  by  the  Deputy  Magistrate  in  September  1866,  by  which  Ram 
Chandra  was  desired  to  remove  certain  bamboos  growing  near  the  house  of  the 
petitioner.  On  receipt  of  this  petition,  the  Deputy  Magktmte  desired  the 
police  to  examine  the  spot^  and  report  the  facts. 

**  On  the  following  day  the  police  reported  that  the  bamboos  ought  to  be 
removed  for  police  as  well  as  for  safiitary  purposes ;  and  suggested  that  the 
owner  might  be  directed  to  remove  them,  receiving  compensation  from  Utam 
Chandra  Chatterjee. 

**  On  the  10th  January,  the  Deputy  Magistrate  issued  an  order,  purport- 
ing to  be  an  order  under  s.  62  of  the  Criminal  Procedure  Code,  directing  Ram 
Chandra  to  remove  the  bamboos  within  a  month ;  and  threatening  him  with 
punishment  in  case  of  disobedience 

"  On  the  28th  January,  Dinabandhu,  the  son  of  Ram  Chandra,  presented 
a  petition  on  the  part  of  his  father,  stated  to  be  sick,  in  which  he  prayexi  that 
the  Deputy  Magistrate  would  visit  the  spot,  and  ascertain  from  personal  in- 
spection whether  Utam  Chandra  had  any  resonable  ground  of  complaint.  The 
order  on  this  petition  is,  that  the  Deputy  Magistrate  had  already  visited  the 
spot,  and  that  a  second  inspection  was  unnecessary. 

"On  the  11th  February,  the  Deputy  Magistrate  held  a  proceeding,  in 
which,  setting  forth  the  order  issued  a  month  previously  under  s.  62,  and  ob- 
serving that  it  had  not  been  obeyed,  he  directed  that  a  charge  should  be  prefer- 
red against  Ram  Chandra  under  s.  188  of  the  Penal  Code. 

"  On  the  4^h  February,  that  is,  six  days  before  the  dole  of  this  proceed- 
ing, Dinabandhu  had  asked  for  the  appointment  «f  arbitrators,  and  the  De- 
puty Magistrate,  observing  that  the  case  could  not  legally  be  sulmiitted  to  a 
jury,  yet  allowed  him  as  a  favour  to  name  jurors.  On  the  14th  he  did  name 
jurors,  but  it  does  not  appear  that  any  jury  was  appointed  ;  and  on  the  7th 

'  Reference  under  s.  434,  Act  XXV.  of  1861,  from  the  Sessions  Judge  of  24-Per- 
gunnap,  by  his  letter  No.  57,  dated  the  80th  April  1870. 

*  [This  case  is  referred  to  in  Gopi  Mohun  MouliJc  y.  Taramoni  Chotpdhrani  (4  C.  L. 
B.  809 ;  I.  L.  B.,  6  Cal.  7).— En.] 
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^^^-  *»<J  "^^^^  March,  the  Deputy  Magistrate  recorded  eridenee  on  the  charge  tinder 

QuEBN  **  ^^^'  *"^  ^^  ^^®  ^^"*  March  passed  sentence. 

^  "  The  Deputy  Magistrate  had  no  legal  power  to  order  the  removal  of  the 

Bam  bamboos,  and  therefore  he  had  no  power  to  punish  Ram  Chandra  for  disobe- 

Chandra  dience  to  it.     It  may  be  that  the  bamboos  amount  to  a  public  nuisance,  for  I 

^^"  *."^  satisfied  that  the  bam  boos  do  injuriously  affect  the  atmosphere  un^er  certain 


•^^^  circumstances  ;  but  it  is  evident  from  the' order  of  the  4th 'February  that  the 

131.  ?u  ^^'^^^^^^J'*^  ^^^.  ^^tj^'^sider  them  to  come  within  the  provisions  of 


6  B.  L.  B. 


n^  w  p  *79 1         '^'  ^^  ***®  Criminal  Procedure  Code.     On  the  case,  as  it  appears  from 

Li^u.J4.72!.j  this  record,  the  Deputy  Magistrate,  when  he  issued  the  order  under  s.  62, 
could  not  have  been  satisfied  that  UUm  Chandra  had  reasonable  ground  for  ask- 
ing for  the  removal  of  the  bamboos ;  and  might  have  left  it  to  Utam  Chandra 
to  remove  his  own  house,  if  he  found  the  situation  unhealthy.  If  one  man  erects 
a  building  which  intercepts  light  and  air  from  the  dwelling  of  another,  the 
latter  has  his  remedy  in  the  Civil  Court,  and  not  under  s.  62.  8.  62  is  a  wide 
and  dangerous  provision  of  the  law ;  necessary  it  may  be,  but  requiring  to  be 
watched,  that  it  may  not  become  an  engine  of  oppression.  It  appears  to  me 
that  the  proceedings  of  the  Deputy  Magistrate  in  this  case  have  been  arbi- 
trary and  unjust,  and  I  recommend  that  they  be  set  aside  ah  iniiio" 
The  following  was  the  opinion  of  the  High  Court : 
jJJ^».^Y,  J.— In  this  case  the  Deputy  Magistrate,  having  the  full  powers 
of  a  Magistrate,  directed  one  Ram  Chandra  to  cause  the  removal  of  certain 
bamboos,  because  (as  we  gather),  in  the  opinion  of  the  Deputy  Magistrate, 
they  were  injurious  to  the  health  of  a  neighbour  who  had  complained  to  the 
Deputy  Magistrate.  The  bamboos  were  growing  on  Ram  Chandra's  own  land. 
Some  attempt  was  subsequently  made  to  induce  the  Deputy  Magistrate  to 
proceed,  not  under  s.  62,  but  under  s.  308,  and  to  appoint  a  jury.  It  is  not 
very  clear  what  steps  the  Deputy  Magistrate  took  upon  that  application,  but 
a  jury  was,  in  fact,  never  appointed.  Subsequently,  the  bamboos  not  having 
been  removed,  proceedings  for  disobedience  to  the  order  of  the  Deputy  Magis- 
trate were  taken  against  Ram  Chandra,  and  he  was  sentenced  to  pay  a  fine 
of  rupees  25.  The  case  has  been  sent  up  to  us  by  the  Sessions  Judge  for  con- 
sideration, with  a  view  to  its  being  set  aside.  The  operation  of  s.  62  has 
already  been  greatly  restricted  by  the  construction  which  this  Court  has  put 
upon  it  in  the  case  of  In  the  Matter  of  Bari  Mohun  Malo  v.  Jai  Krishna 
Mookerjee.^  It  was  there  held  that,  in  any  of  the  cases  specified  in  s.  308, 
the  Magistrate  had  no  discretion,  but  was  bound  to  follow  the  more  special 
directions  of  that  section,  which  gave  to  the  owner  of  the  property  an  oppor- 
tunity of  showing  cause  before  it  can  be  removed  or  affected.  The  case  before 
us  is  not  one  of  those  specified  in  s.  308;  this  decision,  therefore,  does  not  apply. 
It  is  impossible,  however,  to  suppose  that  the  Legislature  intended  to  give 
to  a  Magistrate  summary  power  to  issue,  without  hearing  the  party  concerned, 
an  order  such  as  that  issued  in  this  case,  by  which  a  man's  property  would  be 
greatly  injured,  and  could  not  be  restored  to  its  original  condition,  should  it 
afterwards  turn  out  that  the  Magistrate  was  wrongly  informed,  or  that  he 
had  acted  under  a  wrong  impression.  We  think  that  the  Magistrate  has  no 
power,  under  s.  62,  to  issue  any  order  which  is  by  its  very  nature  irrevocable. 
All  that  he  has  power  to  compel  the  owner  of  property  to  do  is  "  to  take  cer- 
tain order**  with  it.  That  does  not  appear  to  us  to  extend  to  an  order  to  cut 
down  a  large  quantity  of  trees.  We  find  that  a  somewhat  similar  view  has 
been  taken  l>y  Ais  Court  in  the  case  of  Que&n  v.  Sheik  Golam  Durbesh^ 


i  1  B.  L.  R.,  A.  Cr.,  20.     [See  p.  13  of  this  book.] 
U  B.  L.  E.,  8.  N.,  27.    [Sw  p.  46  of  this  hook.] 
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We,  therefore,  oonsieter  the  conviction  was  founded  on  an  illegal  order ; 
and  that  the  conviction  as  well  as  the  original  order  of  the  Deputy  Magistrate 
ought  to  be  set  aside,  and  the  fine,  if  paid,  restored 


[APPELLATE  CRIMINAL.] 


Before  Mr.  Justice  Kemp  <md  Mr.  Justice  E.  Jackson. 

THE  QUEEN  v.  XJMESH  CHANDRA  CHOWDHRY.^  J^^^ 

Act  XXV.  of  18$1,  ss.  66,  27S,  439^Compl€nnt  to  he  reduced  to  Writinj-^Irreffulm^  '      ^    ,    _, 

in  the  Commencement.  ^  ^'J^-  ^• 

On  receipt  of  a  petition  from  the  complainant,  the  Magistrate,  without  examining  [14  '^.  £,.  1.] 
him  and  reducing?  his  examination  into  writing,  and  obtaining  his  signature  thereto,  or 
appending  his  own  signature  as  Magistrate,  referred  the  petition  to  a  Deputy  Magistrate 
for  trial.    The  Deputy  Magistrate  tried  and  convicted  the  accused. 

On  a  reference  from  the  Sessions  Judge,  on  the  ground  that  the  proceedings  were 
irregular  under  s.  66,  Act  XXY.  of  1861,  and  that,  therefore,  the  order  of  the  Deputy 
Magistrate  was  without  jurisdiction,  held,  that  the  petition  was  sufficient,  and  that  the 
Magistrate  was  justified  in  making  over  the  petition  to  a  Deputy  Magistrate,  who  had  the 
full  powers  of  a  Magistrate,  for  enquiry  and  trial. 

The  Queen  v.  Mahim  Chandra  Chuekerhuity  >  distinguished. 

This  was  a  reference  to  the  High  Court  from  the  Sessions  Judge  of  Beer- 
bhoom,  under  s.  434  of  the  Criminal  Procedure  Code.     It  was  as  follows  : — 

"  The  parties  in  each  case  presented  petitions  to  the  Magistrate  of  the 
district,  who,  without  examining  the  parties,  and  reducing  the  examinattoti 
into  writing,  and  without  obtaining  the  signatures  of  the  complainants,  or 
appending  his  own  signature  as  Magistrate,  referred  the  petitions  to  tho 
Deputy  Magistrate  for  trial,  the  said  proceeding  being  contrary  to  the  provi- 
sions of  s.  66,5  Act  XXV.  of  1861.  The  Deputy  Magistrate  proceeded  to  the 
trial  of  the  cases,  and  in  one  case  convicted  the  defendants  of  rioting  under 
s.  147  of  the  Indian  Penal  Code,  and  sentenced  them  to  pay  fines  varying  in 
amount,  and  in  default  to  undergo  rigorous  imprisonment  for  one  month.  In 
the  other  case  he  convicted  the  defendant  under  s.  379  of  the  Indian  Penal 
Code,  and  passed  a  sentence  on  thedefendant  of  one  month's  simple  imprison- 
ment 

"  Under  s.  411,  Act  XXY.  of  1861,  neither  of  these  orders  are  open  to 
appeal.  It  is,  however,  quite  clear  that  the  Magistrate  acted  irregularly  in 
not  recording  the  examination  of  the  complainants  as  provided  for  under  the 
provisions  of  s.  66,  Act  XXV.  of  1861  ;  nor  is  it  apparent  that  the  Magistrate 
acted  under  the  provisions  of  s.  66B,  Act  Vltl.  of  1869.  A  ruling  of  the 
High  Court  has  also  been  quoted  by  the  pleader  who  has  requested  the  refer- 
ence under  s.  434,  and  in  which  similar  proceedings  were  held  to  be  irregular, 
i ■ 

'  Reference  under  s.  484,  Act  XXY.  of  1861,  from  the  Sessions  Judge  of  Beorbhoom, 
dated  the  16th  May  1869. 

>  8  B.  L.  R.,  A.  Cr.,  67 ;  but  see  the  case  (p.  131  of  this  book). 

•  Act  XXV,  of  1861,  9,  66.—"  When,  in  order  to  the  issuing  of  a  summons  or  a  war- 
rant against  any  person  for  any  offenoe,  a  complaint  is  made  before  the  Magistrate  of  the 
district,  or  a  Magistrate  who  is  authorized  to  receive  such  complaint  without  reference  from 
the  Magistrate  of  the  district,  such  Magistrate  shall  examine  the  complainant.  The  exa- 
mination shall  be  reduced  into  writing,  and  sbaD  be  signed  by  the  complainant  and  also  by 
tha  Magistrate." 
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1S70.        f^,  the  Qtieen  v.  Mahim  Chandra  ChuokerbtUtyA      According  to  this  prece* 

Q^j^^jg       dent,  no  complaint  in  either  of  the  cases  submitted  having  been  made  within 

^  ^  the  meaning  of  s.  66,  the  reference  of  the  cases  under  s.  273,2  Criminal  Proce- 

Umbsh       dure  Oode,  by  the  Magistrate  to  the  Subordinate  Magistrate  for  trial,  appears 

ChaNDBA     to  be  illegal,  and  consequently  the  proceedings  of  the  Deputy   Magistrate 

Chow-       being'without  jurisdiction  are,  therefore,  liable  to  be  quashed,  and  tlie  defend- 

DHBY^        ^^^  discharged.     In  looking  also  into  the  evidence  adduced  on  behalf  of  the 

^  ^'JEf'  ^'     prosecution  in  either  case  before  the  Deputy  Magistrate,  it  can  hardly  be  con- 

^^'         sidered  sufficient  to  substantiate  the  charge  and  support  the  conviction. 

[14  W.  B.  IJ  it  I  ana  well  aware  that,  under  s.  439  of  the  Criminal  Procedure  Code,  no 

trial  is  liable  to  be  set  aside  merely  for  irregularity  of  procedure,  but,  under 

the  precedent  quoted  above,  and  which  appears  to  be  directly  in  point,  I  have 

no  alternative  but  to  submit  the  two  cases  in  question  for  the  consideratioii 

and  orders  of  the  High  Court'' 

The  opinion  of  the  High  Court  was  delivered  by 

Kbmp,  J. — In  the  case  referred  to  by  the  Judge,  there  was  a  statementi 
but  it  was  not  such  a  statement  as  to  amount  to  the  complaint  contemplated 
by  s.  66  of  the  Code  of  Criminal  Procedure. 

In  the  case  referred  to  us,  the  Magistrate  sent  the  petition  presented  by 
the  complainant  to  the  Deputy  Magistrate  who  exercises  the  full  powers  of 
a  Magistrate.  We  think  that,  under  s.  66  of  the  Procedure  Code,  and  the 
Circular  Order  No.  6,  dated  16th  May  1864,*  the  Magistrate  of  the  district 
was  justified  in  making  over  the  petition  to  the  Deputy  Magistrate  for  inquiry 
and  trial. 

*  8  B.  L.  B.,  A.  Cr.,  67 ;  but  see  the  case  (p.  181  of  this  book). 
.2  Aei  XXr,  of  1861,  s.  ;375.— "  Criminal  oases  brought  before  the  Magistrate  of  the 
district,  or  a  Magistrate  in  charge  of  a  division  of  a  district,  either  on  complaint  preferred 
directly  to  such  Magistrate,  or  on  the  report  of  a  police  officer,  may  be  referred  by  such 
Magistrate  to  any  Magistrate  subordinate  to  him." 

>  The  Circular  Order  contained  the  following  rules : 

2. — "  A  Judge  shall  not  be  engaged  in  any  other  business  whilst  the  examination  of 
a  witness  is  going  on,  or  whilst  any  documentary  evidence  is  being  read. 

8. — "  If,  after  the  examination  of  a  witness  has  commenced,  the  Judge  be  compelled 
to  attead  to  any  other  business,  the  examination  of  the  witness  shall  be  suspended  as  long 
as  such  other  business  is  being  attended  to.  • 

4. — ''  The  examination  of  a  witness  shall  not  be  interrupted  for  the  purpose  of  en- 
abling the  Judge  to  attend  to  other  business,  unless  such  business  be  of  an  urgent  nature. 

5. — **  If  the  evidence  be  not  taken  down  by  the  Judge,  he  shall,  at  the  time  that  the 
evidence  is  being  given  by  the  deponent,  make  a  memorandum  in  his  own  hand- writing  of 
the  substance  of  what  each  witness  deposes.  Such  memorandum  shall  be  written  legibly 
in  the  vernacular  languat^e  of  the  Judge,  or  in  English,  at  the  option  of  the  Judge,  if  he 
Is  sufficiently  acquainted  with  that  language,  and  it  shall  be  signed  by  the  Judge,  and  dated, 
and  shall  form  part  of  the  record,  and  be  always  sent  up  with  the  record  to  the  Appellate 
Court  in  the  event  of  an  appeal." 
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[APPELLATE  CRlMlNALi] 
Bef<yre  Mr.  Jusiice  Phear  and  Mr,  Justice  Mitter. 


1870. 
Feb  18. 


In  THihMATTBB  Of  MB  PETITION  OF  STTRENDRA  NATH  ROT 

AND  0THBBS.1  _ 

6  B.  L.  E. 
274. 

THE  QXTEEN  v.  STTRENDRA  NATH  ROT  and  othbhs.  ri8W.E.27.] 

Magistrate — ArteH —  WarraiU — Complaint — Remand  —  Commitment — Sail —  Criminal 
Procedure  Code  (AcU  XXV,  of  1861  and  nil  of  1869),  ee.  68,  77. 

S.  68  of  the  Criminal  Prooedure  Code  applies  only  to  oases  in  which  the  priyate  in- 
dividual injured  or  a^'grieved  does  not  oome  forward  to  make  a  formal  complaint.  That 
^•Btion  is  intended  for  the  purpose  of  enabling  a  Magistrate  to  take  care  that  justice  may 
he  vindicated,  notwithstanding  that  the  persons  individually  aggrieved  ar^  unwilling  or 
unable  to  pi'oseoute ;  and  even  in  such  cases  the  jurisdiction  to  arrest  requires,  for  its  foun- 
dation, knowledge  of  the  fact  of  an  offence  having  been  committed,  and  that  knowledge 
must  be  either  personal  or  derived  from  testimony  legally  given.  The  report  of  the  police, 
or  any  statement  which  falls  short  of  an  actual  formal  complaint,  or  of  a  statement  made 
on  oath,  is  not  sufficient  in  law  to  give  a  Magistrate  jurisdiction  to  issue  his  warrant. 

Under  s.  77  of  the  Criminal  Procedure  Code,  a  Magistrate  ought  not  to  issue  a  war- 
rant to  an  unoffioilkl  person,  except  when  he  \»  without  the  assistance  of  competent  police 
officers,  and  unless  the  urgency  is  imminent. 

The  force  of  a  warrant  of  arrest  is  at  an  end  when  the  prisoner  is  brought  before  the 
Magistrate  ;  and  the  prisoner  cannot  lawfully  be  committed  to  prison  or  remanded  with- 
out suf^cient  grounds  ;  and  in  the  absence  o^  evidence,  there  oan  be  no  grounds. 

In  this  case,  although  the  Magistrate  had  acted  illegally  before  evidence  was  recorded, 
and  had  shown  a  want  of  discretion  in  some  of  the  stages,  the  High  Court  refused  to  quash 
the  Magistrate's  order  directing  the  prisoners  to  be  put  upon  their  defence,  on  the  ground 
that  the  order  had  been  made  by  a  competent  officer  after  hearing  evidence  which  was 
judicially  received  and  recorded. 

Mr.  Qho%e  (with  him  Baboos  Mahendra  Lai  Shome  and  Orisk  Chandra 
Mooherjee)  moved  to  make  absolute  a  rule  nm,  which  had  been  issued,  on  the 
24th  of  January  1B70,  by  Phear  and  R  Jackson,  ^J.y  on  the  petition  of 
Surendra  Nath  Roy  and  others. 

The  following  order  was  made  by  the  Court,  while  granting  the  rule  nim^ 
on  the  24th  January  : 

Phrar,  J. — Let  the  record  of  this  case  be  sent  up  withont  delay,  and  let  y 

the  rule  nisi  issue  to  the  prosecutor,  Nabin  Roy,  to  show  cause,  within  fifteen 
days  after  the  service  upon  him  of  the  rule,  why  the  orders  of  the  Magistrate 
of  the  15th  and  17th  instant  should  not  be  quashed  upon  the  grounds  men- 
tioned in  the  petition,  or  why  the  case  should  not  be  transferred  to  some  other 
^Magistrate  for  investigation,  as  prayed  ;  and,  in  the  meantime,  let  all  further 
proceedings  before  the  Magistrate  be  stayed.  A  copy  of  the  order  and  petition 
must  be  forwarded  to  the  Magistrate  with  the  intimation  that,  if  he  wishes  it, 
he  will  be  heard  at  the  hearing  of  the  rule,  and  that  he  may  send  to  this  Oonrt 
any  explanation  of  the  matters  of  the  petition  which  he  thinks  fit. 

*  Miscellaneous  Criminal  Case,  No.  6  of  1870.  from  Nuddea. 

*  [This  case  is  distinguished  in  QiKen  v.  Omesh  Chnnder  Chowdhry  (14  W.  E.  1) 
and  referred  to  in  MuthooraN^h  ChucJcerhuUti  v.  Sepra  Lai  Does  (17  W.  B.  39 ;  0  B. 
L.  E.  354)  and  Panna  Lall  mUterjee,  PefiHoners  (19  W.  R.  4).— Ed.] 
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1870. 

In  thb 
Mattbb  07 
thbPeti- 

TIOK  OF 

surbndsa 
Kath  Eoy, 

5  B,  L.  tt. 
274. 

[1»W,IL27.] 


The  following  is  the  petition,  with  the  material  portions  of  the  written 
explanation  on  it,  submitted  by  Mr.  Monro,  the  Magistrate  : 


PETITION. 

RssitcrrFTJLLT  Shxwsth, 

That  your  petitioners  are  de- 
fendants in  the  above-nanied  case,  at  pre- 
sent pending  in  theOoart  of  Mr.  J.Monro, 
Officiating  Magistrate  of  the  Nuddea  Dia* 
trict. 

1.  That  your  petitioners  have  been  in- 
formed that,  on  or  about  the  18th  of 
August  \n^ty  a  petition  wan  presented  to 
the  Joint-Map:i8trate  of  Nuddea,  by  one 
Qopal  Boy,  alleging  that  tme  Nabin  Roy 
liad  been  attacked,  on  August  14th,  1869, 
by  some  of  the  defendants  in  the  above- 
Mimed  casH,  and  others,  at  Kamalbati,  in 
the  district  of  Nuddea,  and  thence  carried 
•MPay  by  force  ;  and  praying  that  steps 
mitrht  be  talceo  for  the  release  of  the  said 
Nabin  Roy,  who  was  then  inisaing. 

5.  That  the  said  Gopal  Roy  presented 
aaother  petition  on  the  28th  of  August 
lant,  praying  for  an  inquiry  into  the  cir- 
cuin-tunces  detailed  in  his  former  peti- 
ticMi,  but  to  the  knowledge  of  your  peti- 
tiouA^rs  neither  Gopal  Roy  nor  any  one 
else  was  examined,  either  by  the  Magis- 
trate or  Joint-M.igiHtrate  of  Nuddt^a,  on 
the  matter  of  the  petition  of  the  said  Go- 
pal Roy,  before  the  2nd  of  November  lant. 

3.  That,  about  the  24th  of  September 
last,  Mr.  J.  Monro,  thtf  Officiating  Magis- 
trate of  Nuddea,  isHued  a  warrant,  direct- 
ing one  of  your  petitioners,  Snrendra  Nttth 
Rey,  now  one  of  the  defendants  in  the 
Sibove- named  case,  to  arrest  and  forward, 
to  the  said  Officiaiinu;  Musfistrate,  your  pe- 
titioners, Mahesh  Hari,  PaikaHari,  Harish 
Ghose,  and  Dwarik  Ghose,  some  of  the 
defendants  named  above. 

4.  That,  in  obedience  to  the  said  war- 
rant, your  petitioner,  BurendraNath  Roy, 
arrested  and  made  over  your  petitioners, 
Mabesh  Hari,  Paika  Hari,  and  Harish 
Ghose,  to  Mr.  Monro,  at  Muragaoha,  on 
or  about  the  27th  September  last. 

6.  TliHi  Mr.  Monro  then  directed  your 
petitioners,  Paika  Hari,  Mahesh  Hari,  and 
Harish  Ghose  to  be  sent  to  hnjut  (jail), 
refusing  a  verbal  application  which  was 
tb^n  made  on  behalf  of  your  petitioners 
to  have  them  released  on  bail. 

6.  That,  on  or  about  the  7th  of  Octo- 
ber laat,  your  petitioner,  Surendra  Nath 
Roy,  in  obedience  to  the  warrant  afore- 
8(Md,  forwarded  one  of  your  petitioners, 
£)warik  Ghose,  to  Mr.  Monro,  who  was 
then  at  Krishnaghur. 


EXPLANATION   BY  THE 
MAGISTRATE. 

PwroB.  \  to  %  of  the  PiB^ieion.—The  facts 
are,  on  the  whole,  not  incorrectly  stated, 
although  some  modifications  are  neces- 
sary. The  action  taken  by  me  was  not 
based  on  any  proceedings  held  before 
the  Joint- Magistrate,  of  the  existence 
of  which  I  was  not  aware  til)  recently, 
when  [  went  into  camp.  On  the  14th  of 
August,  a  complaint  was  made  at  the 
Nakasi para  Station,  by  one  Trailakhanaih 
Roy,  alleging  that  a  dacnity  had  bepn 
committed  in  the  Kamalbati  Cntcherr^r^ 
and  his  brother  Nabin  Roy  carried  off. 
Police  investigation  followed,  and  went 
on  without  any  trace  of  the  missing  Nabin 
Roy  for  a  long  time. 

When  I  was  in  camp,  in  September,  at 
Muragacha,  the  police  reported  to  me  that 
although  they  had  tried  every  means  in 
their  power  they  could  not  arrest  any  of 
the  accused,  Mahesh  Hari,  Dwarik  Ghose, 
Paika  Hari,  Harish  Ghose,  &o.,  as  they 
were  concealing  themselves. 

The  man  Nabin  was  still  missincf,  and 
upon  the  police  report  and  the  statement 
of  the  missing  man's  brother,  who  ap- 
peared before  me  at  Muraicacha,  I  issued 
an  order  to  Surendra  Nath  Roy,  whose 
ryots  the  accused  were,  forwarding  a 
warrant  for  their  arrest,  and  directing 
him  to  produce  them  as  persons  accnsed 
of  dacoity,  &c. 

Three  of  the  men  were  produced  as 
stated,  and  were  remanded  to  hajiU  on 
the  22nd  September,  their  production 
within  fif  ten  days  being  ordered. 

I  am  not  aware  that  any  application 
for  their  release  on  bail  was  then  made. 
The  fourth  man,  Dwarik  Ghose,  was  pro* 
duced  on  the  7th  October,  and  on  that 
day  an  application  for  the  release  ou  bail 
of  the  men  previously  remanded  was 
made,  and  refused  for  reasons  recorded. 
...... 

Up  to  the  2nd  November,  the  police 
had  not  b^en  able  to  ifind  any  trace  of 
the  misusing  Nabin  Roy,  and  until  they 
did  so  find  him,  they  sent  np  no  evideooe 
against  the  accused. 

1  was  not  aware  of  the  petition  made 
by  Gopal  Roy.  I  had  before  me  the  fact 
of  the  man  Nabin  Roy  having  been  miss- 
ing for  some  months,  and  of  the  accused 
being  implicated  in  the  crime  of  having 
made  away%ith  him.    The  case  being  ol 
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?.  That  Another  application  was  made  to 
Mr.  M(mro  at  Knsbna$(har)  for  the  re- 
lease, on  bail>  of  one  of  your  petitioners) 
Dwarik  Ghose,  as  well  as  of  your  peti- 
tioners who  .were  committed  to  custody 
at  Miira^cha  as  aforesaid,  but  this  appli^ 
tion  was  also  rejected.^ 

8»  That  your  petitioners^  Mahesh  fiari) 
Paika  Had,  Harish  Ghose,  and  Dwarik 
Ghose,  were  kept  in  hajiM  until  the  2nd 
of  November  last,  t.^.,  the  first  three  for 
about  34  dayS)  and  the  fourth  for  about  26 
dayS)  merely  on  suspicion)  and  without 
any  evidence  being  recorded  against  your 
petitioners  in  the  presenoe  of  your  peti- 
tioners* 


1870. 
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9.  That)  on  the  2od  of  November  lasti 
your,  petitioners  and  other  defendants 
were  ordered  to  appear  before  Mn  MonrO) 
at  Rrishnaghur,  and  on  that  day  a  por- 
tion of  the  deposition  of  the  said  Nabiti 
Roy,  whO)  it  was  alleged,  had  been  miss- 
ing; was  taken  by  Mr.  Monro» 

10.  On  the  same  day)  i.a»,  the  2nd  of 
November,  your  pelitloner)  Burendra 
Nath  Roy)  of  Sonadanga)  was  made  a  de^ 
fendant)  and  was  committed  to  custody^ 
after  only  a  portion  of  Nabin  Roy^s  evi* 
deuce  had  been  recorded.  That  an  appiK 
cation  for  the  release  on  bail  of  your  peti- 
tioner) Sufendra  Kath  Roy,  was  made  oq 
that  day^  but  it  was  rejected  by  Mn 
M^onrO)  on  the  ground  that  a  strong  |>rtmd 

J^i6  case  had  already  been  establishea 
against'  your  petitioners,  under  ss.  36d 
and.  568  of  the  Indian  Penal  Code»  for 
ofi^ences  which  were  not  bailablet 

Ih  That)  on  the  3rd  of  November)  the 
application  for  ball  on  behalf  of  youf 
petitioner)  Surendra  llath  Itov,  was  re^ 
neWed,  but  Mr.  Monro  refused  to  re-con^ 
BfJor  tlid  order  he  had  made  the  da^^ 
beforci 


Sscplanation — (con  td . ) . 
sjm^  a  ^erious  nature^  I  did  not  think  my- 
self jixstified  in  accepting  bail. 
,  The  men  were  constantly  brought  up 
before  mC)  and  I  remanded  them  form- 
ally as  entered  in  the  Magistrate's  k^vU 
book.     It  would)  undoubtedly)  have  been 
n^ore  regular  if  the  police  had  sent  up 
e\;j4ezioe  sooner.      But  as  the  whole  case 
t^^ned  on  the  fiofling  of  Nubin  Roy)  and  r4o  Jr  ft.2^  1 
their  whole  exertions   were  directed  to  L**  "•*'*^*J 
finding  him  out)  their  failure  to  send  up 
witnesses  Is  Intelligible. 

It  Would  also  have  been  more  regular 
ii^j  I  had  examined  witnesses,  but  I  did 
not  know  what  witnesses  from  among 
those  mentioned  in  the  police  reports  the 
pblice  intended  to  produce^  As  above 
stated,  I  did  not  think  myself  justified  in 
letting  the  accused  out  on  bail,  until  some 
tidings  had  been  received  of  the  missing 
man» 

Paras.  9  to  14. •'-The  facts  are  oorrectlv 
stated)  and  I  am  not  aware  that  any  illegal- 
ity is  alleged  to  have  been  committed,  or 
any  bias  shewn  by  me  at  this  stage  of  the 
proceedings.  I  declined  to  release  the 
accused  Surendra  Nath  on  bail,  as  I  con- 
sidered the  deposition  of  Nabin  Roy  af- 
forded grounds  for  belie-Ving  in  the  exis- 
tence of  a  primd  facie  case  against  him 
under  8S»  365-8  of  the  Penal  Code  in  ad« 
dition  to  other  eharges^ 


-■-^-^  .^^  ,^..^  .-^  ^  -, 


1  The  order  passed  by  Mr.  Monro  on  this  petition  was  as  follows ;  *'  The  four  men^ 
Dwarik  Ghose,  Paika  Had,  Harish,  Ghose,  and  Mahesh  Hori,  have  been  arrested  in  a  case 
which  is  at  pr^nt  pending  inquiry  before  the  police^  The  dase  is  one  of  kidnapping  and 
illegally  confining  a  tehsUdat  \  the  kidnapped  man  has  not  been  fouud  ;  there  is  no  know-* 
ing  What  has  become  of  him.  It  is  quite  possible  that  he  has  been  murdered.  I  do  not« 
therefore,  feel  justified  in  acce]jFting  bail  for  the  accuned,  who  may,  at  any  time,  find  them^* 
seWes  on  their  trial  for  murder,  until  it  is  clearly  shown  that  Nabin  is  auve,  and  that  they 
had  nothing  to  do  with  hi»  being  abducted  with  the  intention  that  he  should  be  tmlaw- 
fully^ confined  (s,  868)4  At  prgynt  there  seems  sufiftcient  grounds  to  implicate  them  ill 
■aoh  an  unbftilable  offenoe*    Bfulis^  therefore,  refused^ 
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Ptf<<7ion— (con  W .). 

12.  That,  on  the  4th  of  November  last, 
tho  evidence  of  the  said  Ndbin  Roy  was 
conchided,  and  after  the  examination  on  • 
the  8«me  day  of  three  or  four  more  wit* 
peases,  the  hearing  of  the  case  was  ad* 
joiirued  for  about  a  week  by  Mr.  Monro, 
who  gave  your  petitioners  to  understand 
tliat  the  investigation  into  the  case  was 
then  going  on,  aud  that  it  was  quite  un- 
certain wlint  length  of  time  that  investi- 
■gation  might  occupy. 

13.  That,  on  the  order  for  adjournment, 
as  aforesaid,  being  given,  an  application 
for  the  release  of  your  petitioner,  Snren- 
dra  Nath  Roy^  on  bail,  was  made,  but  it 
was  rejected  by  Mr.  Monro. 

14.  That,  in  the  meantime,  that  is,  on 
4he  4th  November  last,  an  application  for 
bail  on  behalf  of  your  petitioner,  Suren- 
dra  Nath  Roy,  was  made  to  the  Sessions 
Judge  of  Nuddea,  but  that  oflBcer  having 
declined  to  interfere  with  the  Officiating 
Magistrate's  order  at  that  stage  of  the 
proceedings,  your  petitioner,  Surcndra 
Nath  Roy,  applied  to  this  Honorable 
Court,  and  was  by  this  Court  ordered  to 
to  be  released  on  bail. 

15.  That  your  petitioner,  Snrendra 
Nath  Roy,  has  been  informed  thait  the 
said  order  of  this  Honorable  Court 
reached  Mr.  Monro  at  about  3  p.m.  of  the 
lOth  of  November  last,  while  he  was  in 
Court,  but  he  went  away  to  his  house 
without  ordering  the  release  of  your  peti- 
tioner, Surendra  Nath  Roy,  who  was,  con- 
sequently, not  let  out  on  bail  until  the 
next  day.  Your  petitioner,  Surendra 
Nath  Roy,  has  been  further  informed 
that  a  mooktear  on  behalf  of  your  peti- 
tioner, Surendra  Nath  Roy,  went  to  Mr; 
Monro  at  his  house,  on  the  afternoon  of 
the  10th  of  November,  to  remind  him  of 
the  said  order  of  this  Honorable  Court, 
but  Mr.  Mouro  declined  to  receive  any 
Application  on  the  snbject  in  his  honse. 


ExplafuUi(m''~ifiOiM,y 


Para,  11$.-^  The  tt&tement  is  antme, 
and  is  an  attempt  to  insinnate  that  I  have 
shown  disrespect  to  tlie  order  of  the  High 
Court,  wiiich  1  would  not  tlo  ^  and  that  I 
have  tried  to  manifest  a  petty  piece  of 
spite  towards  the  accnsed>  which  I  am 
confident  tho  High  Court  will  consider 
me  incapabte  of  oommitting» 

I  received  the  order  in  Oatcherry  at 
3-45  P.M.  t  left  Cutcherry  at  the  usnal 
time,  and  before  I  left  Cutcherry  1  sent 
the  order  to  the  District  Superintendent, 
who  received  my  order  at  4*10  p.m. 

I  am  not  aware  that  any  mooktears 
came  to  my  honse  to  remind  me  of  the 
order  ;  if  they  did,  it  is  not  improbable 
that  my  chaprasis  refused  them  admit- 
tance, as  X  do  not  do  Cutcherry  work  at 
my  house.  Admitting  that  they  did  come. 
I  had  already  issaed  orders,  and  needea 
DO  reminder. 

It  would  have  been  snch  a  contempti- 
ble abuse  of  power  to  detain  a  man  or- 
dered to  be  released,  a  few  hours  in  pri- 
son, that  I  can  only  express  my  indig- 
nant repudiation  of  the  possibility  of  any 
such  conduct  on  my  part.  The  only  rea- 
son why  Surendra  Nath  Roy  was  not  re- 
leased on  that  day  was,  so  far  as  I  know, 
the  non-production  of  sureties.  As  soon 
as  they  appeared,  his  release  was  irnmo^ 
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16.  That,  on  the  2ad  of  November  last, 
after  the  firfit  portion  of  the  evidence  of 
the  said  Nabia  Roy  was  recorded,  Mr. 
Monro  directed  that  the  witnesses  who 
had  then  been  sent  by  the  police  should 
be  kept  in  custody  in  Mr.  Monro's  house. 
Among  the  witnesses  so  kept,  was  one 
Kristo  Charral,  who  was  made  a  defend- 
ant the  next  day,  bat  who,  on  the  3rd 
day,  sat  with  the  witnesses,  and  not  with 
the  defendants,  although  afterwards  she 
was  treated  as  a  prisoner. 

17.  That  yonr  petitioners  have  been 
informed  that  some  of  the  witnesses  for 
the  prosecution  were  also  ordered  to  be 
detained  in  the  Magistrate's  honse  during 
the  night  of  the  3rd  November  last. 


ExplanaU(m^{QOXii^,). 

diately  ordered,  and  his  release  would 
have  been  ordered  sooner  had  they  ar- 
rived sooner. 


1870; 


18.  That  the  case  was  again  taken  up 
by  Mr.  Monro,  at  Krishnaghur,  abo^it  the 
9th  of  November  last,  when  about  seven 
witnesses  for  the  prosecution  were  ex- 
amined, and  that  one  of  those  witnesses 
stated,  in  cross-examination,  that  he  had 
previously  told  Mr,  Monro  in  private 
what  he  had  deposed  that  day. 

19.  That  the  case  was  then  adjourned 
to  the  18th  of  November,  but  no  wit- 
nesses were  examined  on  that  day,  and  it 
was  again  adjourned  to  the  25th  of 
November,  on  which  day  also  the  case 
was  not  taken  up,  but  the  defendants 
were  ordered  to  af^pear  at  Banaghat  on 
the  9th  of  December  last. 

20.  That,  on  the  9th  of  December,  the 
defendants  appeared  at  Ranaghat,  but 
were  told  on  the  10th  to  appear  again  on 
the  23rd  December  at  Kanchrapara  (a  dis- 
tance of  about  40  miles  from  Krishna- 
ghur), where  Mr.  Monro  was  expected  to 
be  on  that  day  during  his  cold  weather 
tour. 


Paras.  16,  17.— -The  facts  are  coiTect 
to  a  certain  extent.  Along  with  Nabin 
Roy  were  sent  in  certain  persons.  As 
above  stated,  I  was  willing  to  go  on  with 
the  case  on  the  first  night,  to  which 
the  defendant's  counsel  objected, 
interest  of  both  parties,  it  was 
highest  importance  that  the  witnesses 
should  be  subjected  to  no  undue  influence 
of  both  parties.  I,  therefore,  ordered 
them  to  be  kept  in  a  bungalow  beside  my 
house,  recording  the  fact.  Vide  order  of 
2nd  November- 

That,  in  so  doing,  I  acted  with  impar- 
tiality, and  with  no  disfavour  to  the  ac- 
cnsed,  may  be  inferred  from  the  fact  that 
the  vakeels  of  the  accused  requested  me 
to  keep  the  witnesses  during  the  night  of 
the  3ra  in  the  same  place,  and  to  allow 
no  accesH  to  them,  which  1  did.  The  wit- 
nesses cheerfully  consented  to  stay. 

It  is  needless  to  say  that,  as  I  prevent- 
ed others  from  communicating  with  the 
witnesses,  I  held  no  communication  with 
them  myself. 

Kristo  Cbaral  was  with  them.  I  knew 
nothing  against  him  one  way  or  another. 
He  remained  with  them  till  their  deposi- 
tions were  recorded,  and  on  my  discover- 
ing who  he  was,  he  was  treated  as  a 
prisoner. 

Fara.  18. — The  private  communication 
made  to  me  by  the  witness  referred  to 
was  this  :  The  Inspector  brought  before 
me  one  evening  three  men,  who  he  said 
were  witnesses.  The  District  Superin- 
tendent was  then,  I  believe,  absent.  I 
asked  the  men,  who,  on  seeing  me,  begaa 
to  clamour  for  khoraki,  where  they  had 
come  from,  and  they  said  from  Gobind- 
pore  in  Moorsbedabad  :  that  Nabin  Roy 
had  been  brought  to  their  house  ;  that 
Tarak  Roy  had  brought  him. 

On  hearing  this,  I  told  the  Inspector  to 
take  them  away,  and  produce  them  next 
day  for  regular  examination  in  Court. 
The  men  were  accordingly  produced.  I 
leave  it  to  the  Court  to  judge  whether  I 
sought  to  receive  private  information  ; 
whether  I  did  not  see  the  men  casually  ; 
whether  on  casual  mention  of  their  having 
a  statement  to  make  bearing  on  the  case,  I 
directed  their  production  and  open  ex- 
amination, and  whether  I  was  in  any  way 
unfavorably  to  the  accused  influenced  by 
any  thing  said  to  me  by  witnesses  on 
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In  the  21.  That,  on  the  22Qd  of  December, 

Hattbb  of  the  defendants,  having  learned  that  Mr. 
THB  Pbti-  Monro  was  then  at  Chakda,  appeared  be^ 
TION  OF  fore  him  there,  on  the  22nd  and  23rd,  bat 
BnsBKDiLL  the  case  was  taken  np  on  the  24tb,  when 
X^ATH  Boy,  about  six  witnesses  for  the  prosecatioD 
C  B.  L.  B.    were  examined. 

274.  22.  That  the  case  was  next  taken  np  on 

ri8W.B,27.1  ^®  ^^  ^^  Jannary  last,  at  Eanchrapar», 
when  abont  five  more  witnesses  were  ex- 
amined. 

23.  That,  on  the  next  day,  some  more 
witnesses  were  examined,  and  the  defen- 
dants were  then  ordered  to  appear  before 
Mr.  Monro  on  the  15th  of  Jannary,  at  the 
village  of  Sharsha,  a  distance  of  about 
50  miles  from  Erishnaghur,  and  about  28 
miles  from  the  nearest  railway  station  at 
Ohakda. 

24.  That,  in  the  meantime,  and  after 
the  examination  of  the  principal  witnes- 
ses, Nabin  Roy,  and  some  other  witnesses, 
had  been  concluded,  about  ten  persons 
were  arrested,  and  made  defendants  in  the 
case,  bat  those  witnesses  who  had  been 
examined  previously  were  not  recalled. 

25.  That  the  Magistrate,  Mr.  Monro, 
having  refused  to  let  out  on  bail  some  or 
the  defendants  arrested  after  the  exami- 
nation of  Nabin  Roy,  although  a  petition 
was  presented  on  behalf  of  those  defen- 
dants, pointing  out  the  impropriety  of 
making  them  defendants  at  that  stage  of 
the  proceedings,  an  application  was  made 
on  their  behalf  to  the  present  Officiating 
Sessions  Judge,  who  directed  them,  on 
the  22nd  November,  to  be  enlarged  on 
bail.  ^ 

26.  That  defendants,  Kristo  Charal, 
Matabbar  Sheik,  and  Ujjulla,  were  kept 
in  the  Kotwali  Thanna  for  several  days, 
while  the  rest  remained  in  jail,  before 
they  were  let  out  on  bail. 


27.  That  althongh  yoar  petitioner,  Sn- 
rendra  Nath  Roy,  was  let  out  on  bail  by 
this  Hon'ble  Court,  he  was  ordered  by 
Mr.  Monro  not  to  go  to  his  owo  house, 
but  to  show  himseii  daily  to  the  Court 
Inspectorr 


Explanation — (contd»). 

whose  testimony  no  charge  has  been  fram- 
ed. The  Inspector  came  to  me  an  head 
of  the  police  to  know  what  to  do  with 
the  men.  In  heavy  cases,  which  the  j^a- 
gistrate  of  the  District  is  expected  and 
ordered  to  take  up  himself  in  Court,  he 
cannot  help  being  cognizant  of  the  action 
of  the  police.  In  the  present  instance,  such 
was  the  case  as  regards  the  witnesses  re- 
ferred to  ;  but  that  such  cognizance,  under 
the  circumstances  unavoidable,  operated 
in  any  way  unfavorably  to  the  accused, 
I  emphaticdUy  deny. 


Para,  26. — It  is  true  that  three  ac- 
cused were  kept  in  the  thanna.  I  am 
not  aware  that  there  was  any  illegality  in 
their  being  kept  there.  The  prosecution 
having  represented  that  the  three  prison- 
ers had  confessed,  and  that,  after  their 
confession  being  recorded,  it  was  advisa- 
ble to  keep  them  apart  from  the  other 
accused,  I  granted  the  request,  and  or- 
dered them  to  be  kept  separate. 

Para,  27.— I  ordered  the  accused  Su- 
rendra  Nath  and  others  to  remain  in 
Krishnaghur. 

It  was  uncertain  whether  witnesses 
might  ndt,  on  any  day  in  addition  to  the 
filed  days,  be  produced  by  the  police  (as 
actually  happened). 

The  case  was  being  conducted  at  a 
great  distance  from  Erishnaghur  by  the 
police,  and  it  was  quite  possible  that  wit- 
nesses might  be  produced  oioi  other  than 
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28.  That  tbe  case  was  again  takeD  up 
at  BoDgoDg  on  Saturday,  the  15th  of 
January,  when  one  more  new  witness  was 
examined  on  behalf  of  the  prosecution, 
and  the  case  for  the  prosecution  was  then 
dosed. 

29.  That  Mr.  Monro  then  directed  de- 
fendants, Eailas  Sircar,  ftakhal  Roy, 
Braja  Bhattaoharji,  Baboo  Sheikh,  Huboo 
Qhose,  and  Ujjulla  Bewa,  to  bo  dis- 
charged ;  and  framed  two  charges,  under 
8s.  342  and  109  of  the  Indian  Penal  Code, 
against  your  petitioner,  Surendra  Nath 
Boy,  and  directed  him  to  be  put  upon  his 
defence,  as  Mr.  Monro  did  not  intend  to 
commit  any  of  the  prisoners  to  the  Ses- 
sions. 

30.  That  the  case  was  then  fixed  for 
the  27th  instant  at  Bongong,  and  Mr. 
Monro  then  said  that  he  would  draw  up 
charges  against  the  other  prisoners  on 
Monday,  £e  17th. 

31.  That,  on  Monday,  the  17th,  Mr. 
Monro  framed  certain  charges  (copies  of 
which  your  petitioners  have  not  received) 
against  five  other  defendants,  and  direct- 
ed the  discharge  of  two  defendants. 

32.  That,  on  Tuesday  the  18th,  Mr. 
Monro  sent  for  one  of  tbe  witnesses  cited 
by  one  of  ^our  petitioners,  Harish  Gbpse>, 
and  examined  him,  declining  to  receive 
a  written  petition  which  your  petitioner 
Hurish  Ghose  presented,  praying  that  the 
examination  of  the  said  witness  might, 
be  postponed.  Tbe  said  witness  was  not( 
examined  in  the  presence  of  any  of  the^ 
other  defendants  or  their  counsel. 


EatptanatioH—ioonidJ), 

the  fixed  days.    To  allow  of  such  wit-       JiTthb 
nesses  being  speedily  examined  in  pre-    ^Litxis  qp 
sonce  of  the  accused,  the  restriction  was     j^^  Petie* 
imposed.  On  occasion  shewn,  I  was  quite      xion  of 
ready  to  withdraw  it,  as  may  be  inferred    Subndba 
from  the  fact  that  when  the  accused  Su-   Nath  Boy, 
rendra  Nath  Roy  asked  to  be  allowed  to     5  B  L  B 
go  to  his  home  for  some  religious  cere-         274. 
mony,  I  granted  the  request  at  onco.         rt«xn^  li  <v»  t 
Paroi.  28,  29,  30.  —  The  facts  are  tl«W,B.27.] 
correct.    I  may  add  that  00  charge  was 
drawn  up  uguiust   the  other  prisoners, 
simply  because  there   was   no   time.    I 
worked  all  day  at  the  case,  in  order  that 
the  couuHel  for  the  accused  might  get 
away,  as  lie  expressed  a  wish  to  do  so  ; 
and   as,   after  drawing   up  the    charge 
against  Surendra  Nath  Roy,  the  said  coun- 
sel, on  my  asking  him,  declared  that  the 
delaying  to  draw  up  the  charges  against 
the  other  accused  did  not  matter,  I  post- 
poned the  case  at  a  late  hour  to  the  17tb, 
the  16th  beiog  Sunday.    The  counsel  for 
the  accused  publicly   acknowledged  bis 
obligation  to  me  for  working  so  late  to 
allow  of  his  departure. 


Paras,  31  and  32.~Oo  tbe  17tb.  after 
drawing  up  the  charge  agaiust  Harish 
Ghose,  and  hearing  his  reply,  I  noticed 
that  one  of  his  witnesses  was  a  zemindar,, 
whom  I  knew  to  be  in  tbe  neighbour- 
hood. I  consider  that  it  would  be  ad- 
visable to  secure  the  attendance  of  thati 
witness,  while  he  was  in  the  neigh- 
bo)[|rhpod,  knowing  that  he  was  not  resid- 
ing there,  and  thinking  it  not  improbabi€^ 
that  there  might  be  some  difficulty  in 
serving  a  summons  on  him  afterwards. 
I  consequently  explained  this  to  Harish 
Ghose  and  his  mooktear,  and  ordered  a 
summons  to  be  issued  for  the  appearance. 
On  the  following  day,  and  on  the  18th, 
the  deposition  of  the  zemindar  was  re- 
corded in  the  presence  of  Harish  Ghose 
and  his  mooktear,  by  whom  the  witness 
was  cross-examined. 

The  statement  that  I  declined  to  receive 
a  petition  asking  for  the  postponement 
of  the  examination  of  this  witness,  is  nn- 
trne.  No  such  petition  was  presented, 
and  no  such  petition  was  refused.  Had 
such  an  application  been  made,  I  would 
haye  considered  it  as  I  considered  an  ap- 
plication of  the  vakeels  of  the  accused  on 
a  previous  occasion  at  Chakda,  when  they 
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33.  That  while  your  petitioner  Saren* 
dra  Nath  Roy^s  case  is  fixed  for  the  27th 
iDStant,  other  defendante  are  directed  to 
produce  their  witnesses  on  the  25th. 

34.  That  the  O^ciating  Magistrate,  Mr. 
MonrO)  had  all  along  given  the  defen- 
dants to  understand  that  he  would  com* 
mit  the  case  to  the  Sessions. 

35.  That  your  petitioners  have  cited 
ahout  forty  witnesses,  who  will  have  to 
be  brought  from  long  distances,  some 
from  tlue  district  of  Moorshedabad,  where 
Nabin  Roy  alleges  he  was  confined, 

36.  That,  in  addition  to  the  physical 
discomfort  of  following  the  Magistrate 
from  place  to  place,  and  having  to  stay 
in  villages  where  there  is  no  suitable  ac- 
commodation, your  petitioners  have  al- 
ready incurred  considerable  expense  in 
having  had  to  take  their  counsel  and 
agents  along  with  them. 

37.  That  your  petitioners  have  been 
much  harassed  by  the  repeated  adjourn- 
ments, as  detailed  above,  and  as  Mr. 
Monro  has  declined  to  take  up  the  case 
at  Krishnaghur,  your  petitioners  will 
find  very  great  difficulty  in  producing 
their  witnesses  at  Bonp^ong,  or  any  other 
place  in  the  interior  of  the  Nuddea  dis- 
trict. 


Explanation — (contd.). 

requested  certain  witnesses,  namely,  Ai- 
nuddin  and  others,  to  be  recalled,  and  I 
granted  the  request  as  fair  and  reason- 
able. There  was  no  reason  why  1  should 
have  acted  differently  on  the  present  oc- 
casion, and  I  declare  the  statement  to  be 
untrue. 

The  witness  was  not  examined  in  the 
presence  of  any  of  the  accused,  except 
Harish  Ghose,  because  none  but  Harisli 
Ghose  had  called  him. 

Para,  33. — ^This  is  correct.  I  pur- 
posely selected  the  25th,  knowing  that 
the  27th  had  been  fixed  for  the  hearing 
of  the  witnesses  of  Surendra  Nath,  and 
I  did  so  for  this  reason.  I  was  aware 
that  Surendra  Nath  Roy  had  summoned 
a  large  number  of  witnesses,  whose  exa- 
mination would  probably  take  more  than 
one  day.  If  to  these  witnesses  were  to 
be  added  the  witnesses  summoned  by  the 
remaining  accused,  there  was  a  probabi- 
lity of  the  counsel  of  the  accused  being 
detained  three  days  at  Bongong.  As  the 
counsel  had  expressed  a  wish  to  have  the 
case  disposed  of,  if  possible,  without  fur- 
ther delay,  I  thought  I  might  consult  his 
convenience  by  having  the  witnesses  for 
some  of  the  defendants  heard  on  the 
25th,  reserving  them  for  further  exami- 
nation by  the  counsel  on  the  27th,  when 
he  arrived.  I  regret  to  find  that  my 
good  intentions  towards  the  counsel  have 
been  distorted  into  a  manifestation  of 
unfairness  to  his  clients.  I  can  only  say 
that  such  were  my  intentions  as  above 
described,  as  would  have  been  shown  had 
the  witnesses  appeared  on  tlie  25th,  or 
the  counsel  on  the  27th. 

I  regret  the  necessity  for  the  repeated 
adjournments,  not  one  of  which  has  been 
without  cause.  I  regret  the  necessity  of 
taking  up  the  case  while  on  tour,  and 
to  reduce  the  inconvenience  to  all  parties 
to  a  minimum.  I  have,  as  above  stated, 
kept  my  camp  close  to  the  rail,  or  in 
places  easy  of  access.  I  have,  in  short, 
done  every  thing  I  could  to  facilitate  the 
appearance  of  counsel  and  the  accused. 

I  had  intended  making  over  the  case 
to  the  Joint-Map:istrate  *when  I  went  on 
tour,  but  found  I  could  not  do  so  under 
8.  68.  I  declined  to  take  up  the  case  at 
Krishnaghur,  while  at  Sarsa,  as  I  could 
not  make  arrangements  consistently  with 
my  other  dnties  to  be  present  at  Krish- 
naghur, and,  as  a  matter  of  fact,  it  is 
quite  as  easy  for  counsel  to  appear  at 
Bongong  as  at  Krishnaghur,  the  journey 
in  the  former  case  consisting  of  34  miles 
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^  40.  That  there  was  further  pending, 
in  the  Co  art  of  Mn  Monro,  a  complaint 
preferred  *by  the  police  against  one  of 
your  petitioners,  Surendra  Nath  Roy  and 
another,  for  having,  as  alleged,  obstruct- 
ed the  police  in  their  investiffation  into 
the  case  of  Nabin  Roy,  and  for  having 
caused  disappearance  of  evidence  ;  that 
your  petitioner,  Surendra  Nath  Roy,  was 
arrested  in  the  first  instance  under  a  war- 
rant in  September  last. 

41.  That  the  inquinr  into  the  case 
was  commenced  by  Mr.  Monro  in  Sep- 
tember last,  and  the  last  witness  was  ex- 
amined about  the  beginning  of  October, 
and  although  no  postponement  was  ne- 
cessary, he  left  the  case  undecided  until 
last  week,  when,  as  your  petitioner,  8u« 
rendra  Nath  Roy,  was  informed  yester- 
day, the  case  was  decided  in  his  favour. 

42.  That  Mr.  Monro  having  promised 
to  the  defendant's  counsel  to  grant  them 
copies  of  the  proceedings  and  evidence 
in  the  case,  your  petitioners  sent,  at 
much  expense,  two  copyists  to  Bongong 
to  get  copies  of  the  proceedings,  but 
your  petitioner^  Surendra  Nath  Roy,  has 
just  been  informed  that  Mr.  Monro,  after 
having  insisted  on  learning  the  reason 
for  which  your  petitioners  wanted  to  have 
copies,  and  after  having  taken  the  depo« 
sition  of  one  of  the  said  copyists  on  that 
point,  has  refused  to  give  your  petitioners 
copies  of  Mr.  Monro's  proceedings  in 
the  case. 

43.  That  your  petitioners  submit  that 
Mr.  Monro,  having  expressed  from  the 
beginning  his  opinion  that  a  strong  prirnd 
facie  case  had  been  established  against 
your  petitioners,  and  also  that  he  would 
commit  the  case  to  the  Sessions,^  he  is 
not  competent  to  try  your  petitioners  him- 
self ;  nor  is  he,  on  account  of  the  bias  ho 
bis  all  along  displayed  on  behalf  of  the 
prosecution,  as  evident  from  the  circum* 
stances  detailed  above,  and  from  his  being 
influenced  by  private  information,  a  pro- 
per person  to  be  entrusted  with  the  trial 
of  your  petitioners. 

That  your  petitioners,  therefore,  pray, 
firstly,  that  taking  into  consideration  the 
grounds  set  forth  above,  your  Lordships 


.£^2afiaftofi — (contd .). 
by  rail,  and  20  on  horseback  ;  in  the  lat- 
ter of  above  60  by  rail,  and   IS  by  horse 
ghari. 

ParoB.  40  and  41.— The  fact  of  the 
other  case  being  instituted  is  correct. 
The  fact  of  the  last  witness  having  been 
examined  about  the  beginning  of  Octo- 
ber is  also  correct.  The  statement  that 
no  postponement  was  necessary  is  not 
correct.  The  case  remained  pending  at 
the  beginning  of  October,  at  the  request 
of  the  prosecution.  I  took  it  up  imme* 
diately  after  the  opening  of  the  Court, 
and  decided,  I  imagined,  with  the  con* 
sent  of  the  vakeels,  to  finish  it  in  connec- 
tion with  and  at  the  same  time  as  the  ori- 
ginal case  of  Nabin  Roy,  I  recorded  an 
order  to  this  efiEect,  and  the  case  remained 
pending  In  consequence.  As  soon  as  the 
case  for  the  prosecution  in  Nabin  Roy's 
case  closed,  I  took  up  the  second  case, 
and  disposed  of  it. 

The  evidence  for  the  prosecution  in  the 
second  case,  as  regards  the  charge  under 
8.  201,  being  really  the  same  as  that  for 
the  prosecution  in  Nabin  Roy's  case,  and 
that  evidence  being  inHuflScient  to  frame 
a  charge  under  s.  201  against  Krishna 
Nath  Roy,  I  discharged  hi(n  immediate- 
ly on  the  case  for  the  prosecution  being 
closed. 

I  acted  in  the  above  case,  so  far  as  I 
am  aware,  legally  and  properly. 
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*  On  the  4th  November,  Mr.  Monro  recorded  the  following  as  his  opinion  t    "  Thd 


w—  — w  .^^  xiuvoiuu«r,  jiir.  juuuru  recoraea  «ue  louowiDg  as  nis  opmion  :         rne 

statement  of  Nabin  Roy,  if  true,  does  raise  a  strong  presumption  of  the  guilt  of  the  accused^ 

uestion  of  committal  were  at  the  present  stage  of  the  proceedings  raised^ 


and  would,  if  the  question  v*  vv*^x«*bv« 
require  the  committal  of  the  accused. 
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r"      '  wUrbe'ple«8ed  to  send  foeth^Tfto^i^  itf 

*if  !1I!^  the  case  mentioned 'above,  and  drtfcsH'tHe' 

^r^r^r  order  of  Mr.  Monro,  dated  the  15th'aW«' 

TTOK'OFk*  17th  instant^  wK€rebJ**he  di^0ctM' y^r 

SvRKNDiiA  P«tn*on«r8'to  bepttt'uftott  theit^dfefence" 

Math  Rot,  *>efwe  him* 

5  B.  Ik  R;        ;^fkfZy.— That  should^  there  be,  in  the 
274.  opinion  of  your  Lordships,  any  evidence 

ridW.R,27.1  ftg'"D8t  your  petitioners)  they^  may/  be 
tried  by  the  Magistrate  of  Moorshedabad, 
(n  which  district  many  of  the  witnesses 
for  the  prosecution,  as  well  as  for  the  de«- 
fence,  reside,  or  by  the  Joint- Magistrate 
of  Nuddea,  at  Krishnagbur,  or  by.  any. 
other  Court  that  your  Lordships:  may. 
Uiink  proper. 

Mr.  Paul  (with  him  fiab'oo  AwJbika  Cfhatan  £anerjee\  for  the  prosecufcory 
now  showed  cause  : — I  rely. on  the  explaination  of  Mn  Monro^  which  is  quite 
satisfactory^  and  absolves  him'fnWn  any  bias  or  improper  feeling.  B.  66  of  the 
Criminal  Procedure  Oode^  'g*^^  the  Magistrate  jurisdiction  to  proceed  under 
the  oircirMStances  of  thidciei^.  Mr.  MoiH»o  acted  in  godd  faith  throughout' 
It  would  b^  a  bad  precedent  if  th!s  riile  >wet«  madie  absolute. 

Baboo  Anijjcul  ChafUira  Jfookerjee  did  not  wish  to  addi^ess  the  Ootirt  on 
behalf  of  the  Crown. 

Mr.  Monro  said  that,  in  doing  what  he  had  done  in  this  case,  he  had 
simply  followed  the  practice  which  prevailed  in  the  Mofussil,  and  that  all  his 
acts  were  done  in  good  fattli.  He  also  added  that,  being  about  to  leave  the 
country,  he  would  not  take  up  the  case  himself,  whatever  might  be  the  result 
of  the-rule,  and  that  he  had  ho  desite  to  try  the  ^petitioners  himself.  He  wotild, 
however,*  atfk  the  Court  tcyatiqu it'  him  of  the  imputations  made  in  the  petition 
against  his  character  as  a  judicial  officer. 

Mr.  QhoBB  in  support  of  the  rule  :  It  is  evident  from  Mr.  Monro's  own 
expanation  that  he  had  prejudged  the  case.  All  important  allegationB  in  the 
petition  are  admitted.  The  reasons  given  by  Mr.  Monro  for  refusing  bail  on* 
the  7th  October  show  that,  before  taking  any  evidence 'whactever  in  support 
of  the  prosecution,  he  wanted  the  def endafnts  to  establish  their  innoceuce.  The 
warrant  issued  by  him,  before  any  evidence  was  taken,  specified  a  bailable 
offence,  and  yet  bail  was  refused.  To  refuse  bail  when  a  person  ought  to  be 
bailed  is  a  misdemeanour — Osborne  v.  Ghtcgh^^  A  Magistrate  cannot  issue  a 
warrant  without  evidence,  nor  can  he  commit  a  person  to  hc^tU  before  evi-^ 
dence  is  recorded  against  him — In  the  Afaiter"  of  Maheah  Chandra  B<merjee,^ 
In  this  case  the  Magistrate  acted  upon  hearstty  information  communicated  to 
him  privately.  S.  68,  Criminal  Procedure  Code,  does  not  give  the  Magistrate 
jurisdiction  in  such  a  case.  The  word  "  knowledge  *'  in  that  section  must  be 
held  to  be  either  judicial  or  personal  knowledge — In  ilie  Matter  qf  Maheah 
Chandra  Banerjee.^    S.  68  only  applies  to  cases  where  no  coniplainants  come 

--■      -  -' —  ■■ — ».-  •   - 

*  Act  XXV,  of  1861,  *.  68.—"  Except  as  is  otherwise  provided  in  Chap.  XI.  of  this 
Act,  the  Magistrate  of  the  district,  or  a  Magistrate  in  charge  of  the  division  of  a  district^ 
may,  without  any  complaint,  take  cognizance  of  any  offence  which  may  come  to  his  ktiow-* 
led^,  and  may  issue  a  summons,  or,  in  cases  where  a  warrant  may  issue,  a  warrant  of  arrest 
against  a  person  known  or  suipeeM  tb  IniTe  ^committed  such  offGRioe»  in  th«  saltifliuumflir 
as  if  a  oomplalDt  had  been  made>again0t  such  person.  '* 

'SB.r^P.  650. 

*  4  B.  L.  R..  App.,  1.    [See  p.  166  of  this  bookr] 
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loftrard.     All  the  pfoeeedings  ought  to  be  set  asid^  as  b^ing  based  upbn  an        ^^^i_ 
illegal  foundation.     [Mittbb,  J. — Do  you  contend  that  the  subsequent  pro-       _ 
ceedings  ought  to  be  quashed  on  account  of  prior  illegalities  ?]    Yes ;  they    ji^t/se  of 
vitiate  the  whole  proceedings — The  Queen  v.  Mahima  Chandra  Chttcker*    thk  Psti- 
hutty ;  ^  and  they  are  evidence  of  bias  on  the  part  of  the  Magistrate^     He  re^      tion  of 
oeived  information  on  the  subject  of  the  case  privately,  and  conferred  with  5^^*''«^ 
the  witnesses  in  the  absence  of  the  accused  ;  this  disqualifies  him  from  trying  Wath  Eot^ 
the  prisoners.     A  Judge  or  a  Magistrate  is  not  competent  to  take  upoii    *  ^^'  ^' 
himself  to  say,  as  Mf.  Monro  do^  that  such  private  information  bad  no        ^^'       . 
influence  on  his  mind-^2>o6AM  t.  Gr&ves.^    The  commitments  were  void  ab  [WW.B.i7.j 
initio^  being  illegal,  tod  fOr  Ckn  indefinite  and  unreasonable  period — Davis  v. 
Capper;^  and  Rex  V.  Qood^  cited  in  Burns's  Justices  of  the  Peace. ^    A 
Magistrate  does  not  act  in  good  faith,  who  does  not  act  carefully,  circum* 
spectly,  and  with  due  diligence — Viihoba  Malhari  v.  Garfield.^    No  remand 
w-ithout  a  hearing  eAn  last  for  more  than  a  fortnight — Re^.  v.  Surkia,^ 
In  this  case  the  adjournments  were  for  an  unreasonable  time,  and  without 
any  reasonable  causa     Under  Ohap.  XII.  of  the  Orimitial  Procedure  Oodef, 
the  Magistrate  could  not  direct  a  police  investigation  into  the  case  after 
i1>  had  been  taken  up  by  him,  but  he  might  have  done  so  before  issuing 
{>roces8  (s.  180).     The  order  to  Surendra  Nath  Ray  to  show  himself  daily  to 
the  Court  Inspector  was  wholly  void,  and  showed  improper  feeling  on  the  part 
of  the  Magistrate,  tod  the  reason  assigned  by  Mr.  Monro  for  that  order — viz,^ 
the  convenience  of  the  witnesses  who  might  be  forwarded  by  the  police  at  an^ 
time — could  not  be  regarded  as  satisfactory,  when  the  same  order  was  repeated 
by  him  at  Bongong,  after  the  charges  had  been  framed  on  the  close  of  thsr 
prosecution.     The  order  which  Mr.  Monro  gave  to  detain  three  defendants 
in  the  thanna,  while  the  others  were  in  jail,  was  wholly  illegal,  for,  undef 
a.  222,  a  warrant  of  commitment  could  be  directed  only  to  the  jailor  or  somd 
person  having  authority.    This  order,  being  to  induce  the  prisoners  to  confesi^ 
was  wholly  illegal  and  improper.     Mr.  Monro  acted  improperly  and  illegally 
by  sending  for  one  of  Harish  Ghoee's  witnesses,  and  examining  him  himseUf 
in  the  absence  of  the  other  defendants.     Not  one  of  the  witnesses  lor  the 
prosecution  was  summoned,  but  all  were  arrested  and  brought  by  the  police, 
contrary  to  the  provisions  of  the  Code  of  Criminal  Procedura     The  whold 
conduct  of  Mr.  Monro  shows^  clearly  that  he  is  not  a  fit  person  to  try  th^ 
petitioners  himself. 

Phbab,  J. — It  seems  to  me  clear  from  Mr.  Monro's  own  explanation  of 
the  course  of  this  case  that  he  has  committed  in  it  serious  deviations  from  thd 
procedure  laid  down  by  the  Criminal  Procedure  Code,  and  that  he  has,  in  some 
of  the  stages  of  the  case,  shown  a  want  of  discretion,  which  is  to  be  lamented  j 
but,  on  the  whole,  I  think  that  the  rule  ought  to  be  discharged,  because  I 
entirely  acquit  Mr.  Monro  of  having,  in  any  part  of  this  protracted  inquiry, 
been  actuated  by  any  improper  feeling  towards  the  prisoners,  or  by  any  other 
desire  than  that  of  doing  his  duty  as  a  judicial  officer. 

It  is  very  much  to  be  deplored  that  the  practice  ivfaich  Mr.  Monro  has 
taken  to  be  accoMant  with  the  provisions  of  the  Criminal  Procedure  Code 
should,  at  this  day,  obtain,  as  we  are  told  it  does,  in  a  silla  so  close  to  the  capital 
as  ^Tuddea. 

—.  . -     - I      111    r,    -  -    .     - ft  '  •       ■!■ 

^  8  B.  L.  R.,  A.  Or.,  67.    [See  i^.  ISl  oT  tIdrlMMk.] 
'  6  Q.  B.  637. 
>  10  B.  &  C.  28. 

*  24th  ted.,  Tol.  1,  lODl,  adtm 
■  3  9em.  H*  C,  App.,  1. 

*  i  Bon.  H.  C,  Cr.^  U. 
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1870.  It  cannot  be  questioned,  I  think,  that  the  custody  of  the  prisoners  was, 

— r from  the  time  of  the  first  arrest  up  to  the  2nd  of  November,  illegal.     Mr. 

Mattss  op  ^^^^  ^ys  ^®  supposed  that  the  step  he  took  in  causing  their  arrest  was  sane* 
THE  Peti-  tioned  by  s.  68,  Criminal  Procedure  Code ;  but  I  am  very  distinctly  of  opinion 
TioN  OF  that  that  section  applies  only  to  cases  in  which  the  private  individual,  who 
SuBBNDRA  is  injured  or  aggrieved,  or  some  one  on  his  part,  does  not  come  f orwaYd  to  make 
Nath  Boy,  ^  formal  complaint.  It  is  a  provision  of  the  law  for  enabling  a  public  oificial 
B  ^^  ^*  ^  ^ke  care  that  justice  may  be  vindicated,  notwithstanding  that  the  persons 
^^  individually  aggrieved  are  unwilling  or  unable  to  prosecute ;  and  even  in  such 

[IS  W.E.27.]  cases,  the  jurisdiction  of  the  Magistrate  to  arrest  requires,  lor  its  foundatioui 
knowledge  of  the  fact  of  an  offence  having  been  committed,  and  that  know- 
ledge, I  apprehend,  must  be  either  personal  or  derived  from  testimony  legally 
given. 

But  here  Mr.  Monro  commences  his  explanation  by  stating  not  only  that 
the  brother  of  Nabin  Boy  had  made  a  complaint  in  the  first  place  to  the  Joint- 
Magistrate,  but  that  Mr.  Monro's  own  subsequent  proceedings  were  in  effect 
instituted  upon  information  given  by  this  man  to  the  police  and  to  himself. 
That  being  so,  the  csuse  obviously  might,  and  ought  to,  have  been  conducted 
upon  one  or  other  of  the  bases  afforded  by  s.  66  and  by  a  1 35.  There  was  no 
occasion  whatever  for  Mr.  Monro  to  take  upon  himself  the  character  of  a 
public  prosecutor. 

There  is,  in  my  judgment,  no  doubt  that  the  law  is  just  as  jealous  of  per- 
sonal liberty  in  India  as  it  is  in  England,  and  that  liberty  cannot  rightly  be 
taken  away  except  under  circumstances  which  are  clearly  prescribed  by  posi- 
tive law.  Now,  the  warrant  of  arrest  which  Mr.  Monro  issued,  and  under 
which  the  petitioners  were  taken  into  custody,  was  grounded  upon  the  informa- 
tion informally  given  by  the  brother  of  the  missing  man.  *'  The  man  Kabin  was 
still  missing,  and  upon  the  police  report  and  the  statement  of  the  missing  man's 
brother,  who  appeared  before  me  at  Muragacha,  I  issued  an  order  to  Surendra 
Nath  Roy,  whose  ryots  the  accused  were,  forwarding  a  warrant  for  their  arrest, 
and  directing  him  to  produce  them  as  persons  accused  of  dacoity."  This  is 
Mr.  Monro's  own  statement. 

As  at  present  advised,  I  don't  think  that  the  report  of  the  police,  or  any 
statement  of  the  missing  man's  brother,  which  falls  short  of  an  actual  formed 
complaint,  or  of  a  statement  made  on  oath,  is  sufficient  in  law  to  give  the 
Magistrate  jurisdiction  to  issue  his  warrant.  I  need  not  point  out  the  mis- 
chief that  would  be  likely  to  ensue  if  a  Magistrate  were  justified  on  the 
mere  report  of  the  police  in  arresting  any  person  whom  they  wished  to  in- 
criminate. In  a  particular  case,  namely,  when  an  offence  is  committed  in 
his  presence,  a  Magistrate  may,  no  doubt,  without  complaint  or  sworn  testi- 
mony, order  the  arrest  of  the  offender  ;  but  this  is  by  virtue  of  s.  110,  and 
the  separate  specification  of  this  power  in  the  Code  goes  far  to  show  that  s.  68 
does  not  bear  the  construction  which  Mr.  Monro  has  put  upon  it.  The  cases 
in  which  the  police  may  arrest  without  a  warrant  are  prescribed  with  minute- 
ness in  the  Criminal  Procedure  Code,  and  it  appears  to  me  that  the  more  ex- 
tensive power  conveyed  by  a  warrant  must  proceed  from,  the  exercise  of  a 
judicial  discretion,  either  on  the  Magistrate's  own  view,  or  upon  materials 
furnished  by  some  other  person,  under  such  circumstances  as  will  render  the 
.person  responsible  for  putting  the  law  in  motion,  t.  e.,  furnished  by  him  either 
in  the  capacity  of  prosecutor  or  by  statement  on  oath. 

Again,  the  address  of  the  warrant  in  this  case  ia  unfortunate.  It  is 
directed,  not  to  any  police-officer^  but  to  Surendra  Nath  Roy,  the  person  at 
whose  instigation,  according  to  the  theory  of  the  police,  the  alleged  kidnap- 
ping originatedi  and  even  S  the  Magistrate  did  not  take  the  police  view  on 
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tliis  point,  Surendra  Nath  was  clearly  a  person  so  closely  connected  with  the        ISIO, 
parties  who  were  supposed  to  be  implicated  that  he  was  soon  arrested  as  an       -    ^^ 
accomplice.    Doubtless,  s.  77  of  the  Oriminal  Procedure  Oode^  and  the  corre-  ^^xtbb  of 
spending  section  of  the  amended  Act  >  do  give  the  Magistrate  power  to  issue    thb  Pbti* 
a  warrant  to  an  unofficial  person.    But  in  the  enactment  itself  is  to  be  found      tion  of 
an  indication  of  the  circumstances   under  which  the  Legislature  intended  S^"^^^S?^ 
that  power  to  be  exercised,  namely,  when  the  Magistrate  is  without  the  assist-  ^^^™  ^*^^» 
ance  and  services  of  competent  persons  charged  with  ordinary  police  duties^    *  ^iit 
and  responsible,  by  virtue  of  their  offices,  for  the  proper  execution  of  a  process 
of  this  sort ;  and,  above  all,  when  the  urgency  is  imminent  [18W.E.27.] 

But,  whether  or  not  the  6rst  arrest  was  made  without  legal  foundation,  un- 
questionably the  subsequent  commitment  to  hajtU,  and  the  remands,  based,  aa 
these  were,  on  no  evidence  whatever,  were  entirely  invalid.  The  force  of  the 
warrant  of  arrest  is  at  an  end  when  the  prisoner  is  brought  before  the  Magis- 
trate. The  Magistrate  cannot  lawfully  commit  to  prison,  or  remand  a  prison- 
er who  is  before  him,  without  sufficient  grounds )  and  in  the  complete  absence 
of  evidence  there  can  be  no  grounds. 

I  regret,  as  I  have  already  mentioned  during  the  hearing  of  the  case,  that  Mr. 
Monro,  on  receiving  the  order  of  the  High  Court  with  regard  to  releasing  the 
prisoner  on  bail,  which  order  reached  him  while  he  was  presiding  in  Oourt^ 
did  not  at  once  make  it  public  ;  even  if  it  be  supposed,  as  suggested  by  Mr. 
Paul,  that  none  of  the  parties  concerned  were  present  in  the  Magistrate's 
Oonrt  at  the  time.  T  say,  I  regret  it,  because  publicity  in  these  cases  is  the 
highest  safeguard  which  the  Magistrate  has  for  preventing  any  misconception 
as  to  his  motived  and  conduct. 

After  the  2nd  of  November,  the  case  changed.  At  that  time  evidence 
was  produced  before  the  Magistrate,  on  which  he  could  rightly,  in  the  exer- 
cise of  his  judicial  discretion,  hold  that  the  persons  charged  ought  to  be  com- 
mitted to  prison,  either  to  await  trial,  or  for  safe  custody,  during  the  adjourn- 
ment of  the  inquiry.  And  it  is  because  I  think  that  this  is  the  case,  that  I 
feel  the  strongest  ground  taken  up  by  the  petitioners  fails  them.  For  I  am 
not  prepared  to  say  that  because  the  arrest  and  custody  previous  to  the  2nd 
of  November  was,  in  my  opinion,  illegal,  therefore  all  the  subsequent  proceed- 
ings are  void,  and  ought  to  be  quashed.  It  appears  to  me  that  the  petition- 
ers now  stand  committed  for  trial,  under  orders  of  a  competent  officer,  made 
after  hearing  evidence,  which  was  judicially  received  and  recorded.  I  can- 
not, therefore,  say  that  they  ought  not  to  be  tried  on  the  charge  on  which 
he  has  so  committed  them. 

There  are  other  matters  which  have  been  referred  to  in  the  argument  be- 
fore us,  and  which  have,  I  don't  say  unnecessarily,  occupied  a  considerable 
time  in  discussion  ;  but  I  don't  think  that  we  are  required  to  direct  our  atten- 
tion to  them  in  detail  now. 

It  does  seem  to  me,  however,  that  a  very  unduly  lengthened  period  did 
elapse  in  this  case  between  the  first  apprehension  of  the  prisoners  and  their 
commitment  for  trial,  and  I  am  disposed  to  think  that  an  officer  in  Mr.  Mon- 
ro's position  would  have  exercised  the  better  discretion  if  he  had  taken  oare 
not  to  drag  the  parties  stage  after  stage,  as  he  did,  following  him  in  his  tour 
through  the  Mofussil.     It  was  surely  open  to  him  in  more  ways  than  one  to 

>  Ad  XXV.  of  1861,  #.  77.— "A  warrant  shall  ordinarily  be  directed  to  a  police- 
officer,  but  the  Maguitrate  issuing  a  warrant  may,  if  immediate  service  be  necessary,  and 
no  police-officer  immediately  available,  direct  the  warrant  to  any  other  person.  '* 

*  Act  VIII.  of  1869,  *.  77.—"  A  warrant  shall  ordinarily  be  directed  to  a  police- 
officer,  but  the  Magistrate  issuing  a  warrant  may,  if  he  tee  fit>  direct  it  to  any  othes 
persons. " 
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1$^0.        hav^  proTic^ed  that  t^e  pase  should  have  be^n  heard  and  dtcided  proBiptly  tjl 

— ' Krishxiaghur.     Even  if  h^  had  l?een  right,  as  I  think  he  is  not,  in  the  sup- 

Mirn^^OF   P^^^^^^^  ^^^^  ^^^  proceeding  was  one  based  on  s.  68,  and  that  the  caae  oould 

tHE  Pbti-    ^^^  therefore  be  made  oyer  to  any  Subordinate  Magistrate  for  investigation, 

TioN  OF      still  there  wa^  no  sort  of  obstruction  in  his  way  to  preyent  him  from  taking 

BuBB^DRA    it  up  himself  at  the  principal  town  or  at  any  other  convenient  spot  in  tho 

K^Ti  Rot,  digtrict,  and  completely  disposing  of  it  in  the  same  place.     The  movemoEta 

5  ^^*  ?•    of  a  Magistrate  during  his  cold- weather  tour  are  not  so  strictly  prescribed  by 

?A'         an  inexorable  rule  of  necessity  that  Mr.  Monro  could  not  have  reasonably 

tl?^*%*^0  managed,  in  this  case,  to  take  all  the  evidence  at  one  station. 

The  deteptfion  of  the  prisoners  in  the  thanna  was  certainly,  under  the 
circumstances  of  the  case,  to  si^  the  least  of  it,  not  judicious ;  apd  the  direc- 
tion to  Surendra  ^ath,  while  he  was  out  on  bail,  to  remain  in  Krishnaghur« 
was  absolutely  without  authority,  and  should  not  have  been^  made. 

t  also  cannot  think  that  the  examination  of  Harish  Qhose's  witness  wap 
conducted  in  such  a  way,  and  under  such  circumstances,  as  to  give  complete 
confidence  to  the  minds  of  the  petitioners  in  the  Magistrate's  fairness  ai^ja 
impartiality,  with  reference  to  the  investigation. 

A,nd,  on  the  whole,  I  cannot  avoid  the  conclusion,  after  a  full  consi€|ea%- 
tion  of  the  facts  of  this  case,  that  although  ther^  is  nothing  now  imputable 
to  Mr.  Monro  such  as  to  disqualify  him  from  try  ins  the  case  between  the 
Crown  and  the  prisoners,  there  was  still  very  much  before  the  explanation 
which  he  has  submitted  to  this  Court  was  made  public  tp  render  the  prisoner^ 
justly  apprehensive  that  they  would  not  receive  an  unbiassed  and  impartial 
trial  at  his  hands.  Therefore,  although  I  have  said  that  I  think  the  rul^ 
ought  to  be  discharged,  I  also  think,  under  the  circumstances,  that  it  should 
be  discharged  without  costs. 

MiTTBK,  J. — I  am  of  the  same  opinion. 

EuU  discharged. 
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^tngal   Sato    ?^£p0rt0. 

[ORIGINAL  CRIMINAL.] 


Brfore  Mr.  Ju$Hoe  Fhtar. 

THE  QUEEN  v.  VAUGHAN  and  Asomnn.^ 

In  thb  Matter  ov  a  M.  GANEdH  SUNDARI  DEBI,  aliaa  MANL  jr^i. 

HaheoM  Corpus — Minor — Ducrtiion — Meiwm — Affidtimt — AwundmmU,  _  ^  ^    ^ 

m  D*  Xu  M* 

The  return  k>  a  writ  of  hahsat  om^fUM  must  be  taken  to  be  Irae,  and  cannot  be  oon-         41A> 
tfoverM  by  affidavit    in  England,  66  Geo.  III.,  e.  100,  s.  4,  allowa  affidavits  to  be 
uaed  tp  ooDtrovert  the  return  in  oriminal  matters,  but  that  statute  does  not  apply  to  this 
oountry. 

The  return  to  a  writ  of  Mk%<»corfm9  can,  however,  be  amended. 

A  girl,  under  sixteen  years  of  age,  has  not  such  discretion  as  enables  her,  by  giTing 
ber  oonsent,  to  protect  any  one  from  the  oriminal  consequences  of  inducing  her  to  leave 
the  protection  of  a  lawful  guardian  ;  but  where  the  return  to  the  writ  of  habeas  corpus 
stated  that  a  girl  was  above  the  age  of  sixteen  (though  her  mother  stated  her  to  be  of  the 
mge  of  thirteen  years  and  nine  months),  the  Court  held  that  she  was  of  years  of  dlMve- 
tion  to  choose  for  herself  under  whose  protection  she  would  remain. 

Mr.  OKose  in  this  case  had  applied  for  a  writ  of  habeas  corpvs  directed 
to  J.  M.  Hazra  and  the  Rev.  J.  Yaughan,  ordering  them  to  bring  up  the 
body  of  S.  M.  Ganesh  Hundari  Dei»i,  alleged  to  he  a  minor  under  the  age  of 
sixteen  years.  The  writ  was  applied  for  at  the  instance  of  the  girl's  mother, 
"who,  with  Ohandra  Sekhar  Sen  and  Dinanath  Sen,  the  girl's  two  elder  bro- 
thers, tiled  a  joint  affidavit,  which  stated  that  the  said  S.  M.  Ganesh  Sundari 
Debi  was  an  infant  of  the  age  of  about  thirteen  years  and  nine  months  ;  that 
since  her  birth  she  had  been  living  in  the  same  house  with  them  during  th« 
life-time  of  her  father  under  his  control  and  guardianship,  and  since  his  death, 
ahout  two  years  ago,  under  the  joint  guardianship  of  her  mother  and  brothers  ; 
that  she  was  married  according  to  Hindu  law  when  she  was  about  nine  years 
of  age,  but  her  husband  died  a  few  months  after  the  marriage,  and  she  never 
lived  in  her  husband's  family,  or  under  the  protection  of  any  of  his  kinsmen,, 
either  before  or  after  she  became  a  widow,  as  they  had  not  sufficient  means 
to  enable  them  to  take  her  under  their  guardianship  and  protection ;  that  she 
was  under  the  guardianship  and  protection  of  her  mother  and  brothers  until 
the  evening  of  the  29th  April  1870,  when  she  was  induced  by  one  Martha, 
a  native  Christian,  belonging  to  the  Church  Missionary  Society,  to  leave  her 
mother's  and  brothers'  house  and  protection,  and  had  not  since  returned  ;  that 
they  had  found  that  she  was  in  the  custody  of  J.  M.  Hazra,  a  native  convert^ 
and  of  the  Rev.  J.  Yaughan,  at  the  Church  Mission  premises,  at  Amherst 
street,  in  Calcutta,  and  had  applied  to  them  to  return  her  to  her  house ;  but 
that  J.  M.  Hazra  and  the  Rev.  J.  Yaughan  had  refused  to  allow  her  to  be  re- 
moved, and  still  Retained  her  from  their  custody  and  guardianship  against 
their  consent  and  against  the  consent  of  her  husband's  kinsmen  ;  that  they 
were  informed  and  believed  that  J.  M  Hazra  and  the  Rev.  J.  Yaughan  had 
induced  her  to  abjure  the  Hindu  religion,  and  made  her  a  convert  to  Christi- 
anity, although  she  was  still  a  minor,  and  incapable  of  forming  a  correct  juclg- 
ment  in  matters  of  religion ;  that  they  were  informed  and  believe  that  it  was 

>  [This  case  is  referred  to  in  Esade  v.  Krishna  (I.  L.  R.,  9  Mbd.  895).— £d.] 
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the  intention  of  J.  M.  Hasra  and  the  Rev.  J.  Vaughan  to  marry  her  forth*' 
with  to  some  person  professing  the  Christian  faith  j  although,  being  a  minor, 
she  was  incapable  of  exercising  a  proper  discretion  as  regards  her  marriage  ; 
and  that  they  were  desirous  that  the  girl  should  remain  under  their  care  and 
guardianship  until  she  attained  her  majority,  and  not  in  the  custody  of  any 
person  without  their  consent 

A  writ  of  habeas  oarpi^  was  therefore  issued,  to  which  the  following 
return  was  made : — 

"  JohnMathuramohan  Hazra,  and  James  Vaughan,  a  clerk  in  holy  orderSi 
employed  in  the  Ohurch  Missionary  Society,  at  Amherst  street,  in  Calcutta, 
the  persons  to  whom  the  writ  hitherto  annexed  and  marked  A,  subscribed 
with  our  initials,  is  directed,  do  severally  hereby  certify  and  return  to  our 
sovereign  lady  the  Queen  in  her  High  Court  of  Judicature  at  Port  William 
in  Bengal,  that,  before  coming  to  us  of  the  said  writ,  to  wit,  on  the  evening 
of  Friday,  the  29th  April  last,  S.  M.  Ganesh  bundari  Debi,  alias  Mani,  in 
the  said  writ  named,  of  her  own  free  will  and  accord,  and  without  any  force, 
threat,  persuasion,  or  inducement  used,  offered,  held  out  by  us,  or  either  of  us, 
or  by  any  person  or  persons  employed  by  us,  or  acting  under  the  authority  or 
direction  of  us,  or  either  of  us,  to  our  or  either  of  our  knowledge  or  belief, 
came  to  the  mission  premises  at  Amherst  street  aforesaid,  and  then,  being  of 
an  age  and  condition  at  which  she  lawfully  might  and  could  choose  and  deter* 
mine  her  own  place  of  residence,  did,  in  the  exercise  of  her  own  discretion, 
thenceforth  remain  and  reside  without  any  restraint  whatsoever ;  that  the 
age  of  the  said  S.  M.  Ganesh  Sundari  Debi  on  the  said  29th  of  April  last  wa» 
(as  she  herself  avers)^  upwards  of  sixteen  years,  that  is  to  say,  of  the  age  of 
seventeen  yeara  or  thereabouts ;  that  the  condition  of  the  said  S.  M.  Ganesh 
Sundari  Debi  was  that  of  widowhood  ;  her  husband,  to  whom  she  was  married 
at  the  age  of  nine  years,  having  died  about  eight  years  ago ;  that  she  was  and 
is  childless,  and  had  not,  previous  to  the  said  29th  April,  at  any  time  lived 
with  the  family  of  her  deceased  husband  or  under  their  protection  ;  that  her 
father  being  dead  she  resided  with  her  widowed  mother ;  that  after  the  said 
S.  M.  Ganesh  Sundari  Debi  came  to  the  said  mission  premises,  and  whilst  so 
residing  therein  as  aforesaid,  her  said  mother  and  her  brothers  and  friends  had 
free  access  to  her,  and  saw  and  conversed  with  her  frequently,  and  we  have 
in  the  presence  of  her  said  relatives  and  friends,  or  some  of  them,  repeatedly 
informed  the  said  S.  M.  Ganesh  Sundari  Debi  that  she  was  at  perfect  liberty 
to  return  to  her  mother's  house,  as  she  was  by  her  said  relatives  and  friends 
required  to  do,  if  she  felt  so  inclined,  but  she  invariably  refused  so  to  return  ^ 
and  in  answer  to  the  various  threats  urged  against  her  remaining  at  the  said 
mission  premises,  and  the  various  promises  and  inducements  held  out  to  her 
on  condition  of  her  quitting  the  same,  by  her  said  relatives  and  friends,  she 
constantly  expressed  her  determination  to  remain  at  the  mission  premises, 
and  there  be  admitted  by  baptism  into  the  Christian  religion,  which,  after  up- 
wards of  three  years'  study  and  instruction  therein,  with  the  knowledge  of  her 
said  mother,  she  had  resolved  to  embrace ;  that  among  the  inducements  so 
held  out  to  her  as  aforesaid  by  her  said  relatives  and  friends  was  marriage  ; 
and  that  the  mother  and  eider  brother,  Chandra  Sekhar  Set\,  in  the  presence 
of  the  said  JohnMathuramahan  Hazra  and  my  wife,  assured  her  that  a  wealthy 
zemindar  was  most  anxious  to  marry  her;  but  to  this,  as  to  all  other  induce- 
ments held  out  by  them,  she  turned  a  deaf  ear ;  that  we,  nor  either  of  us»  noc 
any  person  employed  by  or  acting  under  the  authority  of  us  or  either  of 
us,  have  or  has  not  ever  designed  to  marry  the  said  S.  M.  Ganesh  Sundari 

^  The  Court  at  the  hearing  allowed  these  words  to  be  struck  out. 
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Debi  to  any  peinon,  either  with  or  without  the  consent  of  her  mother,  nor, 
save  as  aforesaid,  was  the  subject  of  marriage  ever  mentioned  to  our  ' 
knowledge  or  belief  to  her,  the  said  S.  M.  Qanesh  Sundari  Pebi ;  that  on  the 
afternoon  of  Tuesday,  the  3rd  of  May  instant,  the  mother  of  the  said  S.  M. 
Ganesh  Sundari  Debi  came  to  the  mission  premises,  and  there  saw  and  con- 
versed wifh  me,  the  said  J.  M.  Hazra,  and  my  wife,  and  entreated  us  not  to 
permit  the  said  S.  M.  Ganesh  Sundari  Debi's  elder  brother  (who  had,  within 
the  day  or  two  preceding  the  said  3rd  of  May,  become  almost  beside  himself 
with  rage)  to  approach  her,  alleging  that  he  had  vowed  that,  rather  than  let 
her  be  baptized,  he  would  conceal  a  knife  in  his  clothes,  and  stab  his  sister  ; 
that  on  the  same  evening,  at  her  urgent  request,  the  said  S.  M.  Ganesh  Sundari 
Debi  was  admitted  by  me,  James  Yaughan,  into  Christ's  religion  by  baptism  ; 
that  on  the  following  morning,  the  said  S.  M.  Ganesh  Sundari  Debi's  mother, 
who  had  been  informed  of  her  daughter's  said  baptism  by  a  Bengali  letter 
written  by  me,  James  Yaughan,  and  addressed  and  sent  to  her,  came  to  the 
said  mission  premises  accompanied  by  the  brother  of  the  said  Ganesh  Sundari 
Debi,  and  a  number  of  influential  members  of  the  Brahmo  Somaj,  with  the 
leader  of  which  somaj  the  said  S.  M.  Ganesh  Sundari  Debi  is  connected,  and 
her  mother  and  brother  endeavoured  to  persuade  her  to  return  with  them  ; 
that  the  said  S.  M.  Ganesh  Sundari  Debi  refused  to  do  so,  and  again  and  again 
positively  declined  to  accompany  her  said  mother  and  brother  to  their  house» 
although  she  was  at  perfect  liberty  so  to  do,  and  has  since  remained  and  resided 
af  her  own  free  will  at  the  said  mission  premises  ;  that  on  Saturday,  the  7th 
May,  the  mother  of  the  said  Ganesh  Sundari  Debi,  in  the  presence  of  me,  J. 
M.  Hazra,  and  my  wife  and  mother,  again  saw  her  said  daughter,  and  urged 
her  to  say  that  she  was  only  fourteen  ;  but  the  said  S.  M.  Ganesh  Sundari 
Debi  replied,  "  Mother,  I  cannot  and  will  not  tell  this  lie,"  and  again  expressed 
her  determination  not  to  return  to  her  mother's  said  house  ;  that  we  nor  either 
of  us,  nor  any  persons  employed  by  us  or  either  of  us,  or  acting  under  our  or 
either  of  our  authority  or  direction,  to  our  knowledge  or  belief,  have  not  nor 
has  detained,  nor  do  we,  nor  any  person  so  employed  or  acting  as  aforesaid, 
now  detain,  in  our  or  either  of  our  or  his  or  her  custody,  the  said  S.  M.  Ganesh 
Sundari  Debi ;  but  being  of  such  age  and  condition  as  aforesaid,  she  of  her 
own  free  will  and  unbiassed  discretion  lives  and  resides  at  the  said  mission 
premises,  which  are  under  the  care  and  superintendence  of  Mr.  James 
Yaughan,  in  and  with  the  family  of  Mr.  J.  M.  Hazra,  which  consists  of  ray- 
self,  my  wife,  and  one  child  of  the  age  of  seven  years,  as  a  member  thereof  in 
my  J.  M.  Hazra's  house,  situate  within  the  said  mission  premises ;  ar.d  that, 
having  requested  the  said  S.  M.  Ganesh  Sundari  Debi  to  accompany  us,  and 
she  having  consented  to  do  so,  we  have  here  now  the  body  of  the  said  S.  M. 
Ganesh  Sundari  Debi  before  our  sovereign  lady  the  Queen's  said  Justices,  as 
by  the  said  writ  hereto  annexed,  and  the  order  enlarging  the  time  for  making 
this  our  return  we  are  commanded.  Dated  this  10th  May  in  the  year  of  our 
Lord  1870. 

.  (Sd.)        J.  Yaugman. 

J.  M.  Hazra. 

In  obedience  to  the  writ,  Ganesh  Sundari  Debi  was  brought  into  Court, 
-and  the  present  application  was  that  she  should  be  delivered  over  to  the  cua> 
tody  of  her  mother. 

Mr.  Kennedy^  Mr.  Ghoae,  Mr.  Evans,  and  Mr.  Mendes,  in  support  of  the 
application,  contended  that  the  mother  was  by  law  entitled  to  the  custody 
of  her  child, '  and  that  she  had  been  properly  brought  up  under  a  writ  o£ 
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hahMS  corpui  ;  and,  being  a  minor,  should  be  delivered  into  the  omtody  of 
her  parents — Queen  v.  IfetbUQ^  King  v.  De  Afanneville.*  In  that  case  it 
seems  to  have  been  thought  that  eighteen  was  the  age  at  which  a  person  was 
entitled  to  be  of  discretion — In  re  Alicia  Race  ;^  that  the  retam  was  in* 
snfficient  in  merely  stating  her  age ;  the  time  and  place  of  birth  should  be 
clearly  stated;  that  affidavits  might  be  admitted  to  controvert  it — In  re 
HakMiUy^  per  Jervis,  O.J. ;  In  re  Dime,^  [Phbar,  J. — In  re  Leonard 
Wateon^^  Lord  Denman  refused  to  admit  affidavits  to  controvert  the^ruth 
of  any  part  of  the  return.  ]  In  re  A  Uda  Raoe^^  affidavits  were  used.  [PheaBi 
J. — ^That  was  on  a  rule ;  the  affidavits  came  before  the  Court  as  part  of  the 
rale.]  The  parties  making  the  return  cannot  be  able  to  judge  of  the  age  of 
the  girl  so  well  as  her  mother.  The  return  is  ambiguous ;  it  should  have  been 
supported  by  affidavits  to  clear  the  ambiguity ;  and  it  cannot  now  be  amended 
— Reg  V.  RcimrUJ  The  girl  should  properly  be  in  the  custody  of  her  parents. 
The  age  of  discretion  of  a  Hindu  is  sixteen  years.  The  criminal  law  makes  it  a 
penal  offence  to  take  a  child  from  the  custody  of  her  guardians  under  a  certain 
age,  and  the  guardians  may  claim  her  back  if  so  taken  under  that  age^^ 
(yCormof'i  case^^  Queen  v.  Hatoes^^  which  last  case  was  decided  on  the  Statute 
4  d(  6  Phil  and  Mary,  a  8,^  s.  3. 

Mr.  Ghoee  on  the  same  side  :  A  girl  under  sixteen  oa^t  to  be  made  over 
to  her  guardians — see  Rrejonaih  Boee's  case,^^  where  a  boy  was  ordered  to  be 
given  up  to  his  guardians  against  his  own  wishes.  A  decision  to  the  same  effisct 
was  made  in  Queen  v.  NesbilL^^  Queen  v.  Ogilvie^^  decided  the  contrary,  but 
that  case  has  been  overruled,  and  it  is  the  only  authority  of  the  kind  in  this 
Court.  In  re  ffeinnatUh  Bose^^  extended  the  principle  to  boys  of  sixteen,  and 
we  have  in  our  favour  also  a  Madras  case — In  re  CuUoor  Lorain  SufamyM  The 
'  English  authorities  are  also  in  our  favour — King  v.  De  Manneville,^  In  re  Hake* 
tpiUy^  In  re  ClarkCj^^  In  re  Elizabeth  Daley y^^  Queen  v.  Howee,^  In  King  r. 
Oreenhill  ^7  it  was  held  that  age,  and  not  discretion,  was  the  criterion.  By 
Hindu  law  the  guardianship  of  the  girl  is  in  the  mother. — Vyavashta  Dar* 

Kna,  216.  "  If  the  husband's  family  become  extinct,  or  contain  no  male,  <» 
helpless,  the  kin  of  the  widow's  father  are  her  guardians.'' — 2  Oolebrooke^ 
fage  384.  "  The  rights  of  Hindu  parents  are  not  to  be  **  invaded." — 21  Gleo. 
II.,  c.  70,  s.  18.  The  sex  of  the  child  is  an  additional  reason  why  she  should 
be  handed  over  to  her  parents.  Of  a  woman  it  is  said  :  '*  Their  fathers  protect 
them  in  childhood  ;  their  husbands  protect  them  in  youth ;  their  sons  protect 
them  in  age ;  a  woman  is  never  fit  for  independence." — Menu,  ch.  v.,  s.  148. 
Under  Act  XL.  of  1858,  the  girl  is  a  minor  until  the  age  of  eighteen.  See 
the  Full  Bench  decision  in  Madhueudan  Manji  v.  Debigobinda  Newgi,^ 

Mr.  Woodroffe,  eonira, — The  Oourt  cannot  go  behind  the  return,  which 
most  be  taken  to  be  true.  The  statements  therein  are  quite  sufficient  As 
to  vagueness,  their  own  affidavits  are  much  more  ambiguous  than  our  return* 
They  state  the  age  of  the  girl  to  be  about  thirteen  years  and  nine  mondis,  bat 


^  Perry's  Or.  (ha.  108  and  108,  note. 
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'  2  F.  &  P.  272. 

*  16  Ir.  Com.  Law  Bep.  112. 
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nothing  further  is  said.     No  horoscope  is  produced  ;  and  no  time  and  place  of 
birth  stated.     The  return  says  she  is  abpve  the  age  of  sixteen  years,  and  this 
must  be  taken  to  be  so — 2  Hawkins'  Pleas  pf  the  Crown,  169  ;  Bex  v.  Rogers  ;i 
In  re  Leonard  WcUson  ;*  JR.  v,  Delaval,^  R  v.  Clarkson  ;*  Kmg  v.  Greenhill^ 
per  Lord  Denman.     A  habeas  corpus  is  not  the  proper  mode  of  procedure  to 
obtain  a  decision  as  to  who  is  the  proper  guardian  for  a  child  ;  it  is  granted 
as  a  remedy  for  the  invasion  of  personal  liberty.     There  is  no  allegation  here 
of  want  of  her  consent     [Phbai^,  J[. — That  would  be  immaterial  if  she  is  a 
minor.]     My  contention  is  she  is  ^ot  a  minor  ;  and  her  want  of  consent  ought 
to  have  been  stated — King  v.    WiserataTiy^  Ex  parte  La/ndsdown^  Queen  v. 
Clarke.^     In  Queen  v.  Howes  ^  the  Judges  had  an  interview  with  the  girl,  and 
they  found  she  had  not  discretion  to  choose  for  herself,  and  gave  their  deci- 
sion accordingly,  and  she  was  delivered  up  to  her  father.     The  cases  decided 
on  the  Statute  4  &  5  Phillip  and  Mary,  a  8,  s.  3,  and  9  Geo.  IV.,  c.  31,  s.  20, 
are  immaterial  here,  as  those  Statutes  apply  to  unmarried  girls.     The  deci- 
sion in  Queen  v.  Hewes  ^  fixes  sixteen  as  the  age  of  discretion  ;  but  it  has  not 
been  fixed  by  any  case  in  this  country.     Oases  under  the  Penal  Code  must 
be  decided  according  to  the  circumstances  of  each  case,  and  not  by  what  the 
'  age  of  the  girl  is.     To  come  to  the  decisions  in  this  country,  the  first  is  Brqjo- 
mUih  Base's  case,^^  but  there  is  nothing  to  show  that  this  case  actually  occur- 
red ;  it  is  not  reported.     Qv^en  v.  NeshUt  ^^   was  decided  on  the  ground  that 
religious  differences  ought  not  to  be  interfered  with.     But  the  only  question 
is  whether  this  girl  has  a  discretion  to  choose  where  she  will  go ;  it  is  no  ques- 
tion of  religion.     In  re  Hemnauth  Base  i*  is  an  unreliable  decision  ;  it  was 
not  followed  in  a  late  case  in  Bombay  by  Arnould,  C.J.,  see  Mayne's  Penal 
Code,  s.  361.     Qtieen  y.  Ogilvie  ^^  decides  the  point  in  our  favour  on  the  autho- 
rity of  King  V.  Greenhill}^  and  that  case  was  approved  of  in  the  case  of  Alicia 
Race,^^     By  Hindu   law,  a  father  is  bound  to  provide  his  daughter  with  a 
husband  ;  if  he  fails  to  do  so,  she  may  choose  one  for  herself  after  waiting^ 
three  years  from  the  time  of  puberty.     The  passage  from  Menu,  Chap.  Y.^ 
that  woman  is  never  fit  to  be  independent,  is  of  doubtful  authority  as  is  showor 
by  its  being  in  italics.     Nareda  is  not  an  authority  in  Bengal — Dayabhaga,^ 
Ch.  XL,  s.  1.    The  girl  here  is  above  the  age  of  sixteen,  and,  therefore,  at  age 
of  discretion.     The  period  of  majority  is  not  necessarily  co-extensive  with  the 
period  of  discretion.     There  is  no  English  case  in  which  this  has  been  decided 
or  even  considered.     The  age  of  majority  by  Act  XL.  of  1858  is  eighteen^ 
but  that  is  no  reason  why  eighteen  is  the  age  before  which  a  person  may  be 
said  to  have  arrived  at  years  of  discretion.     But  1  contend  that  eighteen  is- 
not  the  age  of  majority  in  this  Court,  as  Act  XL.  of  1858  does  not  apply  tor 
this  Court,  but  only  to  the  mofussil — see  a.  29  of  that  Act  and  In  the  goodg 
of  Gangaprasad  Gosain,^^     See  also  Mangala  Debi  v.  Dinanath  Bose,  ^'^  in 
which  this  seems  to  be  allowed  by  the  Court,  as  after  it  had  been  argued  that 
a  person  between  sixteen  and  eighteen  was  a  minor,  the  Court  called  for  no 
reply  on  that  point     This  girl  should  be  allowed  to  use  her  own  discretion 
as  to  where  she  will  go.     She  has  received  religious  instruction  for  some  time^ 
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and  the  Court  will  not  interfere  in  those  ttrltttets,  at  to  tinsettle  any  liliptt»> 
■  Biona  that  may  have  been  formed— /n  re  MaOreA  All  religions  should  be 
-alike  in  the  view  of  the  law — Reg.  v.  RoberUf^  On  Mr.  Kennedy's  rising 
to  reply,  Mr.  Woodroffe  objected,  and  referred  tor  In  re  Leonard  WcUsoUi^ 
Where  there  appeared  to  have  been  no  reply,  but  the  Court  disallowed  the 
objection.  Mr.  Kennedy  in  reply  :  The  return  is  not  bindings  and  need  not 
b«  t«ken  as  true — 2  Hawkins'  Pleas  of  the  Crown  ;  OaUi»tvaifi^9  case.* 
The  period  of  majority  has  been  decided  to  be  eighteen  yesin^^.Bfctdhtteudun 
Mavji  T.  i^igobinda  Newgi^^  and  the  contrary  does  not  appear  to  be  de- 
cided, with  respect  to  this  Court,  by  In  the  goods  of  Gcmgaprascid  Oosain.^ 
On  the  ^ontrary^  Maophebson,  J.,  says  expressly  he  does  not  decide  it,  and 
it  is  not  decided  'on  appeal,  nor  is  the  point  referred  to  in  Mangala  Debi  r, 
Dinanath  Sose.^  The  Court  will  not  fix  itself  to  any  particular  age,  but 
will  look  at  the  capacity — King  v.  Qreenhill.^  For  the  forms  of  return  in 
other  cases,  Brejondth  Bose^s  case,®  Queen  v.  Hoxoee}^  0^ Connor* s  case.^^  The 
Statute  of  Gea  111.  may  be  taken  to  be  declaratory  of  the  Common  Law,  and 
thus  might  be  applifcaMe  here — Broom's  Constitutional  Law,  82 ;  Que«n  ▼. 
OgilvieA^  The  eflTect  of  admitting  that  the  girl  could  chani^e  her  religion, 
and  had  discretion  to  do  so,  would  be  to  make  Hindu  law  inapplicable  to  her, 
and,  therefore,  twenty-one  years  would  be  her  period  of  mi^jority — 2  Cole- 
brooke's  IHgest,  284. 

Mr.  Macrae  appeared  for  Ganesh  Sundari  Debi,  but  was  not  heard. 

Phear,  J. — On  Friday  last,  at  the  instance  of  Baraasundari  Debi,  the 
mother,  and  Chandra  Sikbar  Sen  and  Dinanath  Sen,  the  brothers  of  one 
Ganesh  Sundari  Debi,  a  writ  of  haheas  corpus  issued  out  of  this  Court,  direct- 
ed to  two  persons^  named  Hazra  «ud  Vaughan,  commanding  them  to  bring 
before  the  Court  the  said  €ranesh  Sundari  Debi,  who  was  said  to  be  illegally 
detained  by  them.  Ganesh  8undari  Debi  is  now,  I  believe,  in  Court,  and 
Messrs.  Hazra  and  Vaughan  have  made  a  return  to  the  writ  substantially  to 
the  effect  that  they  have  not  detained  and  do  not  detain  her  in  their  custody  ; 
that  she  is  of  full  age ;  that  she  is  still  with  thenr  of  her  own  free  will ; 
that  they  exert  no  control  over  her  ;  and  that  she  comes  to  Court  of  her  own 
accord,  m  pursuance -of  advice  given  by  them.  The  case  is  one  involving  ele- 
ments which  cause  it  to  be  «  subject  of  remarkable  public  interest  In  some 
sense,  as  the  learned  counsel  for  the  defendants  has  mentioned,  it  necessarily 
represents  a  contest  between  (»*eed  and  creed,  and  perhaps  race  and  race ; 
and  no  thinking  man,  I  suppose,  can  avoid  regretting  exceedingly  that  this 
event  should  have  occurred.  I  can  readily  believe  that  those  gentlemen  who 
are  here  placed  in  the  unenviable  position  of  appearing  to  encourage  a  young 
Hindu  girl,  in  the  determination  to  sever  herself  from  her  mother,  her 
brothers,  and  the  home  of  her  childhood^  are  deeply  conscious  of  the  mis* 
fortune  into  which  circumstances  have  placed  them,  for  I  can  conceive  no 
greater  disaster  than  this  is  likely  to  bef  al  the  cause  to  which  they  are  devoted, 
and  I  will  say,  the  yet  broader  and  higher  cause  which  the  intelligent  pro* 
portion  of  the  European  community  has  at  heart.  Bat  with  considerations 
of  this  sort,  I  have  nothing  to  da 
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The  writ  of  habeas  corpits  ad  mbjioiendum  is  in  its  aim  single.  It  has 
for  its  object  the  vindication  of  the  right  of  personal  liberty.  It  is  issued  fo4* 
the  purpose  of  taking  care  that  no  subjects  of  the  Queen  shall  be  illegally 
con6ned  against  his  will.  It  is  issued  on  behalf  of  the  right  of  the  person 
said  to  be  illcjgally  confined.  It  is  not  issued  for  the  purpose  of  lending  the 
arm  of  the  law  to  any  person  claiming  to  have  authority  over  him.  It  is 
only  where  the  person  contined  is  under  any  personal  disqualification  that 
the  guardian  or  protector  is  looked  to  in  the  inquiry  ;  and  in  such  a  case,  the 
Court  considers  that  it  sets  the  person  confined  at  liberty  by  handing  him 
over  to  the  charge  of  his  rightful  guardifin.  Therefore,  in  the  matter  now 
before  me,  I  can  have  no  concern  with  what  the  nu>ther  and  brothers  of  Ganesh 
Sundari  Debi  think  or  desire,  until  I  have  ascertained  if  the  fact  be  so,  that 
she  is  not  of  age  or  discretion  to  judge  for  herself.  Then  what  are  the  facts 
before  me  bearing  on  this  point,  I  must  look  to  the  return,  and  so  far  as 
the  facts  there  appear,  1  must  take  them  as  true. 

Mr.  Kennedy  was  correct  in  urging  that  there  are  authorities  in  support 
of  the  position  that  the  truth  of  the  return  to  the  writ  may  be  controverted 
by  aflBdavits  ;  but  so  far  as  I  am  able  to  discover,  and  so  far  as  my  own  ex- 
perience has  gone,  those  authorities  are  of  very  early  date,  and  are  not  now 
binding.  Later  decisions  have  all  gone  the  other  way.  In  Oomyn's  Digest  ^ 
it  is  laid  down  that  the  Court  must  remand  a  prisoner  if  the  return  be 
suflScient,  though  false ;  and  in  Hawkins'  Pleas  of  the  Crown,  Book  II.,  Chap. 
15,  s.  78,  it  is  said  that  "it  seems  to  be  agreed  that  no  one  can  in  any 
case  controvert  the  truth  of  the  return  to  a  habeas  corpusy  or  plead  or  sug- 
gest any  matter  repugnant  to  it ;  yet  it  hath  been  bolden  that  a  man  may 
confess  and  avoid  such  return  by  admitting  the  truth  of  the  matters  cow- 
tained  in  it,  and  suggesting  others,  not  repugnant,  which  take  off  the  etiect 
of  them."  In  Ex  parte  Beeching^  upofi  the  return  to  the  writ  of  habeas 
corpus,  it  appeared  that  the  person  making  the  return  had  apprehended  and 
detained  Beeching  and  several  other  persons,  under  the  provisions  of  24  Geo. 
III.,  c.  47,  and  45  Geo.  III.,  c.  121,  on  a  charge  of  smuggling ;  and  Abbott, 
C.J.  (than  whom  no  more  learned  Judge  has  presided  over  the  Queen's  Bench 
at  Westminster),  allowed  affidavits  controverting  the  truth  of  the  facts  as 
stated  for  reasons  which  he  gave  as  follows :  "  The  object  of  the  Habeas  Cor- 
pus Act,  31  Car.  IL,  c.  2,  was  to  provide  against  delays  in  bringing  persons 
to  trial  who  were  committed  for  criminal  matters.  The  person  making  this 
return  is  not  a  person  to  whom  the  prisoners  have  been  committed  for  any 
such  matter.  The  habeas  corpus  in  this  case  was  therefore  a  writ  issuing  by 
virtue  of  the  Common  Law,  and  I  think  that,  under  the  circumstances,  the 
66  Geo.  III.,  c.  100,  s.  4,  gives  the  prisoner  a  right  to  controvert  the  return.*' 
Lord  Tenderden  thus  placed  the  right  to  controvert  the  truth  of  the  return 
upon  the  Act  of  Geo.  III.  The  distinction  in  the  cases  seems  to  turn  on 
this,  namely,  that,  unless  the  56  Geo.  III.,  c.  100.  applies  (and  it  does  not 
apply  to  this  country),  the  return  to  the  Jiabeas  corpus  cannot  be  questioned 
on  the  occasion  of  determining  the  validity  of  the  detention. 

I  think  that  all  the  cases  cited  by  Mr.  Kennedy  and  Mr.  Gbose  tend  to 
confirm  that  veiw.  If  there  had  been  the  power  at  Common  Law,  the  very 
learned  Judges  who  determined  those  cases  would  certainly  not  have  been 
Ignorant  of  it,  and  could  hardly  have  felt  the  hesitation  which  they  expressed 
in  regard  to  the  question  whether  or  not  affidavits,  repugnant  to  the  return, 
could,  under  any  circumstances,  be  admitted.  I  pointed  out,  however,  dur- 
ing the  argument,  several  modes  in  which  the  person  making  the  return  may 
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be  made  responsible  for  it»  and  in  more  than  one  of  these  courses  of  proce- 
dure, affidavits  are,  no  doubt,  admissible  for  the  purpose  of  proving  falsehood 
in  the  return.  In  one  stage  of  In  rs  Leonard  Watson^  for  instance,  affida- 
vits were,  I  believe,  used  for  such  a  purpose.  But  while  the  truth  of  the 
statements  in  the  return  cannot,  as  I  think,  be  questioned,  it  is  certainly 
clear  that  the  return  may  be  amended.  It  is  unnecessary  to  quote  authori- 
ties in  support  of  this  last  position.  At  the  commencement  of  the  case,  I 
allowed  this  return  to  be  ammided,  and  it  is  enough  to  say  now  that  1  have 
more  than  one  decision  before  me  to  show  I  had  authority  to  do  so.  Then, 
looking  at  this  return,  among  other  things  I  hud  it  thus  stated  :  "  On  the 
evening  of  Friday,  the  29th  day  of  April  last,  a  M.  Ganesh  Sundari  Debi, 
alias  Mani,  in  the  said  suit  named,  of  her  own  free  will  and  accord,  and  with- 
out any  force,  threat,  persuasion,  or  inducement,  came  to  the  mission  pre- 
mises at  Amherst  street  aforesaid,  and  then,  being  of  an  age  and  condition 
at  which  she  lawfully  might  and  could  choose  and  determine  her  own  place 
of  residence,  did,  in  the  exercise  of  her  own  discretion,  thenceforth  remain 
and  reside  without  any  restraint  whatsoever ;  that  the  age  of  the  said  S.  M. 
Ganesh  Sundari  Debi  on  the  said  29th  day  of  April  last  was  upwards  of  six- 
teen years,  that  is  to  say,  of  the  age  of  seventeen  years  or  thereabouts." 

I  have  also  had  an  interview  with  the  young  lady,  in  which  she  told  me 
that  she  was  under  no  restraint,  and  that  she  preferred  to  remain  where  she 
was,  rather  than  go  back  to  her  mother.  If  then  by  law  Ganesh  Sundari  is 
possessed  of  a  personal  discretion  in  this  matter,  I  have  no  alternative  but  to 
dismiss  Mr.  Kennedy's  motion.  There  is  no  doubt  that,  in  £ngland,  the  dis- 
cretion, in  regard  to  the  matter  of  personal  freedom,  does  not  involve  directly 
the  element  of  minority.  A  large  nurolier  of  well  known  cases  have  been  dis- 
cussed by  counsel  on  both  sides,  and,  I  think,  in  all  of  them,  it  is  held  that  the 
discretion  for  this  purpose  is  a  matter  to  be  judged  of  by  reference  to  the  cir- 
cumstances of  each  case,  with,  however,  tbis  limitation,  namely,  that  in  England 
it  has  of  late  been  determined  by  inference  from  the  criminal  enactments  that, 
below  a  certain  age,  the  law  does  not  allow  a  discretion  on  the  matter  to  a 
female  infant  The  latest  case  on  that  point  is  Qtteen  v.  UowesJ^  In  that  case 
the  Ohief  Justice  says  that  the  enactmt^nt  to  which  he  refers  points  out  the 
age  of  sixteen  as  the  age  up  to  which  a  child  ought  to  remain  under  parental 
control.  His  words  are :  "  By  the  Statute  9  Geo.  IV.  c.  31,  s.  20,  the  unlaw- 
fully taking  away  an  unmarried  girl,  under  the  age  of  sixteen,  out  of  the  pos- 
session, and  against  the  will,  of  her  father,  is  a  misdemeanor,  notwithstanding 
the  consent  of  the  child.'*  We  may  safely  act  by  the  guidance  of  the  light 
thus  thrown  on  the  subject,  and  say  that,  until  the  age  of  sixteen  years,  a 
young  woman  cannot  choose  to  act  for  herself.  The  decision  given  by  the 
Chief  Justice  apparently  was  not  limited  to  the  case  of  a  female,  but  his  argu- 
ment was  sa  I  entirely  adopt  the  reasoning  which  the  Court  followed  in  that 
case.  In  this  country  we  have  the  Penal  Code,  s.  361  of  which  makes  it  an 
offence  to  take  or  entice  a  female  child  under  sixteen  years  of  age  out  of  the 
keeping  of  her  lawful  guardian.  The  words  lawful  guardian  in  this  section 
include  any  person  lawfully  entrusted  with  the  care  or  custc^y  of  such  minor. 

1  understand  by  the  words  of  the  section  that  the  Legislature  here  con- 
templated a  case  where  the  abductor  had  obtained  the  consent  of  the  girl.  It 
follows  then  that,  in  this  country,  as  in  England,  a  girl  under  sixteen  has  not 
a  discretion  such  as  enables  her  by  giving  her  consent  to  protect  any  one  from 
the  criminal  consequences  of  inducing  her  to  leave  the  keeping  of  a  lawful 
guardian  ;  in  other  words,  she  is  not  allowed  by  law  to  chose  for  herself.  But 
this  young  lady  I  must  ta;ke  to  be  above  sixteen  years  of  age ;  the  return  to 
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the  kahecu  corpus  says  she  is  seventeen.     She  is  therefore  oatside  that  class  of 
minors  whom  the  "Penal  Code  impliedly  deprives  of  all  choice  in  this  matter, 
and  I  have  not  been  shown  any  authority  in  support  of  the  contention  that 
a  girl  of  upwards  of  sixteen  years  of  age  has  no  discretion  with  regard  to  her 
personal  freedom.     It  is  true  that  Mr.  Ghose  referred  me  to  some  venerable 
and  venerated  precepts  of  Hindu  sages  which  have  the  effect,  as  he  himself 
said,  of  placing  a  woman  in  a  le<;a]  dependence  on  the  males  of  her  family  for 
her  whole  life.     If  on  the  occasion  of  this  return  (where  I  may  remark  I  am 
not  trying  and  adjudicating  upon  a  quest  on  of  civil  rights  as  between  party 
and  party),  1  am  bound  to  give  weight  to  this  class  of  authorities,  this  conse- 
quence must  follow,  namely,  that  no  woman  of  any  age  could  be  liberated  from 
restraint  placed  on  her  by  the  head  of  her  family,  notwithstanding  it  was  com- 
pletely against  her  will,  and  such  a  result  would,  in  truth,  amount  to  a  sus- 
pension of  the  Habeas  Corpus  Act  for  all  female  members  of  the  Hindu  com- 
munity. It  is  sufficient  to  state  the  necessary  consequence  of  such  an  argument 
to  show  that  I  ought  not  now  to  allow  myself  to  be  influenced  by  it.     While 
this  case  has  lasted  (now  some  days),  I  have  thought  over  carefully  and  anxi- 
ously this  last  issue,  •.«.,  what  amount  or  kind  of  personal  disqualification  or 
infirmity  ought  to  lead  this  Court  to  refuse  discretion  to  a  female  who  is  up- 
wards of  sixteen  years  of  age.     From  the  beginning  I  felt  no  doubt  on  any 
other  matter  brought  before  me,  but  on  this  I  confess  my  mind  has  at  times 
wavered,  and  my  hesitation  was  not  a  little  increased  by  my  interview  with 
the  girl.     I  have  no  reason,  from  my  own  observation,  for  supposing  that  the 
return  in  the  matter  of  age  is  incorrect,  and  indeed,  if  I  had  such  reason,  it 
would  be  in  such  a  shape  that  I  could  give  it  effect.     But  1  am  bound  to  say 
that  I  could  not  avoid  drawing  the  conclusion  that  the  young  la^ly  is,  as  far 
as  my  judgment  goes,  exceedingly  ignorant  on  matters  of  general  information, 
and  very  ill-informed  on  that  particular  subject  which,  she  says,  has  engaged 
her  attention,  and  has  been  the  particular  purpose  of  her  masters  to  instruct 
her  in  for  the  last  two  years.     It  appeared  to  me,  from  that  undoubtedly  very 
short  interview,  that  she  does  not  possess  in  regard  to  it  any  very  tangible 
idea  which  can  be  termed  accurate.     Her  ignorance  of  the  structure  of  the 
one  Sacred  Book  seemed  to  me  something  in  itself  marvellous,  considering  that 
(as  I  understood  her)  it  has  of  late  been  almost  the  sole  object  of  her  studies. 
I  cannot  blind  myself  to  the  dangers  which  must  be  incurred  when  a  person 
BO  young,  ignorant,  and  uninstructed  as  this  person  appears  to  be,  takes  the 
perilous  step  of  leaving  the  society  of  those  who  have  been  about  her  all  her 
life,  and  goes  to  strangers  whose  very  names  she  does  not  know.     Still  I  could 
see  nothing  in  her  to  indicate  that  she  has  not  sufficient  capacity  of  mind  to 
choose  in  the  matter  of  her  own  freedom  :  for  nothing,  I  apprehend,  can  be 
clearer  than  that  personal  discretion  of  that  sort  does  not,  in  the  eye  of  the 
law,  depend  on  the  mental  culture  or  state  of  instruction  of  the  individual. 
If  it  were  so,  there  would  be  an  end  to  the  liberty  of  the  poor  and  ignorant. 
On  the  whole,  I  think  that  Ganesh  Sundari  Debi  is  a  young  woman  who  has 
attained  an  age  when  the  law  will  allow  her  to  8p>eak  for  herself.     I  can  per- 
ceive no  such  special  disqualification  as  would  justify  me  in  keeping  from  h^ 
that  liberty  to  which  all  alike,  without  regard  to  sex,  are  entitled.     I  only 
trust  she  will  exercise  that  power  of  choice  as  may  be  best  for  her  welfare.    I 
must  dismiss  Mr.  Kennedy's  application.     Ganesh  Sundari  must  be  brought 
before  me  into  Court,  when  I  will  tell  her  that  she  may  go  where  she  likes. ^ 

Application  rrfused. 
Attorney  for  the  applicants :  Bahoo  N,  N,  Sen, 

^  The  girl  wm  then  brought  into  Court;  and  after  beinu:  told  by  the  Judge  that  she 
might  go  where  she  pleased,  sad  hafing  had  an  inVerriew  vith  hfir  mother^  she  chooae  to 
remain  with  the  defendants. 
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[FULL  BENCH.] 

Before  Sir  Bichard  Couch,  Kt ,  Chief  JtisHce,  Mr.  Ju$tice  BayUy^  Mr.  Juitiee  Kemp^ 
Mr,  Justice  L.  8.  Jackeon^  and  Mr.  Justice  Phear. 

2,f,%,  THE  QUEEN  v.  DHONA  BHOOYA  and  othbbs.  i 

"7  ,.   ,    ^  fCi-imtnal  Procedure  Code)  Act  VIIL  of  1869,  *#.  445^,  445C— Dapu^y 


658. 


CommieHoner — Appeal. 


[I4W.B.83.]  The  right  of  appeal  to  the  High  Court  given  by  s.  445C  of  the  Cnminal  Procedure 

Code  to  persons  convicted  on  a  trial  held  by  an  officer  invested  with  the  power  described 
in  8.  445A,  is  confined  to  coses  in  which  the  officer  has  exercised  that  power. 

This  case  was  referred  to  a  Full  Bench  under  the  following  orders  by 
L.  S.  Jackson,  J. — This  is  an  appeal  against  a  conviction  before  the  De- 
puty Oommissioner  of  Singbhoom.  The  prisoners  having  been  found  guilty 
of  committing  house-trespass  by  night,  in  order  to  the  commission  of  theft, 
under  s.  457  of  the  Indian  Penal  Oode,  were  sentenced  respectively  to  one 
year  and  two  years'  rigorous  imprisonment ;  in  the  latter  case,  corporal  pun- 
ishment was  superadded.  The  appeal  of  the  prisoners  has  been  transmitted 
to  this  Oourt  apparently  on  the  ground  that  the  Deputy  Oommissioner  is  an 
officer  invested  with  the  powers  conferred  by  s.  445 A  of  the  Oode  of  Oriminal 
Procedure  amended  by  Act  VIII.  of  1869. 

There  is  notliing  upon  the  record  that  I  can  find  to  show  that  the  parti- 
cular Deputy  Commissioner  is  invested  with  the  powers  in  question,  but,  as- 
suming that  he  is  so,  it  appears  to  me,  for  more  than  one  reason,  that  the 
appeal  does  not  lie  to  the  Hic^h  Oourt.  In  the  first  place,  in  deciding  the 
case  of  the  prisoners,  the  Deputy  Oommissioner  does  not  appear  to  have  exer- 
cised those  powers  at  all.  The  case  was  referred  to  him  by  a  subordinate 
Magistrate  under  s.  277  of  the  Oode  of  Oriminal  Procedure,  which  directs 
that  when  a  subordinate  "  Magistrate  shall  consider  the  offence  established 
against  the  accused  person  to  call  for  a  more  severe  punishment  tlian  he  is 
competent  to  adjud*(e,  he  shall  record  the  finding  and  submit  the  proceedings 
to  the  Magistrate  to  whom  he  is  subordinate,  and  such  Magistrate  shall  pass 
Buch  sentence  or  order  in  the  case  as  he  may  deem  proper,  and  as  shall  be 
according  to  law."  I  apprehend,  therefore,  that  this  conviction  was  made  by 
the  Deputy  Oommissioner  in  the  course  of  his  ordinary  jurisdiction  and 
duties  as  a  Magistrate,  and  that,  accordingly,  the  appeal  would  lie  to  the 
Court  of  Session. 

But,  even  if  it  appeared  that  he  had,  in  dealing  with  this  case,  exercised 
the  jurisdiction  specified  in  s.  445A,  I  should  still  think  that  the  appeal 
would  not  lie  to  the  High  Oourt.  S.  445B  provides  that  "such  chief  otficer 
shall  try,  as  a  Court  of  Session,  offences  which,  under  thfe  schedule  hereto 
annexed,  are  triable  by  a  Court  of  Session  only,  and  in  such  trial  shall  be 
guided  by  the  rules  contained  in  Chap  XXV.  of  this  Code;"  and  imme- 
diately following  that  is  the  s.  4450,  which  declares  that  "any  person  con- 
victed on  a  trial  held  by  any  officer  invested  with  the  power  described  in 
8  445 A  may  appeal  to  the  High  Courts  and  no  appeal  against  such  conviction 
shall  lie  to  the  Oourt  of  Session." 

*  Criminal  Appeal,  No.  438  of  1870,  from  an  order  passed  J>y  the  Deputy  Commi^- 
Bioner  of  Singbhoom,  dated  the  6th  July  1870, 
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The  result  of  these  provisions  is  that  two  procedures  are  provided  for        1870. 
for  an  officer  exercising  the  powers  in  question — one  in  respect  of  offences        ~      ^     ' 
which  are  triable  bj  a  Court  of  Session  only,  and  in  respect  of  which  offences      ^  ^ 
he  is  required  to  try  the  accused  as  a  Court  of  Session ;  but  in  regard  to       Dhoka 
offences  ill  which  the  Magistrate  has  concurrent  jurisdiction  with  the  Court      Bhooya, 
of  Sessioir,   apparently  he  has  to  try  them  as  a  Magistrate,   but  with  the    6  B.  L.  K. 
increased  powers  conferred  by  s.  445A.     I  incline  to  think  that  the  words,         658. 
"convicted  on  a  trial,'*  in  s.  445C,  refer,  if  not  to  trials  held  by  such  officer  [UW.B.8d.] 
as  a  Court  of  Session,  at  all  events  exclusively  to  cases  in  which  he  has 
exercised  the  powers  conferred  by  s.  445A  ;  and  that  where  he  has  not  acted 
in  the  exercise  of  those  powers,  but  merely  in  the  exercise  of  his  jurisdiction 
as  a  Magistrate,  the  appeal  will  lie,  as  in  the  case  of  other  Magistrates,  to  the 
Court  of  Session. 

I  am  also  of  opinion  that  the  word  "  trial  '*  refers  to  the  trials  mentioned 
in  the  preceding  clause,  and  that  "  any  person  convicted  on  a  trial  "  held  by 
such  officer  means  on  a  trial  held  by  the  officer  as  a  Court  of  Session. 

It  appears  that,  in  other  cases  of  like  appeals,  several  Division  Benches 
of  this  Court  have  entertained  the  appeal,  and  therefore  it  seems  to  be 
necessary  to  refer  the  point  for  the  decision  of  a  Full  Bench.  It  is  a  matter 
of  importance,  because  if  the  High  Court  be  required  to  hear  appeals  from 
Magistrates  who  are  invested  with  this  jurisdiction,  no  matter  what  the 
nature  of  the  offence  or  the  amount  of  punishment  may  be,  a  very  consider- 
able amount  of  additional  business  will  be  thrown  upon  the  Court. 

MiTTBR,  J. — I  concur  in  the  order  of  reference,  but  I  express  no  opinion 
on  the  point  referred. 

The  opinion  of  the  Pull  Bench  was  delivered  by 

Jackson,  J. — We  are  of  opinion  that  an  appeal  lies  to  the  High  Court, 
only  when  the  conviction  has  been  come  to  under  the  powers  specified  in 
8.  445 A,  Act  VIII.  of  1869. 


B^fbre  Sir  Richard  Couch,  Kt.,  Chief  Justice^  Mr,  Justice  BayUy,  Mr.  Justice  Kempt 

Mr,  Justice  L.  S,  Jackson,  and  Mr*  Justice  Phear. 

THE  QUEEN  v.  NARAYAN  NAIK  and  another,  i 

1870. 
Code  of  Criminal  Procedure  fAct  XXV.  of  186V,  Chap,  XL-^ Complaint,  IrregularH^      Aug.  23. 
in  recording — Power  of  the  Court  ^f  Session* 


A  Court  of  Session  is  competent  to  proceed  to  the  trial  of  a  prifloner  brought  before         qqq'^ 
it  upon  a  charge  by  a  Magintrate  authorized  to  make  a  commitment,  though  the  com*  p..-«»^  r  <u1 

Slain t  or  authorization  be  contained  only  in  a  letter  from  the  Judge  of  that  Court  to  the  LI*  "••»»•  5>4.J 
[axintntte  of  the  dititriot,  oent  with  the  record  of  the  case,  notwithstanding  an  irregti* 
larity  or  defect  of  form  in  recording  the  complaint. 

The  complaint  or  authorization  of  the  Court  before  which,  or  a^inst  the  authority 
of  which,  an  oifenoe  mentioned  in  Chap.  XI.  of  the  Code  of  Criminal  Procedure  is 
alleged  to  have  be^  committed,  is  a  sufficient  warrant  for  oommenoement  of  criminal 
proceedings. 

The  Queen  r.  Mahim  Chandra  Ckmekerhntty  *  oTerruled* 

>  Case  called  for  from  the  Sessions  Judge  of  Cnttack,  on  reTision  of  the  Jail  Deli« 
Tery  Statements  of  his  district  for  the  month  of  May  last. 

*  [This  case  is  referred  to  in  Bhugohut  Chum  Sein  v,  Siam  AH  {IS  W.  B.  18)  ;  /«- 
peratrix  ▼.  Lakxhman  Sahharam  (I.  L.  B.,  2  Bom.  481)  ;  (^ueen  v.  Amir  Ithan  (9  B.  Ii. 
B.  86;  17  W.  B.  15).— Bd.] 

*  8  B.  L.  B.,  A.  Cr.»  67.  [See  p.  181  of  this  book.] 
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1870^  Tun  follawing  qaeations  were  leieired  to  a  Fall  Bench  by  L.  S.  Jack- 

SON  and  Mittbr,  JJ.  : — 

QxjBBN  2aL — Whether  a  Ooart  of  Session  is  not  competent  to  proceed  to  the 

Na^tan     ^^^  ^^  ^  prisoner  brongbt  befoim  it  upon  the  charge  of  a  Magistrate  who  is 

Na^ik,        authorized  to  make  a  comniitQ^^n.t|  although  it  should  be  objected  that  there 

5  b.  L.  ft.    ^^^  ^^^"  some  irregularity  or  (i^efeot  of  forixi  in  recording  the  compiaint 

66(X  ^nd. — Whether  in  the  class  of  cases  to  which  the  11th  chapter  of  the 

ri4W.E.84.]  ^^^^  o^  Oriiiiinal  Prooedai^  relates,  the  complaint  or  authorization  of  the 

Court,  before  whiph  or  ivgainst  the  authority  of  which  such  offence  is  alleged 

to  have  been  committedj  is  n^t  sufficient  warrant  for  commencement  of  cri- 

n^inal  proceedings. 

The  questions  were  referred  under  the  following  remarks  by 

Ix  S.  Jackson,  J. — The  case  of  ](^arayan  Naik  and  Ram  Naik  was  called 
for  by  this  Court  on  a  review  of  the  abstract  statements  of  the  Court  of 
Session  of  Zilla  Cuttack.  The  proceedings  having  come  up,  it  appears  that 
these  persons  were  severally  charged  with  having  given  false  evidence  in  a 
judicial  proceeding  under  s,  193,  Indian  Penal  Codb,  and  that  the  Court  of 
fcUission,  without  proceeding  to  trial,  has  discharged  the  accused  persons  on 
the  ground  of  certain  irregularities  set  forth  fully  in  the  case  of  Narayan 
Naik,  on  reference  to  the  judgment  in  which  case  that  of  Bam  Naik  has 
been  disposed  of. 

It  seems  that  these  persons  gave  the  evidence  which  was  charged  as  be- 
ing false  before  the  Deputy  Magistrate,  who,  after  disposing  of  the  case  in 
wiiich  the  evidence  was  given,  sent  the  record  to  the  Magistrate  of  the  dis- 
trict with  a  letter  saying  that  he  charged  the  prisoners  with  givipg  falsa 
evidence.  Thereupon,  the  Magistrate  made  an  order  referring  the  case  to 
another  Deputy  Magistrate,  who  thereupon  summoned  the  parties,  and,  after 
taking  evidence,  committed  the  prisoners  to  the  Sessions. 

The  Judge  is  of  opinion  that,  as  no  formal  complaint  was  made  under 
s.  66,  Code  of  Criminal  Procedure,  nor  charge  preferred  under  a  135  be- 
fore the  police,  the  Deputy  Magistrate  or  the  Magistrate  of  the  district  was 
not  authorized  to  take  up  the  case,  and,  consequently,  the  preliminary  pro- 
ceedings were  illegal  and  void,  and  the  commitment  also  illegal  He  comes 
to  this  conclusion  on  the  authority  of  the  case  of  The  Queen  v.  Mahim 
Chandra  ChtockerbuUy,^  in  which  the  prisoners,  who  had  been  convicted  un- 
der the  183rd  and  other  sections  of  the  Indian  Penal  Code,  had  their  con- 
viction i|uashed,  and  were  discharged. 

The '  decision  in  question  was  one  of  Justices  Kemp  and  Markby.  It 
has,  undoubtedly,  gone  the  length  of  holding  that  no  trial  in  a  Court  of  Ses- 
sion can  be  properly  held,  in  which  the  proceedings  had  not  commenced  in 
one  of  the  three  modes  described  in  ss.  66,  68,  and  135,  Code  of  Criminal 
Procedure. 

With  great  respect  to  the  learned  Judges  who  held  this  opinion,  it  seems 
to  me  that  Courts  of  Session  are  required  to  take  cognizance  of  offences  upon 
a  charge  preferred  by  a  Magistrate  empowered  under  the  Code  to  make  com- 
mitments to  such  Courts,  and  that,  if  such  commitment  has  been  made,  and 
the  trial  in  the  Court  of  Idession  has  been  properly  held,  the  accused  person 
should  not  be  allowed  to  have  the  trial  and  conviction  quashed  upon  the 
ground  of  any  defect  in  the  mode  of  recording  the  original  complaint ;  and 
it  also  appears  to  me  th^t,  in  the  class  of  cases  referred  to  in  s.  169,  the 
letter  of  tbQ  Deputy  Mc^gistfate,  before  whom  the  alleged  false  evidence  was 

»  3  B.  L.  E.,  A.  Or.,  67.    [See  p.  131  of  this  book]. 
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givBti,  WM  an  amply  sufficient  ground  for  the  commencement  of  the  proceed-        1870* 
ings.     1  should  have  thought,  if  it  had  not  been  for  the  decision  already        Queeh 
cited,  that  in  the  case  of  offences  speci6ed  in  a  168  of  the.  Code  of  Criminal  ^ 

Procedure,  the  letter  of  the  Judge  of  the  Court  of  Small  Causes,  which  was     Nabayak 
the  foundation  of  the  proceedings  in  that  case,  was  still  more  abundantly        Naik 
sufficient^  because  the  Code  says  that  "  a  charge  of  contempt  oi  the  lawful     5  B.  L.  B. 
authority  of  any  Court  or  public  servant  shall  not  be  entertained  in  any         660. 
Criminal  Court,  except  with  the  sanction  or  on  the  complaint  of  the  Court  [14W»B*34.3 
or  public  servant  concerned.''     It  appears  to  me  that  when  that  Court  ad* 
dresses  a  public  proceeding  to  the  Magistrate  complaining  of  the  offence  de« 
scribed,  that  that  is  a  sufficient  foundation  for  criminal  proceedings,  and  that 
the  Judge  of  that  Court  is  not  bound  to  come  before  the  Magistrate  and 
lodge  a  complaint  and  sign  it  in  the  ordinary  manner,  though  it  might  be 
necessary  for  him  to  give  evidence. 

But,  even  if  the  recording  of  a  complaint  were  prescribed,  it  seems  to 
me  that  the  omission  to  record  such  a  complaint  through  the  usual  forma 
would  not  be  a  ground  on  which  the  prisoner  would  be  entitled  to  have  the 
conviction  set  aside.  If  this  case  had  come  before  me,  and  the  case  of  Th4 
Queen  v.  Mahim  Chandra  ChuoherhvMy^  had  not  occurred,  I  should  cer- 
tainly have  been  disposed  to  set  aside  the  order  of  the  Sessions  Judge,  and 
,  to  direct  the  prisoners  to  be  tried.  It  appears  to  me  that  we  cannot  make 
that  order  without  coming  in  direct  conflict  with  the  ruling  referred  to ;  and 
therefore  it  is  necessary  to  make  a  reference  in  this  case  to  a  Full  Benok 

The  opinion  of  the  Full  Bench  was  delivered  by 

L.  S.  Jacksok,  J. — We  are  of  opinion  that  the  Court  of  Session  is  com- 
petent and  ought  to  proceed  to  the  trial  of  a  prisoner  who  is  brought  before 
it  upon  a  charge  exhibited  by  a  Magistrate  who  is  authorized  to  make  a  com- 
mitment, notwithstanding  any  irregularity  or  defect  of  form  in  recording  the 
complaint 

Also  that,  in  the  class  of  cases  specified  in  the  second  question  referredi 
the  complaint  or  authorization  of  the  Court  concerned  is  a  sufficient  warrant 
for  the  commencement  of  criminal  proceedings* 

1  8  B.  L.  B.,  A.  Cr.,  67.    [Sm  p.  181  of  this  book.] 
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Before  Mr,  JueHee  Phear  avid  Mr.  Justice  Mitter. 

187a  THE  QFEEN  v.  MAHENDRANATH  OHATTERJEE  and  anoweb.* 

Code  of  Criminal  Procedure  (Act  XXV,  of  186U,  ft.  407,  426. 

App.  89.  ^  ^^  chaTged  with  the  offence  of  Toluntarilj  causing  hurt  to  C,  and  B  was  charged 

flaw  fi.  ^ft  1  ^^*^  *'^®  ^*"®  offence,  and  also  with  the  offence  of  abetting  A.    The  Magistmte  found  A 

^      fV,it.78,j  fruiity  of  the  offence,  and  sentenced  him  to  three  months*  rigorous  imprisonment.    The 

SHagistrate  also  found  B  guilty  of  abetment  of  the  offence  of  toluntarilj  causing  hurt  to 

C,  and  sentenced  him  to  one  month's  rigorous  imprisonment  and  a  fine. 

On  appeal,  the  Sessions  Judge  held  that  there  was  no  evidence  to  convict  A,  and  he 
'Accordingly  released  the  prisoner.  The  appeal  of  B.  however,  was  rejected,  on  the  ground 
that  the  evidence,  though  it  did  not  prove  him  guilty  of  abetment,  proved  him  guilty  of 
Toluntarily  causing  hurt,  and  therefore,  under  s.  426  of  the  Code  of  Criminal  Procedure, 
the  sentence  could  not  be  reversed.  No  "  error  or  defect  either  in  the  charge  or  in  the 
proceedings  on  trial "  was  alleged. 

Held  (by  MiTTEB,  J.)  that  s.  426  of  the  Code  of  Criminal  Procure  did  not  apply. 

Mahbndranath  Ohattebjbb  viras  charged  V)e{ore  the  Oantoument  Magis- 

'  trate  of  Barrackpore  of  voluntarily  cauaiug  hurt  to  one  Gaurmohan  Ghose,  and 

abetting  one  Jan  Bax  in  causing  hurt  to  the  said  Gaurmohan  ;  and  Jan  Bax 

^as  charged  with  the  offence  of  voluntarily  causing  hurt  to  the  said  Gaur- 

tnohi^n. 

1?he  Magistrate  fonnd  Hahendranath  Ohatterjee-guilty  of  abetment  of  the 
'offence  of  voluntarily  causing  hurt  to  Gaurmohan  under  ss.  109  and  323  of 
the  Indian  Penal  Oode,  and  'MaheAdranath  "was  ^enteinoed  to  one  month's  ri- 
'^orous  fi^prisonment,  and  a  ^ne  of  Rs.  200,  or,  in  default,  to  one  month's  ri- 
gorous imprisonment. 

The  Magistrate  also  fduttd  Jan  Bax  guilty  of  T<>luntari]y  oansing  hurt  to 
^^d^rttidhtan,  and  thereby  punishable  under  s.  323  of  the  Indian  Penl  Oode,  and 
Jan  Bax  was  sentenced  to  three  months'  rigorous  imprisonment* 

On-appeal  by  Jan  Bax  and  Mahendranath,  the  Sessions  Judge  of  the  24- 
Pergunnas  passed  the  folkrwirig  order  : — 

The  finding  and  sentence  as  regards  the  appellant,  Jan  Bax,  are  reversed, 
and  he  will  be  immediately  released.  The  appeal  of  Mahendranath  is  reject* 
ed,  bat  the  conviction  will  be  hold  to  be  of  the  offence  of  causing  hart. 

In  passing  the  order,  he  said  : — 

'*  It  has  been  urged  in  appeal  for  Mahendranath  that  he  is  entitled  to  ac- 
quittal, as  he  has  been  convicted  against  the  evidence  ;  but  in  the  first  place, 
he  was  charged  with  causing  hurt,  as  well  as  abetting  it ;  and  in  the  next  place, 
&  426  of  the  Procedure  Oode  forbids  the  reversion  of  a  sentence  on  the  ground 
that  the  evidence  proves  a  difi^rent  ofll^oe.  It  appears  to  me  impossible  to 
say  that  Mahendranath  has  been  prejudiced  by  the  conviction  of  abetment,  in- 
stead of  the  substantive  offence.  Moreover,  as  it  appears  on  the  evidence  that 
both  appellants  were  present  at  the  time,  the  guilt  of  both  was*the  same  ;  the 
finding  must  depend  on  the  same  evidence,  both  for  the  prosecution  and  for 
the  defence ;  and  Mahendranath  has  pleaded  to  the  charge  of  the  substantive 
offence." 

Mahendranath  applied  to  the  High  Court  for  revision. 

Baboo  Amir%7ida/r  Nath  Chatter jee  for  the  prosecutor. 

^  Reference  No.  69  of  1870,  from  the  Sessions  Judge  of  24-Fergunna8,  dated  the  17tb 
May  1870. 
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Mr.  Ifonkiau  {B^hoo  Ia^oarchandra  Chwkerbutty  with  him)  for  the  pe-        IWy^ 

Phbab,  J. — In  this  case  the  record  has  beea  hrought  up  before  us  <m  aa  deanath 

application  for  revision,  and  we  are  asked  to  quash  the  conviction,  suli^stan-  Chaotbii^ 
tiallj  on  the  ground  that  there  was  no  kgal  evidence  upon  which  the  convic-        '*■' 

tion  could  properly  be  made  to  rest.  6  B.  L.  K*. 

The  case  came  before  the  Sessions  Judge  on  appeij  ;  and  the  Judge  waij  j.  ^  ^^^  -, 
dearly  of  opinion  that  the  evidence  did  not  support  the  conviction  which  th^  l^  '  ' 
first  Court  had  mada  He  thought,  however,  that  the  evidence  did  establisfai 
the  offence  laid  in  the  alternative  charge ;  and  inasmuch  as  the  punishn^ent^ 
which  bad  been  awarded  was  not  an  improper  punishment  for  that  ofienee,  b^ 
allowed  the  conviction  to  stand.  I  must  add  that  this  is  my  interpretation 
of  what  the  Sessions  Judge  in  effect  did,  for  he  states  in  the  judginent  tha^ 
the  conviction  will  be  held  to  be  for  the  offence  of  causing  hurt. 

The  Judge  acted,  as  he  says,  under  the  provisions  of  b,  426y  OriuH^al  Fro^ 
eedure  Ooda 

It  appears  to  roe  that,  under  that  section,  supposing  that  section  to  ap-^ 
ply,  the  learned  Judge,  being  of  opinion  that  the  prisoner  ought  to  have  been^ 
found  guilty  of  an  o^nce  other  than  that  of  which  he  was  really  found  guilityv 
bad  no  power  to  alter  either  the  finding  or  sentence,  and  ought  therefore  to 
have  confined  himself  simply  to  dismissing  the  appeal  >I  take  it  therefore  that, 
i^  law,  that  is  the  effect  of  his  judgment. 

Mr.  Montriou  for  the  prisoner  has  argued  very  forcibly  that,  inasmuch  a9 
the  prisoner  had  been  substantially,  though  not  in  express  terms,  acquitted  by 
the  first  Oourt  of  the  offence  of  which  the  Sessions  Judge  considered  the  evidence 
to  prove  him  to  be  guilty,  therefore,  even  under  s.  426,  the  lower  Appellate 
Oourt  could  not  rightly  allow  the  conviction  to  stand,  for  obviously  the  result 
of  doing  so  would  be,  at  any  rate,  so  far  as  the  opinion  of  the  lower  Apellate 
Oourt  is  concerned,  that  the  prisoner  would  be  convicted  and  punished  for  am 
offence  of  which  he  had  been  acquitted  by  the  first  Court,  and  thus  the  pro- 
secutor would  indirectly  obtain  all  the  advantage  of  a  successful  appeal  agains^ 
an  acquittal,  notwithstanding  that  the  Criminal  Procedure  Code  expressly  for- 
bids an  appeal  in  such  case.  It  appears  to  me  that  this  argument  is  verr 
strong ;  but  having  regard  to  the  matter  on  this  record,  I  do  not  find  it  neces^ 
sary  to  pass  a  judicial  opinion  upon  it. 

During  the  discussion  of  the  case,  I  threw  it  out,  as  the  inclination  of 
my  opinion,  that  this  section  is  in  terms  confined  in  its  operation  to  the  ca8^» 
where  error  or  defect,  either  in  the  charge  or  in  the  proceedings,  is  the  foun- 
dation on  which  the  alteration  of  the  finding  or  sentence  is  sought ;  and  t 
still  feel  very  great  difficulty  in  coming  to  the  conclusion  that  the  finding  » 
prisoner  guilty  without  evidence  upon  one  charge,  and  acquitting  him  6f 
another  charge  to  which  the  evidence  is  really  directed  (that  which  has  ha|jt 
pened  here),  is  either  an  error  or  defect  in  the  charge  or  in  the  proceeding8r 
It  appears  to  m^  to  be  an  error  in  the  exercise  of  judicial  discretion,  and  I 
could  not  bring  myself  without  more  consideration  than  I  have  been  able  to 
give  to  this  case  to  say  that  an  error  of  that  kind,  when  the  proceedings  ar0 
otherwise  regular,  is  covered  by  the  words  of  this  section.  I  believe,  howevef, 
there  is  no  doubt  that  some  Division  Benches  of  this  Oourt,  and  certainly 
some  of  the  other  High  Courts  in  India,  have  given  a  larger  construction  to 
the  words  of  this  section.  But,  as  I  have  already  said,  I  don't  think  that, 
on  the  facts  of  this  case,  I  am  obliged  to  give  a  judicial  opinion  wit)i  regard 
to  this  points 
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1^0.  The  prisoner  stands  convicted  of  a  charge  which  there  is  no  evidence^ 

— ~ according  to  the  judgment  of  the  Appellate  Court,  to  support ;  and  in  that 

^^"^       judgment  so  far  I  entirely  concur. 

Mahen-  It  is  clear,  on  looking  through  the  depositions,  that,  if  the  witnesses  are 

Ch^tt'^     to  be  believed  at  all,  the  offence  committed  by  the  prisoner  was  an  Assault  on 
j^^    the  prosecutor  with  his  (the  prisoner's)  own  hand.     There  is  literally  no  evi- 
6  B  L  B.     ^^^^  ^  support  the  second  charge  of  abetment     Therefore,  the  record  be- 
App.  89.      ^^^  ^^^  before  us  on  revision,  and  it  appearing  therefrom  that  the  prisoner 
[13  W  B  781  ^^  ^^^  acquitted  of  the  assault,  and  convicted  of  the  abetment,   I  think 
'^  there  is  such  an  error  in  the  record  as  to  vitiate  the  conviction,  and  such  that 
we  ought  to  reverse  that  conviction,  unless  s.  426  intervenes,  and  we  are  of 
opinion  that  the  evidence  makes  out  that  the  accused  person  ought  to  have 
been  found  guilty  of  another  offence  for  which  the  sentence  passed  is  appro- 
priate. 

Now,  on  looking  into  this  evidence  (assuming  that  s.  426  applies),  I 
think  that  it  is  entirely  unworthy  of  credit,  and  it  appears  to  roe  also  not 
difficult  to  discover  how  the  first  Court  came  to  this,  at  first  sight,  extraordi- 
nary conclusion,  namely,  that,  notwithstanding  the  testimony  of  the  eye-wit- 
nesses, it  was  safer  to  find  the  prisoner  guilty  of  abetment,  than  to  find  him 
guilty  of  the  actual  assault. 

Without  going  further  into  the  details  of  their  depositions,  I  will  at 
once  state  that  I  feel  the  evidence  to  be  utterly  untrustworthy  with  regard 
to  this  point.  The  first  Court  certainly  disbelieved  the  evidence  of  the  three 
women  with  respect  to  the  assault  being  committed  by  the  hand  of  Mahendra- 
nath  Ohatterjee ;  and  T  think  the  first  Court  was  right. 

>  I  therefore  agree  with  the  Appellate  Court  that  there  was  no  evidence 
upon  which  the  prisoner  could  be  found  guilty  of  the  offence  of  which  he 
was,  in  fact,  found  guilty,  and  I  also  agree  with  the  first  Court  that  the  evi- 
dence which  went  to  support  the  other  charge  ought  not  to  be  believed  ;  it 
follows,  therefore,  that  even  if  this  case  falls  within  the  scope  of  s.  426,  there 
exists  no  ground  upon  which  the  conviction  can  be  upheld  ;  consequently  the 
conviction  must  be  quashed  ;  and  as  the  prisoner  is  out  on  bail,  the  bail-bond 
or  other  security  must  be  cancelled. 

MiTTER,  J. — I  concur  in  the  order  proposed  by  my  learned  and  honor- 
ble  colleague ;  but  1  would  prefer  to  rest  my  judgment  on  the  ground  that 
this  case  is  not  governed  by  the  provisions  of  s.  426  of  the  Criminal  Proce- 
dure Code. 

The  petitioner,  Mahendranath  Chatterjee,  and  one  Jan  Bax,  a  Cabuli, 
■were  tried  before  the  Cantonment  Magistrate  of  Barrackpore  on  the  follow- 
ing charges :  namely,  first,  that  they  had  voluntarily  caused  hurt  to  one 
Gaurmohun  Ghose ;  and  secondly,  that  he,  Mahendranath,  had  abetted  the 
commission  of  that  offence.  „ 

The  evidence  for  the  prosecution  went  to  show  that  the  blow  which 
caused  the  hurt  had  been  struck  by  the  prisoner,  Mahendranath,  himself.  The 
Cantonment  Magistrate  was  of  opinion  that  this  evidence  was  not  worthy  of 
credit.  But,  instead  of  releasing  the  prisoners  then  and  there,  as  he  ought 
to  have  done,  upon  this  view  of  the  evidence,  the  Cantonment  Magistrate 
went  upon  some  conjectural  grounds  set  fourth  in  his  judgment  to  find  th© 
Cabuli  guilty  of  the  offence  of  voluntarily  causing  hurt  to  Gaurmohan  Ghose, 
and  the  prisoner,  Mahendranath,  of  having  abetted  the  commission  of  that 
offence.     Against  this  decision,  both  the  prisoners  appealed  to  the  Sessiona 
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Judge  of  the  24-Pergunnas;  the  ground  of  appeal  in  hoth  cases  being  that 

there  was  no  evidence  to  support  the  conviction  of  the  prisoners  on  the  charges         1^0, 

of  which  they  had  been  respectively  convicted.  7 

The  Sessions  Judge  has  acquitted  the  Oabuli,  on  the  ground  that  there  v. 

is  no  evi3ence  to  prove  that  the  Cabuli  had  caused  the  hurt  complained  of.      Mahek- 
With  reference  to  Maheudranath   Ohatterjee,  the   Sessions  Judge  was  of     CKM^rm^ 
opinion  that  the  evidence  on  the  record  was  sufficient  to  prove  that  he  had         j^^ 
struck  the  blow  by  which  the  hurt  was  caused  ;  and,  being  of  that  opinion,     5  b  jj  t> 
the  Sessions  Judge  has  refused  to  interfere  with  the  sentence  passed  on  Ma-     j^pp^  39, ' 
hendranath  under  s.  426.  flSW  E  78 1 

I  am  not  quite  prepared  to  say  whether  this  Court,  sitting  as  a  Court  of 
revision  under  s.  404,  has  any  right  to  enter  into  the  question  whether  the 
view  of  the  evidence  taken  by  the  lower  Appellate  Court  is  correct  or  not 
But  I  express  ho  opinion  on  this  point,  because  I  think  that  the  application 
of  a  426  to  this  case  by  the  Sessions  Judge  was  not  legal. 

It  has  been  contended  before  us  that,  although  the  Cantonment  Magis^ 
trate  of  Barrackpore  disbelieved  the  evidence  of  the  witnesses  for  the  prose 
cution,  no  formal  verdict  of  acquittal  has  been  recorded  by  him  in  favour  of 
Maheudranath  on  the  first  charge,  namely,  that  he,  Maheudranath,  had  volun- 
tarily caused  hurt  to  Gaurmohan  Ghose. 

This  circumstance  does  not,  in  my  opinion,  affect  this  case  one  way  or 
the  other.  If  the  Magistrate  was  of  opinion  that  the  evidence  against  the 
prisoners  was  not  sufficient  to  support  the  charge,  he  was  legally  bound  to  re- 
cord a  verdict  of  acquittal.  But  his  omission  to  do  so  cannot  affect  the  inter- 
eets  of  the  prisoner  in  any  manner  whatever.  This  point  has  been  ruled  by 
a  Full  Bench  of  this  Court  in  the  case  of  Qiieen  v.  Toyah  Sheikh,  ^  In  that  case 
the  prisoner  was  tried  by  the  Sessions  Judge  for  two  distinct  offences,  name- 
ly, for  the  offence  of  murder,  as  well  as  for  culpable  homicide  not  amount- 
ing to-murder.  The  Sessions  Judge  convicted  the  prisoner  of  the  last  offence  ; 
and  it  was  held  by  this  Court  that,  although  a  formal  verdict  of  acquittal  had 
not  been  recorded  to  the  offence  of  murder,  the  Sessions  Judge  had  substan- 
tially acquitted  the  prisoner  of  that  offence.  It  being  clear,  therefore,  that 
the  Magistrate  had  substantially  acquitted  the  prisoner  of  the  offence  of  caus- 
ing hurt  to  Gaurmohan,  we  will  now  proceed  to  see  whether  &  426  applies  to 
this  case.  The  words  of  that  section  have  already  V)een  quoted  by  my  learned 
and  honorable  colleague ;  and  so  far  as  I  can  understand  them,  I  am  bound  to 
say  that  they  have  no  bearing  upon  this  case. 

The  prisoner  did  not  appeal  to  the  Sessions  Judge,  on  the  ground  that 
there  was  "any  error  or  defect  in  the  charge,"  or  on  that  of  any  irregularity 
in  the  proceedings  held  at  the  trial.  If  he  had  done  so,  the  Sessions  Judge 
might  have,  under  s.  426,  declined  to  interfere  if  he  found  from  the  record 
that  the  punishment  awarded  by  the  Magistrate  was  not  an  improper  punish- 
ment for  the  offence  of  which  the  accused  person  ought  to  have  been  convict- 
ed. But  if  he  found  that  there  was  no  evidence  to  support  the  charge  of 
abetment,  which  was  the  only  charge  of  which  the  prisoner  had  been  convict- 
ed by  the  Magistrate,  the  Sessions  Judge  should  have  set  aside  the  convio- 
tion,  and  acquitted  the  prisoner.  There  was  no  error  or  defect  in  the  charge, 
and  consequently  the  prisoner  did  not  complain  of  any. 

The  proceedings  had  been  conducted  regularly  throughout,  and  conse- 
quently the  prisoners  did  not  and  could  not  complain  of  any  irregularity  in 
those  proceedings.     But  the  prisoner  had  a  substantial  ground  of  complaint, 

»  5  W.  R.,  Cr.  Bui.,  2,  T 
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1870.        namely,  that  the  offence  of  which  he  had  been  convicted  wag  not  supported. 

'^^    by  any  evidence  on  the  record,   and  the  Sessions  Judge  himself  admits  that 

Queen       ^^^j^^  ground  was  valid. 

^Uhbn-  '^^  allow  the  Sessions  Judge,  in  a  case  of  this  description,  to  exercise  the 

DUANATH     discretion   vested  in  him  by  s.  426,  would  be  to  act  directly  contrary  to  the 

CUA.TTBA-     provision  of  s.  407.    That  section  says  that  "there  shall  be  no  appeal  against- 

^^*>  a  judgment  of  acquittal,"  and  the  appeal  in  the  present  case  being  restricted 

52B.  L.  B.    to  a  judgment  of  conviction  for  a  particular  offence,   all  that  the  Sessions- 

App.  89.      Judge  had  to  do  was  to  see  whether  that  conviction  was  supported  by  the 

[18W.B.78.]  evidence  or  not ;  for  he  had  no  power  to  inquire  whether  the  prisoner   had 

been  properly  or  improperly  acquitted  of  the  other  charge  for  which  he  was. 

tried  by  the  Magistrate. 

I  do  not  think  that  the  provisions  of  s.  426  were  ever  intended  by  the 
Legislature  to  override  that  great  principle  of  Oriminal  Jurisprudence  which 
says  that  no  man's  life  or  liberty  ought  to  be  jeopardized  twice  for  the  same 
offence.  In  the  Full  Bench  case  already  cited  by  me,  it  has  been  held  that 
this  Oourt  has  no  power,  either  as  a  Court  of  revision  or  as  a  Court  of  appeal, 
to  convict  a  prisoner  of  an  offence  for  which  he  has  been  already  tried  and 
acquitted  by  a  Court  of  competent  jurisdiction  ;  and  I  do  not  think  that  the 
Sessions  Judge  had  any  power  to  do  that  indirectly  which  he  is  not  compe- 
tent to  do  directly  according  to  the  principle  laid  down  in  that  case. 


Before  Mr.  Justice  Kemp  and  Mr,  Juatiee  E.  Jachaon. 
1870.  In  thb  Matter  of  thb  Petition  of  NABA  KUMAR  BANERJEE.^    ' 

July  2. 

^  Code  of  Criminal  Procedure  f^ot  XXV.  of  186U,  #.  ^^—Memoval  of  a  Cote  hy  the 

6  r.  L.  B«  Magistrate  from  the  FUe  of  a  Subordinate  Magistrate. 

cr -o  to  1         Interference  by  the  High  Court  in  a  case  where  the  Magistrate  had  improperly  exer-' 
[14  w  .B*  12.]  ^1^  1^  discretion  in  removing  a  case  from  the  file  of  a  Deputy  Magistrate. 

Baboo  Hem  Chandra  Banerjee  for  petitioner. 

Kemp,  J. — The  prisoner  in  this  case  is  one  Naba  Kumar  Banerjee,  a  late 
stamp- vendor  of  the  Moonsiff's  Court  of  Serampore,  It  appears  that  the 
Nazir  of  the  Sub-Division  of  Serampore  had  absconded  with  certain  property 
and  moneys  in  his  charge,  in  respect  of  which  a  charge  was  laid  against  him. 
There  were  also,  it  appears,  two  register  books  of  stamps  missing  ;  and  the 
prisoner,  Kaba  Kumar  Banerjee,  being  suspected  of  having  something  to  do 
with  the  books  being  missing,  is  charged  with  the  theft  of  the  said  register* 
by  the  Deputy  Collector  of  Serampore.  The  case  was  made  over  for  trial  te 
the  Deputy  Magistrate  of  Serampore.  The  Deputy  Magistrate,  after  taking 
the  evidence  for  the  posecution,  recorded  his  opinion  that  the  discrepancies 
in  the  evidence  for  the  prosecution  were  of  so  glaring  a  nature  that  it  was 
impossible  to  sustain  the  charge  brought  by  the  prosecution  against  the 
prisoner,  Naba  Kumar  Banerjee ;  but  as  the  mooktear  for  the  prosecution 
had  asked  the  Court  to  postpone  the  case  to  enable  him  to  procure  copies  of 
the  evidence,  stating  that  he  would  then  be  able  to  show  to  the  Deputy  Ma- 
gistrate that  the  prisoner  ought  not  to  be  discharged,  he  appears  to  have  ao- 
ceded  to  the  request  of  the  mooktear,  and  admitted  the  accused  to  bail.     On 

^  MisoellaDeous  Criminal  Appeal,  No.  47  of  1870,  from  an  order  of  the  Beputjr 
Magistrate  of  Serampore,  dated  ibe  13th  April  1870. 

1  [This  case  is  followed  in  Queen  v.  Oirish  Chandra  Ghose  (7  B.  L.  B.  573 ;  16  W.  B. 
40).— Ed.] 


Digitized  by 


Google 


BENGAL  LAW  nSPORTS.     VOL.  V.  23! 

mnother  occasion,  the  mooktear  for  the  prosecution  appears  to  have  made  a        1870. 

Bimilar  application,  and  the  case  was  again  postponed.     After  the  Deputy  — i 

M»'?istrftte  had  given  the  ahove  expression  of  opinion,  the  cn'?e,  it  appears,    MATTMfoiP 
was  suddenly  removed  from  his  file  by  the  Officiating  Magistrate  of  Hooghly.       the  Peti- 

In  the  order  removing  the  case^  no  reasons  whatever  have  been  given  for      ™^^  ^^ 
doing  sa     The  transfer  is  made  under  s.  36  of  the  Oode  of  Criminal  Proce-      vuuar 
dure ;  and  although  that  section  does  not  say  that  the  Magistrate  is  bound  to   Bahbejee 
give  any  reasons,  and  enacts  that  the  Magistrate  is  competent  to  withdraw  any     5  b  L  E 
criminal  case  from  any  Court  subordinate  to  such  Magistrate  within  his  dis-     App.  45. ' 
trict  or  division,  and  to  try  the  case  himself,  or  to  refer  it  for  trial  to  any  pi^-^  B  12 1 
other  such  Court  competent  to  try  the  same,  we  think  that,  under  the  circum- 
stances of  this  case,  considering  that  the  case  was  complete,  and  that  the  De- 
puty Magistrate  had  expressed  an  opinion  that  the  evidence  for  the  prosecu- 
tion was  not  sufficient  to  support  the  charge,  the  Magistrate  has  not  exercised 
a  wise  or  proper  discretion  in  removing  this  case  from  the  file  of  the  Deputy 
Magistrate  of  Serampore  to  that  of  the  Joint-Magistrate  of  Hooghly.     When 
the  case  came  up  on  a  former  occasion,  before  the  Chief  Justice  and  myself, 
we  thought  it  necessary  to  call  upon  the  Magistrate  to  show  cause  why  he  had 
acted  in  this  manner,  and  he  has  now  submitted  an  explanation.     He  referSi 
first,  to  the  fact  of  the  Deputy  Magistrate  being  to  a  certain  extent  subor- 
dinate to  the  prosecutor;  secondly,  to  a  rumour  that  the  Deputy  Magistrate 
had  made  improper  remarks  to  a  mooktear  in  the  case ;  thirdly,  that  the  De- 
puty Magistrate,  residing  in  a  small  place  like  Serampore,  and  being  in  a  posi- 
tion to  hear  much  talk  and  rumour  about  the  case,  was  unfit  to  try  it ;  and, 
fourthly,  that  his  amlas  were  related  to  parties  in  the  case.     These  reasons, 
we  think,  are  wholly  insufficient  for  removing  the  case  from  the  Deputy  Ma- 
gistrate's file  at  the  late  stage  at  which  it  was  so  removed.^    They  may  be  very 
good  reasons  for  not  making  the  case  over  to  the  Deputy  Magistrate,  but  not 
Sufficient  reasons  after  he  had  expressed  an  opinion  unfavourable  to  the  prose- 
cution to  suddenly  withdraw  it  from  his  file.     We  think,  therefore,  that  the 
Magistrate  has  not  acted  wisely  in  removing  this  case  from  the  file  of  the  De- 
puty Magistrate  to  that  of  the  Joint-Magisfrate  of  Hooghly.     It  will  there- 
fore be  replaced  on  the  file  of  the  Deputy  Magistrate,  who  will  dispose  of  it 
I  in  doe  course. 


Before  Mr.  Justice  L.  S.  Jackson  and  Mr,  Justice  Olover. 

THE  QUEEN  v.  HIRALAL  SING  and  othbrs  (Pkisokers).*  1370. 

June  25. 

Code  of  Criminal  Procedure  fAct  VIII.  of  1869^,  e.  485 — Power  of  a  MagiHr<Ue  in  deaU 

ing  -»i4k  n  caee  when  diemieeed  without  full  and  e^ffhient  inqnirjf,  5  B.  L.  R. 

Semble. — When  a  charfre  is  diRinifved  by  a  Subordinate  Masristrate  without  inquiry,  _      w  t? 
a  MajfiFtrate  has  no  power,  under  s.  485  of  Act  VIII.  of  1869,  to  order  a  trial  before  an-  t^*  ^'  **  ^-J 
other  Ma^trate,  but  can  only  order  a  commitmeDt  to  the  Court  of  Session. 

Mr.  ffyde  (with  him  Baboo  Jadah  Chandra  Seal)  for  the  prisoners. 

Jackson,  J. — ^Tho  petitioners  were  charged  with  an  offence  under  s.  148, 
Indian  Penal  Oode,  which  is  an  offence  triable  before  the  Court  of  Session,  or 
the  Masristrate  of  a  district.  The  charge  in  the  first  instance  was  preferred 
before  Mr.  Fisher,  who  seems  to  be  a  Subordinate  Magistrate.     This  officer, 

*  Criminal  Miscellaneous  Appeal,  No.  69  of  1870,  against  the  order  of  the  Sessions 
Judge  of  Moorshedabad,  dated  the  7th  March  1870,  affirming  an  order  of  the  Deputy  Ma- 
gistrate of  that  district,  dated  the  12th  Pebruary  1870. 
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1870.        after  examiniDg  certain  witnesses,  discharged  the  accused.     The  case,  hoW« 

' ever,  being  brought  to  the  notice  of  the  Magistrate  of  the  district,  Mr.  Han- 

QuEEN       ^gy^  j^^  ^g^  q£  opinion   that  the  proceedings  of  the  Subordinate  Magistrate 
IIiBALAL     ^^^  ^^^'^  hurriedly  and  carelessly  taken,  and  observed  that  the  complainant 
Sing,        was  entitled  to  have  his  witnesses  examined  ;  and  he,  therefore,  acting  under 
5  B.  L.  B.     t^®  powers  conferred  by  s.  435,  Act  VIII.  of  1869,  ordered  a  further  inquiry 
App.  48.      into  the  complaint,  and  directed  that  the  case  be  made  over  for  trial  to  another 
[14  W.  £.  8.]  Magistriftte,  who,  as  I  understand,  exercises  the  full  powers  of  a  Magistrate^ 
That  Magistrate  convicted  the  accused,  and  sentenced  them  to  imprisonment 
and  fine.     The  accused  appealed  to  the  Court  of  Session,  objecting,  amongst 
other  things,  to  the  proceedings,  on  the  ground  that  they  were  not  warranted 
by  s.  435  of  the  Code  of  Criminal  Procedure.     The  Sessions  Judge,  however, 
overruled  this  objection  ;  and,  going  into  the  merits  of  the  case,  confirmed  the 
conviction  and  sentence.     The  case  is  now  brought  before  this  Court  under 
&  404  of  the  Code  of  Criminal  Procedure,  and  we  are  asked  to  set  aside  the  pro- 
ceedings of  the  Magistrate  on  the  gorund  of  their  being  contrary  to  law.     It 
is  contended  that  the  Magistrate  of  the  district  was  not  warranted  in  dealing 
with  this  case  as  one  which  had  been  dismissed  without  inquiry.     It  is  further 
contended  that,  supposing  the  Magistrate  to.have  been  authorized  to  deal  with 
the  case,  the  only  order  that  he  could  make  was  an  order  of  commitment  to 
the  Court  of  {Session. 

The  Magistrate,  under  the  amended  8.  435,  has,  like  the  Court  of  Session, 
power  of  dealing  with  cases  in  which  an  accused  has  been  discharged  by  any 
Magistrate,  and  also  cases  in  which  a  complaint  has  been  dismissed  without 
inquiry,  always  under  the  condition  that  the  Magistrate,  whose  proceedings 
are  the  subject  of  notice,  is  a  Subordinate  Magistrate.  The  Magistrate  of  the 
district  has  dealt  with  the  case  as  if  the  complaint  had  been  dismissed  without 
inquiry  ;  and  the  Sessions  Judge  takes  the  same  view  of  the  case. 

There  is  authority  in  a  ruling^  (which,  though,  perhaps,  not  a  judicial  rul- 
ing of  this  Court,  is  contained  in  a  letter  written  by  way  of  direction  to  a  Ses- 
sions Judge),  dated  August  15th,  1865,  for  saying  that  a  complaint,  dismissed 
without  suthcient  and  full  inquiry,  may  be  considered  as  dismissed  without  in- 
quiry. I  am  inclined  to  think  that  this  authority  warranted  the  Magistrate 
of  the  district  in  dealing  with  the  case  as  he  did.  If  not,  however,  it  is  clear 
that  he  would  still  have  authority  to  order  a  commitment,  or  do  whatever  is 
implied  in  the  term  '^  like  powers,''  and  a  question  may  arise  what  precisely 
is  contemplated  by  those  words,  namely,  whether  it  is  intended  expressly  to 
limit  the  Magistrate  of  the  district  to  order  a  commitment  to  the  Court  of  Ses- 
sion, or  to  enable  him,  by  analogy,  to  take  order  for  the  trial  of  the  case  be- 
fore some  competent  Court  of  criminal  jurisdiction.  I  incline,  upon  the  whole, 
to  the  construction  that  a  Magistrate  is  bound  to  order  a  commitment^  and  is 
not  authorized  to  order  a  trial  before  another  Magistrate. 

But,  whatever  view  may  be  taken  of  the  previous  part  of  the  section,  I 
think  we  are  precluded  from  disturbing  the  proceedings  of  the  Court  below  by 
reference  to  ss.  426  and  439  of  the  same  Act.  S.  426  toys  :  *'  No  finding  or 
sentence  passed  by  a  Court  of  competent  jurisdiction  shall  be  reversed  or  alter- 
ed on  appeal  or  revision  on  account  of  any  error  or  defect,  either  in  the  charge 
or  in  the  proceedings  on  trial,  unless  the  accused  person  shall  have  been  sen- 
tenced  to  a  larger  amount  of  punishment  than  could  be  awarded  for  the  offence 
of  which,  in  the  judgment  of  the  Appellate  Court,  the  accused  person  ought^ 
upon  the  evidence,  to  have  been  found  guilty,  or  unless,  in  the  judgment  of 

^  8  W.  E.,  Criminal  Letters,  21. 
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til©  Appellate  Court,  the  accased  p^fson' shall  have  been  pi^ttdiced  by  naob  er" 
ror  or  defect ;  **  and  s.  439  provider:  "  No  trial  in  any  Criminal  Court  shall 
be  set  aside,  and  no  judgment  passed  by  any  Criminal  Court  shall  be  reversed, 
either  on  appeal  or  otherwise,  for  any  ifregulfirity  in  the  proceedings  of  the 
trial,  unless  such  irregularity  have  occasioned  a  failure  of  justice.^ 

In  this  case,  the  parties  appear  to  have  been  tried  and  oonvicted  by  a  Court 
of  oonpetent  jurisdiction.  It  aeems  to  me  that,  unless  we  are  of  opinion  that 
the  irregularity,  supposing  an  irregularity  to  have  occurred,  has  been  produc* 
tive  of  failure  of  justice,  we  ought  not  to  set  aside  the  trial,  or  to  reverse  the 
sentence  by  way  of  revision. 

It  is  not  shown  that  anything  of  the  sort  has  ocourredi  and  I  think,  there* 
fore^  that  this  application  most  be  disallowed. 


1070* 


QtBBK 

V. 

HiBALAL 

61NO, 

6  B.  L.  It. 

App.  48. 


BrfoTB  Mr,  JuHicB  Z.  8.  Jackson  and  Mr.  JutUee  Olover, 

In  THB  Mattsr  of  OHANDI  OHABAN  OHATTERJEE  t>. 
CHANDRA  KTTMAB  GHOSE  ako  anothbilI 

Crimimal  Proe$diir€  Code^Aet  XXV.  tf  1861  amd  Vtlt  qf  1869-- 
CounHH^PlMtder-^PriHwiUitm, 

A  coui;i9el  or  pleader  is  entitled  to  appear  and  aot  on  behalf  of  tha  proMOUtioU  (tt  the 
Criminal  Courts. 

11)e  Sessions  Judge  of  the  24-Pergafmafl  referred  the  following  case  for 
the  opinion  of  the  High  Court : 

>*  In  a  criminal  case,  whioh  has  come  before  me  in  appeal,  I  find  that  the 
Deputy  Magistrate  has  ruled  that,  in  consequence  of  the  repeal  of  Act 
XXXV I II.  of  1850,  he  cannot  allow  the  complainant,  in  a  case  before  him, 
to  employ  a  pleader  or  a  mooktear  to  conduct  the  prosecution. 

"  The  Ijaw  which  regulated  the  employment  of  agents  in  the  prosecution 
of  criminal  cases  was  s.  3,  Beg.  IIL  of  1812;  but  that  has  also  been  re« 
pealed,  and  there  is  now  no  specific  law  on  the  subject.  But  I  am  not 
aware  of  any  law  or  practice  which  is  intended  to  deprive  the  complainant 
and  the  Court  of  the  aid  which  may  be  given  by  the  employment  erf  a  pro- 
fessional agent ;  and  it  appears  clear  to  me  Uiat  every  facility  ought  to  be 
given  for  the  employment  of  such  persons  by  the  complainant  as  well  as  by 
the  accused  person.  The  employment  of  a  pleader  to  conduct  the  prosecu* 
tion  would  not,  of  course,  excuse  the  presence  of  the  complainant  as  a  wit* 
new  in  support  of  his  complaint,  but  it  ou^t  to  assist  the  Court  materially, 
and  to  ensure  the  production  of  all  the  evidence  requisite  for  the  due  eiuci' 
dation  of  the  fagts.  Moreover,  it  is  unjust  to  permit  the  employment  of 
counsel  on  one  side,  and  not  on  the  other  side ;  and  in  the  case  now  before 
me,  I  might  have  felt  that  the  refusal  to  allow  the  complainant's  vakeel  to  ez« 
amine  the  witnesses  would  sufficiently  explain  the  absence  of  evidence  or 
other  defects  in  the  prosecution. 

^  Reference  from  the  Stssiona  Judge  of  thafii-Pergunnai,  bj  hia  letter  No.  e^,  dat^d 
the  26th  of  May  1870. 

80 


1870. 
July  2$. 

S  B.  L.  E. 
App.  70« 
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1870. 


In  THE 

Matteb  of 
Chaitm 
Chabajt 

Chattbb- 

J££ 
V, 

KUMAX 

Ghosb, 
5  B.  L.  B. 


It  appears  to  me  nnnecessary  to  argue  the  point  at  an j  length.  But  as 
it  has  been  raised,  I  have  the  honor  to  suggest  that  the  High  Court  should 
issue  a  rule  regulating  the  practice.'' 

The  judgment  of  the  Court  was  delivered  by 

Jackson,  J, — It  seems  to  me  quite  clear  that  pleaders  are  em ponrered  by 
Act  XVI II.  of  1865  to  appear,  plead,  and  act  in  the  Criminal  Courts,  and 
they  may  so  plead  and  act  as  well  on  behalf  of  prosecutors  as  on  behalf  of 
Accused  persons. 

S.  419  of  the  Code  of  Criminal  Procedure  expressly  recognizes  the  right 
of  the  counsel  or  agent  of  the  complainant  to  be  heard  upon  appeal.  We 
«an  see  no  reason  for  supposing  that  the  right  varies  in  the  case  of  appeals  from 
what  it  is  in  the  case  of  proceedings  in  the  Court  of  the  Magistrate.  8.  432, 
Act  YIII.  of  186^,  in  my  opinion,  is  merely  intended  to  limit  the  right  of 
«n  accused  to  be  defended  by  a  barrister  or  attorney  of  the  High  Court,  or 
pleader,  or  otherwise  by  other  persons  with  the  leave  of  the  Court. 

We  think,  therefore,  that  the  order  of  the  Deputy  Magistrate  ruling  that 
«  pleader  was  not  entitled  to  appeiar  on  behalf  of  a  private  prosecutor  is  erro- 
neous, and  ought  to  be  set  aside.^ 


1870. 
July  9. 


Btfore  Mr,  Justice  Loch  and  Mr.  Jmiice  Glover, 

THE  QUEEN  v.  RAI  LACHMIPAT  SING.« 

Code  of  Criminal  Prooedu/re  {Act  XXV.  <tf  1861J^  #.  $2— Prohibitory  Order. 


5  B.  L.  R. 

App.  81.  Under  s.  62  of  the  Code  of  Criminal  Procedure,  a  Magistrate  cannot  pass  »  prohibitory 

x)f der  without  haying  previously  issued  a  rule  to  show  cause  why  the  order  ehould  not  be 
passed. 

This  case  was  submitted,  for  the  opinion  of  the  High  Court,  by  the  Ses- 
sions Judge  of  Bungpore. 

In  the.  district  of  Bogra,  a  dispute  arose  between  two  zemindars  about 
two  neighbouring  hdts,  A  serious  breach  of  the  peace  occurred,  and  a  Deputy 
Mas^istrate  investigated  the  case  on  the  spot  The  Magistrate  of  the  district 
afterwards  took  up  the  matter,  and  bound  down  certain  of  the  parties  under 
recognizances  to  keep  the  peace.  On  the  sanie  day,  without  giving  the  parties 
any  formal  notice,  or  any  opportunity  of  showing  cause  against  the  order,  he 
passed  an  order  under  s.  62,  directing  that  the  market-day  in  one  hdt  should 
•be  changed. 

The  Magistrate's  order  was :  "  I  direct,  under  s.  62,  Criminal  Procedure 
Code,  that  a  written  order  be  served  upon  the  defendants,  prohibiting  them 
from  holding  the  hdt  at  Muradpur  on  Mondays  and  Thursdays.'' 

*  See  also  Act  XXV.  of  1861,  *.  376.—"  If  any  evidence  is  adduced  on  behalf  of  the 
accused  person,  or  if  he  answers  any  question  put  to  him  by  the  Court,  the  prosecutor,  or 
the  counsel  or  agent  for  the  prosecution,  shall  be  entitled  to  a  reply." 

*  Reference,  under  s.  434  of  the  Code  of  Criminal  Procedure,  by  the  Sessions  Judge 
of  Bungpore,  in  his  letter  No.  861,  dated  17th  June  1870. 

'  [This  case  is  referred  to  in  In  the  Matter  of  the  Petition  of  Bykuntram  Laha  (10 
B.  L.  B.  434 ;  18  W.  B.  47)  .—Ed.] 
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In  support  of  his  opinion,  that  the  Magistrate's  order  was  tllpgah  the        ISttOl 

Sessions  Judge  cited   The  Queen  v.   Kalika  Prasad,^  In  the  Matter  of  Hari  — TIZI 

Mohan  Maloy^  The  Qtieen  v.   Bhyro  Dayal  Sitigh  and  others^^  and  In  the      Qxtbek 
Matter  of  the  Petition  of  Kalidas  Bhuttacharjee. *  -^'^^ 

» ^_     IiACHKIFAir 


'  Btfof  Mr,  Justice  L,  8.  Jaekton  and  Mr,  Jmtiee  Marhhy,  r  p  t  *P 

THE  QUEEN  t.  KALIKA  PRASAD  •  App^8l/ 

2eth  Jamwny  1869, 

JiCKSOKy  J. — It  seeinfl  to  me  that  we  are  not  called  upon  to  set  aside  the  order  of  th9 
Magistrate  as  being  contrary  to  law.  I  think  that  the  order  made  in  this  case  was  strict* 
ly  within  the  provisions  of  s.  64  of  the  Code  of  Criminal  Procedure.  The  terms  of  thi» 
•eotion  have  been  made — and  apparently  intentionally  made — extremely  wide.  They  en- 
able the  Magistrate  to  direct  any  person  to  abstain  from  any  act,  or  to  take  certain  order 
with  certain  property  in  his  possession  or  under  his  management,  whenever  such  Magis-  . 
trate  shall  consider  such  direction  is  likely  to  prevent  obstruction,  annoyance,  or  injury, 
or  risk  of  obstruction,  to  any  person  lawfully  employed,  or  is  likely  to  prevent  a  riot  or 
an  affray.  The  Magistrate  considered  in  this  case  (whether  rightly  or  wrongly,  we  are- 
not  called  upon  to  say)  that  the  continuance  of  these  twQ  hdtfheld  on  the  same  day  upoa 
adjacent  pieces  of  ground  was  certain  to  lead,  as  it  had  already  led,  to  riots  and  affrays, 
and  also  to  annoyance  or  injury  to  persons  lawfully  emj)loyed ;  and  that,  by  directmg  th^ 
parties  to  abstain  from  holding  the  hdtf  on  the  same  day,  he  was  likely  to  prevent  tho8» 
injurious  results.  It  appears  to  me  that  it  is  precisely  such  a  case  as  is  contemplated  by 
the  section.  Several  cases  have  been  cited  to  us,  in  whidi  it  is  contended  that  the  Judges 
have  held  an  opposite  opinion.  The  only  case,  however,  precisely  bearing  on  the  present 
point  is  the  case  of  8heeb  Chunder  Bhuttacharjee  v.  Saadul  Ally  Khan^  We  have  not 
got  the  facts  of  that  case  before  us ;  but,  so  far  as  we  can  Judge,  the  case  was  not  precise* 
\y  on  all  fours  with  the  present.  Mr.  Justice  Trevor  observes  :  **  I  am  clearly  of  opinion 
that  these  words  do  not  anthorize  a  Magistrate  to  interfere  with  the  exercise  of  any  of  hi9 
ordinary  rights  by  a  landholder,  merely  because  such  exercise  may  require  viKihince  on 
the  part  of  the  police,  and  may,  in  the  absence  of  such  vigilance,  lead  to  an  affray." 

I  suppose  that  the  words  used  here  are  the  words  which  the  Magistrate  employed  in 
drawing  up  his  order.  It  may  very  well  be  that  the  oircunetances  did  not  justify  the  or- 
der mEMle  on  that  particular  occasion.  As  the  present  case  is  presented  before  us,  it  Ap- 
pears to  me  that  the  order  is  strictly  within  the  Magistrate's  competence. 

Mabkbt,  J. — I  am  of  the  same  opinion*  Of  course,  no  one  would  doubt  that,  in 
cases  of  this  kind,  a  Magistrate  ought  to  be  most  careful  that  he  does  not  do  more  than  i* 
absolutely  neoessary,  in  order  to  preserve  the  peace,  or  to  prevent  the  nuisance  which  i» 
brought  before  him ;  but  if  it  has  been,  as  it  was  in  this  case,  made  out  that,  by  the  exer- 
•ise  of  the  strict  legal  rights  of  the  parties,  a  breach  of  the  peace  has  several  times  occur- 
red, and  the  Maffistrmte  is  of  opinion  that,  b^  the  continuance  of  the  parties  to  exercise 
those  rights,  furtner  breaches  will  occur,  I  think  he  is  perfectly  justified  in  making  sucb 
an  ordsr. 

«  1  B.  L.  E.,  A.;Cr.,  20.    [See  p.  19  of  this  book.] 

»c8  B.  L.  R.,  A.  Cr.,  4.    [See  p.  Qllof  this  book.] 
*  Before  Mr,  JuetieelKemp  and  Mr.  Justice  Markby, 
In  THB  Mattbb  of  THE  Pbtitiok  OP  KALIDAS  BHUTTAOHAEJBB.t 
8rd  AuguH  1869, 

Kbmp,  J.— This  was  a  reference,  UQder  s.  484  of  the  Code  ef  CHminal  Procedure^ 
by  the  Sessions  Jydge  of  the  24-Pergunnas,  in  a  case  in  which  he  is  of  opinion  that  the 
order  of  the  Cantonment  Magistrate  of  Barrackpore  is  illegal,  and  ought  to  be  quashed. 


*  [This  case  is  referred  to  in  Ahbae  Alt  Chowdhry  v.  Illim  Meah  (6  B.  L.  B.  74;  14 
W.  B.  46);  and  Bai^Luchmeeput  Sinyh,  Appellant  (14  W.  B.  17;  5  B.  L.  B.  Ap. 
81).--Ed.] 

t  4  W.  B.,  Cr.,  12. 

t  [See  Bai  Luchmeeput  Singh,  Appellant  (14  W.  B.  17 ;  5  B.  L.  B.  Ap.  81).  Beferred 
to  in  Qopi  Mohun  Moulik  v.  Taramoni  Chowdharani  (4  C.  L.  B.  309 ;  I.  L.  B.,  5  Cal.  7^ 
Civ.  Bttl.) ;  and  Queen  v.  Abbas  AH  Chowdhry  (6  B.  Ii.  B.  74;  14  W.  B.  46).— En.] 


Digitized  by 


Google 


83«  BINOAL  LAW  RSPORTS.     VOL.  f. 

Igy^  Baboo  JZM&0&9rf  G1i<i%9  for  Lacbiaipttt  Singr 

QiTBSV  Baboo  Jogadanand  Mookerjw  for  GoremBBent* 

;B^  The  judgment  of  ibe  Obvrt  was  deUrered  bjr 

^^l^^v  LooH,  J.— Alter  reading  the  rei>ori  of  the  Jodge^  ve  think  ^tUt  the 

.5^^'       order  passed  by  the  Magistrate  under  &  62  of  the  OHounal  Fh>cedure  Code 

^'   ^    mast  be  set  aside;     Of  eoorse,  as  the  Jadge  sars,  this  will  not  prerent  the 

^^'  Magistrate  from  passing  a  fiesh  order,  after  bearing  eridencev  and  giving  the 

parties  c^portonitj  to  show  cause,  b«t  he  earanot  pass  an  order  withoat  first 

issaing  a  rule  to  show  cause;. 

It  sppMn  that  ID  Uii8  osee,  Kalidw  BhiiitBchftrjeM»  pctiOooed  the  Magistral*  that  (he  de- 
fendant, MakeDdranatb  Chuttopadh^  was  erecting  a  wall,  whieh  <^bMirueted  the  drain  of 
his  (the  pbiDtilPs)  house.  His  petition  was  preseoied  od  the  8tb  June,  and  Kahdas  was 
examined  briefly.  He  slated  thai  the  drain  wa9  ao  old  one,  and  that  Mabeodranatb,  in 
erecting  a  waB,  was  obstmeting  that  drain.  Tke  MagistrHte  directed  the  police  to  stop 
the  erection  of  the  wall,  and  i^imated  bis  intention  c?  TvitTDg  the  spot  in  person.  This 
was  on  the  8th  June^  and  ou  the  lltb  June,  tbe  Magistrste  took  op  the  case,  and  held 
that  a.  90B  of  the  Cnminal  Pirooediire  C?ode  did  ooi  ap|^  to  the  case;  but  as  there  was 
ap  appr^ensioo  of  a  bieacfa  of  the  peao^  he  lefened  the  phuntHT  to  a  Ctvfl  Court  for  re- 
dress. Oo  the  same  dal^  tbe  Magutrate  slates  thai,  after  wrftfng  tbe  ahore  order^  s.  62 
ef  the  Code  of  Criminal  Prooedure  Code  was  bvoog^  to  bis  notice  as  one  under  which  he 
could  dispose  of  tbe  case  \  and  that  as  he  was  of  v^keaaa  that  the  plaintiff  was  in  posses- 
sion of  the  drain,  and  the  d^endanl's  building  a  wall  woidd  oayse  an  obstruction  of  tbe 
drain,  and  an  inconyenieooe  and  annoyance  to  toe  peisone  living  in  tbe  house,  he  should  be 
prevented  from  doing  so.  He,  tberafore,  made  an  order  ander  s.  62,  that  the  defendant 
yi9A  to  leave  tbe  drain  open,  and  to  cease  building  tbe  wall.  It  has  been  contended  before 
US  that,  having  passed  tbe  first  order,  tbe  Magistrate  was  not  competent  to  pass  any  orders 
st  all  under  s.  62  \  and  tbat^  even  if  he  was  competent  to  do  so,  he  ought  to  have  given 
tbe  defendant  an  opportunity  of  being  present,  and  of  being  beard,  so  as  to  enable  him 
to  shew  cause  why  such  an  o^der  jhoiud  not  be  passed.  We  think  that,  on  the  first  con- 
tention, tbe  Magistrate  was  competent,  when  be  found  that  tbe  plaintiff's  case  did  not 
ooine  under  tbe  section  under  which  he  had  pal  H,  vix,, ».  808,  to  apply  any  other  section 
of  the  Code  of  Criminal  Prooedure  wbidi  applied  to  that  case :  but  we  think  that,  before 

groceeding  to  apply  s.  62,  tbe  Magistrate  ought  to  have  given  tbe  defendant,  Mahendra^ 
atb,  an  opportunity  for  showing  cause  either  bj  giving  evidence  or  shewing  in  any  way 
hi  his  power  whj^  the  provisfons  of  s.  02  should  not  be  applied  to  this  case.  Not  having 
done  so,  we  think  that  the  decisfions  of  tbe  Magistrate  are  irregular,  and  that  they 
must  be  set  aside.  This  order  will  not  prevent  the  Magistrate  from  taking  up  the  cose 
again  on  a  formal  application  from  Kalidas  Bfauttacharjee ;  and  after  bearing  both  partiee, 
sod  making  necessary  inquiries,  from  passing  such  orders  as  be  may  deem  right  and  proper. 

Mabkbt,  J.— I  am  of  the  same  opinion.  There  is  a  good  deal  of  what  was  said  by 
tbe  Sessions  Judge  in  bis  order  of  reference  with  which  I  ain  not  at  present  prepared  to 
concur ;  nor  am  I  at  nresent  prepared  to  say  that  this  was  not  a  case  in  which  the  Magis- 
trate could  pass  an  order  under  s.  62,  or  that  there  was  not  evidence  before  him  sufficient 
for  that  purpose.  Moreover,  my  opinion  at  present  is  that  a  Magistrate  is  not  bound  to 
adhere  to  any  particular  section  which  may  lumpen  to  be  mentioned  by  the  oomjptlainant 
in  bis  complaint,  but  he  may  apply  any  section  of  tbe  law  which  be  thinks  applicable  to 
the  case,  as  long  as  the  parties  are  not  misled,  and  as  long  as  the  proper  prooedure  pre- 
scribed for  the  purpose  has  been  observed.  Nor  do  I  doubt  that  a  Magistrate  wbQ  has 
Blade  an  order  which  he  finds  to  be  wrong  may  re-oall  l^t  order,  and  in  its  stead  substitute 
any  other  order  he  may  think  right  under  the  law.  But  mv  ground  io^oonourring  to  set 
aside  the  orders  of  tbe  Magbtrate  in  this  case,  is  that  tbe  alteration  made  by  tbe  Magis- 
trate was  made  in  tbe  absence  of  the  parties  after  th^  bad  left  tbe  Court,  and  there  is 
nothing  in  this  reoord  which  could  satisfy  us  that  it  was  brought  to  the  notice  of  the 
parties  that  that  order  was  about  1^  be  re-caHed,  or  that  they  had  anv  opportunity  of 
Showing  cause  whv  it  should  not  be  so  re-o^led  and  altered.  Tbe  <Mraer  passed  andeT 
s.  62  is  thus  illegal,  being  passed  €x  parte  by  tbe  Magistrate,  without  tbe  knowledge  of  the 

Srties,  and  in  a  manner  behind  their  backs  after  they  had  left  the  Court,  thinking  that 
e  case  had  been  finally  disposed  of  bv  tbe  Magistrate  under  another  section,  and  having 
tko  idea  that  the  first  or^er  pasrad  by  the  Magistrate  was  going  to  be  set  *aside.  On  that 
groandt  aad  on  dist  ground  idone,  I'ihink  that  tils  Msgiitrste^s  orders  Asi^hs set  aside* 
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Before  Mr.  Jiutice  Lf>ch  and  Mr.  Jwitice  McprHy. 
I»  TBft  Mattbb  of  RAMDYAL  SING. »  ^^^^ 


Aei  X2r.  of  1805,  t.  84 — Conmeium  hff  a  MagittraiB  for  praeHmmg  cm  a  MoMdmr         ft  B.  L^  R. 
^       imike  Bevetme  ComtC  untkomt  a  Certifieaie — Jwriidictiom.  App.  89l 

Rrf€fnno8. — Mr.  D.  M.  Testro,  Assistant  Magistrate  of  Khoordah,  baa 
fined  tbe  appellant,  onder  &  34  of  Act  XX.  of  1865^  for  practising  as  a  re^ 
Tenoe-agent  id  tbe  office  of  tbe  Assistant  Oblleotor  of  Kboordab»  witbooi 
haTing  the  certificate  repaired  by  tbe  Act. 

Tbis  order  appears  to  me  to  be  iUega),  as  socb  a  fine  coald  only  be  im- 
posed by  tbe  ReTcnae  Officer  in  whose  06ort  tbe  appellant  practised.  I  there- 
fore forward  tbe  papers  ol  tbe  case^  m  order  tbat  tbe  seotence  may  be  sei 
aside  as  iIlegaL 

(M»t  f^  the  High  Camrt, 

LooH.  J. — We  think  thai  there  bas  been  a  formal  error  on  the  part  of 
tbe  Assistant  Magistrate  in  transferring  this  case  from  tbe  reTeiioe  to  the 
criminal  side  of  bis  Ooart,  and  trpng  it  in  bis  capacity  of  Assistant  Magia- 
trate»  and  not  in  tbat  of  Assistant  Obllector.  Hiis  error,  however,  does  not 
appear  to  be  material^  as  Mr.  Testro  is  both  Assistant  Obllector  and  Assis- 
tant Magistrate,  and  tbe  offence  was  committed  before  him  in  the  former 
capacity,  and  as  Assistant  Oollectoi'  be  might  have  disposed  of  the  case.  Tbe 
error,  we  think,  may  be  rectified  by  his  drawing  up  a  fresh  order  in  bis  capa- 
city of  Assistant  OoUector,  and  ffling  the  proceedings  in  tbe  revenue  side  of 
bis  office. 

^  Reference  to  the  High  Court  under  s.  434  of  the  Code  of  Criminal  Procedure,  by 
the  SoBsioDs  Judge  of  Cuttaok,  under  his  letter  No.  261,  dated  28th  September  la^O. 
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bengal  fato  ^ti^oxU. 


[FULL  BENCH.] 

Before  Sir  Richard  Oouchy  Kt.y  Chief  Ju$tice,  Mr.  Justice  Bayley^  Mr,  Justice  Kemp, 
Mr.  Justice  L,  8.  Jackson^  and  Mr»  Justice  Phear. 

THE  QUEEN  v.  ABBAS  AU  CHOWDHRY  ( Petitioner). i  Aul^r. 

Criminal  Procedure  Code  (AH  XXV,  of  1861J,  99.  62  <t  404— Judicial  Power  of        AB  I    P  "4 
Magi9traie-^0h9truction,  Annoyance,  and  Injury— Nuisance.  li.  /*. 

[UW.E.46.] 
An  order  of  a  Magistrate,  under  8.  62,  Criminal  Procedure  Code,  e.g.,  prohibiting 
one  of  two  rival  proprietors  of  two  different  hauts  from  holding  his  haut  on  certain  days 
of  the  week  in  onler  to  prevent  obstruction,  annoyance,  and  injury,  v^  not  a  judicial  order ; 
and  is,  therefore,  not  open  to  revision  by  the  High  Court  under  a.  404,  Criminal  Proce- 
dure Code. 

Per  Phear,  J.  (dissenting). — The  power  conferred  by  8. 62,  Criminal  Procedure  Code, 
18  of  a  judicial  character  within  the  meaning  of  the  word  "judicial"  in  s.  404 ;  and  an 
order  of  a  Magistrate  in  exercise  of  that  power  is  in  the  nature  of  an  injunction,  and  is 
therefore  subject  to  revision  by  the  High  Court  under  8.  4$,  Criminal  Procedure  Code. 

The  question  in  this  case  argued  before  the  Full  Bench  was,  as  to  the 
effect  of  an  order  by  a  Magistrate  under  s.  62'  of  the  Oriminal  Procedure 
Code,  whether  it  is  a  judicial  order,  and  therefore  open  to  revision  by  the 
High  Court  under  &  404.'     It  arose  under  the  following  reference  : — 

HOBHOUSB,  J.  (LooH,  J.,  concurring). — We  think  this  case  must  be  sub 
mitted  to  the  Full  Bench  for  a  decision  upon  the  point  material.  It  appears 
that  a  market  had,  for  a  long  time,  been  held  by  certain  persons  on  Tuesdays 
and  Fridays,  at  a  place  called  Fulhar,  on  one  side  of  the  river  Barak,  in 
Cachar ;  it  appears  also  that  the  petitioners  before  us,  at  some  time  within 
a  year  previous  to  this  application,  established  a  similar  market  at  a  distance 
of  about  a  mile  from  the  6rst  market,  and  on  the  opposite  side  of  the  same 
river,  and  held  their  market  there  on  Tuesdays  and  Fridays  also ;  it  appears 
also  that  the  police  reported  various  disturbances  arising  from  the  efforts  of 

^  Miscellaneous  Criminal  Appeal,  No.  85  of  1870,  against  an  order  of  the  Officiating 
Deputy  Commissioner  of  Cachar,  dated  the  10th  September  1869. 

*  [This  case  is  approved  in  Sheikh  Lahoo  v.  Adam  Sircar  (17  W.  R.  87)  ;  followed 
in  Lalla  Mitterjeet  Singh  v.  Rajcoomer  Sircar  (18  W.  R.  22)  ;  and  referred  to  in  In  the 
matter  of  the  petition  of  Bykuntram  Shaha  Bog  (10  B.  L.  B.  434 ;  18  W.  R.  47)  ;  Qonem^ 
went  V.  Mozuffer  Khalifa  (18  W.  R.  21 ;  9  B.  L.  R.  Ap.  86) ;  Gopi  Mohun  Moulik  v. 
.Taramone  Chotcdhrani  (4  C.  L.  B.  309  ;  I.  L.  R.,  5  Cal.  7  Civ.  Rul.)  ;  Queen  v.  Kali  Chan- 
dra  Shah  (7  B.  L.  R.  322 ;  16  W.  R.  13).— Ed.] 

^  Act  XXV.  of  1861,  9.  62.—"  It  ghall  be  lawful  for  any  Magistrate,  by  a  written 
order,  to  direct  any  person  to  abstain  from  a  certain  act,  or  to  take  certain  order  with  cer- 
tain property  in  his  possession  or  under  his  management,  whenever  such  Magistrate  shall 
consider  that  such  direction  is  likely  to  prevent,  or  tends  to  prevent,  obstruction,  annoy- 
ance, or  injury,  or  rtsk  of  obstruction,  annoyance,  or  injury,  to  any  persons  lawfully  em- 
ployed, or  is  likely  to  prevent,  or  tends  to  prevent,  danger  to  human  life,  health,  or  safety, 
or  is  likely  to  prevent,  or  tends  to  prevent,  a  riot  or  an  affray." 

•  Act  XXV.  of  1861,  9.  404.—"  The  Sadder  Court  may,  on  the  report  of  a  Court  of 
Session,  or  of  a  Mlagistrate,  or  whenever  it  thinks  fit,  call  for  the  record  of  any  criminal 
trial,  or  the  record  of  any  judicial  proceeding  of  a  Criminal  Court  other  than  a  oriminal 
trial  in  any  Court  within  its  jurisdiction,  in  which  it  shall  appear  to  it  that  there  has  been 
error  in  the  decision  on  a  point  of  law,  or  that  a  point  of  law  should  be  considered  by  the 
Sudder  Court,  and  may  determine  any  point  of  law  arising  out  of  the  case,  and  thereupon 
pass  such  order  as  to  the  Sudder  Court  shall  seem  right." 
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the  riv«i  market-keepers  to  indiioe  t|M  vtll«L^;er9  to  go  either  to  the  <IM 

OtiEBN       vnaHcet  or  to  the  other,  and  that  boato,  tii  which  perBous  were  lawfully  em* 

o.  ployed  in  carrying  their  produce  for  sale,  were  intercepted  by  either  the  one 

Abdas  Alx    party  or  the  other  party ;  it  appears  aleo  Umt  complaints  were  made  of  vio» 

Cucw-       )ence  committed  either  on  the  'Oiie  side  or  on  the  other  side  in  the  attempt 

DHBT,       ^  prevent  villagers  from  taking  their  produce  either  to  the  one  market  or 

6  B.  L.  ft.  74.  ^Q  ^^  other;  the  Magistrate  also  was  of  opinion  that  this  disturbance  and 

f  14  W-E.46J  annoyance  was  likely  to  coatinoe  vnless  the  two  rival  markets  were  held  on 

different  days  ;  and  as  the  market  in  Fulliar  had  been  established  ever  since 

the  time  of  the  British  rule,  and,  therefoi^  long  before  the  market  which 

the  present  petitioners  set  up  on  the  opposite  side  of  the  river,  and  as  also 

there  were  empty  days  on  which  the  present  petitioners  could  very  easily 

hold  their  market  without  interference  from  any  one  else,  ,80  the  Magistrate^ 

under  the  provisions  of  a  62  of  the  Oode  of  Criminal  Procedure,  directed 

the  present  petitioners  to  al)stain  from  holding  their  market  in  Fanchgram, 

in  Oachar,  on  Tuesdays  and  f  Hdaya 

The  Magistrate  further  explains  in  his  letter  that  the  order  upon  the  pre- 
sent petitioner  was  passed  after  evidence  taken.  And  it  is  admitted  by  the 
pleaders  on  either  side,  ia,  the  pleader  on  the  side  of  the  petitioners,  and  the 
pleader  on  behalf  of  the  Government,  that  there  was  such  evidence  taken,  and 
that  it  resulted  in  the  Magistmte's  convicting  certain  persons  of  the  offence 
Qf  wrongful  restraint  in  conneotion  with  the  rival  market,  a  conviction  which 
was  afterwards  modified  by  this  Court  into  a  conviction  against  those  persons 
^f  assault  or  hurt 

It  would  seem,  therefore,  that  when  the  Magistrate  in  this  instance 
directed  the  petitioner  to  abstain  from  the  act  in  question,  namely,  the  act  of 
holding  the  market  in  Panchgram  on  Tuesdays  and  Fridays,  he  had  legal  evi- 
dence before  him  that  such  direction  was  likely  to  prevent  obstruction,  or  risk 
of  obstruction,  annoyance,  or  injury  to  persons  lawfully  employed  And  it 
seems  probable  also  that  he  had  evidence  before  him  to  show  that  such  direc 
tion  was  likely  to  prevent  riot  or  affray.  But  at  any  rate  he  had  legal  evidence 
before  him  to  show  that  such  direction  was  likely  to  prevent  obstruction  or 
annoyance  to  persons  lawfully  employed 

Under  these  circumstances,  the  question  before  us  is  whether  the  Magis- 
trate had  jurisdiction,  under  a  62  of  the  Code  of  Criminal  Procedure,  to  pass 
the  order  in  question  upon  the  petitioner  t 

In  Sheeb  Ckunder  BhuUachcMrjee  v.  Saadut  A  Uy  Kha/ri^  the  Judges  seem 
to  have  held  that,  in  a  case  very  similar  to  the  one  before  us,  the  Magistrate 
had  not  authority  to  direct  the  discontinuance  of  any  such  market  as  the  one 
in  question.  But  in  The  Qv^een  v.  Kalikaprasad,^  the  Judges  seem  to  us  to 
have  held  what  to  us  appears  to  be  the  contrary  of  thia 

In  this  state  of  things  we  think  it  proper  to  refer  the  question  for  the 
decision  of  a  Full  Bench,  and  the  question  is  whether,  under  the  circumstances 
stated  by  us,  the  Magistrate  had  authority  to  direct  the  petitioners  in  question 
to  abstain  from  the  act  of  holding  their  market  of  Panchgram  on  Tuesdays  and 
Fridays } 

We  may  as  well  mention  that  Baboo  Jaggadanand  Mookerjee,  on  behalf 
of  the  Government,  has  contended  that  the  order  passed  by  the  Magistrate  in 
this  instance  is  not  an  order  of  the  nature  of  a  judicial  proceeding  such  as  is 

»  4  W.  B.,  Cr.  Rul.,  l^ 

'  6  B.  L.  E.,  Api».,  82,  note.  [See  p.  235  of  this  book.] 
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contemplated  by  s.  404  of  the  Code  of  Criminal  Procedure ;  and  that,  coiise-        1870. 

quently,  we  have  not  jurisdiction  to  interfere  with  the  order  in  question.  We   

are  of  opinion  that  the  order  is  of  the  nature  of  a  judicial  proceeding,  and       Q^kin 
that,  in  fact,  it  has  been  directly  so  treated  by  the  Magistrate  in  this  instance,    j^^^^g  ^^i 
But  we  state  the  point  in  order  that  when  the  Full  Bench  shall  have  to  con-   ghowdhst, 
uider  the  question  which  we  have  now  submitted  to  them,  they  may  consider  6  B.  L.  R.  74, 
also,  if  they  think  proper  so  to  do,  this  further  question,  whether  the  order  in  [14  w.  B.  46.] 
question  is  of  the  nature  of  a  judicial  proceeding,  and  is,  therefore,  an  order 
which  it  is  within  the  province  of  this  Court  to  revise  under  Chap.  XXIX. 
of  the  Code  of  CriminMl  Procedure. 

Baboo  Bhatvani  Charan  Dutl  for  petitioner. 

Baboo  Jaggadanand  Mookerjee  contra, 

Tlie  judgments  of  the  Full  Bench  were  as  follow  : — 

Phear,  J. — With  regard  to  the  last  question  put  to  us  by  the  Division 
Bench,  namely,  whether  or  not  the  order  of  the  Magistrate  in  this  case  is  of 
the  nature  of  a  judicial  proceeding,  such  as  to  give  us  jurisdiction  to  entertain  , 

the  reference,  1  have  the  misfortune  to  differ  from  the  rest  of  my  colleagues, 
and  this  fact  alone  renders  me,  necessarily,  distrustful  of  my  own  judgment. 

Stiti  I  am  bound  to  say  that  the  little  opportunity  which  I  have  just  now 
had  of  considering  the  matter  leaves  me  of  opinion  that  the  power  which  is 
given  to  the  Magistrate  under  s.  62  of  the  Criminal  Procedure  Code  is  of  a 
judicial  chaiTicter  within  the  meaning  of  the  word  judicial  as  it  is  used  in 
s.  404.  The  Magistrate,  by  s.  62,  is  directed  to  act  when  he  considers  that  any 
person,  by  the  course  of  his  conduct,  "  is  likely  to  cause  obstruction,  annoy- 
ance, or  injury,  or  risk  of  obstruction,  annoyance,  or  injury  to  any  other  per- 
son lawfully  employed."  Thus,  the  Magistrate,  in  a  case  falling  under  this  sec- 
tion, has,  in  the  first  place,  to  arrive  at  a  conclusion  of  fact  between  the  offen- 
der on  one  side,  and  the  person  who  is  likely  to  be  injured  or  annoyed  on  the 
other  side,  and  the  order  which  he  passes,  if  he  does  pass  an  order  under  thi3 
section,  is  not  merely  (to  use  a  word  very  familiar  to  us  on  this  side  of  the 
Court)  a  ministerial  act,  nor  is  it  such  an  order  as  a  policeman  n^akes  in  his  ca- 
pacity of  peace-officer,  when  he  directs  a  person  to  pass  on  or  to  go  to  the  other 
side  of  the  street  with  the  view  to'  prevent  or  provide  against  thfe  occurrence 
of  any  immediate  obstruction,  annoyance,  or  breach  of  the  peace,  but  it  is 
truly  an  injunction  which,  if  it  has  been  properly  and  duly  made,  will  legally 
affect  the  person  against  whom  it  is  issued  in  the  enjoyment  of  his  property 
as  long  as  the  order  endures.  I  find  that  a  Division  Bench  of  this  Court,  in 
The  Queen  v.  Amiruddin*  took,  as  far  as  I  can  see,  precisely  this  view  of  the 

*  Before  Mr,  Justice  Norman  and  Mr.  Justice  E,  Jackson.  ^^  *  q  r  T  n 

TAB  QUEEN  v.  AMIUUDDIN  AND  OTHEBs.f  A.  Or.  45.]  ' 

The  2Gth  July  1869.  [S.  0.  12  W.R.  86] 

NoR;tf  AN,  J. — These  cases  have  been  sent  up  by  the  Jadicial  rommissioner  of  Assam. 
It  appears  that  the  Deputy  Commissioner  of  JSeebsaugor,  finding  that  great  inconve- 
cience  and  mischief  were  caused  by  cattle  found  straying  on  the  high  roads  about  the 
station  and  in  the  bazar,  on  the  13th  of  March  last,  issued  an  order  warning  owners  of 
cattle  to  take  proper  care  of  them,  and  that,  if  they  let  loose  their  cattle  without  any  one 


t  Reference  by  the  Judicial  Commissioner  of  Assam  to  the  High  Court  under  s.  434 
of  the  Code  of  Criminal  Procedure, 

t  [This  case  is  followed  in  Government  v.  Mozvffer  Khalifa  (18  W.  R.  21 ;  9  B,  L.  R. 
A  p.  36;.— Ed.] 

30 
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1870.        foroe  o£  the  section.    Mr.  Justice  Norman  there  says :  ''  It  is  clear  that  the 

order  cont^nplated  by  s.  62  is  a  particular  and  specific  order  addressed  to  a 

Qi^BBir      particular  person  or  particular  persons  to  do  or  attttain  from  a  particular  act 
Abbas  Ali  ^^  particular  acts — an  act,  in  short,  of  the  nature  of  an  injunction  or  com- 
Ohowshbt,  mand  which  the  Magistrate  is  to  make  in  a  judicial  capacity  as  the  judge  in 
6  B.  L.  B.  74.  ^  Criminal  Court :  not  a  regulation  or  bye-law."    No  doubt,  man^'  of  these 
[U  W.41.  iC]  ^wxl^^Sj  whether  rightly  or  wrongly,  are  passed  very  summarily  indeed,  and 
with  the  fidightest  possible  show  of  proceeding ;  but  I  do  not  think  that  this 
circumstance  alters  the  character  of  the  power  or  the  nature  of  the  jurisdiction 
under  which  the  Magistrate  makes  them,  though  I  can  easily  conceive  it  to 
be  a  special  reason  why  such  orders  should  be  rendered  subject,  by  the  Legis- 
lature, to  the  revision  of  this  Court,  rather  than  exempted  from  it.     To  say 
^tke  least  of  it,  I  think  it  strange,  having  regard  to  the  very  extensive  powers 
of  revision  which  this  Court  undoubtedly  does  possess  under  the  Criminal 
Procedure 'Code,  that  a  person  aggrieved  by  an  injunction  of  this  particular 
kind  should  'be  forced  to  disobey  it,  and  so  to  run  the  risk  of  being  convicted 
of  a  serious  criminal  ofi(M)Ge  before  he  can  question  its  legality. 

to  look  after  them,  and  tjaused  such  fnischief,  thej  would  be  punished  under  Act  Y.  of 
1861,  and  o^er  laws  and  regulations  relative  to  contempt  of  orders.  Notwithstanding 
this  order,  people  centiuued  to  allow  cattle  and  horses  to  run  at  large  on  the  road.  The 
**  Deputy  GommissioneT  ordered  that  snch  cattle  should  be  seifed  and  impounded,  and,  on 
the  owners  claiming  their  cattle,  caused  proceedings  to  be  taken  against  them  for  disobe- 
dience of  the  order  of  the  18th  of  MarcL  The  parties  now  before  the  Court  have  b^^ 
fined  in  divers  small  sums  from  one  rupee  to  five  mpeee. 

The  Judicial  Commissioner,  there  beii^  no  appeal,  sent  the  proceedings  before  this 
Court  under  s.  434. 

The  main  questions  appear  to  be,  first,  whether  that  order  was  one  which,  under  s.  62 
of  the  Code  of  Criminal  Procedure,  the  Magistrate  was  competent  to  pass;  and,  secondly, 
whether  the  parties  now  before  the  Court  can  l^ally  be  punished  under  ■.  188  of  the 
Indian  Penal  Code  for  disobedience  of  that  order. 

The  Judicial  Commissioner  supposes  that  the  defendants  were  punishable  nnder  Act 
III.  of  1867.  But  that  is  not  so.  The  preamble  of  that  Act  recites  that  "  loss  or  injury 
is  sufi^ered  by  cultivators  and  occupiers  of  land  for  damage  done  to  crops  and  other  pro- 
dnoe  by  the  trespass  of  cattle,  and  that  damage  is  done  to  the  side  and  slopes  of  public 
roads  and  embankments  by  cattle  trespassing  thereon,  and  that  it  is  expedient  to  make 
provision  for  the  disposal  of  cattle  found  straying,"  and  it  makes  provision  for  such  cases. 
But  it  contains  no  enactment  providing  for  the  punishment  of  persons  causing  nuisance 
to  the  public  and  interruption  of  traffic  by  allowing  cattle  to  stray  in  public  roads  and 
bazars. 

On  careful  consideration  of  the  62nd  section,  we  have  come  to  the  conclusion  that 
the  order  of  the  Idth  of  ACarch  is  not  one  which  a  Magistrate  is  competent  to  make  under 
the  provisions  contained  in  it. 

The  order  in  qneation  is  of  the  nature  of  a  bye-law,  an  attempted  exercise  of  a  sup- 
posed power  of  legislation  on  the  part  of  the  Deputy  Commissioner.  The  Code  of  Crimi- 
nal Procedure  was  passed,  as  appears  by  its  preamble,  to  simplify  the  procedure  of  certain 
Courts  of  Criminal  Judicature.  It  certainly  would  be  very  extraordinary  to  find  in  such 
a  Code  powers  given  to  a  Magistrate  to  make  regulations  or  bye-laws  for  the  government 
of  municipalities.  It  is  dear  that  the  order  contemplated  by  s.  62  is  a  particular  and 
specific  order  addressed  to  a  particular  person  or  particular  persons  to  do  or  abstain  from 
a  particular  act  or  particular  acts— on  act,  in  short,  of  the  nature  of  an  injunction  or 
command  which  the  Magistrate  is  to  mftke  in  a  judicial  capacity  as  the  Judge  in  a  (Crimi- 
nal Court ;  not  a  regulation  or  bye-law. 

We  think,  therdore,  that  the  parties  in  question  could  not  be  convicted  nnder  if,  188 
of  the  Indian  Penal  Code  of  disobedience  of  the  (urder  of  the  Depn^  Commissioner  by 
allowing  their  cattle  to  stray  about  the  roads. 

We,  therefore,  quash  the  convieiion. 

The  Deputy  Commissioner  seems  to  hare  supposed  that  he  could  have  proceeded 
against  the  ofifenders  under  a  84,  Act  V.  of  1861.  That  seems  to  be  a  mistake.  But 
probably  some  of  them  might  have  been  properly  punished  under  s.  283  of  the  Indian 
penal  Code, 
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I  cannot  myself  at  present  avoid  the  conclusion  that  an  order  passed  nn-        1S70. 
der  this  section  is  one  which  falls  within  the  scope  of  8.  404  of  the  Criminal 


Procedure  Code,  vi*.,  that  it  is,  within  the  meaning  of  that  section,  "a  judicial       QuiiN 
proceeding  of  a  Criminal  Court  other  than  a  criminal  trial,"  which  we  have    abb^s  Ali 
authority  to  call  up  to  this  Court.  Chowdhry, 

jA^tsoN,  J. — ^The  question  whether  the  order  made  by  a  Magistrate  5  b.  L.  R  74*. 
under  s.  62  of  the  Code  of  Criminal  Procedure  is  judicial  in  its  nature,  i»one  [14  \7  ]^  46.I 
which  has  not  been  raised  before  in  any  Division  Bench  in  which  I  have  sat, 
and  therefore  I  have  not  had  an  opportunity  of  considering  it.  la  tiie  case 
of  The  Queen  v.  Ktdikapraaad^*  which  has  been  cited  by  the  Magistrate,  and 
also  in  the  case  referred  to  us,  this  question  was  not  raised ;  but  the  question 
whether  an  order  of  the  kind  which  has  been  made  in  this  instanoe  oould  be 
lawfully  made  by  the  Magistrate  under  that  section  was  considered,  and  we 
were  of  opinion  that  the  order  was  one  within  the  Magistrate's  competency  to 
make.  But  now  that  the  question  has  been  fairly  raised,  I  confess  the  incli- 
nation of  my  mind  is  to  the  opinion  that  the  order  is  not  one  of  a  judicial  chai*- 
acter. 

There  are  certain  chapters  and  sections  of  the  Procedure  Code  in  which 
a  specific  procedure  is  laid  down  for  the  Magistrate  in  cases  which  might  ap- 
pear to  be  such  as  would  come  under  s.  62»  In  cases  whidi  did  come  pre- 
cisely within  the  scope  of  those  sections,  in  which  a  specific  procedure  is  laid 
down,  I  think  ^e  Magistrate  would  be  bound  to  act  according  to  that  proce- 
dure ;  and  where  that  procedure  requires  the  hearing  of  the  parties  and  the 
arriving  at  a  oonehiaon  upon  the  evidence,  or  the  decision  of  any  contested 
point,  no  doubt  the  inquiry  becomes  judicial,  and  the  order  is  judicial.  But 
it  seems  to  me  that,  in  regard  to  a  great  number  of  orders  which  come  to^  be 
siade  under  s.  62,  the  Magistrate  has  to  decide,  not  between  a  pefson  who  is 
taking  some  order  with  his  property,  or  omitting  to  take  certain  order  with 
kis  property,  and  anoUier  person  to  be  afiected  by  such  act  or  omission,  but  he 
has  in  reality  to  provide  for  the  safety  or  comfort  of  many  persons  who  at  the 
time  are  not  aware  that  their  saf^y  is  in  question,  or  that  annojranoe  or 
obstruction  is  threatened.  Prom  the  nature  of  the  case  it  seems  to  me  that 
-very  freq;uently  it  would  be  incumbent  upon  the  Magistrate  to  make  such 
order  99  is  autboruEed  in  s.  62  without  any  formal  inquiry.  The  Magistrate 
might,  for  instance,  receive  intelligence  that  the  Ml  of  a  building  was  immi- 
nent)  or  that  some  other  circumstances  existed  which  were  likely  either  to 
cause  danger  to  the  lives  of  persons,  or  to  cause  obstruction,  annoyanoe,  or 
injury,  or  lead  to  an  affray.  The  section,  however,  it  may  be  noticed,  does  not 
require  that  something  which  is  done  or  omitted  to  be  done  by  a  person  in 
possession  of  property  should  be  "  likely  to  cause  obstruction,  annoyance,  or 
injury,  t)r  risk  of  obstruction,  annoyance,  or  injury  to  any  persons  lawfully 
employed,  or  likely  to  cause  danger  to  human  life,  health,  or  safety,  or  should 
be  likely  to  prevent  an  affray ;  ^*  but  if  the  Magistrate  considers  that  tiie  direc- 
tion which  he  proposes  to  give  is  "  likely  to  prevent  obstrtfction,  annoyance, 
or  injury,"  and  s^  on,  or  is  *^  likely  to  preveirt  danger  to  human  life,  tfea,  or 
is  likely  ta  prevent  a  riot  or  an  affray,''  it  is  lawful  for  him  to  make  such  an 
order.  The  Magistrate,  therefore,  will  often  be  called  upon  to  act  on  the 
shortest  notice,  and  without  any  delay  7  and  I  think  there  is  anotiier  good 
reason  why  it  should  not  be  necessary  to  regard  the  act  of  a  Magistrate  under 
this  section  as  being  a  judicial  decision,  which  is  simply  this,  that  the  issuing 
of  the  order  under  the  62nd  section  entails  no  further  consequences  than  that 

*  5  B.  L.  R.  App,  82  note  (see  p.  235  of  this  book). 
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1870.        the  person  contravening  that  order  does  so  at  his  peril,  and  is  liable  to  be  dealt 

^with  for  such  conduct  under  s.  188  of  the  Penal  Code. 

Queen  That  then,  it  seems  to  me,  is  the  proper  way  of  tr3ring  the  legality  of  an 

Abba^s  a  LI  ^^^  issued  under  s.  62  by  a  Magistrate  or  by  any  other  public  servant,  for 
Chowdhrt,  ^^®  operation  of  these  sections  is  by  no  means  confined  to  the  orders  of  Magis- 

6  B.  L.  R,  74.  Urates.     I  may  mention  that  I  have  stated  pretty  nearly  this  view  of  the  case 

[14  'VV.  R.  46.1  ^^  *  former  occasion  in  The  Queen  v.  Pitti  Singh,* 

There  I  pointed  out  that  the  Magistrate,  *^  if  he  thought  such  a  direction 
tended  to  prevent  obstruction  to  persons  lawfully  employed,  might  order  any 
person  to  take  action  with  the  wall  in  his  possession  in  the  sense  of  remov- 
ing it ;  and  if  the  order  were  disobeyed,  and  the  obstruction  anticipated  were 
to  arise,  the  person  disobeying  miglit  be  proceeded  against  under  a.  188,  Indian 
Penal  Code.  If  convicted,  he  miofht  appeal  or  might  bring  his  case  before 
this  Court  by  motion,  and  the  validity  of  the  proceedings  would  then  be  en- 
quired into."  Thercrfore,  I  am  now  inclined  to  say  that  the  act  of  the 
Magistrates  under  s.  62  of  the  Code  of  Criminal  Procedure  was  not  a  judicial 
proceeding  of  a  Criminal  Court,  and  therefore  does  not  come  within  the  scope 
irf  s.  404  of  the  Criminal  Procedure  Court. 

Kemp,  J. — I  am  of  (pinion  that  the  order  of  the  Magistrate  in  this  case 
is  not  a  judicial  proceeding.  It  appears  that  the  petitioner  before  us  establish- 
ed a  new  market  on  the  bank  of  the  river  Barak  in  Zilla  Cachar,  and  that 
parties  proceeding  with  v^etables,  (fee.,  to  the  new  as  wdl  as  to  the  old 
market  were  obstructed  and  annoyed  by  the  rival  proprietors  of  the  two 
markets.  This  was  brought  to  the  notice  of  the  Magistrate,  and  he  proceeded 
to  the  spot.  The  Magistrate  took  no  evidence  whatever,  nor  did  he  summon 
either  of  the  proprietors  of  the  markets,  or  put  them  oa  their  defence.  There 
is  a  memorandum  on  the  record  to  the  effect  that  certain  parties,  whose 
names  were  given,  bore  marks  upon  their  persons  of  injury  and  violence.  It 
is  noted  that  one  of  them  had  his  head  broken,  and  that  the  other  was 
wounded.  Upon  this  the  Magistrate,  not  with  a  view  of  preventing  riot  or 
aflOray,  but  with  a  view  of  removing  the  obstructions  and  annoyances  to  per- 
sons lawfully  employed,  directed  the  petitioner  to  absttdn  from  holding  the 
new  market  upon  the  same  days  on  which  the  old  market  was  held.  No 
evidence  having  been  taken,  and  no  party  having  been  put  on  his  defence, 
this  order  of  the  Magistrate  Was,  in  my  opinion,  not  a  judicial  order,  but  an 
executive  order,,  to  prevent  people,  who  were  lawfully  employed  in  bringing 
their  goods  for  sale  in  the  markets,  from  being  obstructed  and  annoyed. 
I  concur  in  the  judgment  delivered  by  Mr.  Justice  Jackson. 
Bayley,  J. — ^I  am  of  the  same  opinion  with  Mr.  Justice  Kemp  and  Mr. 
Justice  Jackson.  I  do  not  think  that  this  is  a  case  coming  within  the  scope 
of  a  judicial  proceeding  contemplated  by  s.  404  of  the  Code  of  Criminal  Pro- 
cedure. Under  s.  62  of  that  Act,  the  Magistrate,  by  a  written  order,  "  may 
direct  any  person  to  abstain  from  a  certain  act,  whenever  such  Magistrate 
shall  consider  that  such  direction  is  likely  to  prevent,  or  tends  to  prevent,  ob- 
struction, annoyance,  or  injury,  or  risk  of  obstruction,  annoyance,  or  injury  to 
any  persons  lawfully  employed,  or  a  riot^  or  an  affray."  Such  an  order  might 
be  required  to  be  made  by  the  Magistrate  on  matters  of  sudden  emergency, 
where  the  case  would  not  suffer  the  delay  of  a  judicial  proceeding  by  the 
taking  and  recording  of  evidence,  and  so  forth.  Such  a  judicial  proceeding 
was  not  held  by  the  Magistrate  in  this  case.  The  facts  shown  are  that  parties 
who  frequented  the  rival  hanUa  had  tiieir  boats  with  saleable  articles  inter- 

*  8  W.  R.,  Cr.  Rul.,  37. 
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cepted  on  the  way  by  the  c^posite  party,  and  frequent  disputes  and  affrays,  in         isra 
consequence,  arose   between  the  two   proprietors,  and  people  were  found - 


wounded  in  them.  Qukbn 

In  order  to  prevent  such  obstruction,  annoyance,  and  injury  to  the    A^^fg  ^^i 
parties,  the  Magistrate,  by  a  written  order,  directed  that  one  of  the  rival  pro-  chowdhrt^ 
^prietors'tnight  change  the  days  of  his  haul  so  as  not  to  interfere  with  the  day  ^  j^  ^  K.  74. 
of  the  ItaiU  of  the  other  proprietor,  and  thus  remove  the  cause  of  such  fre-  ri4W.  R.  46.) 
quent  injury,  annoyance,  and  affrays.     I  think  such  an  order  is  legally  correct 
under  s.  62 ;  and  that  such  an  order  by  the  Magistrate  under  s.  62  is  not  a 
judicial  proceeding  contemplated  as  capable  of  revision  under  s.  404  of  the 
Code  of  Criminal  Procedure. 

Couch,  C.J. — It  has  always  appeared  to  roe  that  the  object  of  the  Legis- 
lature in  s.  62  was  to  provide  for  cases  where  there  might  be  "  obstruction,  an- 
noyance, or  injury,  or  risk  of  obstruction,  annoyance,  or  injury  to  any  pei-son 
lawfully  employed,  or  danger  to  human  life,  health,  or  safety,  or  any  likeli- 
hood of  a  riot  or  an  affray,"  where  it  would  be  necessary  to  act  speedily,  pro- 
bably at  once,  in  order  that  the  danger  might  be  prevented,  and  where  the 
case  would  not  admit  of  the  delay  of  a  judicial  proceeding  caused  by  summon- 
ing the  parties  to  answer,  which  delay  might  be  such  that  the  mischief 
intended  to  bo  averted  might  actually  be  done  before  any  order  could  be  made. 
I  think  this  is  the  objedt  of  s.  62  and  of  s.  308,  which  seems  intended  to  apply 
to  cases  of  danger  arising  from  the  construction  or  state  of  a  building,  or 
other  causes  of  that  kind  that  ought  to  be  at  once  removed.  I  agree  with  Mr. 
Justice  Phear  that  if  we  look  upon  this  provision  in  the  Code  of  Criminal  Pro- 
cedure as  in  the  nature  of  an  injunction,  where  the  Court  would  exercise  its 
power  in  the  same  way  as  it  would  in  the  case  of  an  injunction,  it  would  be 
necessary  to  give  the  parties  an  opportunity  of  being  heard  and  having  the 
matter  tried  as  in  a  judicial  proceeding.  But  it  seems  to  me  that  the  object  of  the 
Legislature  was  to  avoid  doing  this,  and  to  invest  the  Magistrate  with  discre- 
tionary power,  very  considerable  no  doubt,  but  which  might  be  properly  exercised 
under  the  circumstances.  In  my  opinion,  that  is  why  this  cannot  be  regarded 
as  a  judicial  proceeding :  and  that  the  Legislature,  in  framing  the  Code  of 
Criminal  Procedure,  intended  that  it  should  not  be,  is  clear  from  the  terms- 
of  s.  318.  That  is  a  section  intended  to  prevent  a  breach  of  the  peace,  and  it 
is  there  provided  that,  if  the  Magistrate  is  satisfied  that  a  dispute  likely  to 
induce  a  breach  of  the  peace  exists  within  his  jurisdiction,  he  shall  record  a 
proceeding  of  his  being  so  satisfied,  and  shall  call  on  all  parties  concerned 
in  such  dispute  to  attend  his  Court  within  a  stated  period,  and  to  give  in  a 
written  statement  of  their  respective  claims,  clearly  showing  that  the  Legisla- 
ture, when  it  meant  to  direct  the  Magistrate  to  proceied  judicially,  pointed 
out  the  course  that  he  ought  to  pursue.  But  we  find  no  provision  of  -the 
kind  in  s.  62  ;  the  language  of  it  seems  to  point  out  that  it  was  intended  to 
give  the  Magistrate  a  power  to  be  exercis^  with  the  utmost  promptitude, 
and  if  he  should  make  an  order  which  he  had  no  authority  to  make,  and  the 
party  on  whom  yiat  order  is  made  should  not  obey  it,  and  be  convicted,  its 
legality  may  then  be  tried.  That  is  the  ground  upon  which  I  have  always 
been  of  opinion  that  this  is  not  a  judicial  proceeding,  and  although  I  feel 
some  doubt  as  to  its  correctness  in  that  Mr.  Justice  Phear  take^  a  different 
view,  I  am  confirmed  in  it  by  finding  that  it  is  shared  by  the  three  other 
Judges  who  form  this  Bench. 
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[APPELLATE  CRIMINAL.] 

Be/ore  Mr,  Justice  L.  S,  Jackson  and  Mr,  Justice  Ainslie. 

Queen  v.  Rupan  Rai,* 
1871.  ^ 

Jan,  26,       Power  of  a  Magistrate^— Criminal  Procedure  Code  {Act  XXV,  ofi86'i),  CK  XV.-^Compen- 
sation  to  an  Accused — False  Evidence — Committal  on  a  charge  of  Perjury, 


Rs. 

Dhodhi 

¥> 

Murat 

4a 

Meghtt 

20 

*    *    '       *  When  a  prosecutor  fails  to  substantiate  hb  chareje  by  making  eontradictory  statements, 

[15  W.  R.  9.]  ihe  Magistrate  who  tries  the  case  under  Chap.  XVT  of  the  Criminal  Procedure  Code  can 
award  compensation  to  the  accused^  although  he  commit  the  prosecutor  tatake  his  trial  on 
a  charge  of  giving  false  evidence. 

The  Officiating  Judge  of  Patna  submitted  the  following  case  for  the  qpinioit 
of  the  High  Court:— 

'^  One  Rt^an  complained  before  the  Assistant  Magistrate  o£  Patna  that 
certain  persons  forcibly  rescued  some  cattle  that  he  was  taking  to  the  thannah. 
In  his  preliminary  examination,  he  stated  that,  of  these  persons,  '  Murat  struck 
me  thrice  with  a  lathi ;'  but  when  confronted  with  the  accused  persons,  he  sub- 
sequently deposed,  '  Dhodhi  struck  me  three  times  with  a  lathi.  No  one  else 
struck  me.    Murat  did  not  strike  me.' 

'^On  the  1 8th  October,  the  Assistant  Magistrate  dismissed  this  complaint, 
which  he  tried  under  Chapv  XV.;  and,  under  s.  270> 
ordered  the  complainant  to  pay  to  the  three  accused 
persons  compensation  amounting  in  the  aggregate  to 
rupees  icxx    Simultaneously,  or,  I  should  more  cor- 

recty  state,  on  the  next  day,  the  Assistant  Magistrate 

'^    instituted  proceedings  against  the  complainant  for 
having  intentionally  given  false  evidence,  l^  reasoik 
of  his  having  made  these  two  contradictory  statements^  and  he  was  committed 
for  trial  to  the  Court  of  Session. 

''  I  submit  that,  inasmuch  as  the  Assistant  Magistrate  had  determined  to» 
prosecute  Rupan  Rai  for  having  intentionally  given  false  evidence  in  that  he 
falsely  charged  Dhodhi  and  two  others,  it  was  not  competent  in  him  ta prejudge 
the  result  of  the  Sessions  trial,  and  award  compensation,  that  being  a  point  which 
would  come  before  the  Sessions  Court  for  trial ;  and  on  which  that  Court  might 
hold  a  contrary  opinion.  Further,  if  it  should  so  happen  that  the  Sessions  Court 
should  concur  with  the  opinion  of  the  Assistant  Magistrate,  it  was  fully  compe- 
tent to  the  Judge  to  give  the  requisite  compensation. 

**  I  also  submit  that  the  mere  fact  of  committing  the  prisoner  on>  contradic- 
tory statements,  wkhout  any  evidence  as  to  the  truth  or  falseness  of  either,  showed 
that  the  Assistant  Magistrate  could  not  coi^dently  state  that  both  the  charges 
were  false.  • 

''  I  would  add  in  conclusion  that  Rupan  was  acquitted  hy  the  Sessions 
Court ;  there  being  no  evidence  forthcoming  to  show  that  the  prisoner  before 
the  Court  was  the  same  man  who  deposed  before  the  committing  officer." 

The  opinion  of  the  High  Court  was  delivered  by 

*  Reference,  under  s.  434  of  the  Code  of  Criminal  Procedure,  from  the  Officiating  Ses- 
ions  Judge  of  Patna,  under  cover  of  his  letter  No.  491,  dated  the  2ist  December  1870. 
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Jackson,  J. — It  appears  to  me  that  in  this  case  the  Magistrate  was  compe-        1871. 

tent  to  award  compensation  to  the  persons  accused  by  Rupan,  assuming  them 

to  have  been  tried,  and  lawfully  tried,  under  Chap.  XV.  of  the  Criminal  Procedure      Queen 
Code,  notwithstanding  that  he  afterwards  committed,  and  even  if  he  had  then  rupan  Rai, 
made  up  his  mind  to  commit,  Rupan,  to  take  his  trial  on  the  charge  of  giving  ^  «  1  r  206 
false  evWence.  *  r     w  r     \ 

In  the  first  place,  the  acquittal  of  Rupan  (which  took  place  in  the  Court  of 
Session)  would  not  establish  s^rmatively  the  truth  of  either  of  the  contradictory 
statements  which  he  was  charged  with  having  made,  nor  would  it  negative  the 
finding  that  his  complaint  was  frivolous  and  vexatious. 

In  the  second  place,  if  that  were  the  result  of  his  acquittal,  I  should  still 
be  of  opinion  that  a  Magistrate,  having  jurisdiction,  would  be  authorized  by  law 
in  making  his  order  under  s.  270,  notwithstanding  that  the  complainant  was  to 
take  his  trial  for  perjury. 

It  would,  no  doubt,  be  a  matter  of  regret  if  the  Magistrate  and  the  Court 
of  Session  came  to  opposite  conclusions  upon  the  same  question. 

But  a  like  result  not  unfrequently  occurs  in  cases  where  the  decision  of  a 
civil  suit  is  followed  by  a  criminal  prosecution  of  one  of  the  parties,  or  of  his 
witnesses ;  each  tribunal  comes  to  its  own  independent  conclusion,  and  the  two 
are  by  no  means  invariably  identical. 

It  seems  to  have  been  held  by  this  Court  in  1865  that  a  Magistrate  migh 
award  compensation  under  s.  270,  and  also  give  his  sanction  to  a  prosecution 
tmder  s.  211,  Indian  Penal  Code. 

Whether  the  Magistrate,  in  making  this  order,  exercised  a  proper  discre- 
tion,  is  a  different  question,  on  which,  I  think,  we  need  not  give  an  opinion. 

One  thing,  however,  is  clear,  namely,  that  the  compensation  awarded  in 
this  case  was  altogether  unreasonable  and  disproportioned  to  the  circumstanced 
of  the  parties,  and  it  is  unfortunate  that  the  law  provides  no  means  of  setting 
the  matter  right  in  this  respect.  A  proper  measure  of  amends  would  seem  to 
have  been  about  one-fifth  of  that  actually  ordered. 

Upoii  the  tudge's  letter  of  reference,  I  think  it  right  to  observe  that  it  seems 
very  doubtful  whether,  as  he  supposes,  the  Court  of  Session,  if  it  convicted  Rupan, 
could  make  a  similar  order  to  that  made  by  the  Magistrate.  The  Judge  pro- 
bably refers  to  s.  44,  Criminal  Procedure  Code ;  but  tluit  section  apparently  does 
not  support  his  opinion  in  this  case. 

Again,  it  is  stated  that  Rupan  was  acquitted,  on  the  ground  that  there  was 
no  evidence  forthcoming  to  identify  him  widi  the  person  who  had  made  the  false 
or  contradictory  statements.  It  is  difficult  to  believe  that  evidence  upon  this 
point  could  not  have  been  easily  procured  if  the  Judge  had  adjourned  the  trial, 
and  I  conceive  it  would  have  been  his  du^  to  do  so,  in  the  circumstances, 
unless,  which  appears  very  probable,  the  acquittal  really  proceeded  on  the  footing 
that  the  case  ought  not  to  proceed. 
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Before  Mr,  Justice  E,  Jackson  and  Mr.  Justice  Mookerjee. 
'871.  The  Queen  v.  Ofatulla  and  others.* 

Feb.  18. 

Salt^Confiscation — Ronana — Pass-^Act  VII.  of  1864,  s.  16  {B.C. J. 


6B.L.R.381. 


fi?  W  R  ai  1  ^^  ^*^*  exceeding  five  seers  is  found  within  the  limits  prescribed  by  s.  12  €*  Act  VH. 

L  5  w.    .3I.J  ^£  jg^^  (B.C.),  unprotected  by  a  rowana  or  pass,  the  salt  is  contraband,  and  liable  to 

seizure,  and  the  parties  transporting  it  are 'punishable  uDde;r  s.  16.     It  matters  not  whether 

any  attempt  or  intention  to  sell  is  proved  or  not. 

The  defendants  in  this  case  were  arrested  by  the  police  while  conveying 
a  large  quantity  of  salt  in  two  boats,  without  a  rowana  or  pass,  through  the  dis- 
trict of  Noakhally,  which  is  within  the  limits  fixed  by  the  Government  within 
which  salt  cannot  be  carried  without  a  pass. 

Five  of  the  defendants  were  in  charge  of  one  boat,  which  contained  12^ 
maunds  of  salt ;  and  the  remaining  five  men  were  in  charge  of  the  other  boat, 
containing  60  maunds  and  5  seers  of  salt. 

The  defendants  were  convicted  by  the  Deputy  Magistrate  under  the  pro- 
visions of  s.  16  of  Act  VII.  of  1864  (B.C.),  and  were  sentenced,  the  first  five 
men  to  pay  a  fine  of  rupees  621-4,  at  rupees  5  per  maund  on  the  124 J  maunds, 
and  the  remaining  five  men  to  pay  a  fine  of  rupees  300-10,  at  the  same  rate,  on 
the  60  maunds,  and  in  default  of  payment,  to  six  months'  simple  imprisonment. 
The  salt  and  the  boats  were  ordered  to  be  confiscated. 

From  this  order  the  defendants  appealed  to  the  Judge,  who  acquitted  the 
prisoners,  and  released  the  salt  and  the  boats.  The  grounds  of  his  decision  are 
stated  by  Mr.  Justice  Mookerjee  in  his  judgment. 

A  petition  was  then  presented  to  the  High  Court  under  s.  404  of  the  Code 
of  Criminal  Procedure  to  send  for  the  record,  and  set  aside  the  decision  of  the 
Judge  as  being  contrary  to  law. 

Mr.  H.  Bell  (the  Legal  Remembrancer)  (with  him  Baboo  Jagadanand 
Mookerjee),  for  the  Crown,  contended  that  the  salt  had  been  improperly  released 
by  the  Sessions  Judge.  Act  VII.  of  1864  (B.C.)  gives  the  Judge  no  authority 
to  enquire  whether  the  prisoners  intended  to  sell  the  salt  or  not :  the  only  issues 
which  the  Judge  had  authority  to  decide  were  :  istly — Was  the  salt  seized  in  a 
district  in  which  it  was  illegal  to  transport  salt  without  a  pass  ?  zndlyy — If  it  was 
seized  in  such  a  district,  was  the  salt  protected  by  a  pass  ?  The  Judge,  having 
found  these  issues  against  the  prisoners,  was  bound  under  s.  16  of  the  Act  to 
declare  the  salt  to  be  contraband,  and  adjudge  the  penalty  of  confiscation.  If 
the  salt  is  contraband,  the  law  leaves  no  discretion  to  the  Judge.  He  must 
adjudge  it  to  be  confiscated.  [Jackson,  J. — Suppose  a  boat  laden  with  salt,  and 
unprotected  by  a  rowana,  was  driven  by  stress  of  weather  within  the  prohibited 
limits,  would  the  Magistrate  be  necessarily  compelled  to  confiscate  it  ?  In  such 
a  case  would  he  be  allowed  no  discretion  ?]  It  was  but  reasonable  to  suppose 
that,  under  such  circumstances,  the  salt  department  would  prosecute  ;  but,  sup- 
posing such  a  case  to  occur,  s.  39  of  the  Act  provides  a  remedy.  That  section 
gives  the  Board  of  Revenue  power  to  remit  any  penalties  wbich  had  been  ad- 
judged under  the  Act.  If  the  Magistrate  or  the  Judg^  had  a  discretionary  power 
to  remit  penalties,  where  was  the  use  of  vesting  a  similar  power  in  the  Board  ? 
This  was  expressly  held  in  the  case  of  the  Queen  v.  Boidonath.\ 

No  one  appeared  on  the  other  side.    * 

*  Criminal  Motion,  No.  133  of  1870,  for  revision  of  proceedings  under  s.  404  of  the 
Code  of  Criminal  Procedure, 
t  7  W.  R.,  Cr.,  48. 
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MooKERjEE,  J. — This  case  comes  before  us  merely  for  an  expression  of        1871. 

our  opinion  as  to  the  correctness  or  otherwise  of  the  view  of  the  law  taken  by  — — 

the  Sessions  Judge  of  Tipperah  in  setting  aside  the  conviction  of  the  prisoners,       Queen 
and  the  release  of  the  salt  confiscated  by  the  Deputy  Magistrate  under  s.  16  of    Qfatulla 
Act  VII.  of  1864  (B.C.).     It  appears  from  the  finding  of  both  the  Courts  below  6  B.  L.  R.  381. 
that  the  pmoners,  with  the  two  boats  of  salt,  were  found  within  the  boundary  of  [15  w.  R.  21.] 
the  Noakholly  district ;  that  in  order  to  pass  through  that  district,  it  is  requisite, 
under  the  law,-  to  have  a  rowana ;  and  that  the  prisoners  had  none.     The  only 
question  before  us  is  whether  such  salt  shall  or  shall  not  be  considered  contra- 
band, and  therefore  confiscated  to  Government,  and  the  persons  in  charge 
thereof  held  liable  to  punishment  under  s.  16  of  the  enactment  in  question. 

Looking  to  the  stringent  provision  of  the  law,  ss.  15  and  16  of  Act  VII.  of 
1864  (B.C.),  I  am  of  opinion  that,  if  salt  exceeding  five  seers  is  found  within 
the  limits  prescribed  by  s.  12,  unprotected  by  a  rowana  required  under  ss.  13  and 
15,  that  salt  must  be  held  as  contraband  under  s.  16  of  Act  VII.  of  1864. 
Under  s.  29,  if  the  Magistrate  is  empowered  to  examine  into  the  cause  of  the 
seizure,  and  to  adjudge  the  salt  to  be  confiscated,  I  apprehend  that,  under  this 
latter  section,  a  Magistrate  is  not  legally  competent  to  say  that,  though  salt  is 
found  in  a  prohibited  district,  unprotected  by  any  rowana,  and  therefore  the 
offence  under  s.  16  is  committed,  he  cannot  convict  the  persons  found  trans- 
porting the  salt,  or  confiscate  the  salt,  merely  because  there  was  no  attempt  or 
intention  to  sell  the  salt  within  that  prohibited  district.  But  the  Magistrate,  I 
think,  is  quite  competent  to  decide  whether  the  offence  has  been  committed  or 
not,  and  therefore  to  enquire  into  the  cause  of  the  seizure  of  the  salt.  If  he  be 
of  opinion  that  the  salt  was  not  found  as  a  fact  within  the  prohibited  district,  he 
would  be  quite  competent  to  acquit  the  prisoners,  though  the  police-officer  may 
maintain  to  the  contrary. 

In  this  case  the  Courts  below  found  as  a  fact  that  the  salt  was  within  the 
limits  of  the  district  of  Noakhally,  where  a  rowana  is  required  for  the  transport 
of  salt  above  five  seers.  The  prisoners  also  admit  that  they  passed  through  the 
district,  and  the  direction  of  their  master  was  to  sell  the  salt  wherever  they  could 
dispose  of  the  same  to  advantage.  They  do  not  deny  that  a  rowana  was  required 
to  pass  through  Noakhally,  but  they  plead  that  they  were  ignorant  of  the  law, 
and  had  taken  the  route  through  Noakhally,  because  it  was  a  highway,  and  was 
a  shorter  cut  to  Tipperah,  where  they  intended  ultimately  to  transport  the  salt 
if  the  same  could  not  be  sold  to  advantage  elsewhere. 

The  Judge  on  appeal  reversed  this  order  of  the  Magistrate — 

jst. — Because  it  was  not  proved  that  there  was  any  attempt  to  sell  the  salt 
at  Noakhally. 

2nd. — Because  eight  of  them  were  boatmen,  and  therefore  not  responsible 
for  the  cargo. 

3rd. — Because  the  river  was  a  highway  by  water,  and  was  a  shorter  route. 

^ih. — Because  the  boat  was  found  within  the  very  precincts  of  the  prohi- 
bited district. 

5M.— Because  ^he  proceedings  of  the  Magistrate  were  injudicious  and 
harsh. 

Now,  as  regards  the  first,  I  have  to  observe  that  the  law  does  not  require 
any  such  attempt  or  intention  to  be  proved  before  a  conviction  can  be  had  under 
s..  16;  the  mere  fact  of  the  salt  being  found  within  the  prohibited  district  is 
sufficient  to  constitute  an  offence.  The  law  may  be  very  severe  and  harsh,  but 
that  is  no  reason  why  Courts,  which  arc  required  to  give  effect  to  them,  should. 
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1871.       refuse  to  cany  them  out.    We  cannot  assume  the  functions  of  the  Legislature, 
and  make  or  amend  laws  merely  because  we  think  they  are  harsh    and  inequi- 


Queen       t^ble. 


'0. 


Ofatulla,  As  regards  the  second  ground,  s.  16  of  the  law  provides  that  "  any  person  _ 

6B.  L.R,38i.  possessing  or  transporting  or  attempting  to  transport  such  salt  shall  be  liable 
[ISW.R.2X.]  to  a  fine,"  &c.     The  prisoners  were,  no  doubt,  transporting  the  sdf,  which  is 

contraband,  and  I  think,  therefore,  the  Magistrate  was  right  in  convicting  them 

under  the  above  section. 

The  third  ground  appears  to  me  to  be  no  valid  ground  at  all.  If  the  pri- 
soners had  a  desire  to  transport  the  salt  by  the  shortest  route,  they  ought  to 
have  applied  for  a  rowana,  and  then  taken  the  salt  by  this  route.  They  can- 
not, of  their  own  choice,  select  a  route  which  the  executive  Government  had 
thought  fit,  under  the  powers  vested  in  it  by  the  law,  to  prohibit  a  passage 
through,  except  under  a  rowana. 

With  reference  to  the  fourth  objection,  I  do  not  see  that  it  makes  any  dif- 
ference whatsoever  as  to  where  the  boats  of  salt  were  found — i.e.,  whether  at  a 
short  distance  from  the  confines  of  the  prohibited  district,  or  in  the  far  interior 
of  it.  The  prisoners,  as  I  said  before,  admit  that  they  have  passed  through  the 
district  of  Noakhally.  The  fifth  ground  is  a  matter  in  which  the  Judge  might 
interfere,  if  the  law  allows  him  to  do  so,  on  appeal;  but  is  not,  ipso  facto,  a 
ground  to  set  aside  the  conviction  at  once. 

Under  these  circumstances,  and  keeping  in  view  the  provision  and  terms 
of  the  law,  I  can  come  to  no  other  conclusion  than  that  the  Judge  has  taken  a 
wrong  view  of  it.  He  must  have  seen  that  the  law  gives  him  no  option  to 
confiscate  the  salt  or  not,  if  the  circumstances  of  the  seizure  are  found  to  be 
exactly  those  which  are  contemplated  in  s.  16,  and  the  prisoners  are  found 
transporting  what  is  contraband.  S.  39  of  this  Act,  however,  gives  a  power  to 
the  Board  of  Revenue  to  mitigate  penalties  which  the  Magistrate  may  inflict 
under  the  previous  section,  if  they  shall  see  cause  to  do  so.  They  may  also 
direct  the  seizure,  or  any  part  thereof,  to  be  restored.  We  are  not  asked  by  the 
petitioners  to  pass  any  order  affecting  the  release  of  the  salt  in  this  particular 
instance,  nor  are  we  asked  to  interfere  with  the  order  passed  by  the  Judge  dis- 
charging the  prisoners.  We  therefore  do  not  interfere  with  the  order  passed  by 
the  Judge  in  this  case. 

Jackson,  J. — The  charge  is  not  pressed  against  the  defendants,  but  we 
are  asked  to  state  whether  the  Judge  is  right  in  the  law  which  he  has  laid  down 
in  this  case.  I  would  point  out  to  the  Judge  that  the  fact  of  the  salt  being 
found  within  the  particular  district,  unprotected  by  a  rowana,  is  made  an 
offence  under  the  law.  The  intention  of  the  law  is  not  only  to  punish  those 
who  are  actually  smuggling  salt,  but  also  those  who  give  an  opportunity  to 
others  to  smuggle  salt.  Persons  who  trade  in  salt  doubtlessly  thoroughly 
know  the  salt  regulations.  They  know,  as  the  prisoners  in  all  probability 
knew,  that  they  were  not  allowed  to  take  the  salt  into  this  prohibited  district 
without  a  rowana.  They  admit  they  were  selling  the  salt  when  they  could,  and 
there  was,  of  course,  great  opportunity  for  them  to  purchase  smuggled  salt  in 
place  of  what  they  sold. 
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[ORIGINAL  SIDE.] 

Before  Mr,  Justice  Norman, 

V.  IN  THE  MATTER  OF  AMEER  KHAN.  1870. 

Aug.  2g. 

Habeas  Corpus  ad  subjiciendum — Jurisdiction  of  High  Court — Power  to  issue 

Writ  into  the  Mofussil — Habeas  Corpus  Act,  ji  Car.  //.,  c.  2 — Regulation     ^  B-  L.  R. 
///.  of  iSiS—Act  III,  of  i8s8^Aci  XXXIV.  of  1850—1^  Geo.  III.,  c.    63,         392- 
s.  36—37  Geo,  III.,  c.  142,  s.  8—21   Geo,  III.,  c.  70—3    &    4  Will,    IV., 
c.  85,  s,  43, 

A  'Mahomedan  subject  of  the  Crown  was  arrested  in  Calcutta,  taken  into 
the  mofussil,  and  there  detained  in  jail,  under  a  warrant  of  the  Governor-General 
in  Council  in  the  form  prescribed  by  Regulation  III.  of  1818;  held,  that  such  ar- 
rest and  detainer  were  not  acts  of  State,  but  matters  cognizable  by  a  Municipal 
Court. 

On  an  application  to  the  High  Court  to  issue  a  writ  of  habeas  corpus  to  the 
Superintendent  (a  European  British  subject)  of  the  Jail,  held,  that  the  Supreme 
Court  had  power  to  issue  writs  of  habeas  corpus  to  persons  in  the  mofussil,  and 
that  the  same  power  is  continued  to  the  High  Court.  Regulation  HI.  of  1818  was 
applicable  only  to  natives  and  those  subject  to  the  jurisdiction  of  the  Provincial 
Courts.  It  was  passed  under  37  George  IH.,  c.  142,  s.  8,  not  13  George  HI.,  c. 
63,  s.  36.  It  was  passed  by  a  legislative  authority  having  full  power  in  that  behalf. 
Considering  the  circumstances  under  which  it  was  enacted,  Act  III.  of  1858,  which 
extended  the  effect  of  that  Regulation  to  Calcutta,  was  not  ultra  vires. 

As  the  person  against  whom  the  writ  was  applied  for  had  acted  under  the 
written  order  of  the  Governor-General  in  Council,  the  Court  would  not  direct  the 
writ  to  issue. 

Ameer  Khan,  who  had  for  many  years  carried  on  business  as  a  merchant 
in  Calcutta,  was  arrested  on  July  18,  1869,  at  his  house  in  Calcutta,  and  was 
from  thence  taken  to  Gya,  where  he  was  confined  in  jail.  On  August  25, 
1869,  he  was  removed  to  the  jail  at  Alipore,  where  he  was  detained  at  the  time 
of  the  present  proceedings.  On  August  i,  1870,  an  application  was  made  to  Mr. 
Justice  Norman  for  a  writ  of  habeas  corpus  directed  to  Dr.  Fawcus,  the  Super- 
intendent of  the  Alipore  Jail,  commanding  him  to  bring  before  the  Court  the 
body  of  Ameer  Khan. 

The  writ  was  moved  for  upon  the  following  petition  of  Ameer  Khan : 
That  he  was  upwards  of  75  years  of  age,  and  a  subject  of  Her  Majesty,  and 
that  he  was  also  a  Suni  Moslim  inhabitant  of  the  Town  of  Cajcutta,  where  he  had 
for  many  years  resided  and  carried  on  business  as  a  merchant;  that  on  18th 
July  1869  he  was  arrested  at  his  residence  in  Colootollah  in  Calcutta  by  Mr. 
W.  B.  Birch,  Assistant  Commissioner  of  Police  for  the  Town  of  Calcutta,  but 
for  what  charge  and  on  what  authority  he  was  not  aware,  as  no  warrant  was 
produced  or  shown  to  him  when  he  was  so  arrested,  although  he  demanded 
to  have  the  same  sHbwn  to  him ;  that  immediately  upon  being  so  arrested  he 
was  removed  from  his  house  to  the  railway  station  at  Howrah,  out  of  the  local 
limits  of  the  jurisdiction  of  the  High  Court,  and  there  detained  till  the  evening 
of  the  same  day,  when  he  was  removed  to  Gya,  and  lodged  in  the  jail  there ; 
that  he  remained  a  prisoner  in  the  jail  at  Gya  until  he  was  removed  in  custody 
to  Alipore,  where  he  arrived  ori  the  25th  August  1869,  ^^^  was  lodged  in  the 
Alipore  Jail,  where  he  ever  since  had  been,  and  was  at  the  date  of  his  petition 
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1870.        confined  a  prisoner ;  that  he  had  never  been  furnished  with  a  copy  or  inspec- 

tion  of  any  warrant  under  which  he  had  been  so  arrested,  or  of  any  warrant 

In  the       under  which  he  had  been  so  removed,  or  any  warrant  under  which  he  was 

Matter  of    detained,  neither  had  he  been  furnished  with  any  copy  or  any  statement  of  the 

Khan^       nature  of  the  charges  made  against  him,  and  upon  which  he  was  arretted  or 

6  B.  L.  R.     detained,  nor  had  he  been  informed  of  what  he  was  accused,  although  he  had 

392.         repeatedly  applied  to  the  persons  having  him  in  custody  to  be  furnished  with 

all  such  copies,  statements,  and  informations. 

Affidavits  were  put  in  to  show  that  ^  draft  affidavit,  in  support  of  his  peti- 
tion, had  been  prepared  under  the  instructions  of  Ameer  Khan,  the  statements 
in  which  were  true,  and  which  he  was  willing  and  anxious  to  affirm  ;  but  that 
though  a  Commissioner  had  been  appointed  by  the  Court  to  take  his  Solemn 
affirmation,  he  had  been  refused  access  to  Ameer  Khan  by  the  officer  in  charge 
of  the  Alipore  Jail,  who  stated :  "  Ameer  Khan  is  still  in  my  custody,  and  I 
•now  detain  him  under  a  warrant  from  the  Governor-General,  and  it  is  by  the 
orders  of  the  Government  of  India  that  I  refuse  to  allow  you  to  see  Ameer  Khan." 
In  the  draft  affidavit  Ameer  Khan  supported  the  statements  in  his  petition,  and 
further  stated  "  that  he  was  a  trtie  and  loyal  subject  of  Her  Britannic  Majesty, 
and  that  he  had  never  conspired  with  her  enemies,  or  consorted  or  been  in 
league  with  any  person  or  persons,  or  sect  of  persons,  who  had  for  their  object 
the  intention  of  disturbing  tranquillity  ift  the  territories  of  Native  Princes  enti- 
tled to  the  protection  of  the  British  Government,  or  of  imperilling  the  security  of 
the  British  dominions  by  foreign  hostility  or  by  internal  commotion  ;"  that  he 
had  never  been  furnished  with  -a  copy  of  the  warrant  (if  any)  on  which  he  was 
arrested,  or  on  which  he  was  detained,  nor  had  he  been  informed  why  he  had 
l)een  arrested,  or  with  what  crime  he  was  charged,  although  he  liad  petitioned 
therefor  His  Excellency  the  Governor-General  personally  and  in  Council,  and 
also  had  repeatedly  petitioned  therefor  His  Honor  the  Lieutenant-Governor  of 
Bengal ;  and  that  the  only  information  which  in  that  behalf  he  could  obtain  from 
them  or  any  other  public  officer  or  servant  was,  that  he  was  a  prisoner  detained 
under  the  provisions  of  the  Bengal  Regulation  III.  of  181 8;  and  he  further 
complained  of  hardship  while  in  prison,  and  that  both  his  health  and  worldly 
affairs  had  suffered  by  his  confinement. 

There  were  further  affidavits  showing  a  failure  by  the  prisoner's  attorneys 
to  obtain  information  on  the  subject  of  his  arrest,  what  was  the  charge,  and  what 
was  the  warrant  of  arrest  or  detention,  and  stating  the  refusal  of  the  Lieutenant- 
Governor  of  Bengal  to  admit  the  prisoner  to  bail. 

There  was  also  put  in,  on  the  prisoner's  behalf,  a  certificate  by  the  Regis- 
trar of  the  Court,  to  the  effect  that  the  Bengal  Regulation  III.  of  181 8  was  not, 
as  far  as  he  had  been  able  to  ascertain,  legistered  in  the  late  Supreme  Court  of 
Judicature  at  Fort  William  in  Bengal, 

Mr.  Anstey  (Mr.  Ingram  and  Mr.  Evans  with  him),  ob  applying  for  the 
writ  of  habeas  corpus,  contended  that  the  Court  had  powef  to  issue  the  writ  of 
habeas  corpus  into  the  mofussil,  and  cited  In  re  Coza  2^chariah  Khan,*  In  re 
Sreenauth  Roy.f  Rajah  Mohinder  Deb  Rai  v.  Ramcanai  Cur,X  Doe  d.  Bree- 
lesser ee  Seaianny  v.  Ramnarain  Misser.\     [Norman,  J. — 'Y\aX  was  a  writ  ad 


*  Morton's  Rep.  263.  %  Smoult's  Orders,  148. 

t  Id.  226.  4  Id,  201. 
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testificandum  only,  not  ad  subjictendum.']  In  the  case  of  The  King  v.  Gocul- 
nauth  Mullick,*  the  writ  was  refused,  but  on  the  express  ground  that  the  per-  - 
son  to  whom  it  was  sought  to  have  it  directed  was  not  subject  to  the  jurisdic- 
tion of  the  Court.  Here  that  objection  cannot  be  taken.  In  The  King  v. 
MonisuA  the  Supreme  Court  at  Madras  held  that  it  had  power  to  issue  the 
writ  into  the  palace  of  an  independent  Native  Prince.  In  Ram  Mohun  Chat- 
terjee  v.  Deby  churn  Sir  car, %  the  Court  directed  the  Sheriff  to  convey  a  person 
then  in  his  custody  into  the  raofussil.  There  it  must  be  presumed  that  the 
Court  had  the  power  to  order  his  release  from  the  place  in  which  he  was  con- 
fined in  the  mofussil,  if  good  cause  were  shown  for  doing  so.  The  arrest  here 
was  illegal ;  such  arrest  could  only  be  justified  under  a  warrant  charging  trea- 
son or  treason-felony  in  accordance  with  the  Habeas  Corpus  Act,  31  Car.  II., 
c.  2  ;  there  was  therefore  good  ground  for  issuing  the  writ.  [The  learned  counsel 
then  read  the  afl&davits  filed  in  support  of  the  application,  and  commented  on 
the  facts  therein  appearing,  drawing  an  analogy  between  the  proceedings  in, 
and  circumstances  of,  the  present  case  and  the  instances  of  the  arbitrary  exercise 
of  power  by  the  Crown  in  the  reign  of  Charles  I.,  and  referred  to  a  passage 
in  3  Howell's  State  Trials,  184,  from  a  discussion  in  the  House  of  Commons 
previous  to  the  passing  of  the  Petition  of  Right,  showing  the  difficulties  thrown 
in  the  way  of  obtaining  the  release  of  prisoners.]  The  prisoner  in  this  case 
has  not  been  informed  of  the  offence  for  which  he  is  confined  ;  the  only  inform- 
ation he  can  get  is,  that  he  is  imprisoned  under  the  provisions  of  Regulation 
III.  of  18 1 8.  If  that  Regulation  does  authorize  such  proceedings  as  this,  it 
is  bad,  as  being  beyond  the  power  given  to  the  Legislature ;  if  it  does  not 
authorize  them,  they  are  illegal;  but  Regulation  HI.  of  181 8  was  not  intended  to 
supersede  the  ordinary  judicial  procedure  by  which  this  case  might  have  been 
investigated,  or  to  take  away  power  from  the  Courts  in  order  to  give  it  to  the 
Government.  The  reasons  for  which  a  person  can  be  imprisoned  under  the 
Regulation  are  stated  in  the  preamble :  i — "  For  the  due  maintenance  of  the 
alliances  formed  by  the  British  Government  with  foreign  powers.  2 — For  the 
preservation  of  tranquillity  in  the  territories  of  Native  Princes  entitled  to  the 
protection  of  the  British  Government.  3 — For  the  security  of  the  British  domi- 
nions from  foreign  hostility  or  internal  commotion;"  and  s.  i  enacts  that 
the  imprisonment  must  be  for  one  of  these  reasons.  .  The  two  first  reasons  can- 
not be  given  here,  and  if  the  third  reason  is  given,  it  lies  on  the  Crown  to 
show  that  such  reason  existed  when  Ameer  Khan  was  arrested.  The  provi- 
sions contained  in  the  preamble  of  the  Regulation  should  be  adhered  to,  if 
he  is  confined  under  it.  The  preamble  says  {reads).  But  the  prisoner  is  not 
told  what  his  offence  is,  or  what  are  the  grounds  for  the  determination  of  the 
Government  to  keep  him  in  personal  restraint.  The  preamble  provides  also 
that  due  attention  shall  be  given  to  the  health  of  prisoners  confined  under  it, 
but  from  the  affidavits  it  not  only  appears  that  no  such  attention  has  been 
shown,  but  that  he  has  been  treated  in  a  way  calculated  to  injure  his  health. 
The  Regulation,  by  s.  2,  requires  a  warrant  of  commitment  in  a  certain  form  to 
issue,  but  no  such  warrant  is  shown  to  have  been  issued  for  the  arrest  of  Ameer 
Khan.  If  no  warrant  was  issued,  then  no  warrant  exists  containing  the  parti- 
culars required  by  s.  2  of  the  Regulation ;  and,  consequently,  the  arrest  is 
illegal,  the  formalities  of  that  section  not  having  been  complied  with.  The  law 
-of  England  on  the  point  is  laid  down  in  2  Coke's  Institutes,  52.  The  writ  has 


3870. 


In  the 

Matter  OF 

Ameer 

Khan, 

6  B.  L.  R. 

392- 


*  Clarke's  Rules  and  Orders,  Add.,  36.  f  i  Strange's  Notes  of  Cases,  418. 

X  Smoult's  Orders,  158. 
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1870.        always  been  granted  where  bail  was  refused,  sometimes  where  bail  was  excessive — 

4  Coke's  Institutes,  290  (and  the  same  principle  holds  good  in  America),  Kurd's 

In  THE  Treatise  on  Habeas  Corpus,  522,  Jones  v.  Kelly*  Ex  parte  Croome;f  see 
A^EER*^*"  also  Bum's  Justice  of  the  Peace,  Title  Habeas  Corpus,  430,  The  King  v.  Thomp- 
Khan,  ^^^y%  Rex\.  Alltng/on,^  Rex  v.  Vena5les,\\  Gossett  v.  Howard,^  and^aley 
6  B.  L.  R.  on  Convictions,  Introduction,  33.  In  Peacock  v.  Bell,'**  it  is  said,  "notfiing  shall 
392.  be  intended  to  be  out  of  the  jurisdiction  of  a  superior  Court  except  that  which 
especially  appears  to  be  so ;  on  the  contrary,  nothing  shall  be  intended  to  be 
within  the  jurisdiction  of  an  inferior  Court  imless  it  be  so  expressly  alleged;" 
and  in  Grignon's  Lessee  v.  Astor,'\-\  Baldwin,  J.,  says,  a  superior  Court  is  one 
"  as  to  which  there  can  be  no  judicial  inspection  behind  the  judgment  save  by 
appellate  powers."  See  also  the  observation  of  Fortescue,  J.,  in  The  King  v. 
The  Chancellor  of  Cambridge. %%  The  case  of  In  re  The  Maharanee  of  Lahore,  §  { 
in  which  Regulation  III.  of  1818  was  held  to  apply  to  the  Maharanee,  is  dis- 
tinguishable from  the  present,  as  she  was  not  a  British  subject,  but  an  alien 
prisoner  of  war.  The  case  of  In  re  Tuckut  Roy\\\\  is,  it  is  contended,  bad 
law.  It  was  decided  in  February  1858,  a  time  of  panic  and  commotion.  In 
that  case,  too,  the  grounds  of  the  detention  were  made  known,  and  there  was  a 
warrant  of  commitment  in  accordance  with  Regulation  III.  of  1818.  This 
Regulation,  if  it  gave  the  power  alleged,  is  bad,  because  it  is  in  excess  of  the 
powers  conferred  on  the  Legislature.  It  ought  not  to  be  taken  literally  in  a  Court 
of  Law,  being  dangerous  to  justice  and  to  the  rights  of  the  subject — In  re 
Margaret  Podger,^^  In  re  Lord  Cromwell.***  No  colonial  legislature  can  pass 
an  Act  repugnant  to  s.  29  of  the  Magna  Charta.  This  Regulation  is  beyond 
the  powers  given  to  the  Legislature  by  13  George  III.,  c.  63,  s.  36.  That 
Statute  gives  power  to  pass  such  enactments  as  are  just  and  reasonable,  and  not 
repugnant  to  the  laws  of  the  realm.  A  nominee  assembly  has  less  power  than 
an  elective  assembly,  and  an  elective  assembly  has  no  power  to  pass  laws  repug- 
nant to  fundamental  principles  or  to  the  laws  on  which  allegiance  depends. 
See  the  opinions  of  Sir  Phillip  Yorke  and  Sir  C.  Talbot  as  to  the  power  of  the 
Connecticut  Assembly  to  pass  laws ;  Chalmers'  Opinions,  341 ;  also  the  opinions 
of  Sir  Phillip  Yorke  and  Sir  Clement  Wearg  as  to  the  power  of  the  Governor  of 
Jamaica  to  make  laws.  Id.,  397 ;  and  the  opinion  of  Sir  Edward  Northey,  dated 
9th  July  1706,  Id.,  349,  on  an  Act  to  prevent  free  black  men  from  voting;  that 
of  Mr.  West,  Id.,  439  ;  also  opinion  of  Sir  William  Murray,  22nd  June  1764. 
When  a  country  is  conquered  or  ceded  to  the  British  Crown,  its  inhabitants 
become  British  subjects,  and  are  entitled  to  all  the  rights  and  privileges  of  British 
subjects — Chalmers'  Opinions,  639,  640  642,  644,  and  647.  All  these  opinions 
tend  to  show  that  allegiance  and  protection  cannot  be  separated.  Immediately 
a  law  is  passed,  which  takes  away  the  protection  of  the  sovereign  by  infringing 
on  the  liberty  of  the  subject,  the  allegiance  of  the  subject  is  no  longer  due.  The 
question  as  to  whether  the  Indian  Legislature  has  power  to  pass  a  retrospective 
Act,  after  being  discussed,  was  answered  by  Lord  Dalhousie  in  the  negative ; 
and  Sir  William  Perry^  in  Ramlal  Thakursidasv.  Bulubdas  Pitamberj-fff  seems 
to  have  been  of  the  same  opinion.    This  opinion  was  not  controverted  in  the 

.  a ______ 

•  17  Massachusett  Rep.  116.  ft  2  Howard's  Rep.  (U.  S.)  319. 

t  19  Alabama  Rep.  561.  tt  i  Strange,  557. 

t  2  T.  R.  18.  $$  Taylor,  428. 

$  2  Strange,  678.  Oil   i  Boul.  354. 

I  I  Id.,  630.  W  9  Rep-  106. 

f  10  0-  B-  359 ;  S.  C,  on  appeal,  Id.  41 1 ;  see  452.  ♦♦•  4  Rep.  13. 

♦*  I  Wms.  Saunders,  74.  ttt  Perry's  Or.  Cas.  221. 
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appeal  to  the  Privy  Council.  See  case  of  Kielley  v.  Carson*  The  power 
of  the  Legislature  here  is  limited,  and  they  have,  in  several  instances,  trans- 
gressed it — Forsyth's  Constitutional  Law,  17,  23,  and  25. 

Another  objection  to  Regulation  IIL  of  181 8  is,  that  it  h^g  not  been  regis- 
tereflSm^he  Supreme  Court,  which  is  made  necessary  by  13  George  III.,  c. 
63,  before  it  can  become  valid,  or  have  any  force  or  effect.  That  Statute  was 
passed  to  prevent  the  recurrence  of  the  outrages  and  oppressive  tyranny  which 
had  taken  place  just  before  under  Warren  Hastings,  and  it  gave  a  right  of 
appeal  to  the  Privy  Council  from  any  Rules  or  Regulations.  Since  Regula- 
tion IIL  of  1 81 8  was  never  registered,  it  never  had  the  force  of  \^\f^-Doe  d, 
Pearymoney  Dossee  v.  Bissotiauth  Bonnerjeej\  The  objection  that  it  is  too  late 
to  say  this  now,  when  the  Regulation  has  been  recognized  in  practice  and  by 
decisions,  may  be  met  by  a  decision  of  the  Supreme  Court  of  Van  Dieman's 
Land,  which  was  afterwards  approved  of  in  England,  that  an  Act  of  the  local 
legislature  passed  under  the  powers  given  by  9  George  IV.,  c.  83,  was,  in  al- 
most similar  circumstances  to  the  present,  illegal — Symons  v.  Morgan.X  Long 
usage  does  not  give  the  Regulation  any  force  if  it  was  originally  bad,  per  Lord 
Camden  in  Entick  v.  Carrington,\  [Norman,  J.,  referred  to  In  re  The  Bom- 
hay  Justices,  W  The  distinetion  between  that  case  and  the  present  is,  that  here 
the  Government  and  its  officers  are  treated  as  tort-feazors.  Dr.  Fawcus  became 
a  tort-feazor  immediately  he  received  and  detained  Ameer  Khan.  [Norman, 
J.-^If  Dr.  Fawcus  abused  his  authority,  he  would  be  a  trespasser  ah  initio  ;  but 
the  trespass  was  committed  by  some  other  persons,  not  by  him.]  In  Janokee 
Doss  V.  The  Kingy%  a  person  resident  at  Benares  was  held  to  be  subject  to  the 
jurisdiction  of  the  Supreme  Court  at  Calcutta,  on  the  ground  that  he  was  found 
to  be  co-operating  in  a  misdemeanour  committed  within  the  jurisdiction.  See 
also  Poorneah  Khettry  v.  The  King**  [Norman,  J. — In  the  case  of  In  re 
The  Bombay  Justices,^  it  does  not  appear  that  any  offence  had  been  commit- 
ted within  the  local  limits  of  the  jurisdiction  of  the  Court.]  No,  but  here  Dr. 
Fawcus  is  subject  to  the  criminal  jurisdiction  of  the  High  Court,  and  comes 
within  the  words  of  the  decision  in  that  case;  see  p.  58  of  the  report.  [Nor- 
man, J.,  referred  to  Act  XXXIV.  of  1850.]  If  Regulation  IIL  of  181 8  is  bad, 
it  cannot  be  made  valid  by  being  referred  to  in  that  Act.  The  Act  is  inopera- 
tive, the  Regulation  being  void.  That  Act,  too,  only  gives  power  to  confine 
persons  detained  under  Regulation  III.  of  1818  in  the  presidency-towns.  It 
has  no  application  to  the  mofussil. 

The  Advocate- General  (Offg.),  r<?«/rtf,  submitted  that,  as  the  affidavits  showed 
that  this  was  a  matter  of  State,  and  that  the  prisoner  was  detained  by  the  war- 
rant of  the  Governor-General,  under  Regulation  III.  of  1818,  the  Court  had  no 
jurisdiction  in  the  matter. 

On  August  3rd  Mr.  Justice  Norman  granted  a  rule  nisi  calling  on  the  Su- 
perintendent of  the  Alipore  Jail  to  show  cause  why  a  writ  of  habeas  corpus 
should  not  issue,  and  directed  that  notice  should  be  given  to  the  Advocate- 
General. 


1870. 


In  the 

Matter  op 

Ameer 

Khan, 

6B.  L.  R. 

392. 


*  4  Moore's  P.  C.  63. 

t  I  Bignell,  10. 

X  23  Law  Mag.  &  Rev.  N.  S.  280 ; 

4   19  Howell's  State  Trials,  1067. 

II   I  Knapp's  P.  C.  I. 

f  I  Moore's  I.  A.  67. 

»♦  3  Knapp's  P.  C.  348. 


Parliamentary  Papers,  566  of  1848,  75. 
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rS/o.  On  August  loth  The  Advocate- General  (Offg,)  and  The  Standing  Counsef 

(Offg.)  appeared  on  behalf  of  Dr.  Fawcus  to  show  cause  against  the  rule. 

In  the 
Matter  of  Mr.  Ansteyy  Mr.  Ingran,  Mr.  Evansy  and  Mr.  Lingham,  appeared  to  sup- 

Ameer       port  the  rule. 

6  B.  L.  *R.  In  showing  cause  against  the  rule,  the  Crown  made  use  of  aflkiavits  in 

392.  contradiction  of  the  statements  on  behalf  of  the  prisoner  that  he  had  endured 

hardship  while  in  custody,  and  that  he  had  suffered  in  health,  and  showing 
that  the  removal  of  the  prisoner  from  Gya  to  Alipore  had  taken  place  at  hrs 
own  request.  In  an  affidavit  by  Dr.  Fawcus,  the  Superintendent  of  the  Jail  at 
Alipore,  it  was  further  stated  that  Ameer  Khan  was  in  his  custody  "under  a 
warrant  in  the  form  prescribed  by  Regulation  III.  of  1888,  and  signed  by 
Edward  Clive  Bayley,  Esq.,  Secretary  to  the  Government  of  India,  in  the 
Home  Department." 

Mr.  Anstey  objected  to  the  admission  of  affidavits  on  behalf  of  the  Crown 
in  the  stage  of  the  case  at  which  they  were  presented.  He  objected  on  the 
ground  that  this  was  not  a  case  where  a  rule  had  been  applied  for  to  show 
cause  why  a  writ  of  habeas  corpus  should  not  issue,  in  which  case  affidavits 
might  possibly  be  admissible — In  re  Egginton ;  *  but  that  as  a  writ  of  habeas 
corpus  had  been  applied  for  in  the  first  instance,  the  Crown  would  have  had 
the  opportunity  of  putting  any  facts  that  were  thought  necessary  into  the  form 
of  a  return  to  the  writ,  by  which  the  Crown  would  have  had  the  advantage  that 
the  statements  so  made  would  have  had  to  be  taken  as  true,  that  the  prisoner 
would  have  no  opportunity  of  controverting  any  affidavits  put  in  at  this  stage, 
and  that  all  that  could  now  be  gone  into  was  the  matter  of  law — In  re  Mary 
Heath,\ 

Norman,  J.,  overruled  the  objection,  referring  to  Mary  Heaths  case  and 
In  re  Richard  Blake. % 

The  Advocate- General  submitted  that  this  was  a  State  matter,  and  that 
the  Government  were  not,  in  respect  of  the  proceedings  which  had  been  taken 
in  the  matter,  subject  to  the  jurisdiction  of  the  High  Court.  The  proceedings 
in  this  matter  have  been  taken  on  an  order  of  the  Governor-General  under  a 
special  Regulation,  which  is  not  in  conformity  with  the  ordinary  rules  of  pro- 
cedure of  this  Court.  If  the  Government,  acting  as  it  has  on  its  own  responsi- 
bility, has  done  \iTong,  there  is  a  remedy  in  the  proper  form  provided  for  in' 
such  a  case,  but  its  actions  are  not  to  be  called  in  question  in  this  Court.  See 
per  Peel,  C.J.,  in  the  case  of  In  re  The  Maharanee  of  Lahore,^  and  per 
Colvile,  C.J.,  In  re  Tuckut  Roy.\\ 

Referring  to  the  affidavits  filed  on  behalf  cA  the  Crown,  the  Advocate- 
General  contended  that  the  Government,  so  far  from  having  treated  the  prisoner 
with  harshness,  had  been  solicitous  for  his  confort  and  health,  and  that  the 
requirements  of  the  Regulation  III.  of  1818  with  regard  to  these  matters  had 
been  complied  with. 

The  Advocate-General  then  proceeded  to  argue  the  following  points  of 
law: — 

1st. — That  the  Court  has  no  power  to  issue  a  writ  of  habeas  corpus  into 
the  mofussil. 


*  2  E.  &  B.  731.  X  2  M.  /t  S.  428. 

t  18  Howell's  State  Trials,  10.  S  Taylor,  428 ;  see  433. 

1;  1   Buul.  354. 
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J«</. — That  Regulation  III.  of  181 8  was  not  invalid  as  being  ultra  vires  of        i8/». 
the  Legislature,  and  not  having  been  registered ;  and  that  Acts  XXXIV.  of  ■ 
1850  and  III.  of  1858  were  not  void  as  being  in  excess  of  the  power  of  the  j^'''  er^of 
Legislature,  nor  opposed  to  the  prerogative  of  &e  Crown.  Ameer  Khan, 

UnHhe  first  point  he  contended  that  the  authorities  cited  in  support  of  the  393. 
Court  having  the  power  contended  for  are  all  early  ones,  decided  at  a  time 
when  the  relations  of  the  Supreme  Court  and  the  Indian  Government  were  not 
well  defined  or  understood  ^  they  are  therefore  unreliable.  Though  the  Su- 
preme Court  had  the  power  oi  issuing  writs  of  habeas  corpus  within  the  limits 
of  its  local  jurisdiction,  that  power  did  not  proceed  on  31  Car.  II.,  c.  2,  but 
was  exercised  quite  independently  of  that  Statute.  Though  the  Court  had  ex- 
press power  given  by  the  Charter  of  1773,  s.  21  (see  Smoult  and  Ryan's  Rules 
and  Orders,  25),  to  grant  other  writs  there  named,  among  them  the  writ  of 
habeas  corpus  is  not  mentioned.  Whatever  powers  the  Judges  had  under  the 
Charter,  which  gave  them  the  powers  of  Judges  of  the  King's  Bench  at  Com- 
mon Law,  the  31  Car.  II.,  c,  2,  was  not  intended  to  apply,  and  never  has  been 
applied,  to  this  country.  The  terms  of  that  Statute  show  that  it  was  enacted 
for  particular  purposes,  which  are  specified  in  it,  and  which  had  reference  isolely 
to  the  state  of  things  then  existing  in  England,  when  the  Judges  showed  a  re- 
luctance to  exercise  the*  power  they  had  to  grant  the  writ  at  Common  Law 
{reads  31  Car.  II.,  c.  2,  s.  lo).  By  the  Statute,  power  is  given  to  certain  speci- 
fied persons  to  grant  writs  of  habeas  corpus — to  the  Lord  Chancellor  or  Lord 
Keeper,  and  the  Judges  or  Barons  of  the  superior  Courts  in  England.  The 
Statute  is  therefore  by  its  terms  special,  and  not  general ;  and  in  no  case  in 
which  a  writ  has  been  granted  here  have  the  Courts  proceeded  on  that  Statute. 
[Norman,  J. — The  Statute  assumes  the  power  of  the  Judges  to  issue  writs  of 
habeas  corpus  at  Common  Law.]  But  before  the  Statute  they  had  a  discretion 
to  grant  it ;  the  Statute  took  away  that  discretion.  It  is  said  that  because  this 
Statute  was  part  of  the  English  law  prior  to  1726,  that  it  was  therefore  intro- 
duced into  this  country.  But  every  Statute  in  force  in  England  in  1726  was 
not  necessarily  introduced.  The  law  of  alienage  has  been  held  not  to  apply — 
The  Mayor  of  Lyons  v.  The  East  India  Company,*  So  with  the  Statutes  of 
Mortmain — Attorney-General \,  Stewart ^^  there  held  not  to. apply  to  the  Is- 
land of  Grenada.  In  Das  Merces  v.  ConesX  and  Andrews  v.  Joakim\  the 
Statute  of  Superstitious  Uses,  and  in  Abraham  v.  The  Queen\\  the  Lord's  Day 
Act  were  held  not  to  apply.  It  is  contended,  therefore,  that  the  authority  of 
this  Court  to  grant  writs  of  habeas  corpus  is  not  under  the  Statute  31  Car.  II.,  c. 
2,  but  at  Common  Law ;  see  case  of  Rex,  v.  Ramgovind  Mitter,^  [Norman, 
J. — Has  the  Statute  never  been  held  to  have  been  extended  to  any  colony  ?  S. 
6  is  very  general  in  its  terms.  The  Act  was  for  securing  the  liberty  of  the  sub- 
ject, and  for  preventing  imprisonment  beyond  the  seas.]  There  is  no  decision 
that  I  am  aware  of  extending  it  to  any  colony.  The  expression  "  beyond  the 
seas"  implies  that  the  Act  would  not  apply  in  the  colonies,  because  a  power  is 
given  to  the  Courts  at  Westminster  to  prevent  illegal  imprisonment  beyond  the 
seas ;  it  would  be  unnecessary  to  give  local  tribunals  the  power.  It  could  not 
be  contended  that,  the  penalty  enacted  for  refusing  to  grant  the  writ  could  be 
enforced  in  this  country.  The  power  of  the  Court  then  is  limited,  and  none 
of  the  cases  cited  on  the  other  side  decide  the  contrary ;  they  are  by  no  means 

*  X  Moore's  I.  A.  175,  see  220.  4  2  B.  L.  R.  O.  C.  148. 

t  2  Merivale's  Rep.  161.  II   i  B.  L.  R.  A.  Cr.  17. 

X  2  Hyde,  565.  ^  Morton's  Rep.  211. 
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1870.        decisive.     In  n  Com  Zachan'ak  Khan*  decides  nothing.      There  is  no  argti- 

— ment  reported  ;  it  is  not  said  whether  the  writ  was  ad  subjiciendum  or  ad  testifi- 

Matter^op  canduniy  and  the  whole  case  is  obscure.  In  Rajah  Mohinder  Deb  Rai  v.  Ram- 
Ameer  Khan,  canai  Cur,\  the  question  was  not  raised.  In  Doe  d  Breejesseree  Seatanny  v. 
6  B.  L.  R.  Ramnarain  MisserX  a  writ  ad  testijicandum  was  granted  by  consent,  >^hiciHlI^ 
^^^*  volved  no  conflict  of  jurisdiction.  Even  in  the  case  of  a  writ  ad  testijicandum 
It  is  not  certain  that  tne  Supreme  Court  had  the  power  to  issue  it  outside  the 
local  jurisdiction.  [Norman,  J. — They  had  power  to  issue  subpoenas,']  That 
power  is  given  by  s.  13  of  the  Supreme  Court's  Charter — Smoult  and  Ryan's 
Rules  and  Orders,  9  ;  and  because  they  could  so  issue  subpoenas^  it  does  not  fol- 
low that  they  could  issue  writs  of  habeas  corpus  ad  testijicandum  out  of  the  local 
jurisdiction  :  if  such  power  had  been  considered  necessary,  it  would  also  have 
been  given  by  the  Charter.  The  case  of  In  re  Sreenauth  Roy\  does  not  bear 
on  the  point.  The  writ  in  that  case  was  issued  on  the  ground  that  the  Raja 
was  an  inhabitant  of  Calcutta.  The  return  to  the  writ  denied  this,  but  did  not 
specifically  traverse  the  facts,  from  which  it  was  to  be  inferred  that  he  was  an 
inhabitant  of  Calcutta,  and  this  traverse,  and  therefore  the  return,  was  held 
insufficient.  In  that  case  there  was  a  mere  question  of  a  civil  right. between 
two  private  individuals.  The  Supreme  Court  had  criminal  jurisdiction  over 
the  Raja  in  that  case,  but  the  prisoner  in  this  case  is  confined  under  an  order 
of  the  Governor-General,  over  whom  the  Supreme  Court,  and  therefore  this 
Court,  has  no  criminal  jurisdiction,  except  in  cases  of  treason  and  felony — s. 
39,  Charter  of  1773;  and  in  respect  of  whom  21  Geo.  III.,  c.  70,  makes  a  fur- 
ther enactment,  exempting  him  from  the  jurisdiction  of  the  Court,  "  for  or  by 
reason  of  any  act  or  order  or  any  other  matter  or  thing  whatsoever  permitted 
or  done  by  him  in  his  public  capacity  only  as  Governor-General."  The  case 
of  In  re  Sreenauth  Roy\  is  therefore  distinguished  from  the  present.  The 
case  of  In  re  The  Bombay  Justices\  is  also  distinguishable.  The  Charter  of 
the  Bombay  Supreme  Court  (see  2  Morley's  Digest,  p.  638)  is  not  materially 
different  from  that  of  this  Court.  In  that  case  it  was  contended  that,  accord- 
ing to  the  second  resolution  there  laid  down,  this'Court  had  power  to  issue  a 
writ  of  habeas  corpus  to  Dr.  Fawcus  as  being  "  a  person  out  of  such  local 
limits  who  is  personally  subject  to  the  civil  and  criminal  jurisdiction  of  the 
Supreme  Court."  The  third  resolution  lays  down  that  the  Court  had  "  no 
power  to  issue  a  writ  of  habeas  corpus  to  the  jailor  or  officer  of  a  Native  Court." 
.  The  third  resolution  applies  to  all  jailors  of  Native  Courts,  and  therefore  to  Dr. 
Fawcus ;  and  by  the  second  resolution  the  person  must  be  subject  to  the  "  civil 
and  criminal  jurisdiction ;"  the  words  are  conjunctive.  Now,  Dr.  Fawcus, 
even  if  he  were  shown  to  be  a  British  subject,  would  not  be  subject  to  the  civil 
jurisdiction  of  this  Court  on  that  account.  Under  the  old  law  he  would  have  been 
so  subject;  but  since  the  Charters  of  1862  and  1865,  he  is  not  so,  as  they  put 
liability  to  the  jurisdiction  on  other  grounds.  The  words  of  the  second  reso- 
lution in  the  case  of  In  re  The  Bombay  yustices\\  do  not  therefore  apply  to  Dr, 
Fawcus ;  see  as  to  this  In  re  the  Maharanee  of  Lahore, \  per  Peel,  C.J. 

II.  This  Regulation,  III.  of  181 8,  is  not  invalid  as  being  contrary  to  the 
provisions  of  Magna  Charta  and  repugnant  to  the  principle^  of  the  English  law. 
It  was  contended,  on  the  other  side,  that  the  power  of  the  Governor-General  in 
Council  to  make  laws  is  founded  exclusively  on  13  Geo.  III.,  c.  63,  ss.  36  and 

♦  ■  '  '  ■ 

'•  Morton's  Rep.  2^^.  %  Morton's  Rep.  226. 

t  Smoult's  Orders,  14S.  II  1  Knapp's  P.  C.  i. 

%  Id.,  201.  ^  Taylgr,  433. 


Digitized  by 


Google 


BENGAL  LA  W  REPORTS.     VOL,  VL  259 

37  ;  and  that  as  Regulation  III.  of  1818  had  not  been  registered  in  accordance        1870. 

with  that  Statute,  it  was  invalid.     But  there  are  other  Statutes  giving  this  power • 

under  which  veiy  many  of  the  Acts  and  Regulations  have  been  passed,  as  39  &  matter^of 
40  Geo.  III.,  c.  79,  ss.  18  and  19,  which  gave  power  to  the  Governor-General  AmekrKhan, 
>rriTniirmr  corporal  punishment  in  addition  to  the  powers  given  by  13  Geo.  III.,  6  B.  L.  R. 
c.  63Tatid  47  Geo.  III,>^c.  68,  ss.  i  and  2,  which  gave  the  same  power  to  the  ^^' 
Governors  of  Madras  and  Bombay.  Most  of  the  Regulations  were  passed  under 
21  Geo.  III.,  c.  21,  s.  23,  and  37  Geo.  III.,  c.  142,  s.  8,  and  registration  in  the 
Supreme  Court  was  not  required  for  a  Regulation  passed  under  these  two  Sta- 
tutes. The  requirements  of  the  Statutes  must  be  taken,  at  this  distance  of  time, 
to  have  been  complied  with.  Even  if  registration  were  necessary  to  make  Re- 
gulation III.  of  1818  valid,  the  fact  that  it  is  recognized, and  established  by 
Acts  XXXIV.  of  1850  and  III.  of  1858  has  done  away  with  the  necessity  for 
registration.  The  date  when  the  Company  ceased  to  be  agents  for  the  Mogul 
in  Bengal,  Behar,  and  Orissa,  though  not  exactly  fixed  (see  per  Lloyd  in  The 
Mayor  of  Lyons  v.  East  India  Company^) j  was  previous  to  the  passing  of  2 1 
Geo.  III.,  c.  70.  By  Regulations  IX.  and  XLI.  of  1793,  all  the  Regulations 
then  passed  were  formed  into  a  Code,  and  by  37  Geo.  111.,  c.  142,  s.  8,  all  the 
Regulations  were  recognized  and  established ;  see  opinion  of  Grey,  C.J., 
Smoult  and  Ryan's  Rules  and  Orders,  52.  Regulation  III.  of  181 8  was  passed 
with  reference  to  natives,  as  to  whom  there  was  a  clear  power  of  legislating. 
[Norman,  J. — ^Does  it  not  apply  also  to  British  subjects?]  European  British 
subjects  would  not,  at  the  time  of  the  passing  of  the  Regulation,  have  been  in 
the  contemplation  of  the  Legislature  with  reference  to  the  object  of  that  enact- 
ment, and  its  terms  show  it  was  for  native  subjects.  The  expressions  *'  zemin- 
dars," "  talookdars,"  &c.,  were  not  intended  to  apply  to  European  British  sub- 
jects; at  that  time  they  could  not  hold  land  in  the  mofussil  3  and  4  Will.  IV., 
c.  85,  gives  further  power  to  the  Governor-General  to  make  I^ws  and  Regula- 
tions, and  even  supposing  Regulation  III.  of  1818  had  been  invalid,  it  would 
Be  established  by  that  Statute — see  ss.  43  and  45  ;  and,  taken  in  connection  with 
the  later  Acts,  XXXIV.  of  1850  and  III.  of  1858,  that  Statute  confirms  the 
Regulation,  and  treats  it  as  perfectly  good  law,  and  a  law  then  in  force.  This 
cures  the  want  of  registration,  if  registration  were  ever  necessary.  The  Regu- 
lation is  upheld  by  Colvile,  C.J.,  in  the  case  of  In  re  Juckut  Roy,\  in  giving 
the  decision  of  the  Court.  [Norman,  J. — Was  there  more  than  one  Judge  in 
that  case  ?  Applications  of  this  kind  are  usually  made  before  a  single  Judge — 
Morley's  Digest,  Title  Habeas  Corpus,  277. — Mr.  Anstey  referred  to  Rex  v. 
Ramgovind  Mi//er,X]  The  case  of  In  re  Juckut  Roy\  was  not  a  case  where  a 
writ  was  granted  ;  it  was  a  case  where  a  nrie  had  been  granted  to  show  cause 
why  a  writ  should  not  be  issued ;  the  rule  was  discharged  by  the  Court.  The 
granting  or  discharging,  a  rule  is  always  the  act  of  ^  Court,  not  of  a  single 
Judge. 

It  was  contended  that  the  Government,  in  confining  any  one  under  Regu- 
lation III.  of  1 81 8,  ought  to  show  that  there  was  danger  of  foreign  hostility  or 
internal  commotion,  but  that  is  entirely  a  question  for  the  executive  Govern-  • 
ment  to  decide,  and  one  which  they  have  decided  by  the  steps  they  have  taken. 
The  prisoner  is  confined  under  a  warrant  in  accordance  with  the  Regulation, 
and  the  question  cannot  be  gone  into  now. 

— — — X 

*  I  Moore's  I.  A.  252.  t  1  Boul.  354. 

%  Morton's  Rep,  2x1. 
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\t^o.  The  powers  of  legislation  given  to  the  Government  of  India  by  3  anJ  4 

— Will.  IV.,  c.  85,  are  very  large  :  there  were  limits  that  they  might  not  make 

Matter^of  -^^^^  ^^  contravention  of  those  already  made,  or  against  the  prerogiative  of  the 
AaiBfiR  Khan,  Crown.  [Norman,  J. — Is  not  a  writ  of  habeas  corpus  a  prerogative  writ  ?  Mn  __ 
6  B.  L.  K.  Aniey, — See  Bushetts  case*  and  DarneVs  ccLse\?[  The  Regulation  jjl^mii  It8t^ 
^^'  affect  the  prerogative  of  the  Crown  ;  see  per  Colvile^  C.J.,  In  re  Juckut  Roy;X 
Blackstone's  Commentaries  by  Stephen,  vol.  2,  p.  620.  See  his  definition  of 
prerogative,  /</.,  p.  48^.  It  cannot  be  contended  that  the  Regulation  absolves 
subjects  from  their  allegiance;  sec  per  C(Ay\\ty  C,},,  Irt  re  yuckuf  Roy,X  Iii 
that  case  all  the  points  arose  which  have  arisen  here,  therefore  the  present  ques- 
tion has  been  decided.  The  argument  is  fallacious,  which  is  based  on  the  as-^ 
sumption  that  all  the  laws  which  are  in  force  in  England  are  also  law  here. 
The  difference  between  the  circumstances  of  the  two  countries  has  been  ig- 
nored. A  law  which  would  not  be  gtood  in  England  might  very  well  be  law  here, 
whether  we  consider  the  country  as  ceded  or  conquered.  (The  Advocate-Ge- 
tieral  then  reviewed  the  state  of  this  country  at  the  time  it  was  conquered  by 
the  English,  and  the  manner  in  which  they  acquired  criminal  jurisdiction.  He 
referred  to  Money's  Digest,  Introdtiction  31,  and  continued):  The  position  in 
which  conquered  or  ceded  countries  are  is  laid  down  in  several  cases.  In 
Blankard  V.  Galdy^^  it  was  held  that,  with  regard  to  an  uninhabited  country, 
the  laws  of  the  conquerors  apply ;  but,  if  inhabited,  the  law  of  the  conqueror 
is  not  established  there  until  it  is  declared  to  be  so  established.  The  same 
was  held  in  an  Anonymous  case\  In  Campbell  v,  Halt%  it  was  decided  that 
the  Crown  had  no  power  to  impose  taxes  in  the  Island  of  Grenada,  which  had 
been  conquered  from  the  French^  it  having  been  stipulated  that  ft  should  be 
governed  by  its  existing  laws,  and  the  Crown  having  given  power  to  the  Go- 
vernor to  summon  a  Council  for  making  laws  there.  What  took  place  in  this 
country  was,  that  the  East  India  Company  took  the  administration  of  civil  and 
criminal  law  from  the  Mogul,  and  the  Mahomedan  law  was  then  the  law  of 
the  Crimind  Courts,  and  it  remained  so,  subject  to  any  Acts  or  Regulations 
made  by  the  Governor-General  as  representing  the  Govennnent. 

It  is  said  that  Regulation  III.  of  181 8  is  void  as  being  cont^ry  to  Magna 
Charta;  but  has  Magna  Charta  been  introduced  into  this  country?  As  to  the 
Regulation  itself,  there  is  nothing  either  in  its  scope  or  object  malum  in  se.  It 
is  the  law  of  this  country,  and,  therefore,  a  person  can  be  lawfully  imprisoned 
under  it,  so  that  it  cannot  be  said  to  be  contrary  to  Magna  Charta.  That  the 
passing  of  this  law  absolved  every  subject  from  his  allegiance  cannot  be  seri- 
ously contended.  It  lies  on  the  other  side  to  show  thstt  it  is  so.  [Norman,  J. 
— Do  you  contend  that  Magna  Charta  was  never  introduced  either  in  the  mo^ 
fussil  or  in  the  local  jurisdiction ;  into  Calcutta  for  instance  ?]  It  is  contended 
it  was  not  introduced  into  the  mofussil ;  in  the  local  jurisdiction  it  would  apply 
to  British  subjects,  but  it  is  not  so  clear  that  it  was  introduced  as  regards  native 
subjects.  This,  however,  is  a  matter  existing  out  of  the  local  jurisdiction. 
The  Parliament  has  power  at  any  time  to  suspend  the  Habeas  Corpus  Act,  and, 
if  they  do,  it  cannot  be  said  that  the  allegiance  of  the  subject  is  at  an  end. 
So  Parliament  has  given  power  to  the  Legislature  here  to  pass  Regulation  III. 
of  1818,  which  is  practically  the  same  as  a  suspension  of  the  Habeas  Corpus 

*  ♦  Vaughan's  Rep.  135.  5  2  Salk.  411. 

+  3  Howell's  State  Trials,  x.  (|  2  P.  Wms.  75. 

X  Boul.  357,  358.  ^  1  Itowp.  209. 
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Act ;  ind  unless  the  arginnent  is  valid  that,  on  the  suspension  of  the  Habeas         r8;&. 
Corpus  Act,  every  subject  ceases  to  owe  allegiance  to  the  sovereign,  the  argu- 


ment that  Regulation  III.  of  1 8 18  causes  a  cessation  of  allegiance  in  the  sub-    mJ^^e"^ 
,.^ectis  invalid.  Ameer  Khajt, 

iTl^  Regulation/  too,  is  supported  \>y  the  Acts  XXXIV<  of  1850  and  IIL  ^92! 
of  1858,  which  extend  its  operation,  and  were  passed  at  a  time  when  it  can- 
not be  doubted  the  Legislature  had  power  to  pass  then>.  By  the  latter  of 
these  Acts  they  enact  by  s.  2  that  "  Regulation  IIL  of  1818  ^11  be  in  force 
within  the  local  linaits  of  the  jurisdiction  of  the  Suprenie  Courts  of  Judicature 
at  Calcutta,  Madras,  and  Bon>bay,"  This  gives  the  right  of  arresting  prisoners 
in  the  Presidency  towns.  The  renx)val  of  the  prisoner  in  this  case^  which  is 
alleged  to  have  been  illegal/  is  justified  by  s.  5  of  Act  IIL  of  1858. 

It  appears  upon  the  affidavits  that  Amir  Khan  is  detained  by  a  warrant  inr 
accordance  with  the  law — viz,.  Regulation  IIL  of  i8i8j  and  the  detentionr 
being  lawful,  the  rule  ought  to  be  discharged. 

The  Standing  Counsel  (Offg,)  on  the  same  side. — 'Is  this  a  case  in  which,, 
assuming  the  Court  has  power  to  issue  a  writ  erf  habeas  corpus,  it  ought  to  do  so,^ 
having  regard  to  the  matter  disclosed  in  the  affidavits  and  the  circumstance? 
of  the  case  ?  It  is  to  these  rather  than  to  precedents  that  the  Court  must 
look.  The  circumstances  in  the  case  of  In  re  Sreenauth  Roy*  differed  from 
those  of  the  present  case.  There  an  offence  had  been  committed  in  Calcutta, 
and  the  Court  held  they  had  jurisdiction ;  here  Dr.  Fawcus  had  committed  no 
offence  in  Calcutta.  In  that  case  it  was  said  that  an  action  of  trespass  would 
lie,  and  therefore  a  writ  of  habeas  corpus  could  be  issued ;  but  suppose  a  per- 
son had  been  enticed  inside  the  limits  of  Calcutta,  and  had  then  come  out  and 
been  seized  outside,  would  a  writ  of  habeas  corpus  issue  ?  Many  of  the  deci- 
sions of  the  Supreme  Court  as  to  its  jurisdiction  are  not  in  accordance  with 
law  or  justice ;  they  show  how  jurisdiction  was  usurped,  and  are  unreliable — 
Punchanund  Bose  v.  Davison,^  Martindell  v.  Toman,X  Bamasoondery  Dossee 
V.  Rajcoomaree  Dossee,  §  Latter  decisions  have  gone  on  a  contrary  principle — 
Emirt  Loll  v.  Kidd,\  The  affidavits  in  this  case  do  not  connect  Dr.  Fawcus 
with  the  arrest  at  all,  either  as  principal  or  accessory ;  no  act  has  been  done 
by  him  which,  though  la^vful  originally,  has  since  become  unlawful  so  as  to 
constitute  trespass ;  see  the  Six  Carpenter^  case.^  The  special  object  of  a 
writ  of  habeas  corpus  is  to  bring  up  the  person  detained,  and  to  inquire  whether 
he  is  properly  in  custody,  not  to  punish  the  person  who  is  detaining  him. 

The  original  arrest  is  not  to  be  considered  in  issuing  a  writ  of  habeas  cor^ 
pus,  but  only  the  legality  or  otherwise  of  the  detention.  It  is  submitted,  then, 
that  the  legality  or  otherwise  of  the  arrest  is  not  a  necessary  element  in  this 
case ;  and  that,  if  it  is  necessary,  that  cannot  affect  Dr.  Fawcus,  as  he  had  no- 
thing to  do  with  it.  [Norman,  J. — Suppose,  in  In  re  Sreenauth  Roy,**  the 
person  detained  had  been  handed  over  to  some  <Hie  else  out  of  the  jurisdiction!, 
could  not  a  writ  have  issued  from  the  Court  here  ?]  It  is  submitted  it  could 
not :  this  is  a  Coyrt  of  limited  jurisdiction.  The  Court  of  Queen's  Bench 
might  issue  a  writ  as  in  /;/  re  Anderson,**  but  it  is  unnecessary  to  consider  that. 


♦  Morton's  Rep.  226.  $  Taylor,  70. 

t  Id.,  149.  II  2  Hyde,  117, 

X  Id.,  x6i.  f  I  Smith's  L.  C.  134- 

♦♦  30  L.  J.  9.  B.  129. 
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1870.        Where  a  party  is  criminally  liable,  the  Court  will  not  consider  the  question  of 

the  arrest — 3  Bum's  Justice  of  the  Peace,  Title  Habeas  Corpus,  pp.  430-431, 

Matter^of  ^^^  cases  there  cited*  The  fact  that  Dr.  Fawcus  is  a  British  subject  does  not 
Amber  Khan,  make  him  subject  to  the  civil  jurisdiction,  for  the  civil  jurisdiction  does  not 
6  B.  L.  R.  now  depend  on  the  question  whether  a  person  is  a  British  subject  or  *""*  iTh^**'*' 
^^^'  fact  of  the  capture  having  been  made  in  Calcutta  does  not  make  Dr.^awcus 
subject  to  the  jurisdiction,  for  with  that  he  had  nothing  to  do.  The  writ  of 
habeas  corpus  is  not  a  wholly  criminal  process ;  see  3  Bum's  Justice  of  the 
Peace,  Title  Habeas  Corpus,  p.  431,4  Blackstone's  Commentaries,  p.  27; 
and  it  may  well  be  that  the  Court  has  no  power  to  issue  a  writ  of  habeas 
iorpus  against  a  man,  although  it  has  criminal  jurisdiction  over  him.  If  it  be 
a  wholly  criminal  matter.  Dr.  Fawcus  is  not  primarily  liable  to  the  jurisdiction 
of  the  Court ;  he  should  be  committed  and  sent  up  in  the  usual  way  under 
the  provisions  of  the  Criminal  Procedure  Code.  The  jurisdiction  of  this  Court 
is  limited.  [Norman,  J. — If  a  European  British  subject  were  seized  in  Cal- 
cutta, and  put  in  jail  in  the  mofussil,  would  he  not  be  entitled  to  a  habeas  cor- 
pus from  this  Court  ?]  He  would  be  entitled  to  a  writ  of  habeas  corpus ;  the 
question  is — ^What  Court  could  grant  it  ?  In  the  case  of  a  European  British 
subject  being  imprisoned  in  the  mofussil,  it  might  well  be  that  this  Court  could 
issue  a  writ  of  habeas  corpus  to  bring  him  up,  as  this  Court  has  criminal  juris- 
diction over  him  in  respect  of  offences  committed  by  him ;  but  in  In  re  Sree- 
nauth  Roy,*  the  writ  was  issued,  not  because  the  person  detained  had  a  right 
to  it,  but  because  the  detainer  was  held  subject  to  the  jurisdiction.  The  case 
of  In  re  The  Bombay  Justices^  merely  decides  that,  where  the  Court  has  both 
civil  and  criminal  jurisdiction,  a  writ  of  haheas  corpus  will  issue — ^that  is, 
because  a  writ  of  habeas  corpus  is  partly  civil  and  partly  criminal.  The  King 
V.  MonisseX  is  not  in  point ;  the  writ  there  was  issued  to  a  place  within  the 
local  limits  of  the  jurisdiction.  Those  cases  which  have  been  cited  as  prece- 
dents are  no  guide  whatever,  and  are  no  authority  to  the  Court  to  issue  a  writ 
of  habecLS  corpus  in  the  present  case. 

It  has  been  assumed  that,  on  the  establishment  of  English  rule  here,  all 
the  law  of  England  was  introduced  ;  but  this  does  not  follow.  How  are  con- 
quered or  ceded  countries  dealt  with  as  to  the  laws  governing  them  ?  In  Pic- 
ton's  cas€,\  the  principle  in  Campbell  v.  Hall,\  that  the  laws  of  a  ceded  coun- 
try remain  until  expressly  altered,  was  fully  admitted;  see  also  Anonymous 
case,^  [Norman,  J. — ^Doyou  contend  that  the  English  statute  law,  except  that 
totally  inapplicable,  has  not  been  prior  to  1726  introduced  into  India?]  Yes. 
Slavery  existed  here  long  after  the  Slavery  Abolition  Act  in  1833.  In  1834 
power  was  given  to  the  Government  here  by  3  &  4  Will.  IV.,  c.  85,  s.  88,  to* 
take  into  consideration  the  abolition  of  slavery  in  this  country ;  but  it  was  not 
then  abolished,  nor  virtually  until  the  passing  of  the  Penal  Code.  It  could  not 
be  said  that  a  slave  had  a  right  to  a  writ  of  haheca  corpus  on  the  ground  that, 
tinder  Magna  Charta,  he  had  the  same  rights  as  a  European  British  subject- 
If  he  had,  how  was  slavery,  so  repugnant  to  the  English  constitution,  continued 
tmtil  i860?  English  law  could  not  have  been  introduced  bodily,  or  slavery 
would  have  ceased  in  1833.  If  slavery  could  exist,  why  C9uld  not  a  law  like 
Regulation  III. of  181 8,  for  the  confinement  of  seditious  persons,  exist  also? 
It  is  much  less  repugnant  to  English  law  than  slavery.    Englishmen  and  Native 

*  Morton's  Rep.  226.  f  30  Howell's  State  Trials,  934. 

t  I  Knapp,  P.  C.  I.  II   I  Cowp.  209. 

t  1  Strangc's  Notes  of  Cases,  4x8:  f  2  P.  Wms.  47, 
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subjects  never  were  on  an  equal  footing ;  if  so,  natives  -would  have  been  en-        ,3-^^ 
titled  to  the  privilege  of  beiM  tried  by  a  native  jury,  yet  until  7  Geo.  IV.,  c. 


37,  they  were  always  tried  by  English  juries.  The  laws  of  this  country  were  -.'^  the 
not  altered  by  the  Statutes.  The  Charters  establishing  Mayors'  Courts  in  1726,  Ameer1<han 
"^iwidj,^  Greo.  III.,  c.  63,  merely  give  civil  and  criminal  jurisdiction,  but  do  not  6  B.  L.  R.*  * 
state  what  law  was  to  be  administered.  [Norman,  J. — ^They  give  certain  pow-  39^^ 
ers  to  make  laws  not  repugnant  to  the  law  of  England.  It  seems  to  me  that, 
under  them,  English  criminal  law  was  to  be  administered.]  The  Mahomedan 
law,  which  existed  here  prior  to  1726,  was  not  then  immediately  and  entirely 
subverted.  [Norman,  J. — The  Charter  of  Charles  11. ,  dated  April  3,  1661, 
gives  power  of  civil  and  criminal  jurisdiction  over  all  persons  according  to 
the  laws  of  England.]  That  refers  only  to  the  servants  of  the  East  India  Com- 
pany J  it  would  not  introduce  English  law  universally.  The  country  was  not 
conquered  or  ceded  until  1765,  and  till  it  was  ceded  or  conquered  the  laws 
would  remain  unaltered ;  how  then  can  it  be  said  English  law  was  introduced 
in  1726,  when  the  country  was  subject  to  the  Mogul  ?  Prior  to  the  time  when 
Bengal  became  a  British  province,  the  law  of  England  was  not  introduced* 
The  most  important  Statute  subsequently  is  13  Geo.  III.,  c.  63.  The  words, 
"His  Majesty's  subjects,"  in  s.  14,  do  not  include  native  subjects,  but  only 
apply  to  British-bom  subjects;  s.  16  makes  a  further  distinction ;  see  also  s. 
34.  The  extended  privileges  given  by  7  Geo.  IV.,  c.  37,  as  to  jurors,  show 
what  was  meant  by  British  subjects;  13  Geo.  III.,  c.  63,  draws  a  wide  distinc- 
tion between  "  His  Majesty's  subjects"  and  "  inhabitants  of  India."  If  it  be 
said  that  the  distinction  was  done  away  with  by  the  proclamation  of  1858,  the 
answer  is  that  such  a  result  can  only  be  effected  by  Parliament, — ^the  Queen 
has  no  power  alone  to  authorize  it.  No  change  was  introduced  by  the  Charter 
of  1774;  see  Smoult  and  Ryan's  Rules  and  Orders,  9 — 17;  the  words  "Our 
subjects"  Ihere  only  apply  to  British-bom  subjects.  The  preamble  of  21  Geo* 
III.,  c.  70,  shows  that  it  was  never  supposed  that  English  law  had  been  intro- 
duced into  Bengal,  and  by  other  portions  of  it  their  own  laws  are  expressly 
reserved  to  natives  in  certain  cases,  see  s.  17.  The  enumeration  of  cases 
there  does  not  exhaust  their  whole  law,  and  it  was  not  intended  that  in  all  other 
cases  English  law  should  be  introduced.  Musleah  v.  MusUah*  was  decided 
on  this  principle,  but  Peel,  C.J.,  afterwards  resiled  from  this  opinion  in  Em^ 
mer  v.  Crump ;  f  see  also  Musleah  v.  Musleah  on  review.  J  These  decisions, 
however,  all  assume  that  the  English  law  applies  because  there  is  no  other 
law ;  but  the  application  of  the  English  law  has  been  Umited  in  many  cases* 
In  By  sack  v.  Bysack\  the  law  of  perpetuities  was  held  not  to  apply  to  this  * 
country.  In  the  case  of  The  Mayor  of  Lyons  v.  The  East  India  Company ^\ 
the  law  of  alienage  was  declared  inapplicable ;  and  in  The  Advocate- General 
of  Bengal  v.  Ranee  Surnomoyee  Dossee^^  the  law  of  forfeiture  for  suicide  was 
held  not  to  be  part  of  the  law  of  this  country.  [Norman,  J. — ^When  by  Charter 
the  English  Government  assume  to  appoint  authorities  in  Calcutta,  and  give 
them  civil  and  criminal  jurisdiction,  and  the  power  of  making  bye-laws  not  re- 
pugnant to  English  law,  is  it  not  a  clear  inference  that  they  meant  English  law 
to  be  introduced  ?]  If  they  had  Intended  it,  they  could  have  expressly  intro- 
duced it,  and  not  •have  left  it  to  be  implied.  If  English  law  was  introduced 
by  13  Geo.  III.,  c.  63,  why  does  21  Geo.  III.,  c.  70,  commence  by  beirtg  re- 
pugnant to  the  idea  that  English  law  had  been  introduced  ?     If  any  difficulty 

♦  Fulton,  430.  {  Bourke's  Rep.  282. 

t  Montriou's  Morton,  243,  ^55*  ||  i  Moore's  I.  A.  370. 

%  Boul.  335.  «I  9  Moore's  I.  A.  387. 
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1870,        was  found  as  to  what  kw  was  to  be  applied  in  cases  to  which  no  law  was  made 

'-'" "^  expressly  applicable,  the  difficulty  ought  to  have  been  represented  to  the  Legis* 

Matter^of  Mature ;  whereas  the  Courts  took  upon  themselves  to  introduce  English  law. 
Ameer  Khan,  The  decision  in  The  Mayor  0/  Lyons  v.  The  East  Luiia  Company*  was  on  the 
§  B.  L.  R.  ground  that  it  would  be  gross  injustice  to  apply  the  law  of  alienage  to  Cy\m\Vt^ 
^^  and  nothing  is  said  there  of  the  introduction  of  English  law ;  see  also  ^he  Ad^ 
vocate-General  of  Bengal  v.  Ranee  Surnomoyte  Dossee,^  Tfu  Indian  Chiefs  % 
J  ebb  V.  Lefevre,\  The  lex  loci  oi  Calcutta  for  European  British  subjects  was 
the  English  law,  modified  to  the  position  and  state  of  the  country.  Other 
European  nation's  had  their  own  laws,  Mahomedan  law  was  in  force  in  Calcutta 
for  natives  of  the  country  and  in  ihe  mofussil.  21  Geo.  III.,  c  70,  s.  17,  does 
not  abrogate  the  Mahomedan  law ;  the  exceptions  in  that  section  are  not  ex- 
haustive— see  the  preamble  to  the  Act.  On  the  same  principle,  a  clear  devise 
in  a  will  is  not  made  void  by  a  general  inaccurate  clause, — see  Jarman  on  Wills, 
x\,  26.  So  the  enumeration  of  Bandhus  in  the  Mitakshara  has  been  held  by 
the  Privy  Council  not  to  be  exhaustive.  The  whole  body  of  English  law  ^I'as 
never  introduced  with  regard  to  native  subjects.  If  it  is  said  it  was  introduced 
in  totOy  in  what  way  is  it  to  be  limited?  but  it  has  been  limited,  therefore  the  in- 
ference is  it  was  tiot  wholly  introduced — Advocate-General  of  Bengal  v.  Ranee 
ySurnomoyee  Dossee^^  per  Lord  Kingsdown.  The  Indian  Chi^,%  Jehh  v.  LefevreA 
The  Queen  v.  Nehon  and  Brand^  per  Cockbum,  C.J.  In  all  the  decisions  in 
which  the  question  arose,  it  seems  to  have  been  assumed  diat  it  had  been  in- 
troduced. If  the  words  "  liber  home"  are  used  as  opposed  to  a  slave,  the  fact 
that  slavery  existed  here  would*  show  that  Magna  Charta  was  not  introduced  • 
if  they  are  used  as  showing  the  distinction  between  a  freeholder  and  a  villain^ 
and  imply  a  superiority  of  tenure,  that  very  language  shows  that  Magna  Charta 
is  not  applicable  to  this  oountiy.  [Norman,  J.,  refers  to  the  definition  of  liber 
homo  given  by  Coke,  2nd  Institute,  p.  27. 

The  Mahomedan  law  gave  the  sovereign  absolute  power  over  the  subject, 
»nd  the  Governor-General  had  much  the  same  power  when  Regulation  III.  c5 
1 81 8  was  passed.  The  Statute  13  Geo.  III.,  c.  63,  was  passed  for  the  general 
Improvement  of  the  Company's  administration,  not  on  account  of  the  atrocities 
alleged  to  have  been  committed  by  Warren  Hastings ;  those  took  place  subse- 
quently. No  particular  state  of  circumstances  arose  in  1818  to  give  any  ex- 
planation of  the  passing  of  Regulation  III.  of  that  year ;  the  absence  of  any 
events  showing  the  necessity  of  it  makes  it  clear  it  was  an  act  of  State  policy, 
and  rather  limited  than  extended  the  then  power  of  the  Governor-General.  (The 
learned  counsel  here  referred  to  the  provisions  of  the  Regulation  with  regard  to 
measures  for  the  health  and  comfort  of  the  prisoner,  and  the  power  of  appeal 
given  him.) 

Regulation  III.  of  181 8  does  not  give  any  new  powers  for  the  first  time, 
nor  does  it  enact  anything  repugnant  to  the  law  of  the  realm,  or  beyond  the 
power  of  its  framers,— see  the  argument  of  Serjeant  Spankie  in  Buckingham's 
case  before  the  Privy  Council,**  and  Ouseley  v.  Plowden.ff  The  Statute  13  Geo, 
III.,  c.  63,  had  made  registration  of  the  Regulation  in  the  Supreme  Court 
necessary.  37  Geo.  III.,  c.  142,  makes  registration  no  longer  necessary,  and 
Regulation  III.  of  1818  was  passed  under  the  powers  given  by  the  latter 
Statute. 


*  I  Moore's  I.  A.  270.  ||  9  Moore's  I.  A.  387 ;  see  425. 

t  9  Moore'sJ.  A.  387.  f  Page  10  of  the  Charge  to  the  Grand  Jury. 

i  3  Rob.  Adm.  Rep.  29.  ♦♦  Auber's  Analysis,  i«. 

i  Clarke's  Rules  and  Orders,  Add.  56.  ff  i  Boul.  145. 
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Nor  is  the  Regulation  III.  of  181 8  void  as  being  in  derogation  of  the        1870. 

prerogative  of  the  Crown.     The  word  "prerogative"  has  a  double  meaning;  — j — ^ 

the  liberty  of  the  subject  may  be  in  derogation  of  the  prerogative  of  the  Crown,    matter^of 
The  first  attempt  01  the  Indian  Legislature  to  grant  patents  was  held  an  en-  Ameer  Khan, 
"^f^achipent  on  the  prerogative,  because  leave  ought  to  have  been  first  obtained     ^  ^-  ^-  ^' 
under  i'6>&  17  Vict.,  c.  95,  s.  26.     It  is  difllicult  to  see  how  the  Regulation  can         ^^'' 
absolve  the  subjects  from  their  allegiance,  when  by  its  terms  it  implies  that  it 
is  for  attempting  to  throw  off  their  allegiance  that  they  are  to  be  deprived  of 
liberty.     The  point  in  this  case  has  been  decided  in  the  case  of  In  re  Tuckut 
Roy*    The  circumstance  that  in  that  case  the  man  was  arrested  in  the  mofus- 
sil  and  confined  in  Calcutta,  and  in  the  present  case  arrested  in  Calcutta  and 
confined  in  the  mofussil,  cannot  make  any  difference  since  the  passing  of  Act 
III.  of  1858.     The  fact  that  this  is  not  a  case  of  arrest  by  the  Court,  but  by 
warrant  of  the  Governor-General  in  Council,  must  be  taken  into  consideration. 
If  the  enlargement  of  the  prisoner  by  writ  of  habeas  corpus  is  against  public 
justice,  31  Car.  II.,  c.  2,  does  not  apply ;  the  habeas  corpus  at  Common  Law  is 
applicable — 4  Stephen's  Blackstone,  27,  28.     See  also  Burdett  v.  Abbot,^ 

Mr.  Ansiey,  in  support  of  the  rule,  cited  8  Howell's  State  Trials,  38,  note, 
and  19  Id.,  11 52,  note,  to  show  the  ill  effects  of  arbitrary  power  in  individuals, 
and  instances  of  its  abuse  by  persons  who  assumed  pretensions  to  it.  The  law 
of  England  does  not  sanction  such  pretension  to  arbitrary  power.  The  cases 
which  have  been  cited  on  the  other  side  have  no  application  to  this  question  ; 
they  are  cases  relating  to  things,  this  is  a  case  relating  to  the  rights  of  persons  ; 
they  are  cases  of  private  law,  this  is  a  case  of  public  law.  The  word  "  law  " 
has  been  misused  by  the  other  side — viz.,  as  meaning  a  habit  or  custom  of  life ; 
it  should  here  be  used  in  its  primary'  sense — /*.  e.,  a  commandment.  The 
question  is  not  one  of  the  status  of  persons,  or  under  what  law  as  to  inheritance 
or  contract  they  may  be  living  ;  the  question  is  one  on  which  their  allegiance 
may  depend.  The  persons  who  first  acquired  this  territory  were,  although  living 
beyond  the  realm,  subject  to  the  sovereignty.  Their  own  act  put  them  oiU  of 
the  reach  of  the  protection  of  the  sovereign,  but  they  took  their  laws  with  them 
— Chalmers' Opinions,  206,  ^/j^^.,  517;  The  King  x.  The  inhabitants  0/  B  ramp- 
ton,X  per  Ellenborough,  C.J.  ;  Clarke's  Colonial  Law,  8,  note  4.  If  it  is 
by  the  sovereign's  act  that  his  protection  is  withdrawn,  the  subject  ceases  to  owe 
allegiance.  In  the  Charter  10  &  11  Will.  III.,  in  1798,  the  .settlements  of  the 
English  in  India  are  called  "  plantations,"  and  are  mentioned  as  subject  to  the 
English  sovereignty.  The  Statute  13  Geo.  III.,  c.  63,  was  passed  to  prevent 
the  recurrence  of  the  atrocities  and  cruelties  after  Clive's  time ;  as  21  Geo.  III., 
c.  70,  was  passed  on  account  of  the  abuses  in  Warren  Hastings'  administra- 
tion. (The  learned  counsel  then  referred  to  the  various  early  Charters  granted 
to  the  East  India  Company,  showing  how  English  law  was  introduced — by  Eli- 
zabeth, 31st  December  1600;  by  James  I.,  31st  May  1609;  by  Charles  II., 
April  3rd,  1 66 1,  and  27th  March  1668  ;  in  connection  with  which  he  referred 
to  the  cases  of  Naoroji  Beramji  v.  Roger s,\  Lopes  w  Lopes\%  and  Clark's 
Colonial  Law,  p.  7,  note  9. 

These  Charters  and  the  Statutes  since  passed  had  for  their  object  to 
strengthen  the  powa*  of  the  Courts  against  the  Company — see  the  ^linute  of 
Sir  E.  Ryan,  dated  October  2,  1829,  in  the  5th  Appendix  to  the  3rd  Report  of 
the  Select  Committee  of  the  House  of  Commons  on  the  East  India  Company — 


♦  I  Boul.  354.  X  10  East,  288. 

t  14  East,  I.  f  4  Bom,  H.  C.  Rep.  37. 

«[  5  Bom.  H.  C.  Rep.  172. 
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1870.        in  which  he  states  that,  with  reference  to  the  Regulations  passed  by  the  Go- 

vemor-General  in  Council,  parties  made  frequent  applications  in  the  Courts 

Matter\f  ^^i^st  the  registration  of  such  Regulations,  Us  provided  in  the  13  Geo.  111., 
AiikbrKhan,  c.  63  ;  and  it  was  always  considered  that  they  had  a  right  to  be  heard^^^Jb^i^ 
6  B.  L.  R.  time  and  circumstances  in  which  decisions  were  given,  and,  in  consUrtfffigthe 
^^^'  Acts  of  Parliament,  the  history  of  those  Acts  must  be  taken  into  consideration. 
The  whole  of.  the  English  law  was  introduced  as  the  lex  loci  by  the  early 
Charters  and  by  13  Geo.  III.,  c.  63 ;  and  afterwards  exceptions  were  made  on 
the  ground  of  greater  convenience,  and  the  different  state  of  the  two  countries. 
Thus,  at  various  times.  Acts  were  passed  by  the  Imperial  Parliament,  and  de- 
cisions were  given  with  respect  to  the  applicability  of  particular  portions  of 
English  law  to  India ;  and  in  certain  cases  the  native  laws  were  reserved  to  the 
natives.  What  would  be  crime  by  English  law  was  not  to  be  crime  here  if 
justified  by  the  religion  of  the  people,  hence  the  difficulty  of  abolishing  slavery. 
It  is  said  that  slavery  existed  here  long  after  it  was  abolished  in  England  ;  it 
was  not  until  the  case  of  The  Negro  Somersell*  that  it  was  shown  to  be  con- 
trary to  the  law  of  England — per  Lord  IMansfield.  Before  that  it  could  not  be 
said  to  be  contrary'  to  the  law  of  England,  as  could  have  been  said  of  torture. 
A  late  opinion  on  slavery  is  that  of  ^Ir.  Justice  Best  in  Forbes  v.  Cochrane,^ 
given  before  the  Slavery  Abolition  Act  3  &  4  Will.  IV.,  c.  85.  Torture  was 
never  legal  under  the  British  rule  in  India ;  it  was  never  used  here  in  accord- 
ance with  law  ;  see  on  this  subject  Picto7is  case.%  Torture  would  cease  on  the 
entry  of  a  British  force  into  the  country — Mostyn  v.  Fabn'gas.  §  These  cases 
show  that  laws  contrary  to  the  principles  of  the  law  of  England  would,  on  the 
introduction  of  English  law,  be  abrogated  without  special  Act  of  Parliament. 
(The  learned  counsel  then  referred  to  Mr.  Law's  contention  at  the  trial  of 
Warren  Hastings  that  his  conduct  was  justified  by  the  Mahomedan  law,  and 
Mr.  Burke's  reply  showing  that,  although  the  Mahomedan  laws  were  severe, 
they  were  just,  and  did  not  permit  an  arbitrary  exercise  of  arbitrary  power — 
3rd  volume,  Burke's  Speeches.)  If  it  is  said  this  arrest  has  been  made  in  ac- 
cordance with  Mahomedan  law,  it  has  failed  to  answer  the  requirements  of  that 
law ;  if  it  is  good  at  all,  it  must  be  by  English  law.  (The  learned  counsel  re- 
referred  to  the  la  e;  Charters  down  to  the  establishment  of  the  Supreme  Court 
granted  by  Charles  II.  on  27th  IMarch  1669  ;  by  2  Jac.  II.,  12th  April  1686  ; 
5  Will.  &  Mary,  nth  November  1693  ;  10  &  11  Will.  III.,  5th  September  1698; 
5  Geo.  I.,  c.  II ;  7  Geo.  I.,  c.  21  ;  13  Geo.  I.,  24th  September  1726  ;  26  Geo. 
II.,  8th  January  1753  ;  and  31  Geo.  II.,  19th  September  1757,  observing  of 
them  that  they  all  contained  provisions  requiring  that  the  laws  made  by  the 
Company  should  be  reasonable,  not  repugnant  to  the  laws  of  England,  and 
subject  to  confirmation  by  Parliament.)  The  next  Statute  was  13  Geo.  III., 
c.  63,  which  establishes  the  Supreme  Court,  under  the  powers  given  by  which 
the  Regulation  III.  of  181 8  was  passed.  The  argument  that  IMagna  Charta 
and  other  laws  relating  to  personal  liberty  are  on  the  same  footing  as  merely 
local  laws,  and  do  not  apply  to  India,  is  not  valid ;  because  whilst  many  laws 
which  it  would  be  inconvenient  to  introduce,  or  which  would  have  a  penal 
effect,  might  not  apply,  it  would  not  follow  that  a  statute  which  would  be 
beneficial  (as  one  regarding  personal  liberty)  would  not  be  applicable.  **  Bene- 
ficial laws  may  extend  to  things  not  in  esse  at  the  time  of  making  the  Statute, 
penal  ones  never  do" — Daives  v.  Paint er.%     On  this  principle,  56  Geo.  III., 

*  20  Howell's  State  Trials,  i.  +  3©  H  swell's  State  Trials,  87a 

t  2  B.  &  C.  470-  »  I  Smith  s  L.  C.  623. 

•"  Freeman's  Rep,  175, 
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c.   100,  passed  to  amend  the  Habeas    Corpus  Act,  applies  to  India.     The        1870. 

right  to  a  writ  of  habeas  corpus  is  a  natural  right ;  the  date  of  it  is  doubtful,  but 

it  is  an  ancient  right — Croke,  Car.,  466.     In  Roman  law,  it  is  found  in  the   matter^of 
De  homine  libera  exhibendo — Dig.,   43,  Tit.  49.     It  existed  in  Spain  in  the  AmeerKhan, 
^-lorm  of  the  writ  of  "manifestation,  "  see  2  Hallam's  Middle  Ages,  222.     It  is     6  B.  L.  R. 
a  prerogative  writ  in  some  sense,  because  it  is  a  writ  granted  by  the  sove-         ^^^' 
reign  as  protector  of  his  subjects — Bacons  Abridgment,  Title  Habeas  Corpus, 
A;  see  Richard  Bourns  case*  and  Bushel  Is  cdse.\      It  has  been  contended 
on  the  other  side  that  the  capture  is  immaterial ;  and  that  it  is  only  necessary 
to  justify  the  detention — but  see  Bacon's  Abridgment,  Title  Habeas  Corpus, 
A,  where  it  is  said  to  be  in  **  the  nature  of  a  writ  of  error  to  enquire  into  the 
legality  of  the  commitment,  and  orders  the  day,  the  caption,  and  the  cause  of 
detention  to  be  returned."     (The  learned  counsel  then  read  a  portion  of,  and 
commented  on,  the  Magna  Charta,J  observing  that  the  reading  "  vet  per  legem 
terrce  "  was  preferred,to  that  of  **  el  per  legem  lerrcc  "  on  the  question  whether 
the  Attorney-General  had  power  to  file  ex  officio  informations,  which  it  was 
held  he  had.)     The  lex  lerrcc  is  the  law  of  England  as  it  existed  then.     (He 
also  cited  the  words  of  Lord  Chatham  on  the  words  of  the  Charta ;  see  Hurd's 
Treatise  on  Habeas  Corpus.)     The  other  side  contend  that  there  was  no  trial 
by  jury  in  the  mofussil  until  the  Criminal  Procedure  Code,  and  therefore 
Magna  Charta  does  not  apply  ;  but  it  did  exist,  at  least  in  the  West  of  India,  in 
the  punchayely  which,  according  to  an  instance  given  by  Palgrave,  was  similar 
to  the  ancient  form  of  jury  in  England  in  time  of  Edward  III.     The  Sheriff  was 
bound  to  impannel  none  but  those  who  had  seen  the  offence  or. knew  theoffender. 
The  original  writ  to  summon  witnesses  was  not  a  subpoena^  but  a  habeas  corpus 
followed  by  a  dislringas.     Thus  it  was  not  necessary  to  introduce  trial  by  jury, 
as  it  already  existed  in  the  mofussil. 

As  to  the  right  of  every  subject  of  the  Crown  to  the  writ  of  habeas  corpus 
see  2  Hallam's  Middle  Ages,  342 ;  Coke's  2nd  Institute,  45b  ;  ist  Id.,  123b  : 
these  were  the  later  opinions  of  Lord  Coke  ;  Preface,  15th  Edition,  39,  Darners 
case.\  All  the  Statutes  that  apply  to  personal  liberty  have  a  permanent  personal 
application,  and  are  not  like  merely  local  Statutes ;  such  Statutes  are  extra- 
territorial. Besides  habeas  corpus,  there  are  other  writs  which  might  be  issued, 
and  which  are  writs  of  right.  One  is  the  writ  de  homine  replegiando,  for  the 
effect  of  which  see  ///  re  Mariin\  and  In  re  Treblecock,^  in  which  latter  case 
the  writ  was  maintained  by  Lord  Hardwicke.  Another  writ  is  that  of  mainprize, 
which  any  one  imprisoned  is  entitled  to,  on  giving  security  to  answer  any  charge 
— Jenkes'  case**  which  led  to  the  passing  of  the  Habeas  Corpus  Act,  31 
Car.  II.,  c.  2.  In  the  present  case  there  is  no  intention  on  the  part  of  the 
Government  to  try  Ameer  Khan,  and  they  have  concealed  the  reasons  for  his 
arrest.  The  Statute  56  Geo.  III.,  c.  100,  was  passed  to  amend  and  extend  the 
application  of  the  Habeas  Corpus  Act ;  this  Act  also  applies  to  India,  at  least 

•  Or.  Jac.  543. 

t  Vaughan's  Rep.  136. 

{  Nullus  iiber  homo  capiatur^  imprisoneiur,  aut  disseisietur  de  libero  ienemenio 
suo,  vel  libertatibus  vel  liberis  consuetudinibus  suis  ;  aut  ut  lagetur,  aut  ExuUtur  aut 
aliquo  modo  destruatur  ;  nee  super  eum  ibimus,  nee  super  eum  mittemus,  nisi  per  les^ale 
Judicium  parium  suoruin,  vel  per  legem  terra. 

S  3  Howell's  State  Trials,  43  ;  see  also  pages  8—16. 

i!  3  Payne's  Cir.  Rep.  348. 

f  t  Attkyn'g,  633. 

♦*  6  Howell's  State  Trial*,  laoo. 
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1870.        since  the  constitution  of  the  High  Courts.     There  are  no  words  in  the  Statute 

saying  it  shall  not  apply.     The  Letters  Patent  do  not  exclude  it.     It  applies, 

mItter^of   together  with  the  rest  of  the  Statute  law  applicable  to  the  state  of  the  country 
Ameer  Khan,  before  1726.     Practice  should  not  put  any  restriction  on  its  applying  ;  practice 
6  B.  L.  R.     is  not  unf requently  wrong —  Wilson  v.  Bates.*     It  is  submitted,  however,  it  1?* 
*^^^*  not  practice.     '*  Acts  of  Parliament  which  alter  other  Acts  in  force  in  the  colo- 

nies are  also  considered  by  inference  as  themselves  applying  there. "  This 
was  the  opinion  of  Dwarris,  following  the  best  authorities — Clark's  Colonial 
Law,  16;  see  also  Chalmers'  Opinions,  197-220;  Blankardv.  Galdy  ;f  Comyn's 
Digest,  Title  Navigation,  G.  3;  Anonymous  Case\X  i  Blackstone's  Commen- 
taries, 108  ;  Reg.  V.  The  Mayor  0/  Norwich  ;§  Stokes'  Law  of  the  Colonies,  5. 
This  precept  has  been  acted  on  in  the  High  Court  of  Bombay,  and  in  this 
Court  in  Griffin  v.  Deatkery\  decided  on  the  Statute  24  Geo.  IL,  c.  44, 
see  Morley's  Digest,  Title  Arrest.  The  only  distinction  taken  is  that  beneficial 
laws  are  held  to  apply,  and  penal  ones  not — Dawes  v.  Painter  ;^  Introduction 
to  Blackstone's  Commentaries,  107  ;  2nd  Report  of  West  Indian  Commission, 
61  ;  Penn  v.  Lord  Baltimore.'**  The  portion  of  Magna  Charta  relating  to  weirs 
on  the  Thames  and  INIedway,  which  is  eminently  a  local  law,  was,  mutatis 
mutandis,  held  to  be  extended  to  Ireland,  because  it  was  a  beneficial  law — 
Harris'  Hibernica.  Those  not  beneficial  have  been  held  to  be  not  applicable 
here,  as  the  Statutes  relating  to  superstitious  uses,  &c.  English  law  may  be 
kept  out  of  a  country;  but,  when  once  introduced,  there  is  no  power  to  limit  its 
application — Campbell  v.  Hall.\\  In  judging  whether  Acts  apply  or  not  to  this 
country,  it  must  be  considered  whether  they  are  beneficial  or  not ;  and  Courts 
of  Justice  established  by  Act  of  Parliament  are  not  bound  to  take  the  law  from 
any  particular  date,  as  1726,  but  all  the  beneficial  laws  are  applicable;  thus 
Magna  Charta,  the  Statutes  with  respect  to  the  liberty  of  the  subject  passed  by 
the  Plantagenets,  the  Petition  of  Right,  the  Bill  of  Rights  1688,  and  56  Geo. 
III.,  c.  100,  are  all  of  them  applicable  to  this  countr}\  The  Privy  Council,  in 
The  Advocate-General  of  Bengal  v.  Surnomoyee  L>ossee,Xt  say  that  those  who 
live  among  British  settlers  are  partakers  of  their  laws.  [Norman,  J. — But  they 
expressly  exclude  India.]  The  state  of  things  existing  at  the  time  of  that 
decision  does  not  exist  now.  "  Reasons  of  State  are  not  allowed  to  influence 
our  judgments  by  the  constitution  of  English  law, ''  per  Lord  Mansfield  in  The 
King  v.  Wilkes  \\\  and  as  to  the  danger  of  arbitrary  power  in  the  State,  and 
claim  to  summary  jurisdiction,  see  3rd  volume  of  Sir  W.  Jones*  works,  48,  in 
his  charge  to  the  Grand  Jur}\  The  present  claim  to  summary  jurisdiction  goes 
farther  than  what  is  denounced  by  Sir  W.  Jones.  In  Queen  v.  Ogilvie^W  Peel, 
C.J.,  says  :  "  On  the  construction  of  the  habeas  corpus  we  are  bound  to  follow 
the  decisions  of  the  English  Courts  in  preference  to  decisions  of  this  Court.  " 
Sir  C.  Grey,  Sir  E.  Ryan,  and  the  other  Judges  in  1829,  gave  their  express 
opinion  that  the  English  law  relating  to  habeas  corpus  was  in  force  in  India — see 
5th  Appendix  to  the  3rd  Report,  1200;  see  also  the  observations  of  Cockbum, 
C.J.,  in  The  Queen  v.  Nelson  and  Brand.^^  Express  power  was  given  to  the 
Company  by  5  Geo.  I.,  c.  21,  s.  22^  to  arrest,  seize,  and  deport  persons  who 

J 

•  3  M.  &  Cr.  197.  ♦•  I  Ves.  385. 

t  4  Mod.  Rep.  222 ;  S.  C.  2  Salk.  411.  ff  i  Cowp.  204. 

X2P.  Wms.  75.  XX  9  Moore's  I.  A.  424. 

f  2  Ld.  Raym.  1245.  \\  19  Howell's  State  Trials,  II12. 

Morton's  Rep.  360,  Taylor,  137. 

<[  Freeman's  Rep,  175.  ^y  P.  65  and  66  of  the  Charge  to  the 

Grand  Jury. 
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traded  ^\•ithout  authority  in  the  East  Indies.    Power  to  deport  implies  power  to         1S70. 

arrest  and  detain,  but  power  to  arrest  and  detain  does  not  necessarily  imply  — j 

power  to  deport — see  Nicol  v.  Verehty*  which  was  a  case  decided  on  that  Act  of  matter^of 
^Parliament.  If  the  power  of  making  laws  to  restrain  the  liberty  of  the  subject  Ameer  Khan, 
exists  here,  the  onus  of  showing  that  it  does  exist  is  on  those  who  assert  such  ^  B-  L.  R. 
a  power,  and  express  authority  must  be  shown  for  its  exercise,  for  without  ex-  *^^^' 
press  authority  they  cannot  make  laws  at  all.  The  cases  of  the  arbitrary  exer- 
cise of  power  of  arrest  cited  by  the  other  side  are  cases  where  express  authority 
was  given  by  the  Legislature.  Here  there  is  no  express  authority.  In  Buck- 
ingham's  case,-\  there  was  such  express  power  given,  and  the  Privy  Council 
refused  to  interfere  only  because  such  special  power  had  been  given,  and  they 
thought  that  the  complainant  had  mistaken  his  remedy,  which  was  by  action 
in  the  ordinary  way  under  the  Statute.  This  is  borne  out  by  the  fact  that 
compensation  was  afterwards  made  to  him.  As  to  the  introduction  of  English 
law,  and  the  distinction  between  public  law  and  personal  law,  between  rights 
of  persons  and  rights  of  things,  see  The  Secretary  of  State  v.  The  Administrator' 
General  of  Bengal yX  per  Markby,  J.  All  the  Charters  reserved  the  laws  of 
England,  and,  in  giving  the  power  of  legislation,  expressly  stipulated  that  such 
legislation  should  be  reasonable  and  not  repugnant  to  the  law  of  England.  (13 
Geo.  III.,  c.  63  ;  21  Geo.  III.,  c.  70;  10  Geo.  III.,  c.  21  ;  33  Geo.  III.,  c. 
52,  s.  45  ;  37  Geo.  III.,  c.  142,  which  enacts  that  certain  Regulations  should 
be  codified,  without,  as  the  other  side  contend,  recognizing  the  validity  of 
each  separately ;  39  &  40  Geo.  III.,  c.  79,  ss.  18  and  19,  cited  to  show 
this.)  47  Geo.  III.,  c.  155,  s.  35,  made  all  Europeans  subject  to  any  Regula- 
tions which  might  be  made  by  the  local  legislature.  Thus,  Regulation  III. 
of  18 18,  if  good  against  Hindus,  Mahomedans,  Ac,  is  also  in  force  against 
all  European  British  subjects.  In  Bryant  v.  'Foot\  it  is  shown  that,  if  a  claim 
be  bad  or  unjust  in  its  inception,  it  is  wholly  bad,  so  it  is  with  Regulation  III. 
of  1 81 8,  w^hich  is  void  for  rankness  and  excess  of  authority  in  the  framers — 
Biddle  v.  Tarrany  Churn  Bonnerjee^^  per  Peel,  C.J. ;  ^Qt2\soBonham's  case,% 
The  City  of  London  v.  Wood,'**  Day  v.  Savadgey-ff  Calvin's  case,H  The  Le 
Louis^  per  Lord  Stowell,  The  Lord  Cromwell*scase,\\\\  Stewart v,  lMwtony%^ 
The  Baron  de  Bode  v.  The  Queen,***  The  other  side  contend  that  English  law 
was  not  in  force  in  the  mofussil  in  1 818.  If  so,  where  was  the  power  to  pass  the 
Regulation  III.  of  181 8  ?  It  was  passed  either  under  Mahomedan  or  English 
law.  No  authority  exists  in  Mahomedan  law  under  which  it  could  have  been 
passed.  If  passed  under  English  law,  it  is  void  as  being  in  excess  of  the 
power  of  legislation.  Thus,  in  either  case  Regulation  III.  of  181 8  is  void. 
(The  learned  counsel  here  referred  to  the  opinions  of  Lord  Denman  and  Sir 
W.  Home,  that  slaves  in  the  island  of  Tortola  were  entitled  to  the  benefit  of 
clergy  and  to  the  protection  of  the  Common  Law  as  subjects  of  the  Queen — 
Forsyth's  Opinions,  205,  457.)  They  were  of  opinion  that  the  indictment  was 
invalid  because  it  gave  the  accused  no  notice  of  the  offence  with  which  he  was 
charged. 

As  to  how  far  the  repugnancy  of  an  Act  to  the  law  of  England  affects  its 
validity,  see  the  ]Miiiute  of  Sir  C.  Grey  of  October  1829,  3rd  Appendix  to  the 

*  2  Wm.  Bl.  1277 ;  see  1283,  per  Grey,  C.J.            **  12  Mod.  Rep.  687. 

+  Auber's  Analysis,  18.  tf  Hobart's  Rep.  87, 

t  I  B.  L.  R  O.  C.  no.  jj  7  Rep.  14. 

f  3  L.  R.  Q.  B.  497.  \\  2  Dodson's  Adm.  Rep.  254. 

H  T.  &  B.  391,  406.  ;  4  Rep.  13. 

•r  8  Rep.  114—118  •  •!  I  Bine.  374. 
***3H.  L.C449. 
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1870.        5th  Report,  1 1 26,  and  the  Minute  of  Lord  W.  Bentinck,  p.  1188.     Regula- 

'  tion  III.  of  1 81 8  was  made,  if  made  under  anj  of  the  Statutes,  under  13  Geo. 

Mattkr^of  ^^^•»  ^-  ^3-  '^^^^  ^^®  Legislature  here  should  have  had  powers  to  make  a 
Ameer  Khan,  law  enabling  the  Government  to  make  arrests  and  detain  suspicious  persons 
6  B.  L.  R.  would  be  inconsistent  with  the  principles  of  the  Imperial  and  Colonial  Legist 
^^^*  latures :  for  the  Imperial  Legislature  at  various  times  was  called  upon  to  ex- 
tend the  powers  given  by  13  Geo.  III.,  c.  63,  as  they  did  by  39  and  40  Geo. 
III.,  c.  79,  s.  18,  55  Geo.  III.,  c.  84,  s.  6,  and  33  Geo.  IlL,  c;  52,  s.  45. 
Regulation  III.  of  181 8  is  either  void  for  dealing  with  a  subject  exhausted  by 
these  Acts  of  the  Imperial  Legislature,  or  it  was  not  intended  to  apply  to  any 
case  coming  under  the  provisions  of  those  Acts.  In  those  Acts,  power  of 
arrest  is  given,  but  the  arrest  must  be  by  warrant,  and  the  causes  of  detention 
must  be  shown,  and  the  prisoner  be  brought  to  trial ;  see  the  Minute  of  Sir  C. 
Grey  above  referred  to,  1 1 28.  Allegiance  and  protection  are  reciprocal,  and  any 
act  which  tends  to  reduce  the  protection  of  the  sovereign  absolves  the  subject 
from  his  allegiance — see  Calvin  s  case*  If  an  Act  be  passed  contrary  to  inter- 
national law,  it  would  be  void,  and  the  Judges  would  not  be  bound  to  recog- 
nize it — The  FoXy'\  Regina  v.  Servant  decided  in  1845 ;  see  also  Reg,  v.  Reaj,^ 
decided  on  the  21st  May  1870;  Samaldars  Bechardars  v.  The  Collector  0/ 
AhmedabadyW  decided  on  20th  July  1870, /^r  Tucker,  J. ;  and  The  Thakoorof 
Pali  tana  y^  decided  in  August  1870  by  the  High  Court  at  Bombay. 

To  come  to  later  Acts  of  the  Imperial  Legislature  giving  power  to  the  Legis- 
lature here,  there  is  3  &  4  Will.  IV.,  c.  85,  s.  43;  that  power  is  limited  by  enact- 
ing that  the  Governor- General  shall  not  make  laws  "affecting  any  prerogative 
of  the  Crown,  or  the  authority  of  Parliament,  or  any  of  the  unwritten  laws  of 
-  Great  Britain  on  which  may  depend  the  allegiance  of  the  subject;"  and 
s.  51  reserves  the  right  to  make  laws  for  India,  showing  an  intention  to  limit 
the  power  of  the  GDvernor- General  in  Council.  As  to  what  legislation  the 
Pariiament  thought  expedient,  see  ss.  85,  87,  88,  89,  and  109.  The  effect  of 
the  whole  Act  was  to  give  every  native  of  India  the  full  rights  of  a  natural-born 
British  subject  in  the  same  way  as  conquest,  which  makes  naturalized  subjects 
of  the  conquered — see  per  Lord  Mansfield  in  Campbell  v.  HalL^  That  this 
effect  was  not  produced  before  was  due  to  the  peculiarity  of  the  tenure  of 
India  by  the  English.  Before  that  time  the  Company  had  held  India  on  a 
kind  of  feudal  tenure;  after  that  it  became  a  trustee  for  the  Crown.  The  argu- 
ment drawn  from  the  fact  that  the  laws  of  alienage  do  not  apply  here  is  not  a 
correct  one,  for  the  laws  of  alienage  could  not  apply  unless  specially  introduced; 
they  are  penal  laws,  and  were  not  introduced  into  England  until  13  Edward 
II.  by  the  statute  de  prerogativd  regis.  All  the  cases  against  which  the  other 
side  contend  were  decided  subsequently  to  1833,  Next  was  passed  16  and  17 
Vic,  c.  95,  by  s.  37  of  which  natives  are  capable  of  qualifying  themselves  for 
civil  or  military  service.  S.  26  makes  the  consent  of  the  Queen  necessary  to 
the  validity  of  any  law  of  the  Governor-General  in  Council  affecting  the  prero- 
gative of  the  Crown.  There  is  nothing  affecting  the  provision  in  former  statutes 
that  such  laws  shall  be  not  repugnant  to  the  law  of  England.  Regulation  III, 
of  1818  was  re-enacted  after  the  mutiny  by  Act  III.  ^of  1858.  It  was  not 
renewed,  for  it  never  existed  as  a  law,  not  having  been  registered;  if  it  was  in 
force  as  law»  why  was  it  not  put  in  force  in  1857  or  1858?    The  Legislature  of 

•  7  Rep.  4  &  5.  47  Bom.  H.  C.  Cr.  6. 

f  fid.  Adm.  Rep.  313,  314.  :i  Unreported. 

X  I  Den.  Cr.  C.  f04.  f  I  CoWp.  aog. 
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1858  had  no  power  to  renew  or  confirm  Regulation  III.  of  18 18.     Then  comes         1S70. 
the  case  of  In  re  Tuckut  Royy^  decided  by  Sir  J.    Colvile,  C.J.    [X  jxman,  J. — 


In  thk 


or 


That  case,  I  find  from  the  records  of  the  Court,  was  heard  by  Colvile,  C.J.,  and  j^J^^g"'  ^^ 
Sir  C.  Jackson:  the  most  recent  practice  of  the  Supreme  Court  seems  to  have  AmkerKh'vn, 
been  to  grant  writs  of  habeas  corpus  sitting  in  banco ^  That  case  was  decided  ^  B.  L.  R. 
under  very  different  circumstances;  all  the  horrors  of  the  mutiny  had  taken  ^^^' 
place.  Act  III.  of  1858  was  passed  on  January  25;  yet  in  his  judgment  in 
In  re  Tuckut  Roy^^  which  was  only  a  month  subsequent,  Colvile,  C.J.,  does  not 
mention  Act  III.  of  1858;  he  did  not  think  it  an  Act  to  be  relied  on.  The 
previous  opinion  of  Colvile,  C.J.,  was'a  dififerent  one  from  that  expressed  in 
In  re  Tuckui  Roy*  see  Ouseley  v.  Plowden.\  The  expression  **  government  of 
territories"  means  government  of  the  inhabitants  of  the  territories.  Either 
Regulation  III.  of  181 8  is  utterly  void,  or  it  is  applicable  to  every  one — all 
subjects  alike.  The  case  of  In  re  Tuckut  Roy'*  is  distinguished  in  the  follow- 
ing points :  ist — The  party  arrested  there  was  not  a  British  subject.  2nd — He 
was  not  arrested  in  time  of  peace,  ^rd — He  was  arrested  in  the  mofussil.  4M — 
The  effect  of  the  passing  events  of  the  mutiny  on  the  minds  of  men  must  be 
taken  into  consideration.  5M — It  is  inconsistent  with  English  cases,  and  the 
principle  laid  down  by  Peel,  C.J.,  in  Reg,  v.  Ogilvie.X  should  prevail,  that  when 
the  right  to  a  writ  of  habeas  corpus  is  in  question,  the  English  cases  should  be 
looked  to  in  preference  to  the  Indian  ones.  The  Court  is  not  bound  by  In  re 
Tuckut  Roy.*  In  Drummond  v.  Drummond,\  the  Vice-Chancellor  followed 
the  other  authorities,  and  refused  to  be  bound  by  the  Lord  Chancellor  (West- 
bur}')  in  Foley  v.  Maillardet\\  and  Cookney  v.  Anderson^^  and  on  appeal  that 
decision  was  affirmed.**  [Norman,  J. — The  case  of  issue  of  writs  of  habeas 
corpus  is  different ;  the  practice  in  Westminster  Hall  is  that  the  decision  of 
one  Judge  in  the  matter  of  a  writ  of  habeas  corpus  does  not  conclude  another 
Judge.]  Just  so.  If  In  re  Tuckut  Roy*  was  ever  an  authority,  it  is  no  longer 
so  since  the  passing  of  21  and  22  V^ic,  c.  106,  by  which  the  government  of 
India  was  transferred  to  the  Queen.  S.  78  empowers  the  Queen  to  issue  pro- 
clamations. As  to  the  power  of  the  Queen  to  bind  her  subjects  by  proclama- 
tions, see  Bacon's  Abridgment,  Title  Prerogative,  D,  8 ;  a  royal  proclamation 
has  the  force  of  law  (reads  proclamation  of  November  i,  1858).  Regulation 
III.  of  18 1 8  is  utterly  inconsistent  with  these  words.  The  proclamation  con- 
fers equality  on  all  subjects  of  the  Queen  in  India. 

The  High  Court  has  the  same  power  and  extent  of  original  civil  jurisdic- 
tion as  the  Supreme  Court  had.  It  has  such  jurisdiction  in  all  parts  of  India; 
it  cannot  be  said  that  when  a  man  has  been  arrested  within  its  local  jurisdic- 
tion, and  carried  without  it,  this  Court  has  no  power  over  a  person  illegally  de- 
taining him.  Dr.  Fawcus  is  both  civilly  and  criminally  liable  to  the  jurisdic- 
tion of  the  Court.  Even  if  this  be  a  matter  of  State,  this  Court  has  power  to 
issue  a  writ  of  habeas  corpus  to  compel  a  discover)-  of  all  the  circumstances, 
and,  if  it  think  fit,  to  restore  the  prisoner  to  liberty. 

A  writ  of  habeas  corpus  will  lie  to  bring  up  a  man  taken  in  execution — 
BushelVs  case  ;tt  such  a  writ  will  issue  at  Common  Law,  not  umler  the  Habeas 
Corpus  Act.     Where  a  person  is  imprisoned  by  a  Criminal  Court  competent  to 


•  I  Boul.  354.  II  1  De  Gcx.,  J.  &  Sm.,  389. 

t  Id.,  162.  168,  169.  %  Id.,  365. 

X  Taylor,  IQ7.  **  2  L.  R.  Ch.  App.  .^3. 

§  3  L.  R.,  Lq.,  335.  ft  6  HowelFs  State  TriaiR,  ^>7. 
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1870.        exercise  such  jurisdiction,  there  is  no  Common  Law  remedy  by  habeas  corpus ; 
but  where  a  person  is  confined  on  a  charge,  a  writ  of  habeas  corpus  will  issue, 


Matter^of  ^'^^  ^^®  Court  will  then  exercise  its  discretion  as  to  releasing  him  or  remand- 
AmserKhan,  ing  him.  In  cases  where  a  man  is  detained  in  custody  on  suspicion,  a  writ  of 
6  B.  L.  R.  habeas  corpus  will  issue  as  of  right,  for  the  suspicion  may  not  be  strong  enough 
'*^'  to  justify  his  detention.  Before  1688,  to  arrests  of  this  kind  the  plea  of  prero- 
gative was  put  in  as  a  justification,  but  prerogative  is  exercised  now  by  a  mi- 
nister, who  has  no  prerogative  of  his  own,  and  it  cannot  therefore  be  pleaded. 
The  suspension  of  the  Habeas  Corpus  Act  does  not  affect  those  who  are  not 
amenable  to  it,  and  it  is  only  for  those  who  are  amenable  to  it  that  an  act  of 
indemnity  passes.  The  suspension  of  the  Habeas  Corpus  Act  is  always  only 
for  a  limited  time,  not  permanent  or  for  an  indefinite  time,  nor  can  it  be  sus- 
pended except  by  those  having  power  to  make  it — viz,,  the  Parliament.  There 
wias  a  power  somewhat  similar  to  this  inherent  in  the  King — viz,,  the  power  of 
imprisonment.  Lord  Mansfield,  in  1757,  declared  that,  in  all  such  cases,  the 
Judges  had  power  to  issue  writs  of  habeas  corpus  ;  and  the  Judges  always  ap- 
pear to  have  drawn  a  distinction  between  arrest  by  virtue  of  prerogative  and 
by  course  of  law ;  in  the  former  cases  they  required  strict  proof  of  the  extent 
of  the  prerogative ;  in  others,  the  production  of  the  warrant  or  order  of  a  compe- 
tent Court  was  sufficient. 

They  also  made  a  distinction,  as  to  allowing  the  return  to  be  controverted, 
between  cases  which  were  excepted  from  the  Habeas  Corpus  Act  and  those  to 
which  56  Geo.  IIL,  c.  100,  applied ;  in  the  former  cases  the  practice  was  to 
take  the  return  as  conclusive ;  in  the  latter,  contradictory  matter  was  allowed — 
Goldswains  case,'*  per  Gould,  J.  The  cause  of  imprisonment  ought  to  appear 
on  the  return — Btishelts  case\  /<?r  Vaughan,  C.J.,  Str eaters  case ;%  see  also 
2  Coke's  Institutes,  52,  where  he  says  that  the  cause  of  suspicion  must  be  shown 
with  certainty.  How  is  Dr.  Fawcus  protected  by  the  plea  that  the  Government 
have  arrested  Ameer  Khan  .^  In  Westminster  Hall  a  demurrer  would  be  al- 
bwed  to  such  a  plea — Evans  v.  Huiton.\  [Norman,  J. — That  was  a  special 
demurrer,  but  I  think  the  warrant  ought  to  have  been  set  out  in  this  case.] 

If  the  Governor-General  has  the  power  to  detain  a  person  in  custody  under 
Regulation  III.  of  181 8,  does  that  protect  Dr.  Fawcus?  It  is  stated  in  the 
affidavits  that  Dr.  Fawcus  admitted  he  had  no  legal  warrant  under  the  Regula- 
tion, but  a  warrant  of  the  Lieutenant-Governor  of  Bengal ;  the  caption  there- 
fore was  illegal.  It  is  for  the  Court  to  say  whether  an}'thing  has  arisen  since 
to  justify  the  detention.  Ameer  Khan  is  entitled  to  damages  for  his  detention 
and  to  the  writ  of  habeas  corpus — Rogers  v.  Rajendro  Dutt.\  Dr.  Fawcus  can 
be  sued  here,  though  the  Governor-General  cannot. 

But  it  is  not  necessar)'  for  the  issue  of  a  habeas  corpus  to  show  that  an  action 
for  the  damages  will  lie ;  a  habeas  corpus  will  issue  in  any  case  of  false  impri- 
sonment, but  it  does  not  follow  that  an  action  for  false  imprisonment  will  lie  in 
every  case  in  which  a  writ  of  habeas  corpus  will  issue.  It  was  remarked 
that  by  the  Habeas  Corpus  Act  the  diet-money  is  to  be  in  shillings,  which  shows 
it  is  only  a  local  Act ;  but  the  diet-money  can  be  calculated  according  to  the 
currency  of  the  countr}-. —  Wise  v.  Dudly,  an  American  case  in  1698,  Wash- 
bourn's  Judicial  History  of  Massachusetts. 


•  2Wm.  B1.  1209. 

t  6  Howeirs  State  Trials,  699;  S.  C,  Vaughan's  Rep.  137. 
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The  learned  eounsel  sumirted  up  his  arguments  as  follows :—  1870. 


'     I.  Ameer  Khan  is,  by  construction  of  law  and  in  fact,  a  natural-bom      j^,  ^he 
British  subject.  Matter  of 

2.  The/Court,  having  juiisdiction,  if  a  proper  case  be  made  out,  canno^     6  B.  L.  R.  ' 
refuse  the  writ  of  habeas  corpus  to  any  natural-bom  British  subject.  392- 

3.  The  Court  has  power  to  issue  writ  of  habeas  corpus  into  the  mofussil. 

4.  This  power  does  not  depend  on  the  Charter,  but  on  the  powers  given 
to  the  Judges  generally — Rex.  v.  Hastings.'* 

5.  This  power  has  not  been  affected  in  any  way  by  the  substitution  of  the 
Charter  of  the  High  Court  for  that  of  the  Supreme  Court. 

6.  This  is  a  proper  case  on  the  affidavits  for  the  epcercise  of  such  a 
power. 

7.  Great  wrong  has  been  done  in  refusing  to  show  the  warrant  of  deten- 
tion, or  to  give  any  reasons  for  such  detention. 

8.  No  law  exists  in  this  country  under  which  the  treatment  of  Ameer 
Khan  can  be  justified. 

9.  If  Regulation  III.  of  18 18  be  relied  on,  it  is  not  law,  never  was  law, 
nor  could  be  law.  It  is  void  as  being  repugnant  to  English  law,  and  in  excess 
of  the  power  of  the  Legislature  who  passed  it. 

Mr.  Ingram  on  the  same  side. — The  questions  for  consideration  here  are : 
I. — Has  the  Court  power  to  issue  a  writ  of  habeas  corpus  in  this  case.?  2. — Is 
this  a  proper  case  for  the  exercise  of  ihat  power  ?  The  case  of  In  re  The  Bom- 
bay Juiiices^  has  been  cited  as  deciding  that  a  habeas  corpus  will  not  lie  to  a 
native  officer;  the  ground  of  the  decision  there  was  that  the  Supreme  Court  had 
no  power  to  issue  a  writ  to  a  Mofussil  Court  over  which  it  had  no  jurisdiction. 
But  the  Supreme  and  Sudder  Courts  are  now  amalgamated  in  the  High  Court, 
so  that  the  cjuestion  still  is  open  whether  the  High  Courts  have  such  jurisdic- 
tion. (The  learned  counsel  here  referred  to  and  read  several  psssages  from  the 
5th  Appendix  to  the  3rd  Report  of  the  Select  Committee  of  the  House  of  Com- 
mons in  1830  to  show  the  opinions  there  as  to  the  power  of  the  Judges  to  issue 
writs  of  habeas  corpus )  see  5th  Appendix,  3rd  Report,  pp.  1220,  1224.) 
These  passages  show  that  a  writ  of  habeas  corpus  then  (1829)  lay  to  an  English 
officer  of  Government,  and  to  a  native  oHTicer  in  employment  of  Government. 
With  reference  to  the  change  in  the  constitution  of  the  Courts  in  1862,  the  pro- 
clamation of  the  Queen  in  1858  must  be  considered ;  that  was  issued  after  the 
case  of  In  re  The  Bombay  yusliceSy\  and  before  the  change  in  the  Courts. 
The  effect  of  that  proclamation  is  to  make  all  the  natives  of  India  denizens  of 
the  country,  and  as  such  entitled  to  all  the  rights  of  natural-born  British 
subjects.  In  re  Tuckut  R'^y.X  Colvile,  C.J.,  upholds  Regulation  III.  of 
1818,  because  it  applied  to  natives  in  the  mofussil — see  also  the  case 
of  In  re  The  Maharanee  of  Lahore. \  There  are  three  classes  of  persons 
to  whom  Regulation  III.  of  181 8  on  the  first  glance  would  seem  to  apply  :  first, 
inhabitants  of  CalcutfSa  and  all  Englishmen ;  second,  all  other  natives  of  India, 
who,  as  we  contend,  are,  since  the  change  in  the  constitution  of  the  Courts, 
entitled  to  a  habeas  corpus ;  third,  State  prisoners  in  the  proper  sense — e.g.^  the 
ex-King  of  Oudh.    This  is  said  to  be  a  matter  of  State  ;  but  independent  sove- 

•  Morton's  Rep.  209.  %  i  Boul.  357. 
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1870.        reigns  and  their  property  are  the  only  matters  that  can  be  dealt  with  withont 

— "  judicial  investigation ;  to  such  a  p)erson  the  term  "  State  prisoner  "  might  apply ; 

MattSTof   *^  ^^^^  ^^^  ^PP^y  ^^  Ameer  Khan.    There  should  be  no  interference  with  the 
Ameer Khan>  liberty  of  the  subject  which  ought  not  to  be  subject  to  judicial  investigation  ; 
6  B.  L.  R.     Regulation  III.  of  18 18  is  improperly  put  in  force  in  such  a  case  as  this.    Whe- 
^^^'         ther  natives  in  the  mofussil  can  be  affected  by  this  Regulation  or  not,  it  is  con- 
tended that  native  inhabitants  of  Calcutta  cannot ;  the  latter  are  on  the  same 
footing  as  Englishmen  for  all  purposes,   and   entitled  to  all  the  privileges 
of  Englishmen.    The  words  of  13  Geo.  Ill,  c.  63,  put  the  natives  in  this  posi- 
tion, at  least  those  resident  in  Calcutta.    That  Statute  gives  an  entire  criminal 
system.  •  The  vmt  of  habeas  corpus  is  not  mentioned  there,  though  all  other 
writs  are,  because  the  power  to  grant  writs  of  habeas  corpus  is  inherent  in  each 
Judge  by  virtue  of  his  office,  as  representative  of  the  prerogative  of  the  Crown. 
The  same  criminal  law  as  that  of  England  was  intended  to  be  administered  in 
the  Courts  in  India — 9  Geo.  IV.,  c.  74.   [Norman,  J.,  to  the  Advocate-General. — 
If  the  natives  in  the  original  English  factories  were  liable  to  English  criminal 
la.w,  as  they  certainly  were,  were  they  not  also  entitled  to  the  protection  of  that 
law?    The  Advocate-General. — ^They  were  liable  to  and  entitled  to  the  criminal 
law  as  part  of  the  lex  fort,  but  the  substantive  law  was  different,  it  not  having 
been  so  introduced.]   The  opinion  of  Lord  Stowell  was  that  the  territories  of  the 
East  India  Company  were  part  of  the  kingdom  of  England —  The  Maria  Fran- 
cotse;*  see  also  the  reference  to  this  case  by  the  Judges  in  the  5th  Appendix 
to  the  3rd  Report,  p.  11 44.    Throughout  that  report  the  Judges  seem  to  have 
adhered  to  two  principles — the  absolute  necessity  of  registration  of  the  Statutes 
and  Regulations  of  the  Indian  Council ;  and  that  natives  resident  in  Calcutta 
are  on  the  same  footing  as  European  British  subjects ;  see  Sir  C.  Grey's  opinion 
in  the  5th  Appendix  to  the  3rd  Report,   11 49;  and  the  opinion  of  the  other 
Judges,  1230.     In  these  opinions  the  principle  of  Campbell  v.  Hall\  is  applied 
to  all  the  Indian  territories ;  that  case  was  decided  in  the  same  year  as  the  Charter 
21  Geo.  III.,  c.  70,  was  passed.     The  same  principle  governs  the  case  of  The 
Advocate-General  of  Bengal  v.  Ranee  Surnomoye  Dossee.X  where  it  is  said  that 
when  Englishmen  establish  themselves  in  a  barbarous  or  uninhabited  country, 
they  carry  with  them  their  laws  and  sovereignt}' ;  that  in  coming  here  they  came 
to  a  civilized  Mahomedan  country  ;  and  that  English  law  was  introduced  and 
made  applicable  to  natives  of  Calcutta  at  a  fixed  period — viz.y  1726,  see  also 
Killican  v.  Juggernaut h  Dutt.\ 

If  these  opinions  and  authorities  are  correct.  Ameer  Khan  has  all  the 
rights  of  an  Englishman,  and  of  these  rights  it  is  attempted  to  deprive  him  by 
Regulation  III.  of  1818. 

The  power  of  the  framers  of  that  Regulation  was  a  limited  power — see 
the  opinions  of  Sir  E.  East  and  Sir  E.  Ryan  on  the  extent  of  the  power  of  the 
Indian  Legislature,  5th  Appendix  to  the  3rd  Report,  1183.  The  words  in  13 
Geo.  III.,  c.  63,  s.  44 — "  rules,  ordinances,  and  regulations  " — were  designedly 
used,  as  Sir  W.  Jones  avers  ;  and  the  word  "  laws  "  advisedly  not  made  use  of. 
With  the  limited  power  given  them,- the  Legislature  had  rio  power  to  pass  a  law 
like  Regulation  IIL  of  1 8 1 8.  So  it  cannot  now  be  revived.  [Norman,  J.,  to  the 
Advocate-General. — Do  you  contend  that  the  Regulation  III.  of  181 8  was  made 
under  the  powers  given  by  13  Geo.  III.,  c.  63.5*    The  Advocate-GeneraL — 

•  6  Rob.  Adm.  Rep.  28S.  t  9  Moore's  I.  A.  387. 

t  I  Cowp.  209.  §  Morton's  Rep.  1 19. 
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No;  probably  it  was  made  under  37  Geo.  III.,  c.   142.     Norman,  J. — 13         ,870. 
Geo.  III.,  c.  63,  seems  to  me  to  give  the  power  of  legislating  for  Calcutta  - 


only.]  If  made  under  37  Geo.  III.,  c.  142,  the  Regulation  never  had  any  ex-  '^  "^^^ 
istence,  as  that  Statute  applied  only  to  Provincial  Courts.  It  is  bad  on  another  AmeerIoian 
ground,  that  it  makes  no  distinction  between  Europeans  and  natives.  It  is  6  B.  L.  R.  ' 
void  pro  taniOy  and  therefore  void  in  toto ;  it  is  void  for  uncertainty ;  before  a  393» 
law  can  be  obeyed  (see  Bonhams  case),*  it  must  be  certain,  for  how  can  a 
person  be  told  to  obey  a  law,  and  have  to  find  out  which  part  of  it  is  bad  and 
which  good  ?  The  Regulation  then  never  existed.  A  repealed  Act  must  be 
treated  as  if  it  never  existed — Surtees  v.  Ellison,^  per  Lord  Tenterden.  An 
Act  cannot  be  revived  in  part;  it  is  either  wholly  revivable  or  it  cannot  be  re- 
vived—FTart/  v.  Siephens.t  The  Statute  3  &  4  Will.  IV.,  s.  85,  did  not  en- 
able the  Indian  Legislature  to  revive  the  Regulation  as  far  as  natives  of 
India  were  concerned.  Allegiance  and  protection  are  reciprocal,  and,  when 
protection  is  at  an  end,  allegiance  ceases.  Regulation  III.  of  181 8  removes 
the  protection  of  the  sovereign,  and  affects  the  allegiance  of  the  subject — 
Blackstone's  Commentaries,  10;  Calvin! s  case]\  Forsyth's  Opinions,  Title 
Allegiance,  note  i.  This  Regulation  is  void,  too,  as  affecting  the  prerogative 
of  the  Crown.  Act  VI.  of  1856  was  declared  to  be  illegal  as  affecting  the 
Crown's  prerogative  of  granting  patents,  and  was  declared  void — see  preamble 
to  the  Patent  Act  XV.  of  1859.  Regulation  III.  is  with  greater  reason  void 
as  affecting  a  higher  prerogative — viz.y  the  protection  of  the  subject  by 
the  sovereign.  All  prerogative  must  be  for  the  advantage  and  good  of  the 
people — Bacon's  Abridgment,  Title  Prerogative.  This  Regulation,  being  a 
highly  penal  one,  must  be  restrictively  construed  :  where  a  constitutional 
meaning  can  be  given  to  legislation,  such  meaning  should  be  given ;  thus  con- 
struing the  Regulation,  Ameer  Khan  carmot  be  said  to  come  within  its  terms 
as  being  a  State  prisoner — see  per  Peel,  C.J.,  in  In  re  The  Maharanee  of 
iMhore.W  [Norman,  J. — The  Advocate-General  contends  that  Regulation 
III.  of  1818  was  passed  under  37  Geo.  III.,  c.  142,  with  reference  only  to  na- 
tives in  the  mofussil.]  37  Geo.  III.,  c.  142,  must  be  taken  in  connection  with 
13  Geo.  III.,  c.  63,  and  21  Geo.  III.,  c.  70.  It  enabled  the  Legislature  to 
make  rules,  &c.,  for  the  regulation  of  Provincial  Courts ;  such  rules,  &c.,  were 
not  intended  to  apply  to  Calcutta — Harrington's  Analysis,  13 — 16.  Natives 
of  India  in  the  mofussil  became,  after  1726,  subject  to  the  English  law,  both 
civil  and  criminal.  Native  inhabitants  of  Calcutta  have  their  vessels  register- 
ed under  17  &  18  Vic,  c.  104,  the  Merchant  Shipping  Act,  as  if  they  were 
European  British  subjects.  If  they  are  thus  treated  for  the  purposes  of  that 
Act,  why  not  ior  the  purpose  of  granting  a  writ  of  habeas  corpus } 

The  opinion  of  Mr.  Ritchie,  late  Advocate-General  of  Bengal,  was  that, 
for  the  purposes  of  the  Merchant  Shipping  Act,  a  native  of  India  is  a  natural- 
born  British  subject.  State-prisoners  are  persons  who  commit  offences  against 
the  State,  or  pjcrsons  who  have  committed  an  offence,  and  are  taken  and  con- 
fined by  a  State  to  which  they  owe  no  allegiance.  Ameer  Khan  is  not  a  State- 
prisoner  within  th«  meaning  of  this  Regulation ;  he  is  a  subject  of  this  Go- 
vernment. The  Regulation  clearly  applies  to,  and  was  passed  for,  a  special 
class  of  persons  in  existence  when  it  was  passed ;  this  is  confirmed  by  consi- 
dering the  period  at  which  it  has  been  revived — viz.,  in  1850  by  Act  XXXIV. 

- 

•  S  Rep.  114.  $  I  New  Sessions  Cases^  503« 

tyU.&C.  753.  «  7  Coke,  I. 
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1S70.        of  1850,  and  in  1858  by  Act  III.  of  that  year.    The  Bombay  Regulation  of.  the 

— J same  nature,  XXV.  of  1827,  is  even  stronger  in  limiting  it  to  a  special  class  of 

Matter^of  Persons.  The  Government  was  not  legislating  then  for  their  subjects,  but  for 
Ameer  KHAiif,  those  enemies  who  in  such  unquiet  times  might  fall  into  their  hands.  Under 
6  B.  L.  R.  ^7  Geo.  III.,  c.  142,  there  was  no  new  power  to  legislate  given.  If  the  Legis- 
^^^'  lature  had  not  power  to  make  Regulation  III.  of  ili8  under  13  Geo.  III.,  c. 
63 — and  it  is  admitted  it  was  not  made  under  that  Act — 37  Geo.  III.,  c* 
142,  gave  them  no  power;  it  merely  gives  power  to  form  laws  already  passed 
into  a  Code.  Regulation  III.  of  18 18  was  first  revived  by  Act  XXXIV.  of 
1850.  That  Act  shows  that  there  were  doubts  whether  a  prisoner  arrested  in 
the  mofussil  could  be  legally  detained  in  a  Presidency-town  under  Regulation 
III.  of  1 81 8 — d  fortiori y  they  must  have  had  doubts  as  to  the  arrest.  See  In 
re  The  Maharanee  of  Lahore,  per  Peel,  C.J.*  Both  this  Act  and  Act  III.  of 
1858  revive  Regulation  III.  of  181 8,  with  regard  only  to  the  detention.  Act 
III.  of  1858  removes  doubts  as  to  the  detention.  Tuckut  Roy  was  arrested  as 
an  enemy  and  a  State-prisoner.  He  was  captured  in  the  house  of  the  King  of 
Oudh,  who  was  exempted  from  the  jurisdiction  of  the  Courts ;  /;;  re  Tuckut 
Roy,  therefore,  is  distinguished.  Bearing  in  mind  that  a  State-prisoner  is  one 
who  is  not  bound  by  any  allegiance  to  the  Imperial  Government,  what  is  a 
State  matter  is  shown  by  the  cases  of  The  Nabob  of  Oude  v.  The  East  India 
Company ;  f  The  Secretary  of  State  v.  Kamachee  Boye  Sahaba ; }  and  The  East 
India  Company  v.  Syed  Ally,\  A  matter  of  State  must  be  one  referring  to  a 
person  not  subject  to  the  Government  or  the  Courts,  and  not  to  a  person  who 
owes  allegiance. 

Then  we  come  to  the  Queen's  proclamation,  November  ist,  1858,  which 
gives  equal  rights  to  all  the  Queen's  subjects,  whether  native  or  European. 
Since  that  proclamation,  no  Regulation  which  is  contrary,  as  Regulation  III. 
of  1 818  is,  to  the  declaration  made  therein,  is  in  force;  the  proclamation  re- 
peals it  by  implication.  As  to  the  proceedings  of  the  Government  in  this  case, 
see  the  charge  of  Cockburn,  C.J.,  to  the  Grand  Jury  in  the  case  of  The  Queen 
V.  Nelson  and  Brand,\ 

The  Advocate-General  proposed  to  put  in  an  affidavit  with  a  copy  of  the 
warrant  under  which  Ameer  Khan  was  detained,  which  was  in  the  form  pre- 
scribed by  Regulation  III.  of  18 18,  and  dated  May  7th,  1870. 

Mr.  Anstey  objected  that,  at  this  stage  of  the  case,  no  fresh  affidavits 
should  be  admitted. 

Norman,  J.,  admitted  the  affidavit;  and,  on  the  application  of  Mr.  Anstey, 
also  admitted  an  affidavit  that  Dr.  Fawcus  was  a  European  British  subject. 

The  affidavits  were  as  follows  : — 

That  of  Dr.  Fawcus  stated  that  the  warrant  referred  to  in  the  19th 
paragraph  of  his  affidavit  made  in  this  matter  on  the  9th,  and  filed  in  this  Court 
on  the  loth  August  1870,  under  which  Ameer  Khan  was  detained  in  custody 
in  the  gaol  at  Alipore,  was  in  the  words  and  figures  following : — 

"  No.  3. 
*'  To  THE  Officer  in  Charge  of  the  Gaol  at  Aliporb. 

"  Whereas  the  Governor-General  in  Council,  for  good  and  sufficient  reasons, 
has  seen  fit  to  determine  that  Ameer  Khan,  of  Colootollah,  shall  be  placed  under 

•  Taylor,  433.  X  7  Moore's  I.  A.  476. 

t  4  BroWs  Ch.  C.  iSo.  %  Id.,  555. 
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personal  restraint  in  the  Alipore  Gaol,  you  are  hereby  required  and  commanded, 
m  pursuance  of  that  determination,  to  receive  the  person  above-named  into  your  , 
custody,  and  to  deal  with  him  in  conformity  with  the  orders  of  the  Governor-Ge- 
neral in  Council,  and  the  provisions  of  Regulation  III.  of  181 8. 

*'  By  order  of  the  Governor- General  in  Council, 

*•  E.  C.  Bayley." 
That  of  Mr,  Carruthers  stated  : — 

"  That  Dr.  Fawcus,  the  Officer  in  charge  of  the  Alipore  Gaol  at  Alipore,  in  the 
District  of  24-Pergunnas,  in  the  Presidency  of  Bengal,  and  now  residing  at 
AKpore  aforesaid,  was,  he  verily  believed,  an  Assistant  Surgeon  in  the  employ  of 
Her  Majesty's  Indian  Government,  and  a  natural-bom  European  British  subject) 
and  was  subject  to  the  criminal  jurisdiction  of  this  Court  alone,  so  long  as  he  was 
commorant  in  the  Bengal  Presidency." 

On  a  subsequent  day,  in  answer  to  a  question  by  the  Court,  the  Advocate- 
General  admitted  that  the  arrest  in  Calcutta  had  taken  place  with  the  sanction 
of  the  Governor-General  in  Council. 

Norman,  J.  (after  slating  the  facts,  continued). — The  Advocate-General 
protested  against  this  Court  assuming  any  jurisdiction.  He  contended  that  the 
act  of  the  Governor-General  in  Council  in  causing  the  arrest  was  an  act  of  State  ; 
that  the  supposed  wrong,  if  any,  was  not  a  matter  cognizable  by  any  Municipal 
Court,  because  the  Governor-General  in  Council,  in  causing  the  arrest,  had  acted 
under  the  terms  of  the  Act,  and  without  reference  to  Municipal  Law.  He  re- 
ferred to  a  passage  in  the  judgment  of  Sir  Lawrence  Peel,  C.J.,  in  the  case  of 
In  re  the  Maharame  0/ Lahore : *  "The  conduct  of  the  Government  in  so 
dealing  with  State-prisoners  is  exempt  from  the  jurisdiction  of  this  Court,  as 
well  as  of  the  Courts  of  the  East  India  Company.  For  an  oppressive  use  of 
this  power,  which  is  not  to  be  supposed  probable,  the  remedy  would  be  by  ap- 
plication to  a  higher,  though  distant,  authority.'*  But  Sir  Lawrence  Peel  is 
merely  speaking  of  the  detention  of  a  State-prisoner,  without  charges  made  or 
evidence  of  guilt  communicated.  In  the  next  paragraph,  he  says  :  "  It  appears 
to  us  that  this  lady,  who  is  not  a  subject,  who  owes  not  even  a  temporary  alle- 
giance, who  is  brought  into  this  country  a  prisoner  of  Slate  during  actual  hosti- 
lities, and  so  remains,  hostilities  still  raging,  can  claim  no  right  to  this  high 
prerogative  writ  grantable.as  of  right  to  a  subject,  for  the  vindication  of  that 
liberty  which  the  English  law  gives  to  all  resident  where  it  prevails."  The  Advo- 
cate-General cited  no  case  except  that  of  In  re  the  Maharanee  of  Lahore''^  in 
support  of  his  position.  1  know  of  no  authority  for  extending  the  immunity 
from  the  control  of  municipal  law  which  exists  in  regard  to  acts  done  by  Go- 
vernors in  their  political  capacity  as  regards  foreign  States  or  in  time  of  war — 
instances  of  which  may  be  found  in  the  case  of  Elphinstone  v.  Heerachund 
Bedree  Chund\  and  The  Secretary  of  State  v.  Kamachee  Boye  SahabaX — to 
the  case  of  a  wrong  alleged  to  have  been  done  in  time  of  peace  to  a  subject  of 
the  Crown  by  any  person  or  persons  exercising  the  office  of  Governor.  Of 
such  a  case  Lord  Mansfield,  in  Fabrigas  v.  Afostyn,^  said  the  Governor,  may 
be  tried  in  England  :  **  If  he  has  acted  rightly,  according  to  the  authority  with 
which  he  is  invested,  he  must  lay  it  before  the  Court  by  way  of  plea,  and  the 
Court  will  exercise  their  judgment  whether  it  is  sufficient  justification  or  not." 
He  adds :  "  I  can  conceive  cases  in  time  of  war,  in  which  a  Governor  would 
be  justified  though  he  acted  very  arbitrarily,  in  which  he  could  not  be  justified 
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in  lime  of  peace.  Suppose  during  a  siege  or  upon  an  invasion  of  Minorca,  the 
-  Governor  should  judge  it  proper  to  send  a  hundred  of  the  inhabitants  out  of 
the  island  fronl  motives  of  real  and  genuine  expediency  :  or,  suppose,  upon  a 
general  suspicion,  he  should  take  people  up  as  spies;  upon  proper  circum- 
stances laid  before  the  Court,  it  would  be  very  fit  to  see  whether  he  had  acted  as 
the  Governor  of  a  garrison  ought  according  to  the  circumstances  of  the  case. 
*  *  *  To  lay  down  in  an  English  Court  of  Justice  that  a  Governor  acting  by 
virtue  of  Letters  Patent,  under  the  Great  Seal,  is  accountable,  only  to  God  and 
his  own  conscience  ;  that  he  is  absolutely  despotic,  and  can  spoil,  plunder,  and 
affect  His  Majesty's  subjects,  both  in  their  liberty  and  property,  with  impunity, 
is  a  doctrine  tnat  cannot  be  maintained." 

The  Advocate-General  and  Mr.  Paul,  in  showing  cause  against  the  rule, 
contended  next  that  the  High  Court  has  no  authority  to  issue  a  writ  of  habeas 
corpus  into  the  mofussil.  The  question  is  the  more  important  at  the  present 
day,  because,  although  until  the  year  1862  the  Court  of  Queen's  Bench  at 
Westminster  had  power  to  issue  writs  of  habeas  corpus  to  all  parts  of  Her  Ma- 
jesty's dominions,  even  to  those  parts  in  which  there  were  independent  legisla- 
tures, as  was  done  in  the  case  of  In  re  Andersotiy^  where  a  habeas  corpus  was 
issued  to  Canada,  that  power  was  qualified  by  the  25  &  26  Vic,  c.  20,  which 
enacts  that  "  no  writ  of  habeas  corpus  %hz\\  issue  out  of  England  by  authority 
of  any  Judge  or  Court  of  Justice  therein,  into  any  colony  or  foreign  dominion 
of  the  Crown,  where  Her  Majesty  has  a  lawfully  established  Court  or  Courts 
of  Justice  having  authority  to  grant  and  issue  the  said  writ,  and  to  ensure  the 
due  execution  thereof,  throughout  such  colony  or  dominion."  If,  therefore,  the 
High  Court  has  the  jurisdiction  which  it  is  alleged  to  possess,  and  refuses  to 
execute  it,  the  party  may  be  left  without  remedy.  By  the  9th  section  of  the 
Charter  Act  24  &  25  Vic,  c  104,  it  is  enacted  that,  "save  as  by  the  Letters 
Patent  may  be  otherwise  directed,  and  subject,  and  without  prejudice,  to  the 
legislative  powers  in  relation  thereto  of  the  Governor-General  of  India  in  Coun- 
cil, the  High  Court  to  be  established  in  each  Presidency  shall  have  and  exer- 
cise all  jurisdiction,  and  every  power  and  authority  whatsoever  in  any  manner 
vested  in  any  of  the  Courts  in  the  same  Presidency  abolished  under  this  Act  at 
the  time  of  the  abolition  of  such  last-mentioned  Courts."  If  the  argument' 
that,  under  the  new  Charter,  writs  of  habeas  corpus  will  not  run  into  the  mofus- 
sil, is  well  founded,  it  seems  to  me  that  it  must  go  the  length  that  no  process 
whatever  can  be  issued  into  the  mofussil,  and  that  any  one  served  with  any  pro- 
cess out  of  the  limits  of  the  original  jurisdiction  may  disobey  the  writs  issued 
from  this  Court  in  Her  Majesty's  name.  Neither  the  adoption  of  Act  VIIL  of 
1859  as  a  body  of  rules  of  practice  by  the  High  Court  under  the  37th  section 
of  the  Charter,  nor  the  service  of  the  writ  by  an  officer  of  a  Mofussil  Court, 
can  give  any  jurisdiction  to  the  Court,  or  validity  or  force  to  its  process,  which 
it  does  not  derive  from  the  Charter.  The  answer  seems  to  be  that  the  true  con- 
struction of  the  Charter  is,  that  ordinary  original  civil  jurisdiction,  within  cer- 
tain limits,  is  conferred  on  the  Court  by  the  nth  clause  of  the  Charter,  and  all 
powers  and  authorities  nepessary  to  enable  the  Court  to  exercise  that  jurisdic- 
tion with  effect,  which  had  been  possessed  by  the  late  Supreme  Court,  were 
preserved  to  the  High  Court  by  the  9th  section  of  the  Charter  Act.  Were  this 
otherwise,  the  provision  in  cl.  37  of  the  Charter  of  1862,  that- the  proceedings 
of  the  Court  should  be  regulated  by  the  Code  of  Civil  Procedure,  would 
have  to  be  treated  as  repugnant  to  cl.  1 1  of  that  Charter.    I  may  observe, 

*3oL.J.,Q.  B.,  liy. 
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moreover,  that  the  issuing  of  the  high  prerogative  writ  of  haieas  corpus  ad 
subjiciendum  is  not  a  matter  of  ordinary  original  civil  jurisdiction.  In  Eng- 
land, it  issues  on  the  Crown  side  of  the  Court  of  Queen's  Bench,  and  in  the 
late  Supreme  Court  the  motion  for  such  habeas  corpus  was  made  in  the  Su- 
preme Court,  and  not  on  any  side,  such  as  the  Plea  side  or  Equity  side  of  the 
Court.  See  Fulton's  Reports,  page  372,  note.  The  limits  within  which  such 
writs  can  be  issued  are,  in  my  opinion,  not  affected  by  the  nth  clause  of  the 
Charter  of  1865.  The  answer  to  the  question  as  to  the  local  limits  within 
which  such  habeas  corpus  may  be  issued  appears  to  me  to  depend  on  the  juris- 
diction which  the  late  Supreme  Court  possessed  under  the  Charter  of  1774  ; 
and  I  propose  to  consider  what  was  the  position  of  the  English  in  that  which 
is  now  the  Bengal  Presidency,  at  the  time  when  the  Charter  of  1774  was  granted 
by  His  Majesty  King  Geo.  III.  First,  then,  what  was  the  law  in  force  in 
Calcutta  and  applicable  to  British  subjects  resident  >in  India  in  1773  at  the 
time  of  the  passing  of  the  13  Geo.  III.,  c.  63?  Writing  in  1720,  Mr.  West, 
afterguards  Lord  Chancellor  of  Ireland,  says :  "  The  Common  Law  of  England 
is  the  Common  Law  of  the  plantations,  and  all  Statutes  in  affirmance  of  the 
Common  Law  passed  in  England  antecedent  to  the  settlement  of  a  colony  are 
in  force  in  that  colony,  though  po  Statutes  made  since  those  settlements  are 
there  in  force,  unless  specially  mentioned.  Let  an  Englishman  go  where  he 
will,  he  carries  as  much  of  law  and  liberty  with  him  as  the  nature  of  things 
will  bear."*  Lord  Lyndhurst  says,  in  Freeman  v.  Fairlie  \\  "  Those  persons 
who  established  themselves  in  India  carried  with  them  the  English  law.  It 
does  not  appear  that  the  English  law  was  established  there  in  the  first  instance 
by  any  proclamation  or  Charter,  but  it  was  probable  thai  the  English  carried 
with  them,  and  acted  upon,  the  law  of  England  from  the  necessity  of  their 
situation  ;  because  the  two  systems  of  law  which  at  that  time  existed  there, 
the  Mahomedan  and  the  Hindu  laws,  were  so  blended  with  the  particular  re- 
ligions of  the  two  descriptions  of  persons  as  to  render  it  almost  impossible 
for  that  law  to  have  been  adopted  by  the  English  settlers.  This,  however,  is 
rather  matter  of  speculation  than  material  to  the  question — what,  so  far  as 
British  subjects  are  concerned,  is  the  law  now  existing  in  the  settlement  ?  Since 
it  appears  by  all  the  Charters  applicable  to  the  state  of  the  law,  and  by  all  the 
Acts  of  Parliament  which  refer  to  it,  from  the  year  1601  down  to  the  present 
time  (and  I  refer  particularly  to  the  Charter  of  1726),  that  the  English  law  has 
been  considered  as  the  law  of  the  settlement.  It  has  been  recognised  as  such 
by  competent  authority ;  and  we  are  to  consider,  as  far  as  British  subjects  are 
concerned,  that  the  English  law  is  not  only  now  the  law  of  Calcutta,  but  that 
it  was  so  from  the  earliest  period  of  that  settlement."  The  Mayor  s  Court  was 
established  in  Calcutta  by  the  Charter  of  1726.  The  same  Charter  empower- 
ed the  East  India  Company  to  appoint  a  General,  or  Generals,  of  all  the  forces 
by  sea  and  land,  of  or  belonging  to  the  towns,  limits,  or  factories  of  Calcutta, 
Madras,  and  Bombay,  and  enacted  that  it  should  be  lawful  for  the  General  to 
assemble  and  exerci.se  in  arms  the  inhabitants  of  the  town  or  factory  for  the 
defence  of  the  factories,  and  upon  just  cause  to  invade  and  destroy  the  ene- 
mies of  the  samef  Surajah  Dowlah  attacked  and  took  Calcutta  on  the  5th  of 
August  1756.  In  January  1757  Calcutta  was  retaken  by  an  English  force  under 
the  Command  of  Clive  and  Watson.  The  Nabob's  army  w^s  defeated  by  Clive. 
And  in  February  of  the  same  year,  a  treaty  was  entered  into  between  Surajah 
Dowlah  and  the  Company,  by  which  it  was  agreed  that  the  Company  settle- 
ments at  Calcutta,  Cossim  Bazar,  Dacca,  and  other  places,  should  be  restored 


X870. 


In  the 

Mattbr  of 

Ameer 

Khan, 

6  B.  L.  R. 
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1870.       ^o  them,  and  that  the  Company  should  be  allowed  to  fortify  Calcutta  in  such 

■ manner  as  they  should  deem  proper  for  their  defence,  and  that  a  Mint  should 

In  the  be  established  at  Calcutta.  Sir  Elijah  Impey  says:  "The  inhabitants  of  Cal- 
Ak^^^  cutta  inhabited  a  narrow  district,  and  that  district  an  English  town  and  settle- 
Khan  ment,  not  governed  by  their  own  laws,  but  by  those  of  England,  long  since 
6  B.  L.  k.  there  established,  when  there  were  no  Courts  of  Criminal  Justice  but  those  of 
392.  the  King  of  England,  which  administered  his  laws  to  the  intent  and  in  the 
form  and  manner  in  which  they  were  established  in  England.  The  inhabitants 
resorted  to  the  English  flag,  and  enjoyed  the  protection  of  the  English  law ; 
they  chose  those  laws  in  preference  to  their  own,  and  were  hence  accustomed 
to  them.  The  town  was  part  of  the  dominion  of  the  Crown  by  unequivocal 
right,  originally  by  cession  founded  on  compact,  afterwards  by  capture  and  con- 
quest. Their  submission  was  voluntary,  and  if  they  disliked  the  laws,  they 
had  only  to  cross  a  ditch,  and  were  no  longer  subject  to  them.  The  state  of 
an  inhabitant  of  the  provinces  at  large  was  that  of  a  man  inhabiting  his  own 
country  subject  to  its  own  laws.  The  state  of  a  Hindu,  a  native  of  the  pro- 
vinces inhabiting  Calcutta,  which  in  effect  was  an  English  town  to  all  intents 
and  purposes,  did  not  differ  from  that  of  any  other  foreigner;  fpm  whatsoever 
country  he  might  have  immigrated,  he  partook  of  the  protection  of  the  laws,  and 
in  return  owed  them  obedience."  By  treaty  with  Jaffer  Ally  Khan,  the  lands 
to  the  south  of  Calcutta  as  far  as  Calpee  in  the  24-Pergunnas  were  granted 
to  the  East  India  Company,  the  revenue  to  be  paid  to  them  in  the  same  man- 
ner with  other  zemindaries.  In  1763,  in  accordance  with  a  previous  treaty  be- 
tween Meer  Mahomed  Kassim  Khan  and  the  Company,  Burdwan,  Midnapore, 
and  Chittagong,  were  assigned  to  the  East  India  Company  for  defraying  the 
expenses  of  their  troops.  After  the  battle  of  Buxar  in  1 764,  the  Emperor  of 
Delhi  granted  Ghazeepore  and  Benares  to  the  Company.  In  August  1765  the 
East  India  Company  entered  into  an  alliance,  offensive  and  defensive,  with 
Soojahood  Dowlah,  Nabob  Vizier  of  Oude,  and  by  the  treaty  the  parties  sti- 
pulated that  the  Emperor  should  remain  in  full  possession  of  Corah  and  Alla- 
habad, which  were  ceded  to  His  Majesty  as  a  royal  demesne  for  the  support 
of  his  dignity  and  expenses.  The  sovereignty  and  possession  of  Benares, 
Jounpore,  and  Ghazeepore,  Ac,  were  given  up  by  the  Nabob  to  the  East  India 
Company  in  September  1765.  The  Dewanny  of  the  provinces  of  Bengal, 
Behar,  and  Orissa,  was  granted  by  the  Emperor  to  the  East  India  Company, 
to  be  held  by  them  in  perpetuity,  the  Company  guaranteeing  the  payment  of 
26  Idkhs  of  rupees  yearly,  the  revenue  of  the  province,  which  had  formerly  been 
paid  by  Nabob  Nuzumood  Dowlah  Bahadoor.  Mr.  Morley  says :  *  **  The 
firman  which  conferred  in  perpetuity  the  Dewanny  authority  over  the  provinces 
of  Bengal,  Behar,  and  Orissa  on  the  East  India  Company,  constituted  them 
the  masters  and  virtual  sovereigns  of  those  provinces ;  the  office  of  Dewan  im- 
plying not  merely  the  collection  of  the  revenue,  but  also  the  administration  of 
civil  justice."  By  treaties  with  the  Nabobs  Nuzumood  Dowlah  in  1765,  Sije- 
food  Dowlah  in  1766,  and  Moocburickood  Dowlah  in  1772,  the  entire  military 
defence  of  Bengal  was  placed  under  the  management  of  the  Company.  By 
general  regulations  made  by  the  President  and  Council  in  Bengal  in  1772,  in 
each  district  two  Courts  of  Judicature,  the  Mofussil  Dewanny  Adawlut  (Pro- 
vincial Court  of  Dewanny  for  the  trial  of  civil  cases)  and  the  Fouzdary  Adawlut 
for  the  trial  of  all  crimes  and  misdemeanours,  were  established,  and  the  De- 
wanny Sudder  Adawlut  and  Nizamut  Sudder  Adawlut  were  established  at  the 
chief    seat  of    Government.     In    a  letter,  dated  the  3rd    of  August   177;^ 

•  Morley's  Digest,  Introduction,  31. 
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Mr.  Warren  Hastings,  the  President  of  the  Council,  writes  :    *•  Although  we        1870. 

profess  to  leave  the  King  as  the  final  Judge  in  all  criminal  cases,  and  the — 

oflScers  of  this  Court  to  proceed  according  to  their  own  laws,  forms,  and  opi-  mItter^of 
nions  independent  of  the  control  of  the  Government,  yet  many  cases  may  occur  Ameer  Khan, 
in  which  an  invariable  observance  of  this  rule  may  prove  of  dangerous  conse-  ^  B.  I..  R. 
quence  to  the  power  by  which  the  Governor  of  this  country  is  held,  and  to  the  ^^^' 
peace  and  security  of  its  inhabitants.  Wherever  such  cases  occur,  the  remedy 
can  only  be  obtained  from  those  in  whom  the  sovereign  power  exists.  It  is  on 
them  that  the  inhabitants  depend  for  protection  and  for  the  redress  of  all  their 
grievances,  and  they  have  a  right  to  the  accomplishment  of  this  expectation,  of 
which  no  treaties  or  casuistical  distinctions  can  deprive  them.''  He  goes  on 
to  point  out  that  the  Company,  as  Dewan,  have  an  interest  in  the  welfare  of  the 
country,  and,  "as  the  governing  power,  have  equally  a  right  and  obligation  to 
maintain  it."  These  words  show  that,  in  1773,  the  rights,  powers,  and  duties  of 
the  East  India  Company,  as  the  true  rulers  of  the  country,  were  fully  under- 
stood and  acknowledged  by  the  head  of  that  Government  in  India.  Then  came 
the  Statute  13  Geo.  III.,  c.  63.  By  the  7th  section  it  was  enacted  that,  for  the 
government  of  the  Presidency  of  Fort  William  in  Bengal,  **  there  should  be 
appointed  a  Governor- General  and  four  Councillors,  and  that  the  whole  civil 
and  military  government  of  the  said  Presidency,  and  also  the  ordinary  manage- 
ment and  government  of  all  the  territorial  acquisitions  and  revenues  of  the 
kingdoms  of  Bengal,  Behar,  and  Orissa,  should,  so  long  as  the  same  should 
remain  in  the  possession  of  the  Company,  be  vested  in  the  Governor-General 
and  Council  of  the  said  Presidency  of  Fort  William,  as  the  same  now  are  or 
at  any  time  heretofore  might  have  been  exercised  by  the  President  and  Coun- 
cil or  Select  Committee,"  as  the  case  may  be.  The  13th  section  recites  the 
Letters  Patent  of  the  26th  Geo.  II.,  establishing  Courts  of  civil,  criminal,  and 
ecclesiastical  jurisdiction  at  the  Company's  settlements  at  Madras,  Bombay, 
and  Fort  William  in  Bengal,  and  that  the  Charter  "does  not  sufficiently  provide 
for  the  administration  of  justice  in  such  manner  as  the  state  and  condition  of 
the  Company's  Presidency  of  Fort  William  in  Bengal,  so  long  as  the  said 
Company  shall  continue  in.possession  of  the  territorial  acquisitions  before-men- 
tioned, do  and  must  require."  It  proceeds  to  enact  that  it  shall  be  lawful  for 
His  Majesty  to  establish  a  Supreme  Court,  "which  said  Supreme  Court  of 
Judicature  shall  have,  and  the  same  is  declared  to  have,  all  civil,  criminal, 
admiralty,  and  ecclesiastical  jurisdiction,  and  to  form  and  establish  such  mies 
of  practice,  and  such  rules  for  the  process  of  the  Court,  and  to  do  all  such 
other  things  as  shall  be  necessary  for  the  administration  of  justice,  and  the  due 
execution  of  all,  or  any,  of  the  powers  which  by  the  Charter  shall  be  granted 
and  committed  to  the  Court,  and  also  shall  be  at  all  times  a  Court  of  Record, 
and  shall  be  a  Court  of  Oyer  and  Terminer  and  Jail  Delivery,  in  and  for  the 
said  Town  of  Calcutta  and  Factory  of  Fort  William  in  Bengal  aforesaid,  and  the 
limits  thereof  and  the  factories  subordinate  thereto."  It  is  clear,  on  reading 
this  provision,  that  the  Court  was  to  be  a  great  Court  of  Judicature  for  the 
Presidency  of  Bengal,  as  well  as  a  Court  of  Record  and  Oyer  and  Terminer  for 
the  Town  of  Calcutta.  By  the  14th  section  of  the  Act,  and  the  13th  clause  of 
the  Charter,  the  jurisdiction  in  civil  cases  is  defined.  It  extends  to  all  British 
subjects  residing  in  the  provinces  of  Bengal,  Behar,  and  Orissa,  and  persons 
employed  in  the  service  of  the  Company,  or  of  any  of  His  Majesty's  subjects. 
By  the  19th  clause  of  the  Charter,  the  jurisdiction  in  criminal  cases  is  defined. 
It  extends  to  the  same  classes  of  persons  as  those  to  which  cl.  13  relates,  and 
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i8;o.        empowers  the  Sheriff  to  arrest  the  bodies  of  such  offenders,  and  bring  them  to 
■  Fort  William.    S.  17  empowers  the  Supreme  Court,  in  cases  where  there  had 

Mattbr'of  ^^^^  ^^  agreement  that  a  matter  should  be  determined  in  that  Court,  "to  issue> 
AmbbrKhan,  either  before  or  after  sentence,  a  writ  or  precept  commanding  either  party  suing 
6  B.  L.  R.  in  violation  of  that  agreement  in  the  Country  Courts,  to  surcease  proceeding 
^^'  further  in  such  suit."  The  6th  section  of  the  Charter  ordains  that  "all  writs, 
summonses,  precepts,  rules,  orders,  and  other  mandatory  process,*'  shall  run  in 
the  name  of  the  Crown,  and  be  sealed  with  the  seal  of  the  Court.  The  39tb 
section  commands  all  "Governors,  Commanders,  Magistrates,  Officers,  and 
Ministers,  civil  and  military,  &c.,  in  the  execution  of  the  powers  by  the  Charter 
created,  to  be  aiding,  assisting  in,  and  obedient  in  all  things  to  the  Supreme 
Court."  There  are  several  sections  of  the  Charter  which  show  that  it  was  intended 
that  the  process  of  the  Court  should  go  into  the  mofussil,  and  might  be  addressed  . 
to  natives.  The  21  Geo^IIL,  c.  70,  s.  19,  empowers  the  Supreme  Court  "t» 
frame  such  process,  and  make  rules  for  the  service  thereof,  in  suits  against  the 
natives  of  Bengal,  Behar,  and  Orissa."  From  the  date  of  the  Charter  in  1774*  '^ 
not  from  an  earlier  period,  the  native  inhabitants  of  the  town  of  Calcutta 
were  punishable  by  the  English  criminal  law  for  any  crimes  committed 
by  them  within  the  limits  of  the  settlement.  I  may  answer  Mr.  Paul's^ 
argument  on  that  point  in  the  words  of  Lord  Brougham  in  Warrender 
V.  Worrender:*  "The  lex  loci  must  needs  govern  all  criminal  jurisdiction 
from  the  nature  of  the  thing  and  the  purpose  of  that  jurisdiction."  Iiv 
Somerset  v.  Stewart,^  where  the  question  was,  whether  a  Negro  slave, 
who  had  been  brought  to  England  by  his  master,  could  be  detained  in 
slavery  in  England,  Mr.  Hargreave  argued  successfully  that,  from  the  submis- 
sion of  the  Negro  to  the  laws  of  England,  he  was  liable  to  all  their  penalties, 
and  consequently  had  a  right  to  their  protection.  In  Campbell  v.  Hall,%  Lord 
Mansfield,  delivering  the  unanimous  opinion  of  the  Court  of  King's  Bench, 
said :  "  The  law  and  legislative  government  of  every  dominion  equally  affects 
all  persons  and  all  property  within  the  limits  thereof,  and  is  the  rule  of  decision 
for  all  questions  which  arise  there.  Whoever  purchases,  or  lives,  or  sues 
there,  puts  himself  under  the  law  of  the  place.  An  Englishman  in  Ireland, 
Minorca,  the  Isle  of  Man,  or  the  Plantations"  (meaning  thereby  where  English 
law  has  been  introduced),  "has  no  privilege  distinct  from  the  natives."  There 
were,  therefore,  at  the  time  of  the  passing  of  the  13  Geo.  III.,  c.  63,  not 
only  a  great  number  of  Europeans  in  India,  but  there  were,  at  the  passing  of 
that  Act,  a  great  number  of  native  inhabitants  of  Calcutta  who  could  claim 
the  benefits  of  English  law,  and  the  rights  and  privileges  of  Englishmen.  The 
most  precious  of  all  rights  which  a  British  subject  possesses  is  the  right  of 
personal  liberty,  and  if  the  Charter  had  contained  no  words  providing  any 
machinery  by  which  that  right  could  be  vindicated,  it  could  hardly  have  been 
said  to  provide  for  the  due  administration  of  justice  in  such  manner  as  the 
condition  of  the  Company's  Presidency  at  Fort  William  in  Bengal  required. 
The  Advocate-General  argued  that  the  Habeas  Corpus  Act,  31  Car.  II.,  c.  2, 
was  not  part  of  the  Statute  law  introduced  into  India.  His  argument  may  be 
well  founded  as  to  certain  parts  of  that  Statute,  which  apply  specially,  or  by  name» 
to  the  Superior  Courts  of  Common  Law  at  Westminster.  Bift  other  parts,  which 
are  general  in  their  terms,  apparently  do  apply  to  India,  and  if  that  is  the  case, 
it  was  an  additional  reason  for  putting  such  a  construction  on  the  Charter  of 
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1 774  as  would  enable  the  Supreme  Court  to  issue  a  writ  which  the  law  gives        1870. 
to  the  subject  as  a  matter  of  right.     I  may  observe  that,  generally  speaking,  in 


In  the 


OF 


cases  where  a  person  is  illegally  deprived  of  his  liberty,  he  has  three  remedies:  ma^er'  ^r 
first,  by  civil  action;  secondly,  by  indictment;  and,  thirdly,  by  the  writ  of  habeas  Ameer  Khan, 
corpus.  But  as  no  action  or  criminal  charge  can  be  maintained  in  the  Courts  <5  B.  L.  R. 
of  this  country  against  the  Governor-General  for  an  illegal  imprisonment,  the  ^^^' 
only  remedy  for  the  wrong  in  such  case  is  that  afforded  by  the  writ  of  habeas 
corpus.  The  right  appears  to  be  preserved  as  regards  European  British  sub- 
jects committed  by  the  Governor-General  in  Council  by  the  3rd  section  of  the 
21  Geo.  III.,  c.  70,  which  contains  a  provision  that,  "with  respect  to  such 
order  or  orders  of  the  said  Governor-General  in  Council  as  do  or  shall  extend 
to  any  British''  (meaning  European  British)  "subject  or  subjects,  the  said  Court 
shall  have  and  retain  as  full  and  competent  jurisdiction  as  if  the  Act  had  never 
been  made."  Therefore,  as  regards  European  British  subjects,  the  right  to  de- 
mand a  writ  of  habeas  corpus  from  this  Court  would  not  be  taken  away  by  the 
section*  The  legality  of  an  order  by  the  Governor-General  in  Council  for  the 
arrest  and  deportation  of  a  European  British  subject  brought  up  by  habeas  cor- 
pus came  under  the  consideration  of  the  Supreme  Court  (Sir  R.  Chambers,  C.J., 
and  Sir  William  Jones)  in  The  King  v.  Gordon.*  I  will  now  turn  to  the  Char- 
ter. By  the  4th  clause  it  was  declared  that  the  Chief  Justice  and  Puisne  Justi- 
ces were  "appointed  to  be  Justices  and  Conservators  of  the  Peace  and  Coroners 
within  and  throughout  the  said  provinces,  districts,  and  countries  of  Bengal, 
Behar,  and  Orissa,  and  every  part  thereof;  and  to  have  such  jurisdiction  and 
authority  as  the  Justices  of  our  Court  of  King's  Bench  have,  and  may  lawfully 
exercise  within  that  part  of  Great  Britain  called  England  by  the  Common  Law 
thereof."  Blackstone,  speaking  of  the  writ  of  habeas  corpus  ad  subjiciendum. 
saysif  "This  is  a  high  prerogative  writ,  and  therefore,  by  the  Common  Law,  issues 
out  of  the  King's  Bench  by  a  fiat  from  the  Chief  Justice,  or  any  other  of  the 
Judges,  running  into  all  parts  of  the  King's  dominions,  for  the  King  is  at  all 
times  entitled  to  have  an  account  why  the  liberty  of  any  of  his  subjects  is  re- 
strained, wherever  that  restraint  may  be  inflicted."  The  words  of  the  4th  sec- 
tion of  the  Charter  have  been  treated  as  giving  power  to  the  Court  to  issue 
writs  of  habeas  corpus  from  the  time  when  the  Supreme  Court  was  first  estab- 
lished. This  appears  from  the  language  of  Sir  Elijah  Impey,  C.J.,  in  the 
case  of  Rex  v.  Warren  Hastings  in  1775,$  and  In  re  Coza  Zachariah  Khan 
in  I779.§  That' power  was  not  questioned  in  the  21  Geo.  IIL,  c.  70.  In- 
deed, the  3rd  section  of  that  Act,  which  declares  that  the  Supreme  Court 
shall  retain  full  jurisdiction  with  respect  to  orders  made  by  the  Governor- 
General  in  Council,  extending  to  British  subjects,  has  apparently  direct  refer- 
ence to  writs  of  habeas  corpus.  Writs  of  habeas  corpus  have  been  issued  in 
the  mofussil  in  1794,  when  a  witness  on  his  way  from  the  Supreme  Court  to  his 
home  was  arrested — Rajah  Mohinder  Deb  Raiv.  Ramcanai  Cur\\  in  1800, 
in  Breejesseree  Seatanny  v.  Ramnarain  Misser,%  to  a  jailor  of  the  24-Pergun- 
nas,  to  bring  up  a  prisoner  as  a  witness ;  in  181 5,  to  bring  up  a  woman,  plain- 
tiff in  a  suit,  who  had  been  carried  off  by  force  out  of  Calcutta,  with  a  view  to 
compel  her  to  withdraw  her  suit ;  In  the  Matter  of  Muddoosooden  Sandell."^* 
In  1829-30,  the  jurisdiction  to  issue  such  writs  into  the  mofussil  is  treated  as 
clear  by  Sir  Charies  Grey  and  Sir  Edward  Ryan.     (See  the  5th  Appendix  to 

*  East's  Notes,  a  Morley's  Digest,  223.  §  Morton's  Rep.  263. 

t  Vol.  III.,  131.  II  Smoult's  Orders,  148. 

X  Morton's  Rep.  206.  H  Ibid* 

••  East's  Notes,  2  Morley,  29. 
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1870.        the  3rd  Report  of  the  Select  Committee  of  the  House  of  Commons,  pp.  1225 
and   1281).     Writs  of  habeas  corpus  to  bring  up  witnesses  from  the  mofussil 


m'*"*  ^R^oF  ^^''^  ^^^"^^  ^>'  Sir  Edward  Ryan  in  iS^g—Boed,  Buddinauih  Ghosaulv. 
Ameer  Khan,  Deverall ;  ♦  by  Sir  Edward  Ryan  in  1840,  to  bring  up  a  person  who  had  been 
6  B.  L.  R.  carried  off  from  his  house  in  Calcutta  into  the  mofussil,  from  the  custody  of  a 
393.  person  not  otherv^ise  subject  to  the  jurisdiction  than  in  respect  pf  the  wrong 
committed  by  him  in  the  abduction — In  re  Sreenauth  Roy ;  f  in  the  time  of 
Peel,  C.J.,  to  bring  up  a  witness  from  a  mofussil  jail — ^The  Queen  v.  Shawe.% 
In  the  case  of  In  re  the  Maharanee  of  Lahore^  Peel,  C.J.,  says  :  "Enough 
is  not  shown  to  lead  to  the  inference  that  her  imprisonment  was  illegal ;  she  is 
not  resident  where  the  English  law  is  the  general  law  as  regards  personal  liberty. 
The  English  law  as  to  personal  liberty  does  prevail  in  Calcutta  as  to  all  its  in- 
habitants. Beyond  the  local  limits  of  Calcutta  the  English  law  on  this  subject 
is  the  personal  law  of  a  class,  viz,,  British  subjects,  which  they  carry  with 
them.  The  Common  Law  of  England,  which  gives  the  right  to  this  writ,  has 
been  introduced  into  Calcutta  with  the  general  body  of  the  English  law.  No- 
thing but  an  Act  of  the  Legislature  could  here  in  Calcutta  suspend  its  opera- 
tion." The  power  of  the  late  Supreme  Court  to  issue  writs  of  habeas  corpus  to 
persons  in  the  mofussil  has  been  asserted  from  the  time  of  the  promulgation  of 
the  Charter  to  the  present  day,  and  is  admitted  in  the  case  of  In  re  the  Bombay 
Just  ices. \  I  confess  that  it  was  not  without  surprise  that  I  heard  the  Advo- 
cate-General challenge  the  jurisdiction.  If  the  construction  which  has  always 
hiherto  been  put  on  the  4th  clause  of  the  Charter  of  1 774  is  erroneous,  it  is  at 
least  no  longer  open  to  any  Judge  of  this  Court  to  say  so.  No  Judge  in  this 
country  could  be  justified  in  pronouncing  a  decision  contrary  to  the  long  course 
of  decisions  and  the  interpretation  which  has  hitherto  been  universally  received. 
If -the  propriety  of  these  decisions  is  to  be  questioned,  it  must  be  in  a  higher 
Court.  For  myself,  I  have  no  hesitation  in  accepting  those  decisions  as  set- 
tling the  law. 

Regulation  III.  of  181 8,  entitled  a  Regulation  for  the  confinement  of  State- 
prisoners,  recites,  amongst  other  things,  that  *'  reasons  of  State,  embracing  the 
due  maintenance  of  the  alliances  formed  by  the  British  Government  with 
foreign  powers,  the  preservation  of  tranquillity  in  the  territories  of  Native  Princes 
entitled  to  its  protection,  and  the  security  of  the  British  dominions  from  foreign 
hostility  and  from  internal  commotion,  occasionally  render  it  necessary'  to  place 
under  personal  restraint  individuals  against  whom  there  may  not  be  sufficient 
ground  to  institute  any  judicial  proceedings,  or  when  such  proceeding  may  not 
be  adapted  to  the  nature  of  the  case,  or  may  for  other  reasons  be  unadvisable  or 
improper ;  and  whereas  it  is  fit  that  in  any  case  of  the  nature  herein  referred  to, 
the  determination  to  be  taken  should  proceed  immediately  from  the  authority 
of  the  Governor-General  in  Council ;"  and  enacts  that  "  when  the  reasons  stated 
in  the  preamble  of  this  Regulation  may  seem  to  the  Governor-General  in  Council 
to  require  that  an  individual  should  be  placed  under  personal  restraint,  without 
any  immediate  view  to  ulterior  proceedings  of  a  judicial  nature,  a  warrant  of 
commitment,  under  the  authority  of  the  Governor-General  in  Council,  and  under 
the  hand  of  the  Chief  Secretary,  or  of  one  of  the  Secretaries  to  Government, 
shall  be  issued  to  the  officer  in  whose  custody  such  person  is  to  be  placed." 
Regulation  III.  of  181 8  having  been  passed  by  a  legislative  authority  which  had 

*  Morton's  Rep.  1S4.  X  Fulton,  32S. 

t  /</.,  226.  %  Taylor,  433. 

II  1  Knapp'i  P.  C.  I. 
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no  power  to  bind  ^European"  British  subjects,' it  seems  to  me  that  it  must  be        1870. 

taken  as  applicable,  and  enacted  with  reference  only  to  natives  and  others  sub 

ject  to  the  jurisdiction  of  the  Provincial  Courts.     The  Regulation  appears  to   matter^of 
have  been  passed  by  the  Vice-President  in  Council  under  the  provisions  of  the  AmeerKhan, 
37  Geo.  III.,  c.  142,  s.  8.     It  has  been  objected  that  it  was  not  registered  as  re-     6  B.  L.  R. 
quired  by  13  Geo.  III.,  c.  63,  s.  36.     But  it  appears  to  me  that  the  legislative         ^^^\ 
powers  conferred  by  the  13  Geo.  III.,  c.  63,  s.  36,  are  intended  to' apply  only 
to  what  is  there  described  as  the  Company's  settlement  at  Fort  William,  in  other 
words,  Calcutta  and  its  dependent  factories,  where  English  law  had  been  intro- 
duced, and  not  to  what  are  in  that  Act  described  as  the  territorial  acquisition  of 
Bengal,  Behar,  and  Orissa.     Legislative  powers  for  the  Government  of  Bengal, 
Behar,  and  Orissa,  were  first  conferred  by  the  21  Geo.  III.,  c.  70,  s.  23.  Those 
powers  were  extended  by  the  37  Geo.  III.,  c.  142,  s.  8,  which  enacted  that  "  all 
Regulations  which  should  be  issued  and  passed  by  the  Governor-General  in 
Council  at  Fort  William  in  Bengal,  affecting  the  rights,  persons,  or  property  of 
the  natives,  or  any  other  individuals  who  may  be  amenable  to  the  Provincial 
Courts  of  Justice,  shall  be  registered  in  the  judicial  department,  and  formed 
into  a  regular  code,  and  that  the  grounds  of  each  Regulation  shall  be  prefixed 
to  it,  and  all  the  Provincial  Courts  shall  be  and  they  are  hereby  directed  to  re- 
gulate their  decisions  by  such  rules  and  ordinances  as  shall  be  contained  in  the 
said  Regulations." 

The  effect  of  Regulation  III.  of  1818  and  Act  XXXIV.  of  1850,  which 
enacts  in  substance  that  State  prisoners  under  Regulation  III.  of  181 8  may  be 
detained  within  the  local  jurisdiction  of  the  Supreme  Courts,  &c.,  were  consi- 
dered by  the  late  Supreme  Court  in  In  re  Tuckui  Roy*  In  that  case  it 
was  decided  that  a  native  of  Gude,  a  mohurrir  in  the  employment  of  the  Queen 
of  Gude,  who  had  been  arrested  at  Garden  Reach,  outside  the  local  limits  of 
the  town  of  Calcutta,  under  a  warrant  issued  by  the  Governor-General  in 
Council  under  Regulation  III.  of  18 18,  was  lawfully  detained,  and  could  not 
be  discharged  upon  habeas  corpus.  Mr.  Newmarch  argued,  as  Mr.  Anstey  has 
done  in  the  case  now  before  me,  that  the  Act  of  1850  was  contrary  to  Magna 
Charta;  that  it  affected  the  unwritten  law,  whereon  might  depend  the  allegiance 
of  the  subject.  The  Common  Law,  the  unwritten  law  and  constitution  of 
England,  has  never  been  introduced  into  the  mofussil.  The  provinces  of 
Bengal,  Behar,  and  Orissa,  were  countries  which,  at  the  time  when  they  came 
into  ,the  possession  of  the  English  Government,  had  laws  of  their  own,  for 
the  administration  of  which  provision  was  made.  When  the  East  India 
Company  took  upon  itself  the  office  of  Dewan,  the  2 1  Geo.  III.,  c.  70,  s.  23, 
and  37  Geo.  III.,  c.  142,  s.  8,  made  provision 'for  the  introduction  of  such 
changes  in  the  ancient  laws  of  the  country  as  the  Governor-General  in  Council 
might  from  time  to  time  think  fit  ,*to  make.  Express  provisions  against  the 
introduction  of  English  law  were  made  by  Regulation  III.  of  1793  (see  the 
preamble  and  s.  31) ;  Regulation  IV.  of  1793,  s.  15  ;  and  Regulation  VII.  of 
1832,  s.  9.  Down  to  the  time  of  the  introduction  of  the  Penal  Code,  the  Ma- 
homedan  criminal  law,  modified  by  different  Regulations,  made  by  the  Go- 
vernor-General in  Council  under  the  powers  of  the  21  Geo.  III.,  c.  70,  s.  23, 
and  37  Geo.  III.,  c.  142,  s.  8,  continued  to  be  the  law  by  which  all  offences 
triable  before  the  Mofussil  Courts  were  punishable.  By  the  37  Geo.  III.,  c. 
142,  s.  8,  Parliament  conferred  on  tlie  Governor-General  in  Council  a  power  of 
legislation  concerning  the  rights,  persons,  and  properties  of  the  natives  amen- 

•  I  Bout.  355. 
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^.Q         able  to  the  Provincial  Courts,  without  restriction  or  limitation  of  any  kind. 
.  The  Regulation  III.  of  1818  is  one  which  falls  within  that  class  of  laws  which 


In  TrtE       authorizes  the  infliction  of  penalties,  the  privation  of  liberty,  even  the  destruc- 
AmeIirIChan  *^^^  ^^  ^^^^'  ^^^^  ^  ^^^^  ^^  ^^^  future  prevention  of  crime,  and  insuring  the 
15  B.  L.  ft.  '  safety  and  well  beirig  of  the  public.     It  falls  within  the  principle  salus  populi 
39*^         tuprema  lex.    It  is  useless  to  urge  that  the  Regulation  makes  no  provision  against 
the  possibility  that  the  party  may  be  confined  on  charges  which  may  be  false 
and  malicious,  and  which  he  has  no  opportunity  of  answering.     With  all  its  de- 
fects, if  defects  they  be,  it  was  passed  by  a  legislative  authority  having  full  power 
to  enact  it  as  it  stands.     It  does  no  more  than  give  to  the  Governor-General 
in  Council  a  power  analogous  to  that  which  the  Parliament  of  the  United  King- 
dom exercises,  when  by  a  legislative  enactment  it  suspends  the  Habeas  Corpus 
Act.     There  is  nothing  in  the  3  &  4  Will.  IV.,  c.  85,  s.  43,  which  could  make 
it  questionable  whether  the  Governor-General  in  Council  had  power  to  enact 
that  a  prisoner  confined  under  a  law  already  in  force  might  be  detained  within 
the  presidency-town. 

But  a  very  different  question  arises  under  Act  III.  of  1858,  a  question  not 
decided,  or  even  touched  by  the  decision  in  In  re  Tuckut  Roy*  The  Act  recites 
that  it  is  expedient  that  the  powers  of  Regulation  III.  of  1818  of  the  Bengal 
Code  be  extended,  and  enacts  that."  the  provisions  of  Regulation  III.  of  1818 
of  the  Bengal  Code,  relating  to  the  arrest  and  confinement  of  persons  as  State - 
prisoners,  shall  be  in  force  within  the  local  limits  of  the  jurisdiction  of  the 
Supreme  Court  of  Judicature  at  Calcutta."  There  is  apparently  no  excep- 
tion or  restriction  whatever.  It  applies  to  all  persons  within  the  local  limits, 
whether  European  British  subjects,  or  persons  living  within  the  local  limits 
under  the  protection  of,  and  subject  to,  English  law.  Act  III.  of  1858  was 
passed  by  a  Legislature  which  derived  its  power  from  the  3  &  4  Will,  IV., 
c.  85,  s.  43,  which  contains  a  proviso  "that  the  Governor-General  in  Council 
shall  not  have  the  power  of  making  any  laws  or  regulations  which  shall  in  any 
way  affect  any  prerogative  of  the  Crown,  or  the  authority  of  the  Parliament, 
or  the  institutions  or  rights  of  the  said  Company,  or  any  part  of  the  unwritten 
laws  or  constitution  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
whereon  may  depend  in  any  degree  the  allegiance  of  any  person  to  the 
Crown  of  the  United  Kingdom  or  the  sovereignty  or  dominion  of  the 
said  Crown  over  any  part  of  the  said  territories."  In  order  to  see  what  is 
meant  by  the  words,  "  unwritten  laws  or  constitution  whereon  may  depend  in 
any  degree  the  allegiance  of  any  person,"  it  is  necessary  to  consider,  first, 
what  allegiance  is.  It  is  the  true  and  faithful  obedience  of  the  subject  to  the  so- 
vereign. Every  one  born  within  the  dominions  of  the  King  of  England,  whether 
in  England  or  in  the  colonies  or  dependencies,  being  under  the  protection,  there- 
fore, according  to  our  Common  Law,  owes  allegiance  to  the  King.  Every  Bri- 
tish subject  is  bom  a  debtor  by  the  fealty  and  allegiance  which  he  owes  his 
sovereign  and  the  State,  a  creditor  by  the  benefit  and  protection  of  the  King, 
the  laws,  and  the  constitution.  "Allegiance,"  says  Sir  William  Blackstone,t 
"  is  the  tie  which  binds  the  subject  to  the  King  in  return  for  that  protection 
which  the  King  affords  to  the  subject."  Foremost  amoogst  the  privileges 
assured  to  the  subject  by  the  protection  of  the  sovereign  is  liberty  and  security 
of  the  person.  The  Crown  cannot  derogate  from  these  rights.  Bracton  tells 
us  that  "  the  King  is  under  the  law,  for  the  law  makes  the  King."  The  King 
cannot  interfere  with  the  liberty  of  the  subject,  nor  deprive  him  of  any  of  his 

•  I  Boul.  355. 
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rights.    How  absolute  soever  the  sovereigns  of  other  nations  may  be,  the        jj^. 
King  of  England  cannot  take  up  or  detain  the  meanest  subject  at  his  mere  • 


will  and  pleasure.  I  will  proceed  to  consider  what  are  the  **  unwritten  laws  ^^  the 
and  constitution"of  the  United  Kingdom,  which  are  alluded  to  in  the  section  ameeiMChan 
before  me.  It  is  well  known  that  the  provisions  of  the  Great  Charter  and  the  6  B.  L.  R.  * 
Petition  of  Right  are  for  the  most  part  declarations  of  what  the  existing  law  39*- 
was,  not  enactments  of  any  new  law.  They  set  forth  and  assert  the  right  of 
the  subject,  according  to  what  was  assumed  to  be  the  ancient  unwritten  law 
and  constitution  of  the  realm.  The  Great  Charter  itself  was  confirmed  by 
tipwards  of  thirty  different  Statutes  prior  to  the  time  of  King  Henry  VI.  One 
of  these  Acts,  the  28  Edward  III.,  c.  3,  declared  that  "  no  man,  of  what  state 
or  condition  he  be,  can  be  taken  or  imprisoned  without  being  brought  to  answer 
by  due  process  of  law."  The  Petition  of  Right  was  addressed  to  King  Charles 
I.  by  the  Lords  Spiritual  and  Temporal,  telling  him  that,  "  against  the  tenor  of 
the  said  Statutes,  divers  of  your  subjects  have  of  late  been  imprisoned  without 
cause  shown,  and  when  for  their  deliverance  they  were  brought  before  your 
Justices  by  your  Majesty's  writ  of  habeas  corpus,  there  to  undergo  and  receive 
as  the  Court  should  order,  and  their  keepers  commanded  to  certify  the  causes 
of  their  detainer,  no  cause  was  certified,  but  that  they  were  detatined  by  your 
Majesty's  special  command,  signified  by  the  Lords  of  your  Privy  Council,  and 
yet  were  returned  back  to  their  several  prisons,  without  being  charged  with 
ani-thing  of  which  they  might  answer  in  due  course  of  law ; "  and  praying,  "as- 
their  rights  and  liberties  according  to  the  law  and  Statutes  of  the  realm/' 
that  His  Majesty  would  "  vouchsafe  to  declare  that  the  proceedings  to  the  pre- 
judice of  the  people  should  not  be  drawn  into  consequence  or  example,  and 
that  His  Majesty  would  declare  his  royal  will  and  pleasure,  that  in  the  things 
aforesaid,  his  officers  should  serve  him  according  to  the  law  and  Statutes  of 
the  realm."  There  are  also  the  Act  for  the  abolition  of  the  Star  Chamber,  16 
Car.  I.,  c.  10,  and  the  Habeas  Corpus  Act,  31  Car.  II.,  c.  2.  Now,  if  it  be  true, 
as  laid  down  in  Calvin's  case,*  that  protectio  trahit  suhjeciionem  et  suhjectio 
protecHonem,  that  allegiance  and  protection  are  reciprocally  due  from  the 
subject  and  the  sovereign,  it  is  evident  that  the  strict  observance  of  the  laws 
which  provide  for  such  liberty  and  security  ensures  the  faithful  and  loving 
allegiance  of  subjects.  The  infraction  of  such  laws  may  be  carried  to  such  an 
extent  as  to  give  rise  to  the  right  of  self-defence  on  the  part  of  the  sub- 
ject, a  right  which,  says  Sir  Michael  Foster,  "  the  law  of  nature  giveth, 
and  no  law  of  society  hath  taken  away."  No  man  can  study  the  history 
of  England,  or  can  read  the  great  judgment  passed  by  the  High  Court  cA 
Parliament  by  the  Bill  of  Rights  on  King  James  II.,  without  seeing  that  on 
the  faithful  observance  by  the  sovereign  of  the  unwritten  laws  and  constitution 
of  the  United  Kingdom,  as  contained  in  the  Great  Charter  and  other  Acts 
which  I  have  mentioned,  depend,  in  no  small  degree,  the  allegiance  of 
the  subjects.  It  would  be  a  startling  thing  to  find  that  rights  of  so  sacred 
a  character  could  be  taken  away  by  an  act  of  the  subordinate  legislature. 
It  would  be  strange,  indeed,  if  a  great  popular  assembly  like  the  Parliament  of 
England  had  put  into  the  power  of  a  legislature  which  has  not,  and  in  the  na- 
ture of  things  coul8  not  have,  any  representative  character,  the  power  of  abro- 
gating or  tampering  with  such  fundamental  laws.  I  think  that  the  43rd  sec- 
tion of  the  3  &  4  Will.  IV.,  c.  85,  shows  clearly  that  the  Imperial  Legislature 
has  not  forgotten  the  rights  of  the  people.     It  is  convenient  that  I  should  turn 

•7  Rep.  I, 
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i8;o.        for  a  moment  to  the  history  of  this  piece  of  legislation.    The  13  Geo.  IIL,  c. 
63,  B.  36,  empowered  the  Governor  and  Council  to  make  rules,  ordinances,  and 


Matter^of  regulations  for  the  civil  government  of  the  settlement  of  Fort  William,  "  not 
Ameer Kahn,  being  repugnant  to  the  laws  of  the  realm."  It  was  found  difficult  to  give  any 
6  B.  L.  R.  precise  interpretation  to  these  words.  These  laws  were  to  be  registered  and 
392-  published  in  the  Supreme  Court  with  the  consent  and  approbation  of  that  Court. 
The  Judges  claimed  a  right  to  hear  the  inhabitants  of  Calcutta  by  their  counsel 
against  the  registry  of  Regulations  made  by  the  Governor-General  in  Council. 
This  led  to  great  inconveniences.  A  minute  by  Sir  Charles  Grey,  in  the  5th 
Appendix  to  the  3rd  Report  of  the  Select  Committee  of  the  House  of  Com- 
mons, 1833,  p.  1 1 29,  shows  that  it  was  felt  that  the  due  consistency  of  Indian 
law  with  the  law  of  the  United  Kingdom  ought  to  be  secured  by  specific 
limitations  of  the  subordinate  legislative  power.  It  was  suggested  (p.  11 27) 
that  in  view  of  possible  incongruities  between  the  ordinances  of  a  subordinate 
legislature  and  the  primarj'  laws  of  the  United  Kingdom,  the  Judges,  or  English 
lawyers  appointed  by  the  Crown,  might  have  a  power  of  veto  (p.  1131),  or  of 
suspending  a  Regulation,  until  the  authorities  in  England  could  be  consulted, 
in  cases  in  which  any  primary  law  of  the  United  Kingdom  should  appear  to  be 
violated.  The  Governor-General  in  Council,  Lord  William  Bentinck,  in  a  letter 
to  the  Judges  of  the  Supreme  Court,  dated  the  28th  of  October  1829,  writes : 
**  We  fully  concur  with  you  that,  besides  reserving  a  veto  to  the  Governor-Ge- 
neral, the  restriction  contained  in  the  33  Geo.  III.,  c.  52,  s.  51,  should  also,  of 
course,  be  maintained.  It  will  be  entirely  proper  that  the  Judges  of  the  Supreme 
Court,  or  a  majority  of  them,  should  have  the  power  of  suspending  the  enforce- 
ment of  any  act  of  the  legislative  Council  which  they  may  consider  to  be  ille- 
gal." The  minutes  of  the  Judges  and  correspondence  of  the  Governor-General 
resulted  in  the  preparation  of  heads  of  a  bill  to  be  entitled  '*  An  Act  for  estab- 
lishing a  Legislative  Council  in  the  East  Indies."  The  suspending  power,  as 
proposed,  appears  in  the  6th  section  of  this  draft,  and  in  the  8th,  the  phrase  we 
have  now  to  construe;  which  is  repealed  in  the  24  &  25  Vic,  c.  67,  s.  22,  for 
the  first  time  makes  its  appearance.  If  I  am  right  in  my  construction,  the  seve- 
ral provisions  will  be  found  in  what  I  conceive  to  be  their  due  order.  There 
are  provisions  for  the  protection  of  the  rights,  firstly,  of  the  Crown  ;  secondly, 
of  the  Parliament ;  thirdly,  of  the  East  India  Company ;  fourthly,  of  the  people. 
It  should  be  observed  that  the  proviso  is  not  that  no  law  shall  be  made  contrary 
to  the  Magna  Charta  or  any  other  similar  Statute.  Had  that  been  the  case,  pro- 
bably it  would  not  have  been  competent  to  the  Indian  Legislature  to  pass  any 
enactment  in  the  nature  of  a  suspension  of  the  Habeas  Corpus  Act.  But  the 
*'  unwritten  law  or  constitution"  of  England  is  of  more  flexible  character.  It 
would  admit  of  a  relaxation  of  the  rules  securing  private  rights  in  times  of  public 
distress  or  danger,  ne  quid  detrimenti  capiat  respuhlica.  An  act  for  the  suspen- 
sion of  the  Habeas  Corpus  Act  in  such  times  is  no  violation  of  the  constitution. 
The  question  then  comes — does  Regulation  III.  of  1818  fall  within  the  prin- 
ciple above  stated?  The  Advocate-General  showed  that,  before  answering  that 
question,  it  is  necessar\'  to  consider  the  peculiar  circumstances  of  the  country. 
Mr.  Ingram  pointed  out  that,  at  the  time  of  the  making  of  Regulation  IIL  of 
i8i8,  there  were  in  the  country  numerous  and  powerful  feudatories  of  the  so- 
vereigns of  recently  conquered  and  ceded  provinces,  nominally  subjects  of  His 
Majesty,  but  from  whom  danger  might  at  any  time  be  apprehended.  I  may  ob- 
serve that,  at  the  time  of  the  passing  of  Act  III.  of  1858,  the  recent  mutiny 
showed  that  there  were  in  the  ranks  of  the  population  fanatics,  whose  conspira- 
cies or  preachings  might,  if  they  were  allowed  to  continue  them  without  inter 
ference,  cause  great  danger  to  the  peace  of  the  community  at  large.     It  is  clear- 
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that,  if  such  persons  were  allowed  in  the  presidency-town  a  license  and  immu-         1870. 
tiny  which  they  did  not  enjoy  in  other  parts  of  Her  Majesty's  Indian  empire,  - 

they  would  resort  to  Calcutta,  and  thus  the  capital  of  the  empire  would  become   ^^  rr^of 
a  hot-bed  of  conspiracies,  the  refuge  and  chosen  home  of  traitors,  fanatics,  and  amebr  Khan, 
conspirators.     The  Regulation  differs  from  Acts  passed  for  the  suspension  of    6  B.  L.  R. 
the  Habeas  Corpus  Act  in  this — that  it  is  not  a  temporary  Act ;  but  if  the  dan-         393- 
ger  to  be  apprehended  from  the  conspiracies  of  people  of  such  a  character 
as  those  I  have  mentioned  is  not  temporary,  but  from  the  condition  of  the 
country  must  be  permanent,  its  seems  to  me  that  the  principles  which  justify 
the  temporary  suspension  of  the  Habeas  Corpus  Act  in  England  justify  the 
Indian  Legislature  in  entrusting  to  the  Governor-General  in  Council  an  excep- 
tional power  of  placing  individuals  under  personal  restraint  when,  for  the  se- 
curity of  the  British  dominions  from  foreign  hostility,  and  from  internal  com- 
motion, such  a  course  might  appear  necessary  to  the  Grovemor-General  in  Coun- 
cil.    I  am,  therefore*  of  opinion  that,  in  enacting  Act  III.  of  1858,  the  Indian 
Legislature  did  not  exceed  its  powers. 

The  questions  raised  are  of  so  much  importance,  and  I  have  felt  so  much 
difiiculty  in  arriving  at  a  conclusion  satisfactory  to  myself,  that  I  might  have 
been  inclined  to  issue  the  writ  of  habeas  corpus  in  order  that  the  points  to  which  . 
1  have  adverted  in  this  judgment  should  be  more  fully  discussed  upon  the 
return.  But  then  comes  the  question,  assuming  that  I  have  a  general  power  to 
issue  writs  of  habeas  corpus  ad  subjiciendum  to  the  officers  of  mofussil  jails, 
should  I  be  justified  in  issuing  such  a  writ  in  the  present  case  ?  If  the  only  ob- 
stacle was  a  difficulty  in  enforcing  the  writ,  I  should  feel  bound  to  follow  the 
example  of  the  Court  of  Queen's  Bench  in  In  re  Anderson,*  and  to  Issue  the 
writ  without  reference  to  the  question  whether  the  Court  would  be  in  a  position 
to  enforce  obedience  to  it.  But  it  is  necessary  to  remember  that  by  the  2 1  • 
Geo.  III.,  c.  70,  s.  I,  it  is  enacted  "that  the  Governor-General  and  Council  of 
Bengal  shall  not  be  subject  jointly  or  severally  to  the  jurisdiction  of  the  Su- 
preme Court,  for,  or  by  reason  of,  any  act  or  order,  or  any  other  matter  or  thing 
whatsoever  counselled,  ordered,  or  done  by  them  in  their  public  capacity  only." 
And  s.  2  goes  on  to  enact  that  "  for  any  acts  done  by  the  order  of  the 
Governor-General  in  writing  *  *  *  the  said  order,  with  proof  that  the  act  or  acts 
done  has  or  have  been  done  according  to  the  purport  of  the  same,  shall  amount 
to  a  sufficient  justification  of  the  said  acts,"  and  "  the  defendant  shall  be  fully 
justified,  acquitted,  and  discharged  from  all  and  every  suit,  action,  and  process 
whatsover,  civil  or  criminal,  in  the  said  Court.  Therefore,  as  the  Superintend- 
ent of  the  Jail  at  Alipore  holds  the  prisoner  under  the  warrant  in  writing  of  the 
Governor-General  in  Council,  it  is  clear  that  such  order  must  prevail  as  against 
the  command  of  any  writ  which  this  Court  has  the  power  to  issue.  It  appears 
to  me,  therefore,  that  I  ought  not  to  issue  a  writ  which  it  would  be  the  duly  of 
the  Superintendent  of  the  Jail  to  disobey.  The  distinction  between  In  re  Ander- 
son* and  that  now  before  me  is  that,  in  the  present  case,  the  order  of  the  Go- 
vernor-General in  CcJuncil,  which  this  Court  has  no  power  to  set  aside  or  disre- 
gard, warrants  the  detainer.  In  In  re  Anderson^*  the  difficulty  was  only  in  en- 
forcing obedience  to  the  writ.  If  the  prisoner,  in  obedience  to  that  writ,  was 
brought  before  the  Court,  it  had  an  undoubted  authority  to  discharge  him. 


•30  L.  J.  Q.  B.  129. 
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1870.  For  the  reasons  given  above,  I  am  of  opinion  that  no  writ  of  habeas  corpus 

'  to  bring  up  the  body  of  Ameer  Khan  ought  to  issue,  and  the  rule  will,  therefore, 

u'r-r^^o.  be  discharged. 
Ameer  Khan,  Rule  discharged. 

Attorneys  for  Ameer  Khan :  Messrs.  Carruthers  and  Dignam, 
Attorney  for  the  Government :  Mr.  Chaunirell^  Govt.  Solicitor. 


6B.  L.  R. 
392. 


Before  Mr,  Justice  Norman, 

IN  THE  MATTER  OF  AMEER  KHAN. 
Mainprise^   Writ  of — Power  of  High  Court  to  issue  it. 

A  writ  of  mainprise  could  only  be  issued  where  the  party  applying  for  it  was 

bailable,  and  had  offered  securities,  out  bail  had  been  refused ;  it  could  not  be  issued 

''1870         to  a  prisoner  confined  under  Regulation  III.  of  18 18,  which  authorizes  his  detention 

Aug,  2g.      absolutely  and  unconditionally,  and  gives  him  no  right  to  demand  to  be  released  on 

— ^  ,  bail. 

6  B.  L.  R. 

456.  The  writ  is  one  which  could  be  issued  only  on  the  Common  Law  Side  of  the 

Court  of  Chancery  in  England.  The  Power  of  the  Common  Law  Side  of  the  Court 
of  Chancery  to  issue  such  writ  was  not  conferred  on  the  Supreme  Court ;  nor  is 
there  anythmg  in  the  Charter  of  the  High  Court  to  give  that  Court  power  to  issue  it. 

After  Mr.  Justice  Norman  had  given  judgment  in  this  case,  discharging 
the  rule  which  had  been  issued  to  show  cause  why  a  writ  of  habeas  corpus  should 
not  issue,  Mr.  Anstey,  on  behalf  of  the  pititioner,  applied,  on  the  affidavits  used 
in  obtaining  the  rule,  for  a  writ  of  mainprizcy  in  order  that  Ameer  Khan  might 
be  admitted  to  bail. 

Mr.  Anstey  in  support  of  the  application. — When  a  writ  of  habeas  corpus  is 
refused,  two  remedies  exist  for  the  prisoner,  either  to  sue  out  the  writ  de  odio  et 
atid  or  the  writ  of  mainprize.  The  writ  de  odio  et  aiid  is  disallowed  in  India  by 
9  Geo.  IV.,  c.  74.  But  a  writ  of  mainprize  can  be  granted.  The  writ  requires 
the  prisoner,  unless  good  cause  be  shown  against  it,  to  be  released  from  custody 
on  his  giving  security,  two  main-pemors  undertaking,  in  such  sum  as  the 
Court  may  require,  to  produce  the  prisoner  to  answer  any  charges  which  may 
be  made  against  him.  Thus  it  differs  from  release  on  bail,  which  is  for  a  spe- 
cific offence.  The  writ  is  mentioned  in  the  Indian  Insolvent  Act,  11  &  12  Vic, 
c.  21,  s.  58.  The  first  question  of  mainprize  arose  in  a  case  where,  as  in  the 
present  case,  the  Court  was  unable  or  unwilling  to  grant  a  writ  of  habeas  corpus, 
and  yet  was  not  willing  to  keep  the  prisoner  in  perpetual  confinement — Jenkess 
case.*  See  also  Crowley's  casey\  where  Jenkes's  case*  is  referred  to  by  Lord 
Nottingham.  In  that  case  the  writ  of  mainprize  was  refused,  the  Court  hold- 
ing it  could  not  grant  it  since  the  passing  of  28  Edwd.  III.,  c.  9,  but  the  prisoner 
was  discharged.  There  Fitzherbert's  Natura  Brevium,  250,  was  referred  to  in 
support  of  the  application.  There  was  another  case  after  t^e  rebellion  of  1 745, 
where  the  writ  was  applied  for ;  there  the  writ  was  refused,  but  not  until  the  At- 
torney-General had  named  a  day  for  trial. 

The  warrant  in  this  case  is  not  a  warrant  of  arrest ;  it  is  a  warrant  of  deten- 
tion, and  was  issued  on  May  7, 1870,  long  after  Ameer  Khan  had  been  arrest- 
ed.   There  is  no  intention  of  bringing  him  to  trial,  and  no  specific  charge  is 

•  6  Howeirs  State  Trials,  laoo.       f  a  Swanitoni  I9. 
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made  against  him.    This  is  his  only  remedy,  for  this  Court  having  held  that  it        1870. 
has  jurisdiction  to  issue  habeas  corpus^  the  right  to  sue  out  the  writ  in  the  Queen's  — -—— - 
Bench  is  gone.     Under  the  Queen's  proclamation  of  1858,  this  writ  of  main-   mattbr^f 
prize  cannot  be  refused.     The  balance  of  inconvenience  is  against  the  refusal  Ameer  Khan, 
of  the  writ,  for  the  conditions  of  granting  it  are  in  the  discretion  of  the  Court,     ^  B.  L.  R. 
and  may  be  such  that  the  security  cannot  be  broken.  ^  * 

Norman,  J.  (after  stating  the  application,  continued) — ^The  proceeding  is 
one  which  In  England  has  become  wholly  obsolete.  Mr.  Ansley  was  not  able 
to  refer  to  any  case  in  which  such  a  writ  has  been  granted  in  modem  times.  In 
Jenkes's  case*  Lord  Nottingham,  after  careful  consideration  of  the  old  precedents 
which  had  been  referred  to,  came  to  the  conclusion  that  though  in  old  times  the 
writ  of  mainprize  had  issued,  the  right  to  such  writ  had  been  abolished  by  the 
Statute  28  Edward  III.,  c.  9.  Lord  Eldon,  in  Crowley  s  case^f  cites  that  opinion 
without  appearing  to  dissent  from  it.  Lord  Coke  says,  the  writ  is  taken  away  by 
28  Edward  III.,  c.  9.$  Sir  Mathew  Hale,  in  his  Pleas  of  the  Crown,  Vol.  II., 
p.  143,  seems  to  think  that  there  are  cases  in  which  the  writ  of  mainprize  may 
still  issue.  But  without  going  into  the  question  whether  there  is  any  case  in  which 
a  writ  of  mainprize  could  be  issued  in  England  at  the  present  day,  there  are  two 
conclusive  answers  to  this  application. 

In  the  first  place,  the  writ  only  issues  where  the  party  is  bailable,  and  has 
offered  sufficient  sureties  to  the  sheriff  or  others  who  have  authority  to  bail  him, 
and  he  or  they  have  refused  to  admit  the  applicant  to  bail — see  Fitzherbert*s 
Natura  Brevium,  563. §  But  the  Regulation,  under  the  provisions  of  which  Ameer 
Khan  is  confined,  authorizes  his  detention  absolutely  and  unconditionally,  and 
gives  him  no  right  to  demand  to  be  liberated  on  bail. 

Secondly,  the  writ  is  one  which  issues  only  on  the  ordinary  or  Common 
Law  Side  of  the  High  Court  of  Chancery  in  England. 

By  the  17th  clause  of  the  Charter  of  1774,  it  was  ordained  that  the 
Supreme  Court  should  be  a  Court  of  Equity  having  power  to  administer  justice 
according  to  the  rules  and  practice  of  the  Court  of  Chancery  in  England.  The 
powers  of  the  Court  of  Chancery  as  a  Court  of  Common  Law  to  issue  writs  such 
as  that  now  in  question  does  not  appear  to  have  been  conferred  on  the  Supreme 
Court ;  npr  is  there  anything  in  the  Charter  of  the  High  Court  on  which  any  pre- 
tension to  issue  such  writ  could  be  founded. 

Application  refused. 


Before  Mr.  Justice  Phear  and  Mr,  Justice  Markhy. 

IN  THE  MATTER  OF  AMEER  KHAN. 

Habeas  Corptis—Regulation  III.  of  i8i8—Act  XXXIV,  of  1850— -Act  III.  of  18^8-^  N^^^'26 
3  &  4  Will.  IV.,  c.  8$,  s.  43 — Allegiance— Prerogative^Appeal — Detention^^  ^'  ' 
Warrant — Arrest.  6  B  L  R 

Assuming  the  power  of  a  Judge  of  the  High  Court  to  issue  a  writ  of  habeas         ^^' 
corpus,  and  assuming  theVight  of  appeal  against  an  order  refusing  such  writ,  held, 
that,  it  appearincf  that  the  prisoner  was  in  custody  under  a  warrant  in  the  form  pre- 
scribed by  Regulation  \\\,  of  1818,  the  detention  was  l^al.    The  detention,  to  be 


*  6  HowelPs  State  Trials,  1200.  +  2  Inst   190 
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tifo,        jegal,  need  only  be  covered  by  an  actually  existing  warrant  of  the  Govemor-Genertd 

"  in  Council  in  the  form  prescribed  without  regard  to  the  lawfulness  of  the  arrest.  The 

Iw  THE       Regulation  is  not  connned  to  prisoners  of  war  or  foreigners  held  in  confinement  for 

6B.  L.  R.  The  substance  of  R^fulation  III.  of  1818  was  expressly  re-enacted  by  Act 

459'  XXXIV.  of  1850  and  Act  III.  of  1858,  and  therefore,  as  the  result  of  these  later 
Acts  alone,  the  detention  would  be  legal.  These  Acts  are  not  contrary  to  the  powers 
conferred  on  the  Indian  Legislature  by  3  &  4  Will.  IV.,  c.  85,  s.  43. 

This  was  an  appeal  from  the  order  of  Mr.  Justice  Norman,  discharging 
the  rule  »m  which  had  been  granted  to  show  cause  why  a  writ  of  habeas  corpus 
sh6uld  not  issue,  commanding  Dr.  Fawcus,  the  Superintendent  of  the  Jail  at 
Alipore,  in  which  Ameer  Khan  was  confined,  to  bring  before  the  Court  the  body 
of  Ameer  Khan.     For  the  facts  of  the  case  see  the  report,  antcy  p.  393.* 

The  grounds  of  appeal  were  as  follow : — 

1 .  That,  even  assuming  the  detention  in  the  jail  at  Alipore  on  and  from 
May  7, 1870,  or  any  subsequent  date,  could  be  justified  by  the  warrant  of  that 
date,  such  warrant  was  not  any  justification  or  authority  for  the  previous  arrest 
and  detention  without  warrant  in  Calcutta  on  July  12, 1869,  and  of  the  several 
other  detentions  and  removals  in  custody  without  lawful  warrant  on  and  from 
that  day,  not  only  at  Alipore,  but  also  at  Howrah  and  Gya,  down  to  the  date 
when  the  warrant  of  detention  of  May  7,  1870,  reached  the  hands  of  the 
officer  in  charge  of  the  jail  at  Alipore ;  and  therefore  the  learned  Judge  ought 
to  have  awarded  the  writ,  so  that  the  causes  (if  any)  of  such  preceding  deten- 
tions, removals,  and  of  the  original  arrest,  should  be  returned,  and  it  should  be 
determined,  whether  to  remand  or  discharge  Ameer  Khan,  and,  if  so,  whether 
on  security  or  not,  and  to  what  amount. 

2.  That  the  learned  Judge  in  the  Court  below  committed  an  error  in  fact 
and  law  by  pronouncing  in  favour  of  the  sufficiency  of  the  cause  shown  against 
the  rule  for  awarding  and  issuing  the  writ,  whereas  he  ought  to  have  held  the 
same  to  be  wholly  insufficient,  inasmuch  as  it  was  not  denied  or  questioned  in 
showing  such  cause  that  the  arrest,  removals,  and  detentions,  had  been  accom- 
panied with  and  effected  by  the  circumstances  of  oppression  and  cruelty  set 
forth  by  Ameer  Khan  in  his  original  petition,  and  shown  by  the  affidavits  in 
support  of  the  petition ;  and  therefore  the  learned  Judge  ought  to  have  held  that 
even  if  the  arrest,  removals,  and  detentions,  were  othenvise  unexceptionable,  yet 
the  same  were  avoided  ab  initio  as  having  been  done  in  fraud  of  the  alleged 
powers  under  which  they  were  surmised  or  awarded  to  have  been  done  and 
against  the  apparent  intent  and  meaning  thereof,  and  in  violation  of  the  com- 
mon law  and  constitution  of  P^ngland,  and  in  disobedience  of  the  tenor  of  the 
Queen's  proclamation  of  November  i,  1858,  and  that  Ameer  Khan  was,  on 
that  groutid  alone  (if  onjno  other),  entitled  to  be  discharged  and  released  from 
custody. 

•  After  the  order  dischansfin^sr  the  rule  had  been  made,  Mr.  Anstey  asked  that  the  order  misrht 
be  made  the  subject  of  an  appeal.  Mr.  Justice  Norman  said  he  was  willingf  to  pive  every  fadhty 
for  an  appeal,  but  wished  to  be  understood  as  abstaininj^  from  expressing  ahy  opinion  as  to  whether 
an  order  in  such  a  matter  was  appealable.  On  September  9th,  Mr.  Anstey,  on  behalf  of  Ameer 
Khan,  applied  to  the  Court  of  Appeal  consisting^  of  CoucH,  C.J.,  and  Markbv,  J.,  asking  that 
the  petition  of  appeal  might  be  aamitted,  and  an  early  day  fixM  for  the  hearing.  The  Court  re- 
fused to  receive  the  petition,  and  said  it  should  be  filed  m  the  Registrar's  office  in  the  ordinary  way  ; 
the  Court  also  refused  to  fix  any  day  for  the  hearing  of  the  appeal.  On  September  14th  tne 
Appeal  Court,  consisting  of  the  same  Judges,  refused  an  application  made  by  Mr.  Anstey  for 
leave  to  appeal  to  the  Privy  Council  from  the  order  refusing  to  receive  the  petition  of  appeal,  and 
from  the  order  of  Mr.  Justice  Norman.  The  petition  was  accordingly  filed  in  the  ordinary  way, 
and  came  on  for  hearing,  after  the  vacation,  on  November  19th. 
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3.  That  the  writ  of  haheaf  corpus  is  a  writ  of  right,  and  not  of  grace,  and        f«^; 
ottght  not  to  be  denied,  withholden,  or  delayed  to  the  subject  when  duly  applied  ' 
for,  every  such  denial,  withholding,  or  refusal  being  an  obstruction  of  justice  mJj^^'^^ 
and  a  breach  of  the  Great  Charter  <rf  Englishmen,  and  therefore  the  learned  AmbbaKhaw, 
Judge  ought  to  have  awarded  the  writ  when  it  was  applied  for,  and  not  have     6-8.  L.  Rv 
withheld  or  delayed  the  same  until  cause  should  be  shown  against  the  rule  nisi,        ^W* 

4.  That  the  learned  Judge  found  that  sufficient  cause  had  been  shown 
against  the  rule,  whereas  he  ought  to  have  held  that  no  sufficient  cause  was 
shown ;  and  that  the  writ  ought  to  issue  as  prayed,  and  any  cause  which  the  per- 
sons showing  cause  against  it  might  be  advised  to  offer  ought  to  be  offered  and 
shown  upon  the  return  to  the  writ. 

5.  That  the  learned  Judge  held  in  effect  that  the  s^plication  for  the  writ 
was  barred  or  precluded  by  the  Act  21  Geo.  III.,  c.  70,  ss.  i  and  2,  whereas 
he  ought  to  have  held  that  the  application,  the  said  sections  or  anything  else  in 
the  said  Act  notwithstanding,  was  one  of  right,  and  ought  to  have  been  granted, 
inasmuch  as  none  of  the  enactments  of  the  Act  purported  to  affect  in  any 
way  the  said  writ  of  habeas  corpus  or  the  title  thereto  which  every  imprisoned 
Englishman  (as  Ameer  Khan  submits  he  is)  in  every  part  of  Her  Majesty's  do- 
minions, and  by  whatever  authority  he  is  imprisoned  (other  than  the  sentence 
of  a  competent  Court),  has  to  apply  for  the  said  writ  and  obtain  his  deliverance 
by  due  course  of  law. 

6.  That  the  learned  Judge  held  and  determined  in  effect  that,  although 
he  had  full  power  and  jurisdiction  to  issue  the  writ  into  Alipore,  and  to  direct 
the  same  to  the  Superintendent  of  the  Jail  at  Alipore,  yet  that  it  would  be  the 
duty  of  the  Superintendent  in  the  present  case  to  disobey  it,  whereas  he  ought 
to  have  held  that,  inasmuch  as  it  is  for  this  Court  alone  to  judge  of  the  fitness 
and  la\\^ulness  of  its  procedure,  it  doth  necessarily  follow  that  it  Is  the  duty  di 
the  subject  to  obey  any  order  or  writ  made  or  issued  by  the  Court  according 
to  the  exigency  thereof. 

7.  That  the  learned  Judge  found  that,  notwithstanding  the  Imperial  Acts 
passed  from  time  to  time  for  restraining  and  preventing  the  Indian  Legislatures 
for  the  time  being  from  passing  any  Regulations  contrary  or  repugnant  to  the 
Magna  Charta,  or  to  the  Statutes  constituting  the  Supreme  Court  or  High  Court, 
or  to  the  prerogative,  or  to  any  other  portions  of  the  Statute  or  Common  Law 
of  England,  and  especially  to  any  of  the  unwritten  law  or  constitution  of  Eng- 
land whereon  allegiance  to  any  extent  might  depend,  it  was  competent  to  the 
Legislature  to  pass  Regulation  III.  of  18 18,  Act  XXXIV.  of  1850,  and  Act 
III.  of  1858,  and  that  the  said  Regulation  and  Acts  were  valid  and  legal  en- 
actments, and  binding  on  every  subject  of  Her  Majesty  within  the  limits  of 
the  jurisdiction  of  the  Legislature,  whereas  he  ought  to  have  held  that  the  said 
Regulation  and  Acts  were  ulira  vires  of  the  Legislature,  and  illegal  and  invalid 
at  least  as  far  as  respects  all  persons  within  the  said  jurisdiction  not  being  alien 
enemies  of  the  Queen. 

8.  That  the  learned  Judge  held  that  the  unwritten  laws  and  constitution 
of  England  are  of  %)  flexible  a  character  as  to  justify  the  total  and  permanent 
suspension  of  the  said  laws  and  constitution  by  the  said  Regulation  and  Acts 
OF  by  any  Act  of  the  Governor-General  in  Council,  which  is  directed  or  ex- 
tended to  or  for  the  prevention  of  any  apprehended  public  mischief  of  a  per- 
manent nature,  whereas  he  ought  to  have  held  that  no  such  purpose  can  justify 
such  suspension  or  abolition,  and  that  the  proposition  that  it  can  justify  such 
suspension  is  necessarily  insensible,  repugnant,  and  inconsistent,  and  a  term 
of  no  force,  or  value,  or  meaning  in  law. 
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1870*  9.  That  the  learned  Judge  ought  to  have  held  that,  at  all  events,  the  arrest, 

'  imprisonment,  and  removals  of  Ameer  Khan  within  Calcutta,  were  illegal,  or 


Mattcr^op  ^^  ^^^  events  apparently  illegal,  and  therefore  he  ought  to  have  ordered  that  the 
AmbexKhan,  causes  or  alleged  causes  thereof  should  be  returned  to  the  High  Court. 

^^  Mr.  Ingram  and  Mr.  Evans  for  the  appellant. 

The  Advocate- General  (Offg.)  and  The  Standing  Counsel  (Offg.),  contra. 

The  Advocate- General  raised  a  preliminary  objection  that  no  appeal  lay 
from  the  order  of  Mr.  Justice  Norman.  The  power  of  appeal  from  Courts  of 
original  jurisdiction  is  given  by  s.  15  of  the  Letters  Patent  of  1865  ;  but  that 
section  does  not  include  such  a  case  as  this.  The  refusal  of  a  writ  of  habeas 
corpus  is  not  a  judgment  within  the  meaning  of  that  section.  It  is  not  a  binding 
judgment :  it  is  open  to  the  party  to  apply  to  another  Judge,  and,  if  refused,  to  all 
the  Judges  in  succession.  [Phear,  J. — You  assume  that.]  In  England  no  doubt 
it  is  so.  [Phear,  J. — Is  not  that  by  Statute  ?]  Before  the  Habeas  Corpus  Act 
it  could  be  done,  as  all  the  Judges  had  equal  powers,  and  one  was  not  bound  by 
the  decision  of  another.  Even  if  this  were  not  so,  Norman,  J.,  holds  that  the 
Habeas  Corpus  Act  applies  here,  under  which  the  course  of  applying  to  an- 
other Judge  could  be  taken.  It  is  not  the  judgment  which  is  appealed  from, 
but  the  order  made  upon  such  judgment,  which  was  the  order  discharging 
the  rule.  As  to  what  is  a  judgment  see  De  Souza  v.  Coles*  per  Bittle- 
ston,  J.  The  distinction  between  that  case  and  the  present  is,  that  if  there  the 
appeal  had  been  disallowed,  there  would  have  been  no  other  remedy ;  here  the 
refusal  of  the  writ  by  one  Judge  is  not  final :  there  the  judgment  appealed  from 
was  binding,  here  it  is  not.  [Phear,  J. — Is  not  the  issuing  or  refusing  to  issue  a 
writ  of  habeas  corpus  the  act  of  the  Court  ?]  That  would  be  inconsistent  with 
the  being  able  to  apply  to  another  Judge,  a  course  which  it  is  contended  is  open 
to  the  party.  See  Morton's  Reports,  2 1 2  note  and  263  note.  The  procedure 
in  that  respect  is  the  same  as  in  England ;  no  alteration  has  been  made  in  it  by 
the  Legislature.  This  is  a  criminal  or  quasi-cnmiTidX  matter.  The  Judge  has 
to  exercise  his  discretion  as  to  whether  he  will  grant  or  refuse  the  writ.  If  it 
is  a  matter  of  discretion,  the  exercise  of  it  by  a  Judge  is  final  as  far  as  that 
Judge  is  concerned.  At  Common  Law  it  is  submitted  it  is  a  matter  of  discre- 
tion. So  that  if  this  writ  has  been  refused  at  Common  Law,  the  Judge  has 
exercised  his  discretion,  and  his  decision  is  final ;  if  under  the  Habeas  Corpus 
Act,  the  remedy  is  to  apply  to  another  Judge.  In  either  case  the  order  is  not 
appealable.     See  Chitty's  General  Practice,  Part  II.,  686  ;   Hobhouses  case,\ 

Mr.  Ingram  contra. — A  writ  of  habeas  corpus  is  issued  by  the  Court,  and  a 
refusal  to  grant  it  is  an  act  of  the  Court.  See  Habeas  Corpus  Act,  s.  3. 
[Phear,  J. — See  s.  7,]  It  must  have  been  returned  into  Court — Smoult's 
Rules  and  Orders,  Vol.  II.,  p.  22.  If  it  was  an  act  of  Court,  the  Judges 
could  not  be  applied  to  successively,  and  the  refusal  to  grant  the  writ  is  appeal- 
able. The  case  of  Ashby  v.  Whi(e%  decided  that  an  order  of  a  Judge  refusing  a 
writ  of  habeas  corpus  was  appealable.  See  The  Aylesbury  case ;\  a  writ  of  error 
was  granted  there.  [Phear.  J. — You  have  filed  your  appeal,  and  are  now  in  the 
same  position  as  if  a  writ  of  error  had  been  grafted ;  the  J*udges  expressly  state 
in  that  case  that  they  abstain  from  saying  that  error  could  be  maintained  when 
the  writ  should  be  granted,  as  that  was  matter  to  be  determined  by  the  tribunal 
to  which  the  writ  would  be  returned.]  This  appeal  can  be  entertained  under 

»  3  Mad.  H.  C.  Rep.  384. 

t  3  B.  &  Aid.  422,  per  Abbott,  CJ. 

X  14  Howell's  State  Trials,  695 ;  S.  C,  I  Smith's  L.  C.  227. 

§  14  East,  92,  note. 
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the  general  words  of  s.  15  of  the  Letters  Patent,  1865.    See  Be  Souza  v.  Coles*        »870' 
The  affidavits  in  the  case  are  not  entitled  as  in  any  particular  Court  or  jurisdic-      ^^  ^^^ 
tion.     It  is  not  necessary  to  entitle  them  at  all.     See  the  practice  in  the  Su-   Matter  of 
preme  Court  in  The\Queen  v.  Rajah  Rajnarain  Rqy,-f  and  in  the  note  it  is  said  Amber  Khan, 
they  should  be  entitled  " In  the  Supreme  Court"  simply.    So  in  England  they     ^^^,   ' 
would  be  entitled  "  In  the  Queen's  Bench  *'  only,  unless  on  the  Crown  side.  ■ 

This  is  not  a  criminal  matter ;  it  cannot  be  a  criminal  matter,  as  there  is 
no  charge  made  against  Ameer  Khan.  An  appeal  lies  in  all  cases  except 
criminal  matters.  The  Court  issues  writs  of  habeas  corpus  in  term :  see  the 
practice  of  the  Supreme  Court,  Morton's  Rep.,  212,  note.  [The  AdvocaU- Gene- 
ral.— In  the  case  of  a  rule  it  is  different.]  The  refusal  of  an  application  before 
a  single  Judge  is  not  final,  and  it  is  submitted  an  appeal  lies.  In  the  some- 
what analogous  Case  of  the  refusal  to  admit  a  plaint,  an  appeal  lies ;  but  there 
is  nothing  in  law  which  prevents  the  same  application  being  made  before  an- 
other Judge ;  out  of  courtesy  only  it  is  never  done. 

The  Advocafe- General  in  reply. — Can  error  be  assigned  in  a  matter  of 
discretion  ?  A  writ  of  habeas  corpus  is  not  obtained  for  detention  at  some  past 
time.  The  question  is  whether  a  present  imprisonment  is  lawful  or  not.  There 
is  not  the  reason  here  that  generally  exists  for  granting  an  'appeal, — w«.,  that 
the  part  y  would  otherwise  be  finally  concluded  by  the  order  made.  •  By  the 
heading  of  s.  15  of  the  Letters  Patent,  the  section  relates  wholly  to  appeals 
from  original  jurisdiction,  yet  there  is  in  the  section  an  exception  of  criminal 
matters.  This  is  a  criminal  matter.  As  to  the  rejection  of  a  plaint  there  is  special 
provision  in  s.  36,  Act  VIII.  of  1859,  for  an  appeal  from  such  an  order;  but 
the  present  order  is  not  in  its  nature  appealable. 

After  taking  time  to  consider,  the  Court,  on  November  17th,  allowed  the 
appeal  to  go  on. 

The  appeal,  accordingly,  came  on  on  November  1 8th,  and  was  argued  by 
Mr.  Ingram  and  Mr.  Evans  for  the  appellant.  The  arguments  of  Mr.  Ingram 
were  substantially  the  same  as  those  used  in  support  of  the  rule  before  Mr. 
Justice  Norman.  Mr.  EvanSy  in  addition,  pointed  out  that,  if  Act  III.  of  1858 
is  presumed  to  be  applicable  to  Englishmen  as  well  as  natives,  the  first  section 
repeals  the  provision  in  the  Bombay  Regulation  XXV.  of  1827,  s.  i,  cl.  i, 
"  that  with  reference  to  the  individual  the  measure  (taken  to  place  him  under  ' 
restraint)  shall  not  be  in  breach  of  British  law"  with  respect  to  natives,  but 
makes  an  exception  in  favour  of  European  British  subjects.  In  Calcutta  there 
is  no  such  distinction.  So  that  it  appears  that  in  Calcutta  a  European  British 
subject  could  be  summarily  arrested  under  Regulation  III.  of  181 8,  while  in 
Bombay,  under  the  corresponding  Regulation  XXV.  of  1827,  he  could  not. 

The  Advocate-General  (Offg.)  and  the  Standing  Counsel  (Offg.)  were  not 
called  upon. 

The  following  judgments  were  delivered  : — 

Phear,  J.  (after  shortly  stating  the  facts,  continued) — ^Ameer  Khan,-  under 
the  peculiar  provisions  of  cl.  1 5  of  the  High  Court  Charter,  which  give  in  cer- 
tain cases  an  appeal  within  the  Court  itself,  so  to  speak,  against  the  judgments 
of  the  Judges,  now  prefers  an  appeal  to  us  against  the  decision  of  Mr.  Justice 
Norman. 

•  3  Mad.  H.  C.  Rep.  384.  t  Fulton's  Rep.  372. 
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iSt^.  Severarmost  important  questioiis  of  law  have  been  raised  before  us,  which 

>  I  do  not  think  it  necessary  that  we  should  determine,  because  I  am  of  opinion 


IH  THg      that,  quite  independently  of  these  questions,  Mr.  Justice  Norman's  decision  is 

Am^H^,  in  its  result  right,  and  ought  not  to  be  disturbed. 

63.  L.  K.  T^e  conclusion  at  which  I  have  arrived  is  shortly  this — ^namely,  that  if  Mr. 

^'        Justice  Norman,  by  virtue  of  any  authority  which  he  possesses  as  Judge  of  this 

Court,  had  power  to  issue  the  writ  of  habeas  corpus  in  this  case  (as  to  which  I 

express  no  opinion  by  way  of  doubt  or  otherwise).  Dr.  Fawcus  has  shown  good 

reason  why  it  should  not  be  issued;  and  therefore,  supposing  the  appeal  to  be 

rightly  before  us,  we  ought  to  dismiss  it. 

Dr.  Fawcus  states,  in  the  first  of  the  two  affidavits  which  he  has  given  in. 
this  matter,  that  the  petitioner  Ameer  Khan  is  under  personal  restraint  in  the 
jail  at  Alipore  in  his  (Dr.  Fawcus's)  custody  under  a  warrant  in  the  form  pre- 
scribed by  Regulation  III.  of  1818,  and  signed  by  Edward  Clive  Bay  ley,  Es- 
quire, Secretary  to  the  Gk>vemment  of  India  in  the  Home  Department ;  and 
in  the  second  affidavit  he  sets  out  the  warrant  {reads  the  warrant  and  the  pre- 
amble and  2nd  section  of  Regulation  III.  of  1818). 

It  thus  appears  that  Ameer  Khan  is  detained  in  custody  by  Dr.  Fawcus 
under  a  warrant  of  the  Governor-General  in  Council,  which  is  precisely  in  the 
form  prescribed  by  the  second  clause  of  the  second  section  of  diis  Regulation. 
Therefore  it  would  seem  to  follow  immediately  from  the  third  clause  of  the  same 
section  that  the  detention  is  legal,  and,  consequently,  if  Ameer  Khan  were 
brought  before  the  Court  in  obedience  to  a  writ  of  habeas  corpus^  it  would  be  the 
duty  of  the  Court  to  remand  him  to  Dr.  Fawcus's  custody.  If  this  be  so,  it  is 
clear  that  the  writ  ought  not  to  issue.  Whatever  may  be  the  state  of  the  law 
with  regard  to  cases  which  are  covered  by  the  3rd  and  loth  sections  of  3 1  Car.  II., 
c.  2,  it  is  sufficient  to  say  that  the  present  application  is  not  one  of  them.  In  all 
other  cases,  as  is  stated  in  Wilmot's  Opinions,  p.  81,  &c.,  the  writ  ought  not 
to  issue  of  course,  but  only  upon  probable  cause  verified  by  affidavit,  although, 
no  doubt,  as  the  same  very  learned  Judge  also  states,  "  upon  probable  cause  so 
shown,  the  writ  is  as  much  a  writ  of  right  as  a  writ  which  issues  of  course." 
Indeed,  it  appears  to  me  that  we  must  treat  this  appeal  as  being  in  substance 
a  complaint  to  the  effect  that  the  learned  Judge  below  has  deprived  the  peti- 
tioner of  his  right  by  refusing  to  issue  the  writ  of  habeas  corpus^  notwithstand- 
ing that  the  affidavits  before  the  Court  disclose  probable  cause  for  an  examina- 
tion into  the  legality  of  the  custody  in  which  he  is  detained;  and  then  the  com- 
plaint is  answered  by  the  copy  of  the  warrant  and  the  words  of  the  Regulation 
which  I  have  read.  Besides,  the  reason  of  the  thing  is  all  one  way.  To  use  the 
words  of  Chief  Justice  Abbott  in  Hobhouse's  case* — "It  would  be  a  very  strange 
inconsistency  in  the  law  of  England  if  we  were  bound  to  do  an  act  nugatory  in 
itself,  and  that  would  be  the  case  if,  upon  a  view  of  the  copy  of  the  warrant,  a 
writ  was  of  course  to  issue,  the  only  effect  of  which  would  be  that  upon  the 
return  to  it  the  prisoner  must  be  remanded." 

•■ 

But  th6  learned  Counsel  for  the  petitioner  argued  that  the  warrant  set  out 
in  Dr.  Fawcus's  affidavit,  although  it  pursues  the  words  of  the  Regulation,  never- 
theless does  not  operate  to  validate  the  detention ;  and  he  places  this  proposi- 
tion on  three  grounds,  which  1  will  take  in  the  following  order : — 

I.  The  warrant  referred  to  in  s.  2,  d.  3  of  the  Regulation  III.  is  a  warrant 
to  be  issued  to  the  officer  in  whose  custody  the  person  named  in  it  is  to  be 

•  3B.  &Ald.42i. 
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placed;  before  that  custody  actually  comirfences ;  whereas  in  fact  this  warranfe,       189^ 
as  the  date  upon  it  shows,  was  not  issued  to  Dr.  Fawcus  until  Anieer  Khai^r 


had  been  in  his  custody  naany  months.  Imutub 

2.  Regulation  III.  of  181 8  is  aimed  at  the  cases  of  political  prisoners  AmbmKhak^  . 
who  are  aliens,  and  does  not  extend  to  natural-bom  subjects  of  the  Queen  in    CB.^.R. 
this  country,  even  though  reasons  of  state  for  their  confinement  be  supposed  ta-       ^^^ 
exist. 

3.  Regulation  III.  of  1818  is  itself  void  and  inoperative  in  this  matter  as 
being  ui/ra  vires  of  the  Legislature  of  this  country,  at  least  so  far  as  it  may  affect 
a  person  having  the  status  which  Ameer  Khan  has. 

With  regard  to  the  first  of  these  three  grounds,  it  is  perhaps  in  terms  un- 
impeachable. Unquestionably,  it  appears  clearly  enough  from  the  language 
of  the  section  and  the  form  of  the  warrant  itself  that  the  Legislature  contem- 
plated that  the  warrant  would  in  practice  be  actually  issued  by  the  Governor- 
General  in  Council  before  the  ofl&cer  who  was  to  have  charge  of  the  prisoner 
was  called  upon  to  receive  him  into  custody.  But  it  is  equally  clear  that  the 
warrant  is  not  a  warrant  of  arrest.  It  is  a  warrant  of  commitment,  reciting 
that  which  is,  by  virtue  of  the  Regulation,  equivalent  to  a  conviction.  From  its 
nature  I  may  say  that  the  person  committed  by  it  must  almost  necessarily  be 
under  detention  at  the  time  when  the  warrant  is  formally  drawn  up.  The  argu- 
ment then  appears  to  take  this  form,  that  inasmuch  as  the  prisoner,  at  the  date 
when,  according  to  the  warrant,  the  commitment  was  made,  was  and  had  long 
been  in  Dr.  Fawcus's  custody  without  any  warrant  at  all,  either  of  arrest  or 
commitment,  he  was  then  in  unlawful  custody,  and  that  consequently  the  sub- 
sequent detention,  based  as  it  necessarily  was,  in  one  sense,  upon  ihis  ille^< 
custody,  cannot  be  justified  even  under  a  commitment  which  would  otherwise- 
be  valid.  I  do  not  think  that  this  contention  in  its  general  form  can  be  sup- 
ported. It  would  not  be  sound  in  all  cases  even  of  that  which  I  may  term  surest 
upon  arrest,  irrespective  of  the  fact  of  commitment.  The  House  of  Lords  In 
Hooper  y.  Lane*  no  doubt  held  that,  "if  a  sheriff  by  the  illegal  actof  himself  or 
his  officer  has  taken  a  person  unlawfully  into  custody,  so  that  the  custody  amounts 
to  a  false  imprisonment,  he  cannot  avail  himself  of  that  illegal  detention  to  eye- 
cute  against  his  body  writs  which  he  holds  at  the  suit  of  other  plaintiffs."  But 
this  doctrine  of  law  hangs  upon  peculiarities  in  the  office  and  duties  of  the  she- 
riff under  English  procedure :  and  it  is  to  be  observed  that  in  the  same  case  of 
Hooper  v.  Lan^  the  House  of  Lords  also  laid  down  that  "  there  is  no  doubt  of 
the  right  and  duty  of  the  sheriff  to  arrest  any  one  against  whom  he  has  a  writ, 
and  who  can  be  fotmd  in  his  bailiwick,  whether  he  is  at  large  there,  or  is  illegally, 
detained  there  by  a  stranger."  Now,  on  the  materials  before  us,  the  utmost 
that  can  be  contended  on  behalf  of  the  prisoner  is  that,  when  the  Governor- 
General  in  Council  took  action,  and  issued  his  writ  of  commitment,  Ameer 
KLhan  was  already  in  the  custody  of  Dr.  Fawcus,  illegally  detained  under  the 
order  of  the  Lieutenant-Grovernor  of  Bengal.  If  this  were  so,  though  it  might 
well  be  that  Ameei  Khan  has  some  remedy  for  his  false  imprisonment  against 
the  Lieutenant-Governor  and  his  officers,  so  far  as  they  are  not  protected  by, 
privilege  of  office,  yet,  according  to  the  decision  in  Hooper  v.  Lane^  on  thei 
supposition  that  the  Governor-General  in  Council  possesses  the  power  to  arrest^ 
and  unless  under  Regulation  XXL  of  181 8,  or  otherwise,  he  is  in  a  worse  posi- 

*  6  H.  L.  C.  443. 
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1870.        tion  than  an  English  sheriff,  Ameer  Khan,  while  unlawfully  under  arrest,  and 

— J detained  by  Dr.  Fawcus,  could  be  lawfully  arrested  and  detained  by  the  direc- 

MArreR^oF  ^^^^  ^^  ^^^  Governor-General  in  Council.  But,  even  if  it  be  assumed  that  the 
Ameer  Khan,  arrest  of  Ameer  Khan  was  originally  made  at  the  instance  of  the  Govemor-Ge- 
6  B.  L.  R.  neral  in  Council,  and  was  unlawful,  it  is  not  now  a  question  before  us  whether 
^^'  or  not,  irrespective  of  express  enactment,  the  Governor-General  in  Coijincil 
could  take  advantage  of  his  own  wrongs,  for  cl.  3  of  s.  2,  Regulation  III. 
of  18 18,  which  I  have  already  read,  run  thus:  **The  warrant  of  commit- 
ment shall  be  sufficient  authority  for  the  detention  of  the  State  prisoner  in  any 
fortress,  jail,  &c."  There  is  here  no  mention  of  the  original  reception  of  the 
prisoner,  and  I  think  it  was  the  plai  n  meaning  of  the  Legislature  that  a  deten- 
tion covered  by  an  actually  existing  warrant  of  the  Grovernor-General  in  Coun- 
cil, couched  in  the  terms  prescribed  by  the  section,  should  be  legal  without  re- 
gard to  the  facts  which  had  antecedently  occurred.  This  seems  to  me  the  plain 
meaning  of  the  words  as  they  stand,  and  I  do  not  think  there  is  anything  in 
other  parts  of  the  Regulation  which  would  justify  us  in  interpolating  words  of 
qualification.  Any  construction  which  rendered  it  necessary  to  look  behind  the 
warrant  for  its  validity  would  have  the  effect  of  making  this  clause  of  the  Re- 
gulation practically  useless.  Had  it  not  been  for  this  clause,  the  absence  from 
the  Regulation  of  any  reference  to  the  arrest  might  have  had  the  effect  of  limit- 
ing the  operation  of  the  Regulation  to  those  cases  in  which  the  Governor-Gene- 
ral in  Council  had  otherwise  by  law  power  to  arrest.  But  this  clause,  if  it 
means  anything  of  practical  effect,  must,  as  it  seems  to  me,  mean  that  the  pre- 
scribed warrant  of  commitment  and  detention  is  to  render  the  detention  legal 
irrespective  of  all  questions  as  to  the  lawfulness  of  the  arrest.  The  whole 
power  of  the  Governor-General  in  this  matter  is  the  creation  of  the  Regulation, 
and  I  think  the  local  Legislature  intended  that  it  should  be  placed  beyond  all 
question ;  and  for  that  purpose  declared  that  the  legality  of  the  imprisonment 
should  depend  upon  the  legality  and  sufficiency  of  this  instrument  alone.  I 
am,  therefore,  of  opinion  that  the  warrant  which  is  now  in  question  before  us 
is  such  a  warrant  as  by  the  Regulation  is  made  sufficient  authority  for  the  de- 
tention of  the  prisoner,  and  that  therefore  the  first  of  the  three  grounds  fails  to 
help  the  petitioner. 

In  support  of  the  second  ground,  the  learned  counsel  pressed  us  with  an 
elaborate  and  ingenious  argument  which  I  do  not  think  it  necessary  now  to 
follow  in  detail.  I  understood  him  principally  to  contend  that  the  words  of  the 
Regulation  were  plainly  capable  of  an  interpretation  which  would  exclude  from 
its  scope  all  natural-born  or  undoubted  subjects  of  the  Queen  or  Company ; 
and  that  any  other  than  this  limited  interpretation  was  so  fraught  with  conse- 
quences antagonistic  to  all  the  traditions  of  English  lawyers,  and  all  our  accepted 
principles  of  right  and  justice,  to  the  benefit  of  which  the  prisoner  is  entitled, 
that  this  Court  could  not  in  reason  take  it  to  have  been  intended  by  the  Legis- 
lature. He  also  argued  that,  unless  the  interpretation  for  which  he  contended 
were  adopted,  the  Regulation  would  cover  ground  which  was  already  the  subject 
of  an  act  of  the  Imperial  Legislature,  namely,  33  Geo.  III.,  a  52,  s.  45,  and  that 
it  could  never  be  supposed  that  the  local  Legislature,  in  the  language  which  it 
ha?  used,  meant  that  which  manifestly  would  be  superfluous  and  wit]bout  effect, 
if  not  absurd.  I  have  given  my  best  consideration  to  the  learned  cotmsel's  argu- 
ment on  this  topic  and  the  numerous  illustrations  with  which  he  fortified  it,  but 
1  feel  myself  unable  to  put  upon  the  words  of  the  Regulation  the  limited  meaning 
whfch  he  attributes  to  them.  The  title  of  the  Regulation,  "  a  Regulation  for 
the  confinement  of  State  prisoners,"  is  almost  the  only  line  in  the  enactment 
which,  as  it  seems  to  mc»  really  favours  the  view  which  the  learned  counsel  de- 
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sires  ns  to  take.    *^  State-prisoners''  unexplained  might,  no  doubt,  easily  enough        1870. 

be  read  in  a  sense  which  would  include  only  prisoners  of  war  or  foreigners  held  — j 

in  confinement  for  political  reasons.    But  it  appears  clear  to  me  that  the  words   maitSr^of 
of  the  preamble  and  of  the  first  enacting  section  carjy  us  much  beyond  this.  Ameer  Khan, 

The  preamble  commences  thus : —  6  B.  L,  R. 

459. 
**  Whereas  reasons  of  State,  embracing  the  due  maintenance  of  the  alliances 
formed  by  the  British  Government  with  foreign  powers,  the  preservation  of  tran- 
quillity in  the  territories  of  native  princes  entitled  to  its  protection,  and  the  se- 
curity of  the  British  dominions  from  foreign  hostility  and  from  internal  com- 
motion, occasionally  render  it  necessary  to  place  under  personal  restraint  indivi- 
duals against  whom  there  may  not  be  sufiicient  ground  to  institute  any  judicial 
proceeding,  or  when  such  proceeding  may  not  be  adapted  to  the  nature  of  the 
case,  or  may,  for  other  reasons,  be  unadvisable  or  improper."  Obviously  these 
several  classes  of  reasons  are  spoken  of  disjunctively.    They  cannot  be  made 
inter-dependent :  each  arises  out  of  its  own  circumstances,  and  corresponds  with 
a  separate  distinct  emergency.     One  of  them,  then,  may  be  taken  apart  from 
the  rest.    We  may  read  by  itself  a  portion  of  the  recital  thus :  "  Whereas  reasons 
of  State,  embracing  the  security  of  the  British  dominions  from  internal  com- 
motion, occasionally  render  it  necessary  to  place  under  personal  restraint  indivi- 
duals against  whom  there  may  not  be  sufiicient  ground  to  institute  any  judicial 
proceeding,  or  when  such  proceeding  may  not  be  adapted  to  the  nature  of  the 
case,  or  may,  for  other  reasons,  be  unadvisable  or  improper."     Can  it  be  said 
for  a  moment  that  a  citizen  of  Calcutta  is  not  "  an  individual "  who  can  be 
supposed  to  fulfil  the  conditions  here  expressed }  If  Ameer  Khan,  though  born 
and  resident  in  Calcutta,  has  been  so  plotting  and  behaving  that  Bengal  or 
India  can  only  be  secured  from  internal  commotion  by  placing  him  under  per- 
sonal restraint,  while  at  the  same  time  there  are  not  sufficient  grounds,  or  for 
some  reason  or  another  it  may  be  unadvisable  or  improper  to  institute  any 
judicial  proceedings  against  him  in  the  Courts  of  the  country,  then  certainly  his 
case,  little  disposed  as  one  might  be  to  expect  it  d  priori,  affords  to  the  letter 
an  instance  of  one  sort  of  mischief  which  is  mentioned  in  the  preamble  as  a 
reason  for  the  passing  of  the  Regulation.     And  it  therefore  seems  impossible 
to  escape  the  conclusion  that  the  powers  bestowed  by  the  Regulation  on  the 
Governor-General  in  Council  for  abating  this  mischief  must  extend  to  him ; 
for  the  following  section,  without  any  limitation,  enacts  that,  "when  the  reasons 
(which  must  here  mean  any  of  the  reasons)  stated  in  the  preamble  of  this  Reg- 
ulation may  seem  to  the  Governor-General  in  Council  to  require  that  an  in- 
dividual should  be  placed  under  personal  restraint  without  any  immediate  view 
to  ulterior  proceedings  of  a  judicial  nature,  a  warrant  of  commitment  under  the 
authority  of  the  Governor-General  in  Council,  and  under  the  hand  of  the  Chief 
Secretary  or  of  one  of  the  Secretaries  to  Government  shall  be  issued  to  the 
officer  in  whose  custody  such  person  is  to  be  placed."  In  my  opinion,  then,  the 
second  also  of  the  three  grounds  above  stated  is  unsound,  and  cannot  be 
maintained. 

It  remains  fcr  us?to  consider  the  last  of  the  three  grounds.  The  learned 
counsel  reminded  us  that  the  Legislature  of  the  country  possesses  only  such 
limited  powers  of  legislation  as  are  from  time  to  time  bestowed  upon  it  by  the. 
Imperial  Legislature;  and  he  said  that  the  Imperial  Legislature  never  had  in  fact 
given  this  Legislature  a  power  which  would  enable  it  to  interfere  with  or  affect 
the  rights  and  liberties  of  persons  subject  to  the  English  Crown  in  the  manner 
attempted  by  Regulation  III.  of  1818.  He  dewelt  upon  the  unlimited  power  of 
imprisoning  which  this  Regulation  pretended  to  give  to  the  Governor-General  in 
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-11^.  Conndl,  a  {xnver  far  more  extensive  than  any  which  the  English  Parliament  itsttf 
had  ever,  even  in  the  greatest  exigencies  of  State,  conferred  upon  the  constltntional 
•MATTER^dF  Ministers  of  the  Crown;  and  he  argued  very  earnestly,  with  some  copiousness 
fVMEBRKHA)*,  of  illustration,  that  the  Imperial  Legislature  could  not  be  considered  as  having 
'6  B*  L*  R.  delegated  a  legislative  authority  which  would  support  this  enactment,  unless  ex- 
**^^'  rpress  words  of  delegation  to  that  end  could  be  found,  and  that  certainly -nothing 
of  the  kind  existed  in  the  Statute-book.  When  we  trace  back  the  history  of  the 
local  Legislature  of  India,  it  is  undoubtedly  matter  of  some  surprise  to  find  how 
narrow  was  the  ground  upon  which  the  great  structure  of  legislation,  built  up  In 
1793,  and  some  following  years,  at  first  rested.  But,  in  truth,  we  are  not  now 
f  concerned  with  any  consideration  which  might  arise  out  of  an  historical  inquiry 
of  this  nature.  What  the  Governor-General  in  Council  had  done  was  afterwards 
ratified  and  confirmed,  and  the  powers  of  the  local  Legislature  enlarged  by  Par- 
liament by  37  Geo.  III.,  c.  142,  s.  8;  and  in  regard  to  the  particular  matter  be- 
fore us,  whatever  might  have  been  the  authority  of  the  local  Legislature  in  i8t8 
when  Regulation  III.  of  that  year  was  passed,  and  whether  or  not  the  necessary 
conditions  precedent  to  its  becoming  the  law  in  Calcutta  have  ever  been  ful- 
filled, the  present  force  of  the  Regulation  depends  upon  the  effect  of  two  sub- 
sequent Acts,  namely,  Act  XXXIV.  of  1 850  and  Act  III.  of  1 858.  (The  learned 
Judge  read  the  preamble  and  ist  section  of  Act  XXXIV.  of  1850,  and  pro- 
ceeded.) The  meaning  of  this  is  plainly  that,  whether  Regulation  III.  of  181 8  is 
or  is  not  now  of  any  legal  force  within  certain  specified  local  limits,  it  is  expe- 
dient that  it  should  have  legal  force,  and  that  its  powers  should  be  extended  to  all 
the  territories  under  the  Government  of  the  East  India  Company,  and  therefore  it 
is  enacted  anew  that  "  the  warrant  of  commitment  of  any  State-prisoner  under 
Regulation  III.  of  1818  may  be  delivered  to  the  sheriff  of  any  gaol  of  the  Supreme 
Courts  of  Judicature  established  by  Royal  Charter  in  the  said  territories,  or  to 
the  commandant  of  any  fortress,  or  to  the  officer  in  charge  of  any  gaol  or  other 
.  place,  in  which  it  is  deemed  expedient  that  such  State-prisoner  be  confined  in 
any  part  of  the  said  territories,  and  such  warrant  shall  be  sufficient  authority 
for  the  detention  of  such  State-prisoner  in  the  fortress,  gaol,  or  other  place  men- 
tioned in  the  warrant."  Here  again  then,  the  warrant  of  commitment,  issued 
in  the  prescribed  form  by  the  Governor-General  in  Council,  is,  by  express 
words,  made  to  legalize  the  detention  of  the  State-prisoner  without  reference  to 
any  of  the  circumstances  of  his  arrest ;  and  the  State-prisoner  is  the  State-prisoner 
of  Regulation  III.  of  181 8.  It  appears  that,  after  the  passing  of  this  last  Act, 
there  still  remained  some  opening  for  doubt  whether  or  not  the  Legislature  in- 
tended thereby  to  make  the  provisions  of  Regulation  III.  of  18 18  operative  to  all 
intents  and  purposes  in  the  presidency-towns,  where  the  Supreme  Courts  had 
local  jurisdiction  ;  and  therefore,  to  remove  this  doubt,  it  was  enacted  by  s.  2 
of  Act  m.  of  1858  that— 

"  The  provisions  of  Regulation  III.  of  18 18  of  the  Bengal  Code,  Regula- 
tion II.  of  1819  of  the  Madras  Code,  and  Regtilation  XXV.  of  1827  of  the 
Bombay  Code  as  altered  by  s.  1  of  this  Act,  relating  to  the  arrest  and  confine- 
ment of  State-prisoners,  shall  be  in  force  within  the  local  '-limits  of  the  juris- 
diction of  the  Supreme  Courts  of  Judicature  at  Calcutta,  Madras,  -and  Bombay 
respectively."  I  think  that  the  local  Legislature  of  India  did,  by  these  two 
Acts,  viz,,  Act  XXXIV.  of  1850  and  Act  III.  of  1858,  expressly  (not  simply  by 
implication  or  reference)  re-enact  the  substance  of  Regulation  III.  of  181 8, 
and  declare  that  its  provisions  should  have  force  throughout  all  the  territories 
under  the  Government  of  the  East  India  Company,  including  the  local  limits 
bf  the  jurisdiction  of  the  Supreme  Court  at  Calcutta.      If,  then,  the  power 
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possessed  by  the  local  Legislfttare  in  1850  and  1858  was  sach  as  would  enable      .<t97o. 
it  legally  to  pass  these  Acts,  it  follows  from  the  opinion  which  I  have  ahready  ""TZ^^^ 
expressed  relative  to  the  meaning  and  intended  effect  of  Regulation  III.  of ,  mIttt^xif, 
'1818  that,  without  any  regard  to  the  original  validity  of  that  Regulation  itself,  AmebkKh am 
and  merely  as  the  result  of  these  later  Acts,  the  detention  of  Ameer  Khan   ^B.  L.  E. 
would  be  rendered  lawful  by  the  warrant  of  the  Governor-General  m  Council       '^^' 
which  has  been  set  out.    Now,  the  power  of  legislation,  which  was  passed  by 
the  Governor-General  in  Council  both  in  1 850  and  in  1858,  was  that  which  is  the 
subject  of  s-  43  of  3  &  4  Will  IV.,  c.  85  ;  for  although  the  arrangement  effected 
with  the  East  India  Company  by  this  Act  was  for  the  limited  period  of  twenty 
years  only,  the  power  of  legislating  thereby  given  was  continued  beyond  the 
twenty  years  by  16  &  17  Vic,  c.  95. 

The  words  of  s.  43  of  3  «&  4  Will.  IV.,  c.  85,  are:  "And  be?it 
'  enacted  that  the  said  Govemor-Greneral  in  Council  shall  have  power  to  make 
'  laws  and  regulations  for  repealing,  amending,  or  altering  any  laws  and  regula- 
'  tions  whatever  now  in  force  or  hereafter  to  be  in  force  in  the  said  territories  or 
any  part  thereof,  and  to  make  laws  and  regulations  for  all  persons,  whether 
British  or  native,  foreigners  or  others,  and  for  all  Courts  of  Justice,  whether 
established  by  His  Majesty's  Charters  or  otherwise,  and  the  jurisdiction  thereof, 
•■  and  for  all  places  and  things  whatsoever,  within  and  throughout  the  whole  or 
any  part  of  the  said  territories,  and  for  all  servants  of  the  said  Company  within 
the  dominions  of  princes  and  states  in  alliance  with  the  said  Company ;  save 
and  except  that  the  said  Governor-General  in  Council  shall  not  have  the  power 
of  making  laws  or  regulations  which  shall  in  any  way  repeal,  vary,  suspend,  or 
affect  any  of  the  provisions  of  this  Act,  or  any  of  the  provisions  of  the  Acts  for 
punishing  mutiny  and  desertion  of  officers  and  soldiers,  whether  in  the  service 
of  His  Majesty  or  the  said  Company,  or  any  provisions  of  any  Act  hereafter  to 
be  passed  in  anywise  affecting  the  said  Company  or  the  said  territories  or  the 
inhabitants  thereof,  or  any  laws  or  regulations  which  shall  in  any  way  affect  any 
prerogative  of  the  Crown,  or  the  authority  of  Parliament,  or  the  constitution  or 
rights  of  the  said  Company,  or  any  part  of  the  unwritten  laws  or  constitution 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  whereon  may  depend  in 
any  degree  the  allegiance  of  any  person  to  the  Crown  of  the  United  Kingdom, 
or  the  sovereignty  or  dominion  of  the  said  Crown  over  any  part  of  the  said 
territories."  It  is  at  once  apparent  that  the  power  thus  bestowed  is  the  fullest 
possible  in  all  directions,  and  for  all  purposes,  except  so  far  as  the  saving  clause 
imposes  particular  limitations.  Therefore  Acts  XXXIV.  of  1850  and  III.  of 
1858  will  be  valid  unless  they  are  such  as  to  fall  within  one  or  another  of  these 
limitations.  The  prisoner's  counsel  says  that  they  transgress  the  latter  portion 
of  the  saving  clause.  The  argument  of  the  learned  counsel  on  this  head  was 
somewhat  voluminous,  and  it  is  not  easy  to  state  with  precision  and  conciseness 
the  positions  of  law  which  he  successively  took  up.  I  understood  him  in  sub- 
stance to  urge  that  the  Queen's  prerogative  was  infringed  by  these  Acts,  be- 
cause in  making  the  warrant  of  the  Governor-General  in  Council  a  sufficient 
authority  for  the  ftidefinite  detention  of  a  prisoner,  they  pretended  to  exclude 
the  Queen  from  the  exercise  through  Her  Courts  of  Her  prerogative  right  to 
inquire,  on  a  complaint  duly  made,  into  the  cause  of  an  alleged  imprisonment, 
to  release  those  found  on  such  inquiry  to  be  unlawfully  confined,  and  so  to  pro- 
tect the  liberty  of  all  Her  subjects.  And  further  that,  inasmuch  as  the  subject's 
allegiance  is  by  the  unwritten  law  and  constitution  of  the  United  Kingdom  cor- 
relative with  the  protection  afforded  him  by  the  sovereign,  these  Acts,  by  with- 
drawing from  him  and  depriving  him  of  that  protection,  do  affect  the  unwritten 
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1870.        laws  and  constitution  upon  which  the  allegiance  of  persons  in  this  country  to 

— the  Crown  of  the  United  Kingdom  depends.    It  is  enough  for  me  to  say  that 

MATraR^oF  ^  '^*^^  ^^^  argument  involves  an  entu*e  misconstruction  as  well  of  the  words 
Ameer  Khan,  used  by  the  Imperial  Legislature  as  of  the  effect  of  the  local  Statutes.  These 
6  B.  L.  R.  latter  do  not  in  any  way  lessen  or  interfere  with  the  right,  call  it  prerogative  in 
^^*  its  nature,  or  otherwise,  which  the  Crown  by  its  Charters  and  Letters  Patent, 
sanctioned  by  Act  of  Parliament,  may  have  entrusted  to  or  bestowed  upon  the 
High  Court  to  inquire  into  the  legality  of  any  imprisonment,  and  to  set  at  li- 
berty prisoners  unlawfully  confined.  The  real  effect  of  these  Acts  is  that  they 
create  and  make  lawful  a  new  cause  of  imprisonment,  and  constitute  the  Go- 
vernor-General in  Council  a  Court,  endowed  with  the  fullest  discretion  to  adjudi- 
cate such  a  cause,  and  with  power  to  imprison  therefore  during  pleasure.  It 
may,  indeed,  be  taken  in  effect,  that  on  the  present  occasion  the  High  Court  has 
inquired  into  the  legality  of  Ameer  Khan's  imprisonment,  and  has  ascertained 
that  he  is  imprisoned  under  a  conviction  and  commitment  of  a  competent 
tribunal,  the  warrant  of  which  conviction  and  commitment  is  good  on  the  face 
of  it.  Had  the  power  of  imprisoning,  conferred  on  the  Governor-General  in 
Council  by  the  local  Acts,  been  a  power  to  imprison  for  a  limited  period,  how- 
ever long,  it  could  hardly,  1  suppose,  have  been  suggested  that  the  Queen's  pre- 
rogative was  thereby  invaded.  The  local  Legislature  has  constantly  given  offi- 
cers or  Courts  of  this  country  summary  powers  bf  arrest  and  detention ;  I  never 
heard  it  said  that  it  by  such  Acts  in  any  degree  restrained  or  interfered  with 
the  Queen's  prerogative,  and  it  seems  to  me  that  the  element  of  indefiniteness 
in  the  imprisonment  does  not  alter  the  matter  in  this  respect. 

These  considerations  appear  to  me  to  dispose  of  the  whole  of  the  objec-  . 
tion  which  the  prisoner's  counsel  based  upon  the  exceptions  ins.  43  of  3 
&  4  Will.  IV.,  c.  85,  and  I  need  not  therefore  in  strictness  examine  that  ob- 
jection further.  But  I  think  it  right  to  say  that,  in  my  judgment,  the  words 
**  whereon  may  depend,"  &c.,  do  not  refer  to  any  assumed  conditions  precedent 
to  be  performed  by  or  on  behalf  of  the  Crown  as  necessary  to  found  the  alle- 
giance of  the  subject,  but  to  laws  or  principles  which  prescribe  the  nature  of 
the  allegiance,  viz.y  of  the  relations  between  the  Crown  on  the  one  hand 
and  the  inhabitants  of  particular  provinces,  or  particular  classes  of  the 
community,  on  the  other  ;  and  obviously  such  laws  and  principles  as 
these  are  not  touched  by  the  local  Acts  which  are  impeached  before  us.  The 
learned  counsel  for  the  prisoner  says  that  Regulation  III.  of  1 818,  as  it  violates 
the  English  laws  of  liberty,  violates  a  part  of  the  "  laws  or  constitution,  &c., 
whereon  the  allegiance  of  the  subject  depends,"  and  he  quotes  a  note  of  Mr. 
Forsyth  at  p.  334  of  his  recent  work  on  Constitutional  Law  in  support  of 
this  contention.  Mr.  Forsyth  there  says :  "  Allegiance  by  the  English  law  is 
correlative  with  protectipn — Calvin's  case\*  and  where  the  sovereign  can  no 
longer  de  jure  protect  his  subjects,  their  allegiance  ceases  ;  before  this  principle 
allegiance  is  changed  by  conquest,  or  by  cession  of  territory  under  a  treaty."  Mr. 
Forsyth's  purpose  in  this  passage  was  merely  to  point  out  by  reference  to  author- 
ity a  criterion  by  which  to  test  the  sovereignty  to  which  allegiance  is  due,  on 
the  occurrence  of  conflicting  claims  made  by  opposing  powers  upon  the  sub- 
ject. He  is  not  speaking  of  a  domestic  law  which  is  to  have  force  even  in  the 
absence  of  any  opposing  sovereign  power.  Indeed,  the  learned  counsel  ap- 
peared to  me,  at  this  stage  of  his  argument,  to  be  endeavouring  to  convert  a  po- 
litical sentiment  into  a  principle  of  law.     There  can  be  no  doubt  he  will  without 

•7  Rep.  5. 
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difficulty  find  Englishmen  who  will  agree  with  him  that  interference  with  per-        1870. 
sonal  liberty  may  be  conceived  as  being  carried  so  far,  even  under  the  sanction  — — — 
of  law,  as  to  amount  to  an  oppression  of  the  peeple,  which  would  constitute  mJJ5-,^"'o, 
justification  of  a  successful  rebellion.     Invoking  some  such  feeling  as  this,  the  AmbbrKhan, 
learned  counsel  seemed  to  me  to  deal  with  it  as  part  of  the  fundamental  laws    6  B.  L.  R. 
of  the  realm,  and,  upon  the  foundation  so  laid,  proceeded  to  ask  us,  who  sit        ^59« 
here  as  Judges  of  the  actual  law,  to  say  that  the  Regulation  and  the  Acts  which 
are  under  our  present  consideration  are  void  and  of  no  legal  force,  because,  if 
they  are  valid,  all  the  inhabitants  of  Bengal  have  a  right  by  law  to  disclaim 
allegiance  to  the  Crown  of  the  United  Kingdom.  Surely  a  more  startling  pro- 
position than  this  was  never  made  to  this  Court,  and  ought  not  for  a  moment 
to  receive  its  sanction. 

On  the  foregoing  reasons,  it  appears  to  me  that  the  decision  of  Mr.  Justice 
Norman,  as  I  have  before  said,  ought  not  to  be  disturbed,  and,  therefore,  as- 
suming that  this  appeal  is  rightly  before  us,  I  think  it  should  be  dismissed. 

Markby,  J. — I  have  come  to  the  same  conclusion  as  Mr.  Justice  Fhear, 
and  for  reasons  which  are  I  believe  similar. 

In  this  case,  I  shall  assume,  without  expressing  any  opinion  whatever  upon 
the  point,  that  the  writ  of  habeas  corpus  might  have  been  issued  on  the  present 
application,  and  in  the  same  manner  I  shall  assume  that  the  learned  Judge  hav- 
ing declined  to  issue  the  writ,  an  appeal  will  lie  to  this  Court  against  his  deci- 
sion. 

It  is,  however,  as  I  understand,  not  contested  by  the  learned  counsel  for 
the  appellant  that  we  ought  not  to  issue  the  writ  if  we  see  clearly  that  the  pri- 
soner, on  being  brought  up,  must  be  remanded. 

I  think  it  is  clear  upon  the  facts  stated  in  these  affidavits  that  the  prisoner, 
if  brought  up,  would,  upon  the  production  of  the  writ,  have  to  be  remanded. 
The  prisoner  is  in,  Alipore  jail  in  the  custody  of  Dr.  Fawcus  under  a  writ 
in  the  form  given  in  s.  2  of  Regulation  III.  of  181 8,  which  section,  after  giving 
the  form  of  the  writ,  concludes  thus : 

"  The  warrant  of  commitment  shall  be  sufficient  authority  for  the  deten- 
tion of  any  State-prisoner  in  any  fortress,  jail,  or  other  place,  within  the  terri- 
tories subject  to  the  presidency  of  Fort  William." 

Assuming  this  to  be  a  valid  Regulation,  and  to  be  applicable  to  the  pre- 
sent case,  I  Slink  the  warrant  itself  is  a  conclusive  authority  for  the  detention 
of  the  prisoner,  and  that  we  have  no  power  to  inquire  further  into  the  matter. 
It  was  contended  for  the  appellant  against  this  view  of  the  Regulation  that  it 
did  not  confer  any  power  at  all  to  arrest  a  prisoner,  but  only  empowered  the 
Governor-General  in  Council  to  regulate  the  place  and  manner  of  confinement 
of  prisoners  in  custody ;  that  the  Regulation  assumes  the  person  to  have  been 
already  made  a  prisoner;  and  that  it  was  necessary,  therefore,  to  show  that,  when 
the  warrant  issued,  the  prisoner  was  lawfully  under  arrest.  I  think  that  this 
argument  is  answered  by  the  plain  words  of  the  Statute.  By  s.  i,  the  warrant 
may  issue  in  any  case  in  which  "  the  reasons  stated  in  the  preamble  may  seem 
to  require  that  an  individual  should  be  placed  under  personal  restraint."  And 
the  preamble  recites  that  "  reasons  of  State  occasionally  render  it  necessary  to 
place  under  personal  restraint,"  &c.  It  seems  to  me  clear  that  these  words 
contemplate  the  arrest  of  a  person  who  is  still  at  large. 
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1870/'  It  wsis  next  argued  that,  at  any  rate,  the  Regnlatton  contemplated  that  the 

-MifBrntiKt  should  prcede  the  arrrest,  and  that  it  could  not  legalize  an  arrest 


VUmttow  ''^^^^  ^^  unlawful.  No  doubt,  in  one  sense  this  is  so,  and  it  may  be  an  inre- 
AmBRKHAN^  parity  in  this  case  that  the  warrant  was  not  issued  prior  to  the  arrest.  But, 
6.E.  L.  R.W  whatever  effect  th\^s  irregularity  may  have  upon  the  legality  of  the  original  ar- 
^5JK'  rest  or  the  detention  prior  to  the  issuing  of  the  warrant,  I  do  not  think  it  affects 
the  legality  of  the  detention  subsequent  to  the  warrant  I  base  my  decision  on 
tkas  point,  not  on  any  distinction  between  a  warrant  of  arrest  and  a  warrant  of 
commitment,  but  upon  the  concluding  wcmls  of  s.  2  above  referred  to,  which 
appear  to  me  expressly  to  make  the  warrant  a  sufficient  authority  for  the  deten- 
tibD.of  the  prisoner,  whether  the  prisoner  was  previously  in  custody  or  not,  and 
if  previously  in  custody,  whether  that  custody  was  lawful  or  not  If  it  is  ne- 
cessary to  confer  such  extraordinary  powers  at  all,  it  is  essential  that  the  exer- 
cise of  them  should  be  unquestioned  by  any  person  whatsoever.  If  it  were 
otherwise,  there  would  be  great  peril  to  those  who  exercised  these  powers,  and, 
greater  peril  still  to  those  who  are  called  upon  to  obey  them ;  and  I  think  these 
words  were  put  in  expressly  to  exclude  all  such  objections  as  that  now  under 
consideration. 

We  then  come  to  the  question  whether  the  Regulation  is  applicable. 
The  first  argument  was  that  Ameer  Khan  is  not  a  person,  or  at  any  rate 
is  not  necessarily  a  person,  to  whom  the  Regulation  would  apply,  because 
it  speaks  throughout  only  of  State-prisoners;  by  which,  it  was  argued, 
is  meant  not  the  ordinary  subjects  of  the  realm,  but  political  prisoners 
who  had  been  vanquished  in  war  or  captured  in  some  general  disturb- 
ance. It  appears  to  me,  however,  that  the  terms  of  the  Regulation  preclude 
this  distinction.  It  was  certainly  intended  to  apply  to  subjects  of  the  Indian 
Government,  because  it  is  expressly  recited  that  it  was  intended  to  protect  the 
British  dominions,  not  only  from  foreign  hostility,  but  also  from  internal  com- 
motion ;  and  though,  no  doubt,  the  Regulation  does  not  contemplate  that  the 
power  here  conferred  would  be  exercised  in  times  of  tranquillity,  it  recites  ex- 
pressly that  it  is  desirable  to  give  power  to  the  Governor-General  in  Council  to 
supersede  the  ordinary  course  of  judicial  proceedings,  and  in  the  enacting 
part  (s.  i)  the  power  of  so  doing  is  ^ven  in  the  amplest  possible  manner  witlvl 
out  any  restriction  as  to  person  or  circumstance.  Nor  in  this  is  there  any  incon- 
sistency. If  it  is  proper  to  confer  any  such  power  at  all,  it  is  obvious  that  it  may 
be  as  usefully,  perhaps  more  usefully,  exercised  to  prevent  commotion,  as  to 
quell  it.  I  think  the  power  of  arrest  and  confinement  is  given  quite  generally, 
and  the  Gk)vemor-General  in  Council  is  made  the  sole  Judge  of  the  necessity 
of  using  it.  But  it  was  contended  that  this  Regulation  would  still  not  justify  the 
detention  of  the  prisoner  in  this  case,  because  it  appeared  upon  the  affidavits 
that  the  prisoner  was  a  resident  within  the  local  limits  of  the  original  jurisdic- 
tion of  this  Court,  to  whom  this  Regulation  could  not  apply.  If,  however,  any 
doubt  can  have  existed  on  this  point,  it  is  set  at  rest  entirely  by  s.  2  of  Act 
ni.  of  1858,  which  expressly  provides  that  the  provisions  of  Regulation  III. 
of  1 81 8,  relating  to  the  arrest  and  confinement  of  prisoneFs,  shall  be  enforced 
within  the  local  limits  of  the  jurisdiction  of  the  Supreme  Court  of  Judicature 
in  Calcutta. 

It  remains  to  consider  the  last  point,  which  was  that,  if  this  extended  con- 
struction was  given  to  the  Regulation  of  1818  and  the  Act  of  1858,  they  were 
ulira  vires  and  void.  I  must  say  that  one  of  the  arguments  addressed  to  us 
on  this  point  appears  to  me  to  go  to  an  extreme  length.  We  were  asked  to 
ignore  the  practice  of  legislation  which  has  prevailed  in  this  country  for  tht 
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last  eighty  years,  to  ignore  also  the  recognition  of  that  practice  by  Parliament        1870. 
and  the  Crown  and  this  Court  constantly  during  that  period,  to  hold  that  the  ' 


In  the 


OF 


function  of  legislation  as  exercised  in  this  country  down  to  the  time  of  the  i^][^"'  ^^ 
passing  of  the  3  &  4  Will.  IV.,  c.  85,  was  a  usurpation,  and  that  the  Acts  Amber  Khan, 
of  the  Indian  Legislature  done  in  exercise  of  that  function  during  that  time  6  B.  L.  R. 
were  to  a  very  considerable  extent  void ;  and  this  because,  upon  the  true  con-  ^^* 
traction  of  Statutes  passed  nearly  one  hundred  years  ago,  no  such  powers  were 
conferred  as  the  Indian  Legislature  has  proposed  to  exercise,  and  no  usage 
could  confer  them.  It  seems  to  me  that,  if  we  were  to  hold  this,  it  would  not 
fail  to  be  a  grievous  public  calamity,  bdcause  such  decision  would  be  treated 
as  absurd.  Of  course,  it  is  a  wholly  different  thing  to  question  the  validity  of 
a  particular  Act  of  a  subordinate  Legislature,  such  as  Uiat  which  exists  in  In- 
dia ;  and  I  psfss  on  to  the  consideration  of  those  objections  which  have  been 
addressed  to  these  particular  enactments.  It  seems  to  me  sufficient  to  consi- 
der those  which  have  been  addressed  to  the  competency  of  the  Indian  Legis- 
lature to  pass  the  Act  of  1858.  If  that  Act  was  valid,  there  can  then  be  no 
doubt  that  the  provisions  6f  Regulation  III.  of  18 18  are  valid  and  binding 
also.  Now,  by  the  3  &  4  Will.  IV.,  c.  85,  the  Governor-General  in  Council  is 
empowered  to  make  laws  and  regulations  for  all  persons,  whether  British  or 
native,  foreigners  or  others,  and  for  all  Courts  of  Justice  in  the  fullest  manner 
possible,  "  save  and  except,"  &c.  {reads  the  saving  clause).*  By  s.  45  all  such 
laws  and  regulations  are  to  be  of  the  same  force  as  any  Act  of  Parliament. 

It  is  said  that  the  Act  of  1858  was  an  excess  of  the  power  hereby  confer- 
red upon  the  Indian  Legislature — 1,  because  it  affects  the  prerogative  of  the 
Crown ;  2,  because  it  aJffects  that  part  of  the  unwritten  law  or  constitution 
whereon  allegiance  depends.  It  has  not  been  pointed  out,  as  far  as  I  have  seen, 
in  what  way  this  Act  of  the  Indian  Legislature  affects  the  prerogative  of  the 
Crown.  It  is  not  in  any  way  necessary  in  this  case  to  consider  whether  an 
Act  which  affected  the  right  of  a  party  to  a  writ  of  habeas  corpus  would  or 
would  not  be  valid.  I  express  no  opinion  that  it  would  not  be  so,  but  that  is 
not  the  point  we  have  to  consider.  If  this  Act  is  void,  it  must  be  void  because 
it  affects  the  liberty  of  the  subject.  But  I  see  no  ground  for  supposing  that 
an  Act  affects  the  prerogative  of  the  Crown  merely  because  it  affects  the  liber- 
ty of  the  subject.  If  that  were  so,  then  the  Indian  Legislature  would  have  no 
power  at  all  to  legislate  in  criminal  matters — a  position  which  could  not  be 
entertained  for  a  moment.  I  see  no  connection  whatever  between  the  prero- 
gative of  the  Crown  and  the  liberty  of  the  subject.  Indeed,  it  has  been  gene- 
rally supposed  that  these  two  things  were  rather  opposed  to  each  other,  and 
that  this  very  writ  of  habeas  corpus  was  one  of  those  protections  which  were 
won  by  the  people  against  that  executive  authority  which,  under  the  name  of 
prerogative,  resides  in  the  Crown.  The  restriction  which  is  the  foundation  of 
the  second  objection  to  the  validity  of  the  Act  is  certainly  couched  in  lan- 
guage to  the  last  degree  vague  and  obscure.  Possibly  a  search  into  the  discus- 
sions which  preceded  the  Act  might  suggest  a  meaning ;  but  I  think  that  it 
is  a  dangerous  method  of  interpretation,  and  I  would  rather  not  resort  to  it.  I 
think  this  objection  is  sufficiently  answered  by  what  appears  to  me  to  be  a  very 
clear  principle ;  namely,  that  the  allegiance  of  a  British  subject  in  no  way 
whatever  depends  on  the  existence  or  non-existence  of  such  a  power  as  is  con- 
ferred on  the  Governor-General  by  the  Regulation  of  1818.     I  wholly  repu- 

»    Sec  ante,  p.  301. 
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1870.        diate  the  doctrine  contended  for,  that  the  allegiance  of  a  subject  to  his  sove- 
— J     '  reign  can  by  any  possibility   be  legally  affected  by  the  mere  withdrawal 

Matter^of  ^om  the  subject  of  any  right,  privilege,  or  immunity  whatsoever.  I  think  the 
Amber  Khan,  notion  of  reciprocity  Expressed  in  the  maxim  proiectio  trahit  subjectioneniy  et 
^  ^>i'cn '  ^'  ^^j^c^io  protectioneniy  upon  which  this  argument  depends,  is  one  which  is  wholly 
inadmissible  in  any  legal  consideration.  It  appears  to  me  that,  if  we  are  to  admit 
such  a  doctrine  as  this  at  all,  we  must  admit  it,  not  only  with  regard  to  Acts  of 
the  Indian  Legislature,  but  to  Acts  of  the  English  Parliament.  But  whatever 
phrases  may  be  picked  up  here  and  there  in  the  text-books,  I  never  heard  of  an 
Act  of  Parliament  being  seriously  questioned  in  a  Court  of  Law  on  this  ground. 
The  somewhat  analogous  position  in  the  first  volume  of  Blackstone's  Com- 
mentaries has  been  relied  on,  namely,  where  he  says  that  human  laws  are  sub- 
ordinate to  laws  natural  and  divine,  and  that,  if  human  laws  transgress  these 
laws,  a  man  is  bound  to  disobey  them.  But  I  think  this  is  just  one  of  those 
mystifications  to  which  that  celebrated  author  has  most  unfortunately  mor^ 
than  once  committed  himself.  If  it  is  intended  as  a  moral  precept,  it  is  ill-ex- 
pressed and  wholly  barren  in  results.  But  if  it  is  intended  as  a  legal  maxim, 
it  has,  in  my  opinion,  been  over  and  over  again  shown  to  be  a  most  mis- 
chievous error.  - 

If,  therefore,  we  have  any  jurisdiction  at  all,  I  think  it  ought  undoubtedly 
to  be  exercised  in  affirming  Mr.  Justice  Norman's  decision  and  dismissing  this 
appeal. 

Appeal  dismissed. 

Attorneys  for  appellants :  Messrs.  Carruihers  and  Dignam. 
Attorney  for  the  Government :  Mr.  Chaunfrell,  Govt  Solicitor, 


[APPELLATE  CRIMINAL.] 
Before  Mr,  Justice  Norman^  Offg,  Chief  Justice,  and  Mr,  Justice  Loch, 

IN  THE  MATTER  OF  THE  PETITION  OF  DHANOBAR  GHOSE.* 

1871. 
Feb,  2$.  Act  VIII.  of  i86g,  s,  422-^Appeal. 


6  B.  L.  R.  483.  Upon  an  appeal  from  a  sentence  passed  by  a  Magistrate,  the  Sessions  Judge 
[15  W.  R.  33.]  remanded  the  case  for  the  purpose  of  additional  evidence  being  taken  by  the  lower 
Court.  -Such  evidence  having  been  taken  by  the  Majgistrate,  the  case  was  returned 
to  the  Appellate  Court.  The  Sessions  Judge  then  disposed. of  the  case  in  the  man- 
ner prescnbed  by  s.  419  of  the  Criminal  Procedure  Coae.  On  an  application  by  the 
prisoner  to  the  High  Court  to  be  allowed  to  appeal  on  the  merits  of  the  case  under 
s.  408,  Act  XXV.  of  186 1 :  Held,  no  appeal  lay  to  the  High  Court  on  the  merits. 

Mr.  M,  Ghose  (with  him  Baboos  Debendra  Chandra  Ghose  and  Grish 
Chandra  Mookerjee),  for  the  petitioner.  • 

The  facts  and  arguments  are  sufficiently  stated  in  the  judgment  of  the 
Court,  which  was  delivered  by 

*  Criminal  Motion,  Case  No.  3  of  1871,  against  the  order  of  the  Officiating  Sessions  Judge  of 
Nuddea,  dated  the  26th  November  1870,  confirming  that  of  the  Assistant  Magistrate  of  that  dis- 
trict, dated  the  8th  June  1870. 
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Norman,  J. — ^We  do  not  think  it  necessary  to  go  through  all  the  points        1871. 

taken  by  Mr.  Ghose  in  this  case ;  they  have  been  disposed  of  in  the  course  of      j — 

the  argument.    The  case  appears  to  have  been,  in  many  respects,  very  well  con-   Mattor^of 
ducted  by  the  Assistant  Magistrate,  Mr.  Cotton,  who  has  shown  great  tact  and    the  Peti- 
firmness  in  dealing  with  the  objections  taken  before  him,  and  we  see  no  reason     tion  of 
whatever  for  questioning  the  propriety  of  the  sentence,  which  has  been  confirm-      ghose^* 
ed  by  the  Sessions  Judge.  6  B.  B.  L.483. 

^  ^     ^  ,     ,  [15W.R.33.] 

The  prisoner,  Dhanobar  Ghose,  was  convicted  by  Mr.  Cotton,  the  Assist- 
ant Magistrate  of  Choadanga,  of  criminal  misappropriation,  and  sentenced  to 
rigorous  imprisonment  for  two  years,  and  a  fine  of  Rs.  300,  and,  in  default  of 
payment  of  the  fine,  to  a  further  imprisonment  for  six  months.  An  appeal  was 
presented  by  the  prisoner  to  the  Judge  of  Nuddea.  In  consequence  of  certain 
defects  in  the  evidence,  the  Judge  directed  that  additional  evidence  should  be 
taken  upon  particular  points.  Certain  witnesses  were  examined  before  the  As- 
sistant Magistrate,  the  additional  evidence  was  certified  by  him  to  the  Appel- 
late Court,  and  thereupon  the  Sessions  Judge  proceeded  to  dispose  of  the  appeal 
in  pursuance  of  s.  422,  Act  VIII.  of  1069. 

Mr.  Ghose  claimed  a  right  on  the  part  of  the  prisoner  to  appeal  to  this 
Court  upon  the  facts  as  if  the  prisoner  had  been  convicted  on  a  triul  held  by  a 
Court  of  Session,  and  contended  that  such  right  was  given  to  him  by  the  pro- 
visions of  s.  408.  Under  s.  422,  Act  XXV.  of  1861,*  if  the  Appellate  Court  or- 
dered additional  evidence  to  be  taken,  and  on  the  result  of  the  further  enquiry, 
additional  evidence  being  certified  to  the  Appellate  Court,  it  was  competent  to 
the  Appellate  Court  to  proceed  to  pass  such  judgment,  sentence,  or  order  as  to 
such  Court  might  seem  right.  A  Full  Bench  of  thisCourtf  held  that,  under  the 
law  as  it  stood  before  the  passing  of  Act  VIII.  of  1869,  the  sentence  of  the  Ap- 
pellate Court,  hearing  a  case  on  fresh  evidence  under  s.  422,  was  a  new  sen- 
tence, and  not  a  mere  modification  of  the  sentence  of  the  lower  Court ;  and  that 
the  Appellate  Court,  hearing  a  case  on  additional  evidence  under  s.  422,  had 
power  to  enhance  the  punishment  awarded  by  the  lower  Court.  In  the  case 
of  The  Queen  v.  Mohesh  Chunder  ChuttopadhiaX  and  in  some  other  cases,  it 
was  held  that  from  that  conviction  and  sentence,  so  treated  by  the  Full  Bench 
as  a  new  conviction  and  sentence,  an  appeal  lay  under  s.  408. 

It  appears  to  us  that,  whatever  may  have  been  the  law  under  s.  422, 
Act  XXV.  of  1861,  from  a  judgment  upon  an  appeal  under  s.  422,  Act 
VIII.  of  1869,  no  such  appeal  lies.  Under  Act  VIII.  of  1869,  the  Appellate 
Courts  are  limited  to  pronouncing  judgment  in  the  manner  prescribed  by  s. 

•  Ad  KXV*  of  1861  y  5.  422. — "  In  any  case  in  which  an  appeal  has  been  allowed,  it  shall  be 
competent  to  the  Appellate  Court,  if  it  think  further  enquiry  or  additional  evidence  upon  any 
po'nt  bearing  upon  the  jruilt  or  innocence  of  the  accused  to  ht  necessary,  to  direct  such  enquiry 
to  be  made,  and  such  additional  evidence  to  be  taken.  The  result  of  the  further  enquiry,  and 
the  additional  evidence,  shall  be  certified  to  the  Appellate  Court,  and  the  Appellate  Court  shall 
thereupon  proceed  to  pass^  such  judgment,  sentence,  or  order  as  to  such  Court  sl^all  seent 
right. 

In  Act  VIII.  of  1S69,  s.  422,  for  the  words  in  italics,  the  following  are  substituted,  **  to  dis- 
pose of  the  appeal  in  the  manner  prescribed  by  s.  419.'* 

S.  419  is  as  follows  : — "The  Appellate  Court,  Mter  perusing  the  proceeding's  of  the  lower 
Court,  and  after  hearing  the  plaintiff,  or  his  counsel  or  agent,  if  they  appear,  may  alter  or  reverse 
the  finding  and  sentence  or  order  of  such  Court,  but  not  so  as  to  ennance  any  punishment  that 
shall  have  been  awarded." 

t  Unreported ;  decided  by  Peacock,  C.J.,  Seton-Karr,  L.  S.  Jackson,  and  E.  Jackson,  JJ. 
(Kemp,  J.,  dissenting).  See  Prinsep*s  Cr.  Pro.  Code,  2nd  cd.,  under  t.  422. 
•  :  2  W.  R.  Cr.  13. 
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1871.        419.    They  may  alter  or  reverse  the  finding  and  sentence  or  order  of  Che 
inferior  Courts,  but  not  so  as  to  enhance  any  punishment  that  has  been  awards 


m' TTK^oF  ^^*    '^^  prisoner,  whose  appeal  is  dismissed,  or  on  whose  S4>peal  the  finding 

THB  Peti-  and  sentence  of  the  lower  Court  is  modified,  is  not  a  person  convicted  on  a 

TioN  OF  trial  by  a  Court  of  Session.    He  is  merely  a  person  who  has  been  convicted  by 

^Ghose^^  the  first  Court,  and  whose  appeal  has  been  disposed  of  by  the  Appellate  Court 

6  B.  L.  .  483.  For  these  reasons  it  appears  to  us  that  s.  408  does  not  apply  to  the  case  of  a 
person  whose  appeal  has  been  dismissed  after  additional  evidence  was  taken 
under  the  provisions  of  the  422nd  section. 

The  application  to  hear  the  case  on  appeal  is  refused. 

Application  refused. 


FULL  BENCH. 

Before  Mr,  Justice  Norman^  Offg,   Chief  Justice.  Mr,  Justice  Macpherson, 
Mr,   Justice  Glover,  Mr.  Justice  Paul,  and  Mr.  Justice  Mookerjee. 

Apnl'29,  THE  QUEEN  v,  SHEOGOLAM  DAS  and  another  (Appellants).* 


6  B.  L.  R.  602.  Jurisdiction  of  Magistrate  and  Sessions  Judge — Registration  Act 

(XX,  of  1866),  s.  95. 

The  Sessions  Judge  has  jurisdiction  to  try  a  case  of  abetting  falsg  personation 
of  a  witness  before  a  Registrar  of  Assurances,  under  s.  95  of  the  Registration 
Act  (XX.  of  1866)  .f 

The  word  "instituted"  in  that  section  should  be  construed  to  mean  com- 
menced. 

This  case  was  referred  to  a  Full  Bench  by  Macpherson  and  Mookerjee, 
JJ.,  under  the  following  circumstances : — 

The  prisoners  were  found  guilty  by  the  Sessions  Judge  of  Shahabad  of 
having  committed  an  offence  under  s.  94  of  Act  XX.  of  1866  (the  Regis- 
tration Act),  in  that  they  abetted  false  personation,  and  were  sentenced  to  ri- 
gorous imprisonment  and  fine.  They  were  committed  by  the  Joint-Magistrate 
for  trial  at  the  Sessions  upon  the  charge,  on  which  they  were  tried  and  convicted. 

The  prisoners  appealed  to  the  High  Cburt,  and  the  appeal  was  heard  be- 
fore Macpherson  and  Mookerjee,  JJ.,  and  was  disallowed  upon  all  points  save 
one,  which  was  referred  for  the  decision  of  a  Full  Bench. 

The  question  referred  was — Whether  the  conviction  ought  to  be  quashed 
on  the  ground  that  the  Sessions  Judge  had  no  jurisdiction  to  try  the  case. 

It  was  contended  that,  under  s.  95  of  Act  XX.  of  1866, J  the  case  ought 
to  have  been  instituted  and  tried  before  a  person  exercising  the  powers  of  a 
Magistrate  or  Subordinate  Magistrate  of  the  first  class,  and  that  the  Sessions 
Judge  had  no  jurisdiction  to  try  it.    In  support  of  this  vifcw  a  decision  of  a 

*  Criminal  Appeal,  No.  201  of  1871,  from  an  order  of  the  Sessions  Judge  of  Shahabad, 
dated  the  i8th  March  1871. 

t  See  Act  VIH.  of  1871,  s.  81. 

X  Act  XX,  of  1866,  s.  95.—*  •  •  •  "  All  prosecutions  under  this  Act  shall  be  instituted  before 
a  person  exercismg  the  powers  of  a  Magistrate  or  Subordinate  Magistrate  of  the  first  class ;  and 
all  fines  imposed  under  this  Act  may  be  recovered  in  manner  prescribed  in  s.  61  of  the  Code  of 
Criminal  Procedure." 
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Division  Court,  in  the  case  of  The  Queen  v.  Asanulla*  was  relied  on.     But        1S71. 

it  appeared  that  a  different  construction  liad  been  put  upon  the  law  by  five 

Judges  of  the  High  Court  in  a  "criminal  letter''  of  the  i8th  July  1867,  No.       Queen 
036,1  issued  by  Peacock,  C.J.,  and  Loch,  L.  S.  Jackson,  and  Macpherson,  J  J.   Sheogolam 

Das, 
6  B.  L.  R. 

•  Before  Mr,  Justice  Phear  and  Mr,  Justice  Hobkouse.  ^^' 

The  2i5t  July  1868. 

QUEEN  V.  ASANULLA  and  others  (Petitioners).  [Reported  in 

The  judgment  of  the  Court  was  delivered  by  'o  ^-  R-  21.] 

Phear,  J. — It  appears  to  me  in  this  case  that,  if  we  accept  the  account  of  it  which  has  been 
given  by  the  Deputy  Magistrate  of  Rungpore,  a  great  deal  of  irregrularitv  and  impropriety  is 
manifest  in  the  course  of  the  proceedings.  Mr.  Perry  reports  as  follows :  "  it  appears  the  plaint- 
iff, Myajan,  had  compUuned  before  Mr.  James  Anderson,  on  the  15th  of  February  last,  prajring^ 
for  a  criminal  prosecution  in  the  matter,  and  Mr.  Anderson,  as  Registrar,  drew  up  a  robakan 
consigning  the  case  to  the  Magistrate's  Court.  Then  afterwards  on  the  same  day,  whilst  sitting 
in  Mr.  Glazier's  Bench  as  Joint-Magistrate  in  charge,  during  Mr.  Glazier's  absence  on  duty  in  the 
interior  of  the  district,  he  passed  orders  for  the  police  investigation  into  the  matter.  Tne  case 
was  subsequently,  on  Mr.  Glazier's  return,  made  over  before  trial  to  me  by  him  on  the  23rd  of 
March.  Thus  it  was  Mr.  Anderson  embodied  in  his  officiating  capacity  the  powers  of  a  E)istrict 
Magistrate  and  Registrar  to  direct  the  criminal  trial  of  the  case. 

Now,  I  think  it  is  clear  from  the  Criminal  Procedure  Code  that  a  Magistrate  has  only  juris- 
diction to  entertain  a  criminal  charge  upon  one  of  two  contingencies — namely,  either  that  the  com- 
Elaint  is  made  before  him  bv  a  person  properly  qualified  to  complain  and  prosecute,  or  that  he 
imself,  of  his  own  knowleag[e  and  discrebon,  starts  the  proceedmgs,  supposing  the  case  to  be  one 
of  those  in  whkA  the  Code  gives  him  authority  to  do  so.  Now,  here  the  Registrar  of  the  District 
might  very  well  have  acted  the  part  of  prosecutor  and  made  the  complaint,  but  the  Sub-Registrar 
of  pimself  could  not.    Consequently  Mr.  Anderson's  robakari  was  of  no  effect,  either  as  a  com- 


trate  in  the  Magistrate's  kutcheri;  but  whether  it  is  right  to  designate  this  inefficacious  proceeding 
by  this  term  or  not,  it  is.  I  think,  certain,  even  on  the  meagre  nicts  of  the  case  which  the  record 
exhibits,  that  nothing  whatever  did  really  come  of  it.  Mr.  Anderson,  upon  perusing  his  own  ro- 
bakari, referred  the  matter  to  the  police.  I  need  not  say  that  this  does  not  amount  to  the  institution 
of  a  prosecution,  in  any  sense,  under  the  Criminal  Procedure  Code.  We  are  not  concerneid  with 
the  report  of  the  police;  but  it  appears  that,  upon  its  being  given  in  to  the  Magistrate,  Mr.  Glazier, 
after  his  return  to  the  kutcheri,  he  issued  a  warrant  for  the  arrest  of  prisoners  or  a  summons  for 
them  to  appear  and  answer  some  charge,  and  then  handed  the  matter  over  to  the  Deputy  Magis- 
trate. In  truth,  we  cannot  make  out  from  the  record  very  precisely  what  happened,  but  undoubtedly 
the  Magistrate  seems  at  that  time  to  have  acted  as  if  there  was  actually  a  matter  of  complaint  be- 
fore him.  If  we  take  literally  the  account  given  by  the  Deputy  Ma^'strate  in  his  report,  it  would 
seem  as  if  there  was  in  fact  no  matter  of  complaint  at  all  before  him.  However,  upon  looking 
closely  into  the  record,  although  we  cannot  discover  that  there  was^  any  complaint  filed  as  by  a 
private  prosecutor,  we  have  learnt  that  there  is  a  mookteamama  signed  by  Myajan,  in  which  he 
authorizes  a  mooktear  to  appear  for  him,  and  recites  that  he  has  made  a  complaint  before  the 
Magistrate,  and  it  is  in  the  matter  of  that  complaint  that  he  desires  to  be  represented  by  the  mook- 
tear. Had  it  not  been  for  this  indication  of  something  like  a  legal  commencement  of  the  crimi- 
nal proceedings  which  were  continued  before  the  Deputy  Magistrate,  I  should  have  felt  myself  ob- 
liged to  conclude  that  the  charge  against  the  prisoner  originated  in  the  action  of  Mr.  Glazier  him- 
self in  the  exercise  of  the  powers  vested  in  him  by  the  provisions  of  s.  68  of  the  Criminal  Proce- 
dure Code ;  and  had  this  been  the  case,  I  should  have  considered  that  the  legality  of  the  subsequent 
proceedings  before  Mr.  Perry  was,  under  the  circumstances  of  the  case,  open  to  much  Question . 
As,  however,  the  mookteamama  to  which  I  have  referred  is  actually  on  the  record,  and  nas  been 
sent  up  to  us  as  part  of  the  record  by  the  Joint-Magistrate,  I  cannot  resist  the  inference  that  there 
was  a  complaint  properly  made  by  Myajan,  either  before  the  Deputy  Magistrate  or  the  Magis- 
trate himself,  which  could  form  a  proper  foundation  for  their  proceeding.  If  there  were  not,  there 
would  be  no  meaning  19  the  mookteamama  itself.  And  further,  as  the  Deputy  Magistrate  in  his 
report  speaks  of  Myajan  as  plaintiff,  by  which  word  I  suppose  he  means  prosecutor,  I  feel  ob- 
liged to  assume  that  there  really  was  something  in  the  shape  of  a  legitimate  initiation  of  a  prose- 
cution before  the  one  Magistrate  or  the  other.  This  being  so,  I  come  indirectly,  bv  a  process  of 
reasoning  only  unaided  by  any  express  statement  on  the  record,  to  the  conclusion  that  the  crimi- 
nal proceedings  in  this  case  were  properly  instituted,  and  there  can  be,  I  think,  no  doubt  that, 
after  the  point  of  time  where  the  prisoner  under  a  warrant  or  summons  appeared  before  the  Depu- 
ty Magistrate  to  answer  the  charge,  every  thing  was  regular  and  unimpeachable.    1  regret  very 

t  8  W.  R.  Cr.  Letters,  14. 
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1 871.  Baboo  Taruknath  Dutiiox  the  prisoner. — The  offence  here  is  a  newof- 

fence  created  by  the  Registration  Act.  But  for  that  law  it  was  no  offence  at  all, 

Queen       ^^^  ^^iq  section  of  the  Criminal  Procedure  Code  which  regulates  the  jurisdic- 

Shec^olam  tion  of  the  several  Criminal  Courts  applies  only  to  the  trial  of  offences  contem- 

Das,        plated  in  the  Penal  Code ;  therefore,  the  argument  that  the  punishment  provid- 

^  ^6q^*  ^     ^^  ^y  ^^^  95^^  section  is  beyond  the  competency  of  the  Magistrate  has  no  force. 

The  true  meaning  of  the  word  "instituted"  is  that  the  case  should  be 

commenced,  tried,  and  brought  to  a  conclusion,  resulting  either  in  conviction 

or  in  acquittal  by  and  before  a  Magistrate.     See  The  Queen  v.  Asanulla.* 

The  judgment  of  the  Full  Bench  was  delivered  by 

Norman,  J. — In  this  case  the  prisoners  Sheogolam  Das  and^Ramsunder 
Das  were  charged  with  abetting  the  false  personation  of  a  witness  in  register- 
ing a  kabuliat  before  the  Sub-Registrar  of  Assurances  at  Buxar.  The  offence 
is  punishable  under  the  94th  section  of  the  Indian  Registration  Act  of  1866 
with  a  term  of  imprisonment  which  may  extend  to  seven  years.  In  pursuance 
of  the  provisions  of  s.  95  the  prosecution  was  instituted  before  the  Joint-Ma- 
gistrate, and  by  him  the  prisoners  were  committed  for  trial  before  the  Sessions 
Judge. 

The  question  before  us  is,  whether  the  Sessions  Judge  had  authority  to 
try  the  prisoners;  whether,  in  fact,  the  conviction  by  the  Sessions  Judge  ought 
to  be  quashed  on  the  ground  that  he  had  no  jurisduction.    The  reference  has 

much  that  a  want  of  attention  to  the  provisions  of  the  Criminal  Procedure  Gxie  should  have  left  in 
this  case  so  much  opening  for  the  pnsoner  to  contend  that  the  earlier  conduct  of  the  prosecution 
was  irregular  and  inform^  to  the  extent  of  rendering  the  whole  proceedings  void  for  want  of  juris- 
diction. I  have  given  my  reasons  for  thinking  that  that  contention  cannot,  even  in  the  imperfect 
state  of  the  record,  be  supported. 

The  prisoner's  pleader  has  further  argued  that,  even  supposing  the  prosecution  was  rirhtly 
instituted  before  the  Magistrate  or  the  Deputy  Magistrate,  sbll  that  this  was  a  case  in  which  the 
Magistrate  had  no  power  to  proceed  to  a  conviction,  and  that  he  ought,  instead  of  so  doine,  to 
have  committed  the  accused  for  trial  to  the  Sessions.  In  support  of  this  position  he  has  pomted 
to  the  universal  practice  of  Magistrates  in  this  respect,  to  the  provisions  of  the  Criminal  Proce- 
dure Code  in  analogous  cases  of  personation,  and  to  the  inadequacy  of  the  Magistrate's  powers 
relative  to  inflicting  the  full  amount  of  punishment  siven  by  s.  94  of  Act  XX.  of  1866.  And  on 
these  grounds  he  has  asked  us  to  infer  that  the  wor(k,  ''as  to  the  institution  of  prosecutions,"  in  s. 
95  of  Act  XX.  of  1866,  do  not  authorize  the  Magistrate  to  Anally  hear  and  determine  the  matter  of 
the  charge.  I  think  this  argument  is  not  substantial.  It  seems  to  me  that  the  word  "prosecu- 
tion,'' as  used  by  the  Legislature  in  this  place,  means  the  entire  proceedings  in  trial  of  a  person  who 
is  accused  of  a  criminal  offence.  It  is.  in  short,  employed  to  designate  a  criminal  trial,  as  the 
word  ''suit"  designates  a  civil  trial  with  all  its  proceedings  from  beginning  to  end,  and  this  con- 
tradiction appears  in  many  places  both  of  the  Penal  Code  and  the  Crimii^  Procedure  Code.  I 
will  refer  to  s.  205  of  the  Penal  Code  as  an  instance.  Now,  when  the  Legislature  enacts  that  a 
suit  of  a  specified  character  shall  be  instituted  in  a  particular  Court,  say  in  the  Principal  Sudder 
Ameen's  Court,  it  is  undoubtedly  taken  to  mean  tnat  the  suit  shall  be  tried  out  in  Uiat  Court* 
So  it  seems  to  me,  here,  that  the  natural  meaninc;  of  the  words  in  s.  95  of  Act  XX.  ot  1866 — 
namely,  "  all  prosecutions  under  this  Act  shall  be  instituted  before  a  person  exercising  the 

Sowers  of  a  Niagistrate,"  8lc. — is  that  the  whole  of  the  criminal  trial,  from  complaint  to  adju- 
ication  on  the  charge,  shall  be  carried  out  before  and  by  that  person.  There  is  not  in  this  or 
any  subsequent  Act  any  limitation  put  upon  the  operation  of  these  words ;  and  the  limitation  of 
the  Magistrate's  jurisdiction  as  to  trial,  which  is  c^ven  by  the  Criminal  Procedure  Code,  applies 
only  to  the  particular  offences  therein  mentioned,  and,  cons^uently,  does  not  include  within 
its  scope  the  offence  in  question,  which  was  first  created  by  Act  XX.  of  1866.  I  think,  therefore, 
that  the  Deputy  Magistrate  had  full  power,  under  the  provisions  of  s.  95  of  Act  XX.  of  1866, 
to  entertain  and  to  finally  adjudicate  on  the  charge  made  against  die  prisoners  in  the  present  case. 
The  sentence  passed  by  him  did  not  exceed  in  amount  of  punishment  that  which  the  ordinary 
powers  of  a  Subordinate  Macfistrate  of  the  first  class  authorize  him  to  pass,  and  therefore  it  is 
not  necessary  to  decide  whetner  Act  XX.  of  1866  would  enable  him  to  go  beyottl  that  limit  in 
cases  to  .which  s.  94  of  that  Act  applies. 

On  the  whole,  I  am  of  opinion  that  this  application  should  be  rejected. 

•  See  ante,  p.  309. 
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been   made  to  us  in  consequence  of  a  decision  of  Mr.  Justice  Phear  and        1871. 

Mr.  Justice  Hobhouse  in  The  Queen  v.  Asanulla,*  in  which  those  learned • 

Judges  appear  to  have  held  that  the  whole  of  the  criminal  trial  under  s.  Qu^en 
95,  from  complaint  to  adjudication  on  the  charge,  must  be  canied  on  Sheogolam 
before  and  by  a  Magistrate  or  Subordinate  Magistrate  of  the  first  class.  If  that  ^^^f 
be  so,  of  course  the  Joint-Magistrate  had  no  power  to  commit  the  prisoners  to  ^  ^^'  ^' 
the  Sessions.  We,  however,  cannot  agree  in  the  interpretation  which  has  been 
put  by  those  two  learned  Judges  upon  the  word  "  instituted'*  in  the  95th  section 
of  the  Indian  Registration  Act  of  1866.  We  think  that  if  the  full  and  true  mean- 
ing of  that  word  is  given  by  construing  it  as  "  commenced,"  that  the  section  in 
question  would  preclude  Deputy  Magistrates  and  others  not  having  the  powers 
of  a  Magistrate  or  of  a  Subordinate  Magistrate  of  the  first  class  from  entertain- 
ing any  charge  of  an  offence  under  the  94th  or  other  sections  of  the  Act.  Con- 
struing the  word  in  that  way,  we  construe  it  according  to  its  literal  and  gram- 
matical meaning,  and  it  is  evident  that  such  must  be  the  true  construction ;  for, 
on  reference  to  the  aist  section  of  the  Code  of  Criminal  Procedure,  it  is  clear 
that  a  Magistrate  has  no  power  to  sentence  a  prisoner  to  the  full  period  of  im- 
prisonment to  which  he  would  be  liable  under  s.  90,  and  subsequent  sections 
down  to  s.  94,  of  the  Registration  Act.  The  21st  section  of  the  Code  of 
Criminal  Procedure  provides  that  "  the  Criminal  Courts  of  the  several  grades, 
according  to  the  ppwers  vested  in  them  respectively  by  this  Act,  shall  have  juris- 
diction in  respect  of  offences  punishable  under  the  Indian  Penal  Code  or  under 
any  special  or  local  law  (except  offences  which  are  by  any  such  law  made  pun- 
ishable by  some  other  authority  therein  specially  mentioned),  and  in  the  inves- 
tigation and  trial  of  the  offence  hereby  declared  to  be  within  their  jurisdiction 
shall  be  guided  by  the  provisions  of  this  Act."  Therefore,  the  jurisdiction  of 
the  Magistrate  in  respecl  of  an  offence  under  any  special  law  is  the  same  as  in 
respect  of  an  offence  punishable  under  the  Penal  Code.  Now,  the  Magistrate 
of  a  district,  or  other  officer  authorized  to  exercise  the  powers  of  a  Magistrate, 
is  only  empowered  to  punish  with  imprisonment  for  a  term  not  exceeding  two 
years.  Therefore,  if  we  were  to  construe  the  word  **  instituted"  as  if  it  was  in- 
tended to  include  the  whole  adjudication  upon  the  charge,  we  should  be  con- 
struing the  Act  in  a  way  which  would  make  the  95th  section  repugnant  to 
ss.  90,  91,  92,  93,  and  94  of  the  same  Act;  because  the  Legislature  would 
first  impose  a  penalty  of  seven  years'  imprisonment  in  certain  cases,  and  then 
declare  that  the  offence  should  be  triable  only  by  an  officer  who  would  not  have 
power  under  the  law  to  inflict  a  punishment  with  imprisonment  for  a  term  ex- 
ceeding two  years. 

For  these  reasons  I  think  it  perfectly  clear  that  the  rule,  as  laid  down  in  a 
letter  No.  836  of  i8th  July  1867,!  is  correct ;  and  that,  if  the  Magistrate  thinks 
that  a  more  severe  punishment  is  necessary  than  he  is  competent  to  inflict  under 
the  power  conferred  on  him  by  Act  XXV.  of  186 1,  he  should  proceed  in  accord- 
ance with  s.  226  of  that  Act  to  commit  the  prisoners  to  the  Sessions.  We  think 
it  clear  that  on  such  committal  the  Sessions  Judge  has  jurisdiction  and  author- 
ity to  deal  with  the  charge,  and  sentence  the  prisoners  as  provided  for  in  the 
several  sections  o^  Act  XX.  of  1866. 

•  Sec  ante,  p.  309-  t  8  W.  R.  Cr.  Letters,  14. 
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1871.  Be/ore  Mr,  Justice  Normally  Offg,  Chief  Justice,  Mr.  Justice  Lochy  Mr. 

May  2.  Justice  Macphersofiy  Mr.  Justice  Paul,  and  Mr.  Justice  Mookerjee. 

6  B.  L.  R.  THE  QUEEN  v.  BAKTEAR  MAIFARAZ  • 

[15  W.  R.  64.]  Functions  of  Criminal  Courts — jurisdiction  of  Assistant  Magistrate — Penal  Code* 
s.  j6g — Code  of  Criminal  Procedure,  ss.  //,  i6g,  lyi,  422. 

When  an  Appellate  Court  directs  further  evidence  to  be  taken  by  a  Subordi- 
nate Court  under  s.  422  of  the  Code  of  Criminal  Procedure,  it  is  competent  to  the 
Subordinate  Court  before  which  such  evidence  is  given,  if  any  offence  against  pub- 
lic justice,  as  described  in  s.  169,  is  committed  before  such  Court  by  a  witness  whose 
evidence  is  being  recorded  therein,  to  send  the  case  for  investigation  to  a  Magis- 
trate under  the  provisions  of  s.  171. 

The  words,  "  whether  for  the  decision  of  such  cases  in  the  first  instance  or  on 
appeal,  or  for  commitment  to  any  other  Court  or  officer,"  in  s.  11  of  the  Code  of 
Onminal  Procedure,  are  not  an  exhaustive  enumeration  of  the  functions  of  Criminal 
Courts. 

The  facts  of  this  case,  as  stated  by  the  Sessions  Judge  of  Nuddea,  were 
as  follows : — 

It  appears  that  the  offence  with  which  the  prisoner  stood  charged  in  this 
case  arose  out  of  a  deposition  before  the  Assistant  Magistrate  of  Mehirpore, 
taken  .under  orders  of  the  District  Magistrate  in  his  appellate  jurisdiction.  The 
Assistant  Magistrate,  considering  there  were  grounds  for  suspecting  that  the 
prisoner  was  committing  perjury  when  giving  evidence  before  him  as  a  witness, 
held  a  preliminary  enquiry  under  s.  171  of  the  Criminal  Procedure  Code,f  and 
made  over  the  prisoner  to  the  District  Magistrate  for  investigation  of  the  charge 
preliminary  to  commitment.  The  Magistrate,  on  receipt  of  the  record,  sent  it 
back  to  Mehirpore  for  investigation  by  Baboo  Pyari  Mohan  Banerjee,  Deputy 
Magistrate  of  that  station.  The  Deputy  Magistrate  left  the  station  before  the 
order  could  be  carried  out,  and  the  sub-divisional  officer  referred  the  matter  for 
further  orders,  when  the  District  Magistrate  passed  the  order  that  *'  fhere  is  no 
reason  why  the  case  should  not  be  investigated  by  the  sub-divisional  officer ;" 
and  so  it  returned  to  the  latter,  who  then  held  a  judicial  investigation,  and  com- 
mitted the  prisoner  to  the  Sessions  on  a  charge  of  perjuiy. 

It  was  contended  that,  though  the  Assistant  Magistrate,  acting  under  orders 
of  the  Appellate  Court,  in  taking  the  prisoner's  deposition  on  oath,  was  holding 
a  judicial  proceeding  (explanation  3  to  s.  193),  he  had  no  power  to  record  any 
judgment  upon  it,  and  that  he  was,  consequently,  not  sitting  as  "  a  Court" 
within  the  meaning  of  s.  171. 


•  Reference  to  the  High  Court,  under  s.  434  of  the  Code  of  Criminal  Procedure,  by  the 
Sessions  Judge  of  Nuddea. 

t  Criminal  Procedure  Code,  s.  //J.—"  When  any  Court,  civil  or  criminal,  is  of  opinion 
that  there  is  sufficient  ground  for  investigating  any  charge  mentioned  in  the  last  three  preen- 
ing sections,  the  Court,  after  making;  such  prelimmary  enquiry  as  may  tfe  necessary,  may  send 
the  case  for  investigation  to  any  Magistrate  having  power  to  try,  or  commit  for  trial,  the  accused 
person  for  the  c^ence  charged,  and  such  Magistrate  shall  thereupon  pixxreed  according;  to  law, 
and  the  Court  shall  have  power  to  send  the  accused  person  in  custody,  or  to  take  suffiaent  bail 
for  his  appearance  before  such  Magistrate,  and  may  bind  over  any  person  to  appear  and  give 
evidence  on  such  investigation." 

S.  It. — "  The  words  '  Criminal  Court'  shall  denote  every  Judge  or  Magistrate  lawfully  exer- 
cising jurisdiction  in  criminal  cases,  whether  for  the  decisipn  of  such  cases  in  the  first  instance, 
or  on  appeal,  or  for  commitment  to  any  other  Court  or  officer." 
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The  Judge  considered  that  this  objection  was  perfectly  sound,  and  that  it         1871. 

clearly  rested  with  the  Court,  which  on  a  view  of  the  whole  case  was  to  form  an  — ~ 

opinion  upon  the  dep)osition  of  each  witness,  to  say  whether  any  one  of  thera       Q^^en 
should  be  put  upon  his  trial  for  giving  false  evidence  under  s.  171.    He  there-     Baktear 
fore  made  this  reference  with  a  view  to  having  the  commitment  order  cancelled.    ^^^^^^If' 
The  case  was  referred  to  a  Full  Bench  by  Loch  and  Mitter,  J  J.  ^' 

The  judgment  of  the  Court  was  delivered  by  [15  W.  R.  64.] 

Norman,  J. — ^The  Magistrate  of  Nuddea,  on  hearing  an  appeal  against  the 
decision  of  an  Assistant  Magistrate,  directed  a  further  enquiry,  and  that  addi- 
tional evidence  should  be  taken  by  the  Assistant  Magistrate  under  s.  422  of  the 
Code  of  Criminal  Procedure.  While  taking  evidence  in  pursuance  of  that  di- 
rection, the  Assistant  Magistrate,  being  of  opinion  that  a  witness  who  was  exa- 
mined before  him  had  given  false  evidence,  sent  the  case  for  investigation  to 
the  Magistrate,  assuming  to  act  under  the  provisions  of  s.  171.  The  accused 
person  was  ultimately  committed  to  the  Court  of  Session.  But  the  Sessions 
Judge  doubts  the  legality  of  the  commitment,  and  has  referred  the  case  to  this 
Court  under  s.  434,  in  order  that  the  commitment  may  be  quashed. 

We  think  that,  when  an  Appellate  Court  directs  further  evidence  to  be  taken 
by  a  Subordinate  Court  under  ».  422  of  the  Code  of  Criminal  Procedure,  it  is 
competent  to  the  Subordinate  Court  before  which  such  evidence  is  given,  if  any 
offence  against  public  justice,  as  described  in  s.  169,  is  committed  before  such 
Court  by  a  witness  whose  evidence  is  being  recorded  therein,  to  send  the  case 
for  investigation  to  a  Magistrate  under  the  provisions  of  s.  171. 

We  thi^ik  that  the  Assistant  Magistrate,  to  whom  the  case  was  sent  back, 
and  before  whom  the  evidence  in  the  present  case  was  taken,  was  lawfully  exer- 
cising jurisdiction  in  a  criminal  case.  The  words  "  whether  for  the  decision  of 
such  cases  in  the  first  instance  or  on  appeal,  or  for  commitment  to  any  other 
Court  or  officer,*'  in  s.  1 1  of  the  Code  of  Criminal  Procedure,  are  not,  in  our 
opinion,  intended  as  an  exhaustive  enumeration  of  the  functions  of  Criminal 
Courts. 

The  jurisdiction  of  the  Assistant  Magistrate  was  that  of  a  judicial  officer 
exercising  a  particular  function,  not  merely  an  authority  delegated  to  him  by 
the  Magistrate. 

The  trial  n^ust  therefore  proceed. 


[ORIGINAL  CRIMINAL.] 
Be/ore  Mr.  Justice  PauL 
THE  QUEEN  v,  N.\KUR  SIRKAR.         .  1871. 

Feby.  25' 

Evidence^  admissibility  of- — Record  of  Proceedings  in  Calcutta  Small  Cause  Court, — 

^  ,  6  B.  L.  R. 

The  summons  book  of  the  Small  Cause  Court,  Calcutta,  is  admissible  in  evi-  729. 

dence,  though  not  signed  by  the  presiding  Judge. 

The  prisoner.in  this  case  was  charged  with  "  intentionally  giving  false  evi- 
dence in  a  judicial  proceeding."  The  offence  had  been  committed  during 
the  hearing  of  a  case  before  the  Second  Judge  of  the  Small  Cause  Court.  The 
Second  Judge  of  the  Small  Cause  Court  was  called  ag  a  witness  for  the  prose- 

39 
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1871.        cution,  and  the  summons-book  of  the  Small  Cause  Court  was  produced  to  show 

— the  proceedings  at  the  trial  in  that  Court.     The  book  did  not  bear  the  signature 

v.^'*       of  the  Judge  before  whom  the  perjury  was  alleged  to  have  been  committed  ; 
Nakur  Sir.  but  it  was  shown  that  it  was  kept  in  accordance  wtth  the  practice  of  the  Small 
^  *^^*^'  n      Cause  Court,  and  was  the  only  record  of  that  Court. 
729.  The  Standing  Counsel  for  the  prosecution. 

Mr.  Phillips  for  the  prisoner. 

On  the  examination  of  one  of  the  witnesses  for  the  prosecution,  the  sum- 
mons book  of  the  Small  Cause  Court  was  tendered  as  evidence  of  what  took 
place  before  the  Judge. 

Mr.  Phillips  objected  that,  under  s.  81  of  Act  IX.  of  1850,*  it  was  inad- 
missible in  evidence,  on  the  ground  that  it  was  not  authenticated  by  the  sig- 
nature of  the  Judge.  He  referred  to  The  Queen  v.  Shib  Chandra  Das,^  in 
which  Norman,  J.,  had  refused  to  receive  a  similar  document. 

The  said  Second  Judge  was  thereupon  recalled  by  the  Court,  and  he  stated 
that  the  document  tendered  was,  to  the  best  of  his  belief,  an  accurate  statement 
of  the  proceedings  at  the  trial  before  him. 

Mr.  Phillips  submitted  that  the  record  was  the  only  evidence,  and  could 
not  be  supplemented  by  oral  evidence. 

Paul,  J. — It  is  in  evidence  that  there  is  no  other  record  kept  in  the  Small 
Cause  Court,  and  it  is,  therefore,  open  to  the  Court  to  take  evidence  aliunde.  If 
it  is  not  a  record  within  the  meaning  of  s.  81,  Act  IX.  of  1850,  we  have  it 
that  there  is  no  record;  and  in  that  case  the  proceedings  must  be  proved  in  the 

•  Act  IX.  of  1850,  s.  81.— 'The  clerk  of  every  Court  holden  under  this  Act  shall  cause  a  re- 
cord of  all  summonses,  and  of  allorders,  and  of  all  judgments  and  executions,  and  returns  there^ 
to,  and  of  all  fines,  and  of  all  other  proceedings  of  the  Court,  to  be  fairly  entered  from  time  to 
time  in  a  book  or  books  beloncfing  to  the  Court  which  shall  be  kept  at  the  office  of  the  Court,  and 
shall  be  duly  authenticated  by  one  or  more  of  the  Judges;  and  such  entries  in  the  said  book  or 
books,  or  a  copy  thereof,  bearing  the  seal  of  the  Court,  and  purporting  to  be  signed  and  certified 
as  a  true  copy  by  the  clerk  of  the  Court,  shall  be  admitted  in  all  Courts  and  places  as  evidence 
of  such  entries,  and  of  the  proceeding  referred  to  by  such  entry  or  entries,  and  of  the  regularity 
of  such  proceeding  without  any  further  proof." 

t  Before  Mr.  fusHce  Norman. 

THE  QUEEN  v.  SHIB  CHANDRA  DAS. 

The  7th  May  1870. 

Evidence,  Admissibility  of— Record  of  Proceeding  in  Small  Cause  Court. 

The  record  of  proceedings  in  the  Small  Cause  Court  is  not  admissible  in  evidence,  unless 
authenticated  by  the  signature  of  the  presiding  Judge. 

The  prisoner  was  charged  with  the  offence  of  intentionally  giving*  false  evidence  in  a  judicial 
proceeding,  and  using  as  genuine  a  document  knowing-  it  to  6e  false.  The  offence  had  been 
committed  during  the  heanng  of  a  case  before  one  of  the  Judg^  of  the  Small  Cause  Court. 
One  of  the  witnesses  for  the  prosecution  had  been  summoned  to  produce  the  record  of  the  pro- 
ceedings in  the  Small  Cause  Court.  On  his  examination,  he  produced  the  summons  book,  wnich 
was  the  only  record  of  the  proceedings,  and  was  kept  according  to  the  usual  practice  in  that 
Court ;  such  record  was  not  signed  by  the  Judge. 

The  Standing  Counsel  (Offg.)  and  Mr.  Hyde  appeared  for  the  prosecution. 

Mr.  Woodrojfe,  Mr.  Branson,  &nd  Mr.  Bonnerjee  for  the  prisoner. 

The  Standing  Counsel  submitted  that  the  record  as  produced  was  admissible  in  evidence. 
It  was  the  usual  and  only  record  kept  by  the  Small  Cause  Court. 

Norman,  j.,  refused  to  receive  it  in  evidence  on  the  px)und  that  it  was  not  authenticated 
by  the  signature  of  the  Judge. 

On  the  Standing  Counsel  intimating  that  he  could  not  support  the  case  without  such  evidence, 
the  jury  were  directed  to  return  a  verdict  of  ''not  guilty." 


Digitized  by 


Google 


BENGAL  LAW  REPORTS.    APPENDIX.     VOL.   VL      315 

best  way  possible.  They  may  be  proved  by  the  Judge,  and  the  defendant's 
statement  taken  down  by  him  and  corroborated  by  the  summons  book  kept 
in  the  regular  course  of  practice  of  the  Small  Cause  Court. 

But  I  am  of  opinion  that  this  is  a  record  authenticated  by  the  Judge  in 
person,  sufficient  to  satisfy  s.  81.  The  form  follows  that  drawn  by  the  Judges 
of  the  Small  Cause  Court  with  the  approval  of  the  Judges  of  the  Supreme  Court 
under  s.  41  of  Act  IX.  of  1850. 

It  was  held  by  the  Supreme  Court,  on  a  writ  of  error,  that  the  Small  Cause 
Court  was  a  Court  of  Record  ;  and  the  summons  book  of  the  Court,  identical 
with  the  one  now  objected  to,  was  then  produced  and  admitted  as  a  record.* 


1871. 


Queen 

V. 

Nakur  Sir- 

KAR, 
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APPENDIX. 


Before  Sir  Richard  Couch,  A7.,  Chief  Justice,  and  Mr.  Justice  L,  S.  Jackson^ 

MAJOR  FORBES  AND  ANOTHER  v.  GIRISH  CHANDRA  BHUTTA- 
CHARJEE  AND  ANOTHER.f 

Penal  Code  (Act  XLV,  of  1860J,  s.  42$^^Cattle'tre5pass. 

Mere  neglect  on  the  part  of  an  owner  of  cattle  to  keep  them  from  straying 
into  fields,  is  not  causing  cattle  to  enter  a  compound  within  the  meaning  of  s.  425 
of  the  Penal  Code.  The  section  requires  that,  before  the  owner  is  convicted  of  the 
offence,  it  must  be  proved  that  he  actually  caused  the  cattle  to  enter  knowing  that 
by  so  doing  he  was  likely  to  cause  damage. 

The  facts  were  thus  stated  in  the  reference  : — "  The  cattle  of  the  accused 
are  said  to  have  been  in  the  habit  of  trespassing  into  the  compound  of  Major 
Forbes,  the  prosecutor's  master,  and  to  have  caused  mischief  by  damaging  the 
fence,  and  by  eating  the  crops,  and  injuring  the  flowers  and  shrubs. 

"  The  Joint-Magistrate,  considering  that  the  accused  were  guilty  of  mis- 
chief, an  offence  punishable  under  s.  426  of  the  Penal  Code,  has  sentenced 
Girish  Chandra  to  suffer  one  month's  rigorous  imprisonment,  and  Shiraz 
Sheikh  one  week's  rigorous  imprisonment. 

"This  Court  is  of  opinion  that  (the  offence  under  s.  425  has  not  been 
shown  to  have  been  committed  by  Girish  Chandra.  Even  admitting  that  his 
cattle  were  in  the  habit  of  trespassing  into  Major  Forbes'  compound — though, 
with  the  exception  of  the  rather  vague  assertion  that  his  two  cows  have  often 
been  driven  from  the  compound,  the  only  direct  evidence  against  him  is  that, 
twice  within  the  last  year,  they  have  been  taken  to  the  pound — still,  admitting 
that  there  has  beeil  frequent  trespass  and  a  want  of  care  on  the  part  of  the 
owner  of  the  cattle,  this  Court  holds  that  the  charge  will  not  hold  good,  in  that 
s.  425  does  not  apply  to  cases  of  mere  carelessness;  and  that  before  the  accus- 
ed can  be  punished  criminally,  it  is  for  the  prosecution  to  show  that  the  inten- 
tion was  to  cause  wrongful  loss  or  damage. 

*  The  prisoner  was  found  g^uilty,  and  sentenced  to  seven  years'  rigorous  imprisonment. 
t  Reference,  under  s.  434  of  the  Code  of  Criminal  Procedure,  from  the  .Sessions  Judge  of 
Nuddca,  by  his  letter  No.  loo,  dated  the  ist  July  1870. 


1870. 
Aug.  12. 

6  B.  L.  R. 

App.  3. 

[i4W:R.3I.] 
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1870.  "  In  the  present  case  it  is  not  alleged  that  Girish  Chandra  had  any  inten- 

tion to  injure  or  damage,  but  it  is  said  that  he  must  have  known  that  his  cattle 


Forbes       ^^  trespassing  were  likely  to  injure  property." 


Girish  ^^'    Ghose  (Baboos   Girishchandra  Mookerjee  and  Biprodas  Mookerjee 

Chandra     with  him)  in  support  of  the  reference. 
,  Bhutta- 

cHARiEF,  Couch,  C.J. — In  this  case  the  Magistrate  says  : — "  It  is  quite  clear,  on  the 

^  App  3^  prosecutor's  statement,  that  a  prosecution  for  mischief  against  the  owners  of  the 
[14  w.  R.  31.]  trespassing  cattle  will  properly  lie  ;  for,  though  it  is  quite  possible,  and,  in  fact, 
most  probable,  that  they  did  not  intend  to  do  actual  damage,  it  is  proved  that 
they  must  have  known  that  it  was  likely  to  occur,  and,  in  fact,  were  warned  of 
what  damage  had  been  done  by  the  prosecutor ;  again,  it  is  no  excuse  to  plead 
that  they  did  not  actually  take  the  animals  to  the  compound,  and  drive  them 
in.  In  the  case  of  Shiraz,  he  was  seen  watching  them  while  they  grazed  ; 
while  it  is  plain  that  Girish  Chandra,  by  the  mere  act  of  letting  loose  his  ani- 
mal to  stray  at  large,  turned  them  into  Major  Forbes'  compound,  for  there  it 
is  they  daily  repaired,  and  were  daily  seen. 

I  understand  the  Magistrate  then  to  find,  at  the  utmost,  that  there  was  no 
intention  on  the  part  of  Girish  Chandra  to  do  damage,  but  that  he  let  loose  the 
cow,  and  that  the  cow  had  on  previous  occasions  strayed  into  the  compound  of 
Major  Forbes.  I  think  that  is  not  a  causing  catde  to  enter  upon  the  compound 
within  the  meaning  of  s.  425  of  the  Penal  Code.  This  section  requires  some- 
thing more  than  neglect  on  the  part  of  the  owner  of  the  cattle  to  keep  them  from 
straying.  He  must,  in  some  way,  cause  the  cattle  to  enter  the  field,  knowing 
that  by  so  doing  he  is  likely  to  cause  damage.  It  does  not  appear  to  me  that, 
taking  the  finding  of  the  Magistrate  to  be  supported  by  the  evidence,  there  was 
here  an  offence  for  which  Girish  Chandra  was  liable  to  be  punished. 

It  was  not  even  shown  that  the  cow  was  let  loose.  So  that,  supposing  the 
letting  the  cow  loose,  with  a  knowledge  that  it  had  such  a  propensity  to  go  into 
Major  Forbes'  compound,  that  it  would  inevitably  go  there  on  being  let  loose, 
would  be  "a  causing"  within  the  meaning  of  s.  425,  there  was  no  evidence 
here  that  the  accused  person  did  so.  All  that  seems  to  have  been  shown  was, 
that  there  was  a  neglect  to  keep  the  cow  fastened  up,  so  as  to  prevent  it  from 
straying  into  any  place.  That  is  not  a  case  within  s.  425.  If  Major  Forbes 
has  got  a  compound  which  is  open  to  the  incursions  of  the  cows  of  the  neigh- 
bouring people,  he  ought  to  protect  it  in  some  way,  and  not  seek  the  aid  of  the 
criminal  law.  Where  the  owner  of  the  cattle  does  nothing  which  may  fairly 
be  considered  as  "  a  causing  "  the  animals  to  go  into  the  compound,  he  is  not 
liable  to  be  punished.  I  think,  upon  the  finding  of  the  Magistrate,  that  this 
is  clearly  not  a  case  within  the  criminal  law,  and  the  conviction  must  be 
annulled. 

Jackson,  J. — I  am  of  the  same  opinion.  That  which  is  set  up  against 
the  accused  person  amounts  merely  to  negligence  in  suffering  his  cow  to  go 
abroad,  with  the  knowledge,  no  doubt,  that  the  cow  was  likely  to  enter  the 
compound  of  Major  Forbes,  or  some  other  person,  and  there  do  some  dam- 
age. Now,  this  negligence  is  not  the  same  thing  as  by  an  illegal  omission 
causing  a  thing  to  be  done.  I  entirely  concur  in  thinking  that  the  section  re- 
quires an  active  causing  ;  and  that  it  is  that  active  causing,  coupled  with  the 
intention  or  the  guilty  knowledge,  so  to  say,  that  constitutes  the  offence  under 
the  section. 
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Before  Mr,  Justice  Z.  .S*.  Jackson  and  Mr,  Justice  Mitter,  1870. 

NIAMATULLA-  v,  GOPAL  SAHA  •  ^'^^'  '^' 


6  B.  L.  R. 


Jurisdiction  of  Magistraie^Criminal  Procedure  Code  (Acts  XXV,  of  186 1  App.  6. 

and  Vin,  of  i86g),  ss,  244  and  180  and  308,  ['4  W-  R-  63] 

The  accused  was  charged  before  a  Deputy  Magistrate  with  an  offence  under 
s.  431,  Penal  Code.  The  Deputy  Magistrate  examined  the  complainant,  took 
bail  from  the  accused,  but  refused  to  examine  the  complainant's  witnesses,  al- 
though present,  and  delayed  the  investigation  unnecessarily  for  a  long  time. 
The  Magistrate  of  the  District  then  called  ior  the  proceedings,  and,  having  looked 
at  them,  considered  that  there  was  no  case  for  the  interference  of  the  Criminal 
Courts,  and  discharged  the  prisoner,  although   he  was  present  and  under  bail. 

Held  that  the  Magistrate  was  not  only  competent  but  bound  to  discharge 
the  prisoner,  if  his  conclusion  that  no  offence  was  made  out  was  correct. 

But  held  also,  that  the  Magistrate's  conclusion  was  wrong,  and  that  the  act 
complained  of,  if  true,  did  amount  to  an  offence  under  s.  431  of  the  Penal  Code, 
therefore  the  Magistrate's  order  was  set  aside,  and  further  enquiry  ordered. 

Baboo  Bama  Charan  Banerjee  for  Niamatulla. 

The  facts  of  this  case  appear  in  the  judgment  of  the  Court,  which  was 
delivered  by. 

Jackson,  J. — In  this  case  a  complaint  was  laid  before  the  Deputy  Magis- 
trate of  Shabazpore,  in  which  it  was  alleged  that  the  persons  accused  had  com- 
mitted an  offence  under  s.  431  of  the  Indian  Penal  Code,  by  doing  an  act 
which  had  rendered  a  certain  navigable  channel  impassible  for  travelling  or 
conveying  property.  It  was  also  alleged  that  by  this  act  the  accused  persons 
had  deprived  the  complainant  himself  of  cultivating  the  land  lying  in  the 
neighbourhood,  which  would  otherwise  have  received  water  from  the  said 
channel ;  and  the  Magistrate  was  asked  to  take  cognizance  of  the  offence  un-  * 
der  the  section  mentioned  above,  and  also  to  deal  with  the  case  under  the  pro- 
visions of  the  308th  section  of  the  Code  of  Criminal  Procedure. 

The  Deputy  Magistrate  summoned  some  of  the  accused  persons.  He' 
directed  an  enquiry  also  by  the  police,  and  one  of  the  accused  persons  attend- 
ed. The  Magistrate  had  also  examined,  at  considerable  length,  the  complain- 
ant, who  was  a  person  named  Niamatulla,  describing  himself  as  a  mirdha 
(shepherd)  under  certain  zemindars. 

After  taking  these  several  proceedings,  and  placing  one  of  the  accused 
persons  upon  bail,  the  Deputy  Magistrate,  although  witnesses  cited  by  the  com- 
plainant weKe  in  attendance,  refused  to  examine  them,  and  declared  that  he 
could  not  come  to  any  conclusion  without  having  first  made  a  local  enquiry, 
and  for  that,  or  for  some  other  reason,  the  case  remained  pending  before  this 
officer  for  the  space  of  three  or  four  months,. the  accused  person  being  all  the 
time  in  attendance^  upon  bail. 

The  Magistrate  of  the  District  having  come  to  know  of  this,  and  observ- 
ing that  the  case  had  been  a  long  time  before  his  Deputy,  called  for  the  pro- 
ceedings, and,  having  looked  at  the  statement  of  the  complainant,  considered 
that  there  seemed  to  be  no  cause  for  the  interference  of  the  Criminal  Courts, 
and  ordered  the  accused  to  be  discharged. 

•Reference,  under  s.  434  of  the  Code  of  Criminai  Procedure,  by  the  Sessions  Judge  of 
Backergunge,  under  his  letter  No.  41,  dated  the  13th  August  1870. 


Digitized  by 


Google 


3i8      BENGAL  LAW  REPORTS.    APPENDIX.     VOL.   VL 

1870.  The  complainant,  dissatisfied  with  this  order,  came  before  the  Sessions 

Judge,  who  referred  the  case  to  the  High  Court  under  the  434th  section  of  the 
NiAMATULLA  Q^^^  q£  crimjiial  Proccdurc,  with  a  recommendation  that  the  Magistrate's 
GopalSaha,  order  be  set  aside. 

6  R    I     R 

App.  6.'  '^^^^  recommendation  is  based  upon  several  grounds,  one  of  them  being 

[14W.  R.  63.]  that,  two  of  the  accused  being  present  under  a  criminal  charge,  and  bail  hav- 
ing been  taken  from  them,  the  Magistrate  was  not  competent  to  discharge  the 
accused  without  hearing  the  evidence  against  them.  The  Magistrate,  it  seems, 
added  words  implying  an  acquittal  of  the  accused  persons,  which  he  could  not 
properly  do  unless  he  had  tried  the  case. 

Another  ground  is  that,  the  Magistrate  was  wrong  in  coming  to  the  con- 
clusion that  there  was  no  primd  facie  criminal  case  made  out. 

Upon  the  first  of  these  points,  it  appears  to  me  that  if  we  assume  the  Ma- 
gistrate to  have  coi^e  to  a  correct  conclusion  that  there  was  no  case  of  a  cri- 
minal character  made  out  against  the  accused,  he  was  not  only  competent,  but 
was  bound  to  order  the  discharge  of  the  accused.  By  s.  244  of  the  Code  of 
Criminal  Procedure,  amended  by  Act  VIII.  of  1869,  the  provisions  of  s.  180 
are  made  applicable  to  cases  tried  under  the  14th  chapter  of  the  Code  ;  and 
this  ofFence,  being  one  in  respect  of  which  a  warrant  may  issue,  is  triable  un- 
der that  chapter,  and,  consequently,  I  think  the  words  in  the  concluding  part 
of  s.  1 80,  "  nothing  contained  in  this  section  shall  prevent  the  Magistrate  from 
at  once  dismissing  the  complaint  if  in  his  judgment  there  be  no  suflScient 
ground  for  proceeding  with  it,"  will  amply  warrant  the  Magistrate  in  dismiss- 
ing the  case,  although  the  accused  persons  were  really  in  attendance ;  and  it 
seems  to  me  that  the  circumstance  of  the  accused  persons  having  been  detained 
for  so  long  a  period  as  they  were,  from  what  I  must  consider  the  unjustifiable 
dilatoriness  on  the  part  of  the  Deputy  Magistrate,  furnished  only  an  additional 
ground  for  the  Magistrate  acting  upon  the  view  which  he  had  taken. 

But  the  question  remains  whether  the  Magistrate  was  right  in  considering 
whether  there  was  no  case  at  all  for  the  interference  of  the  Criminal  Court  un- 
der s.  308. 

On  this  point,  I  feel  bound  to  say  that,  so  far  as  the  case  has  gone,  I  differ 
from  the  Magistrate  of  the  District,  and  concur  with  the  Sessions  Judge. 

Whether  the  evidence,  when  taken,  would  make  out  the  charge,  or  make 
out  any  of  the  matters  alleged  by  the  complainant,  is  another  question  ;  but  it 
seems  to  me  that  the  complainant  in  his  examination  did  clearly  allege  the 
commission  of  an  act  which  amounts  to  an  offence  under  the  431st  section  of 
the  Penal  Code.  The  case  referred  to  by  the  Magistrate  of  the  cutting  of  a 
hund  in  the  Hooghly  district,  which  was  the  subject  of  a  civil  suit,  and  was 
appealed  to  this  Court,  differs  very  much  from  this  case.  The  khal  in  this 
case  was  alleged  to  be  a  navigable  channel,  used  by  the  public  for  purposes  of 
conveyance  and  traflfic  ;  and  if  any  person  erected  a  butvi  across  that  khal,  so 
as  to  render  it  impassable,  that  would  appear  to  be  an  act  punishable  under 
s.  431- 

Then  the  Magistrate  observes  that  the  complainant,  in  the  same  breath 
spoke  of  the  case  as  one  cognizable  under  s.  308  of  the  Code  of  Crimina 
Procedure.  It  seems  to  me  there  is  nothing  inconsistent  in  that.  It  mighi 
very  well  be  that  the  act  done  by  the  accused,  if  brought  home  to  them,  might 
be  an  act  which  would  affect  the  public  in  the  way  of  stopping  up  a  public 
and  navigable  channel,  and  .it  might  also  constitute  an  unlawful  obstruction, 
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or  it  might  be  a  case  to  be  dealt  with  under  the  22nd  chapter  of  the  Criminal        1870. 

Procedure  Code.    S.  320  declares  that,  "  if  a  dispute  arise  concerning  the 

right  of  use  of  any  iand  or  water,  the  Magistrate  or  other  officer  as  aforesaid,  Niamatulla 
within  whose  jurisdiction  the  subject  of  the  dispute  lies,  may  enquire  into  the  gopal  Saha, 
matter ;  and  if  it  shall  appear  to  him  that  the  subject  of  dispute  is  open  to  the     6  B.  L.  R. 
use  of  the  public  or  of  any  person  or  any  class  of  persons,  the  Magistrate  or  r, .  vvF-^R^ej.] 
other  officer  may  order  that  possession  thereof  shall  not  be  taken  or  retained  ^ 
by  any  party  to  the  exclusion  of  the  public,  or  of  such  person,  or  of  such  class 
of  persons,  as  the  case  may  be,  until  the  party  claiming  such  possession  shall 
obtain  the  decision  of  a  competent  Court  adjudging  him  to  be  entitled  to  such 
exclusive  possession." 

It  might  be  that  the  accused  persons  by  putting  up  this  bund  were  assert- 
ing a  right  to  the  exclusive  use  of  this  water,  and  preventing  the  public  or  the 
complainant  from  having  lawful  enjoyment  thereof ;  but  whether  the  case  come 
under  the  308th  section  or  the  22nd  chapter  of  the  Code  of  Criminal  Procedure, 
that  would  not  justify  the  Magistrate  from  refusing  to  enquire  into  the  charge 
under  s.  431  of  the  Penal  Code. 

I  think,  therefore,  that  we  must  set  aside  the  order  of  the  Magistrate  of  the 
District,  and  direct  that  the  case  be  enquired  into,  the  evidence  of  the  complain- 
ant's witnesses  taken,  and  an  order  passed  according  to  law. 


Be/ore  Mr,  Justice  Kemp  and  Mr,  Justice  Glover, 

QUEEN  V,  GURU  CHARAN  CHANG  and  others.  Prisoners  ^^-  ^9- 

(APPELLANTS).*  ^  b.  L.  R. 

Rioting — Culpable  Homicide'-^Penal  Code  (Act  XLV,  of  i860),  ss.  148  and 304  [14  v\f.^R.*^6o.l 

The  prisoners,  who,  in  resisting  a  sudden  attack  made  upon  them  by  certain 
persons  for  the  purpose  of  cutting  tneir  crop,  and  when  they  had  no  time  to  com- 
plain to  the  police,  mflicted  a  wound  on  one  of  them  with  a  bamboo,  from  the  effects 
of  which  the  man  died,  were  convicted  by  the  Sessions  Judge,  under  ss.  148  and 
304  of  the  Indian  Penal  Code. 

The  High  Court  acquitted  the  prisoners,  holding  that  the  force  used,  or  the  in- 
juries inflicted,  were  not  such  as  to  exceed  their  right  of  private  defence  of  property. 

.    Baboos  Girija  Sankar  Muzumdar  2Lnd  Debender  Chandra  Ghose  for  the 
prisoners. 

Baboo  Jagadanand  Mookerjee  for  the  Crown. 

Kemp,  J. — ^This  is  an  appeal  on  behalf  of  Guru  Charan  and  others,  who 
have  been  convicted  under  ss.  148  and  304  of  the  Indian  Penal  Code,  and 
been  sentenced  to  three  years'  rigorous  imprisonment  unde%/each  of  these 
sections,  or  in  all  to  six  years'  rigorous  imprisonment.  It  is  very  clear,  from 
the  evidence  of  the  prosecution,  Siat  the  land  in  dispute  belonged  to  Guru 
Charan ;  that  he  had  sown  a  crop  upon  it  in  Falgun ;  that  the  opposite  party 
came  in  force,  and  proceeded  to  cut  the  crop ;  and  on  Guru  Charan  and  the 
other  prisoners,  who  were  residents  of  the  same  village,  remonstrating  and  pro- 
testing against  the  cutting  of  the  crop,  the  head  man  of  the  opposite  party  di- 

•  Criminal  Appeal,  No.  698  of  1870,  from  an  order  of  the  Sessions  Judge  of  Dacca,  dated 
the  13th  August  1870. 
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1870.        rected  the  lattials  on  his  side  to  beat  Gum  Charan.     Guru  Charan  and  his  party, 
T  exercising  the  right  of  private  defence  of  property,  appeared  to  have  hastily 

^^^^^       armed  themselves  with  sticks  and  bamboos  taken  from  machdns,  and  to  have 
Guru        opposed  the  cutting  of  the  crops ;  and  in  the  riot  which  took  place,  two  men, 
Charan      Massin  and  Haranulla,  on  the  side  of  the  aggressing  party,  were  wounded. 
6  B.  L.  fe.     ^*  appears  that  Massim  had  a  wound  in  the  leg  which  mortified  ;  and-  an  ampu- 
App.  9.      tation  being  found  to  be  necessary,  the  limb  was  amputated,  and  the  patient 
f  14  w.  R.  69.]  ^as  going  on  well  for  some  time,  when  lock-jaw  set  in,  and  he  died.     We  think 
that,  looking  to  the  fact  which  is  supported  by  the  evidence  of  all  the  witnesses 
for  the  prosecution,  that  the  crop  was  raised  by  Guru  Charan  ;  that  the  attack  on 
the  part  of  the  opposite  party  was  a  sudden  one ;  that  Guru  Charan  had  no 
time  to  have  recourse  to  the  police  or  to  the  authorities  for  protection  of  his 
property ;  that  he,  Guru  Charan,  acting  under  the  right  of  private  defence  of 
property,  was  justified  in  resisting  a  forcible  attempt  to  cut  and  carry  away  his 
crop ;  and  that,  in  carrying  out  that  right  of  private  defence,  and  in  the  riot 
which  ensued,  a  man  on  the  side  of  the  opposite  party  was  wounded,  and  sub- 
sequently died,  as  stated  above,  from  the  effects  of  lock-jaw.     Taking  all  these 
circumstances  into  consideration,  and  with  reference  to  the  ruling  in  The  Queen 
v.  Sachee,*  we  think  that  the  prisoners  were,  at  the  time  of  the  riot,  in  actual 
peaceable  possession  of  the  land  in  dispute ;  that  the  acts  of  the  opposite  party, 
'  in  attempting  to  cut  the  crops  by  force,  were  clearly  illegal ;  that  these  acts  were 
such  acts  as  the  prisoners  had  a  right  to  resist ;  and  that,  although  force  was 
used  in  carrying  out  that  resistance,  we  do  not  think  that  that  force  or  the  in- 
juries inflicted  upon  Massim  were  such  as  to  exceed  the  right  which  the  prison- 
ers had,  the  right  to  exercise  in  defending  their  property. 

We  therefore  acquit  the  prisoners,  and  direct  that  a  warrant  be  issued  for 
their  immediate  release. 


Before  Mr,  Justice  Z.  -S".  Jackson  and  Mr.  Justice  Mitter, 
N^%.      In  the  Matter  of  the  Petition  of  THE  MUNICIPAL  COMMISSIONERS 


FOR  THE  SUBURBS  OF  CALCUTTA.! 


6  B.  L.  R. 

App.  28.  Slaughter-house  License—Act  VIL  of  186$  (3,0 J,  s,  7. 

[14W.  R.69.] 

R  was  fined  by  the  Deputy  Magistrate  for  using  an  unlicensed  slaughter-house. 
He  subsequently  gave  an  ijara  or  lease  to  A  to  carry  on  the  business.  R  was  pro- 
secuted again  for  evading  the  law  by  "  slaughtering  cattle  or  allowing  cattle  to  be 
slaughtered"  without  a  license.  He  was  fined  Ks.  200  by  the  Deputy  Magis- 
trate. On  appeal  to  the  Sessions  Judge,  he  was  acquitted.  On  the  motion  of  the 
Municipal  Commissioners  for  a  rule  to  set  aside  the  order  of  the  Sessions  Judge, 
it  was  heldf-^ 

Per  Jackson,  J.— That  R,  by  giving  a  lease  to  B,  had  parted  with  his  in- 
terest, and  had  ceased  to  have  any  power  to  allow  or  disallow  the  slaughter- 
ing of  cattle.  That  s.  7  provides  penalties  only,  and  does  not  describe  an  offence, 
or  relate  to  a  conviction.  It  is  quite  another  question  whether  the  act  itself  is  an 
offence  irrespective  of  s.  7,  and  whether  R  could  be  dealt  with  as  an  abettor. 

Per  MiTTER,  J.  (dissenting), — ^The  Judge  has  found  thit  the  lease  was  given 
by  R  with  the  avowed  object  of  continuing  the  slaughter-house,  and  admittedly  for 
the  express  purpose  of  evading  the  law ;  the  case  therefore  falls  within  the  express 
words  of  the  section,  "  or  allows  cattle  to  be  slaughtered.'* 

*  7  W.  R.  Cr.  Rul.  112.  t  Criminal  Motion,  Case  No.  138  of  1870. 
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-   This  was  a  petition  presented,  to  tjie  ffigh.  Cpui?  on  behalf  of  the  Muni-        i8;o. 

cipal  Commissioners  for  the  .Suburbs  pf  Calcutta.    The,  petition  stated  that ' ■ 

one  Sheikh  Rahamatulja,  having  been  convicted  by  theJDeputy  Magistrate  of  Mimrf^  « 
Sealdah  for  using  a  place  at  Narkuldan^a  as  a  slaugjbfer-house.  without  a  license    thr*  Pet& 
from  the  Suburban  Municipality,  was  sentenced  to  pay  a  'fine  of  Rs.  5,  which      ^on  or 
sentence  was  finally  upheld  by  the  High  Court  on  the  28th  May  1870.  JipL^Com- 

';  Thaf  the  said  Sheikh  RahamatuUa,  gfter  the  order . of  i^.the  High  Qourtup-     'OR  thb 
holding  the  sent^nte  of  .the  Deputy  Magistrate  was  passed,  apparently  closed  Subor6s6f 
the  slaughter-house,  but  soon  after  gave  an  ijara  of  the  same  to  one  Sheikh    e^ef  lTr.* 
Abbas  AH,  under  a,  kabuliat  expressly  authorizing  him  to  continue  the  slaughter.      App.  2s.' 

.      ^.  .  .         ^       .L14W.R.67.J 

That  Abbas  Ali;  notwithstanding 'that' he  was  warned  by  the  Commis- 
sioners from  using  the  house  without  a  license,  re-opened  his  business  on  the 
23rd  July  187a  >  %      '.:>--•'' 

That  upon  ,this  the  petitioners  complained  to  the  Deputy  Magistrate  agaipcst    ; 
both  Sheikh  Rahamatulla  and  Sheikh  Abbas  Ali,  and  the  Deputy  Magistrate, 
finding  that  Rahamatulla  was  the  prime  mover  and  the  rea)  owner,  and  Abbas 
only  a  creature  of  his,  fined  the  said  Rahamatulla  Rs.  200. 

That  the  said.  Sheikh  Rahamatulla  ap^e^led  against'the  decision  to  the 
Sessions  Judge  of  the  24-?erguhnas,  who,  upon  such  appeal,  remitted  the  fine 
under  the  following  judgment : — :  ■    '         s.  -  .    ^ 

'  "This  case  is  lieirly  identical  #ith  that  of  Amanat  Ali,  appeal  No.  251, 
which  I  decided  o^  the  29th  ultimo.  In  both  cases  t"he  proprietors  of  old-estab- 
lisHed  slaughter-houses,' having  Ibased  them  to  other  parties,  who  >have[:  slaugh- 
tered cattle  in  th'erti,  have  been  coiivict^d  of  using  the  jiouses^as  slaughter-houses. 
It  is  sufficiently  clear  6n  the  evidence  that  Rahamatulla,  being,  afcaid  to  incur 
further  liability  to  penalties  under  the  Slaughter-house  Act,  has  evaded  the  law 
by  tnaking  it  over  to  another  person,  who  undertook  to  continue  the  use  of  the 
sfaiighter-house*  Jhe  fact  oi  the  lease  and  the  conditions  of  the  lease  show 
that  he  divested  himself  of  the  power  of  using  the  house.^  I. am  of  opinion,  ^ 
as  I  have  already  said,  that  the  law  making  the  use  of  a  house  punishable  will 
not  apply  to  the  case  of  one  who  lets  out  ahouse  on  hi^e  to  another  person  in 
order  that  it  may  be  used.  I  reverse  the  finding  and  the  sentence  of  the 
Deputy  Magi3tri^te,  and  direct  the  refund  of  the.  fine.  z       *      '    •    .    i       > 

•  "  I  observe  that  Wie  r^iord  containd  no  ^>ecific  charge,  and  that  there  is  no 
specific  finding  of  the  offence  committed."       ^     •   '  •  •*     *  '  • 

Baboo  i4/ii^)&»/  Chandra  Moqkerjee  appeared  in  support  of  the  petition,  and 
submitted  that,  upon  the  Judge's  own  finding,'  viz.,  that  Jl^ham^tuUa  tried,  to 
evade  the  law  by  making  over  the  management  of  the  house  to  a  creature  of 
his,  and  that  he  was  the  prime  mover  in  the  transaction,  the  Judge  ought  to.  ^ 
hav^  confirmed  the  sentence  of  the  Deputy  >  Magistrate.  He  asked  for' a  rule 
if/V/^quiring  th^  othei*  iffde  td  shdw  cause  w&y  the  order  of  the  Sessions  Judge 
should  not  be  set  aside,  and  that  of  the  DepuQr  Magistrate  restored.  -  t-   -i? 

"...  J  . .     .       s  J 

'MiTTER,  T. — ^I  am  of  opinion  that  the  record  of  thisca^e  ought  to  be*  sent 
for,  and  that  dbe  defendant  Rahamatulla  should  be  called  upon  to  show  cause 
why  the  Judge  should  not  be  directed  to  re-try  this  case. 

■>^ 
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, 870  It  is  not  disputed  that  the  defendant  Rahamatulla  is  the  owner  of  the  slaugh- 

t^-house  in  question ;  n^  is  it  disputed  that  at  the  time  when  Rahamatulla  gave 

In  the       ^  ig^gg  Qf  jjjat  house  to  jfobaAli,  the  license  to  use  it  as  a  slaughter-house  had 
T^^ETN*'   been  revoked  by  the  Municipal  Commissioners  tmder  the  provisions  of  Act 
TioN  OF      VII.  of  1865  of  the  Bengal  Council. 

THE  MUN4- 

ciPAL  Com-  if^  then,  the  Judge  has  found,  as  I  think  he  has,  that  the  lease  was  given 

^^Bo^THz^   by  Rahamatulla  for  a  consideration  reserved  with  the  avowed  object  of  en- 

,  Suburbs  OF   abling  the  lessee  to  use  the  house  as  a  slaughter-house,  he,  Rahamatulla,  was 

Calcutta,    clearlv  guilty  df  the  offence  described  in  the  7th  section  of  the  Act. 
6  B.  Lr.  R.  ' 

r   ^R^*R^67  1  ^-  ^^  ^"^^^  ^^^^^  ^^^^  ^^^  defendant  Rahamatulla  had  the  control  of  the 

L14  .  .  ^'J  house  at  the  time  when  he  gave  the  lease  to  Abbas  Ali ;  and  it  is  admitted  that 
that  lease  was  given  for  the  express  purpose  of  evading  the  provisions  of  the 
law.  This  being  so,  1  think  the  case  falls  within  the  express  words  of  the  sec- 
tion "or  allows  cattle  to  be  slaughtered  in  the  slaughter-house  to  which  such 
i cense  relates,"  and  the  defendant  Rahamatulla  ought  to  have  been  therefore 
convicted  under  the  provisions  of  that  section. 

Jackson,  J. — I  am  very  s6rry  to  be  unable  to  concur  with  my  learned  col- 
league in  this  matter,  because  I  understand  the  Judge  to  have  quite  clearly 
come  to  the  conclusion  that  the  defendant  Rahamatulla,  by  giving  the  premises 
in  lease  to  Abbas  Ali,  has  parted  with  his  interest  in  the  slaughter-house,  and 
has  ceased  to  have  any  power  to  allow  or  disallow  the  slaughtering  of  cattle  on 
those  premises.    That  being  so,  I  think  it  cannot  be  said  that,  under  the  terms 
of  s.  7  of  the  Act  cited,  Rahamatulla  has  slaughtered  cattle  or  allowed  cattle  to 
.  be  slaughtered  in  that  slaughter-house.     I  understand  the  Judge  to  mean  that 
.  if  Rahamatulla,  by  giving  a  lease  of  the  premises  with  the  intention  that  cattle 
should  be  slaughtered  therein,  and  also  reserving  to  himself  a  profit  upon  the 
:  premises  to  be  so  used,  could  be  made  liable  under  the  section,  then  he  had 
'  brought  himself  within  its  terms.     I  concur  with  the  Judge  in  both  these  views. 

S.  7  is  a  section  for  the  levying  of  penalties ;  it  does  not  describe  an 

'  offence,  nor  does  it  relate  to  the  conviction  for  an  offence ;  and  so  far  as  that 

J  section  merely  is  concerned,  a  person  who  was  willing  to  pay  the  penalties  pro- 

,  vided  by  the  section,  and  whose  business  was  sufficiently  profitable  to  enable 

him  to  do  so,  might  probably  continue  the  business  of  slaughtering  cattle  upon 

his  premises,  subject  only  to  the  payment  of  the  penalties.     It  is  quite  another 

question,  whether,  if  the  act  of  slaughtering  cattle  or  allowing  cattle  to  be 

slaughtered  in  an  unlicensed  slaughter-house,  or  a  slaughter-house  of  which 

,  the  license  has  been  revoked  or  suspended,  is  in  itself  an  offence  irrespective 

of  the  penalties  provided  in  s.  7,  and  whether  the  person  who  lets  those  pre- 

'  mises  for  the  purpose  of  being  employed  as  a  slaughter-house  is  liable  to  be 

dealt  with  as  an  abettor. 

The  orily  question  in  this  case  is,  whether  Rahamatulla  was  liable  to  the 
i  penalties  under  that  section.  The  Deputy  Magistrate,  it  is  true,  has  found  that 
Rahamatulla,  in  fact,  had  an  interest  in  the  slaughter-houj?e,  that  the  lease  was 
a  merely  colourable  and  ostensible  transaction,  and  that,  although  the  name  of 
Abbas  Ali  had  been  used,  Rahamatulla  was  the  proprietor ;  but  it  is  quite  mani- 
s  fest  from  the  words  used  by  the  Judge  that  he  was  not  of  the  same  opinion, 
but  that,  so  far  as  this  section  is  concerned,  he  thought  that  Rahamatulla  had 
protected  himself  from  liability  to  penalty,  and  had,  in  that  way,  evaded  the  law. 
Whether  or  not  it  may  be  possible  to  take  other  proceedings  against  Rahamat* 
ulla/is  a  question  which  we  need  not  enter  into  now. 
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I  aitt  of  opinion  that  the  Judge  meant  to  find  that  Rahamafulla  was  not^        1870* 

within  the  terms  of  that  Act,  a  person  who  slaughtered  cattle  or  allowed  cattle' ' "—^ 

to  be  slaughtered  on  his  premises,  and  consequently  was  not  liable  to  the  pe-   mattcr^of 
nalty,  and  therefore  I  think  there  is  no  ground  for  interfering  in  this  case.  thb  Peti- 

'  -riON  OF 

^      ^  fHE  Mtmi- 

•  •        -.  CIFAL  CO»*- 

Before  Mr.  Justice  L,  S,  Jackson  and  Mr.  Justice  Gtover.  for  rnE-  • 

Suburbs  of 
QUEEN  V.  NOURJAN  and  JAGGAT  TARA  *  Calcutta, 

6  B.  L*  R. 
Penal  Code  (Act  XLV.  of  i860),  ss.  3^2,  373^Dtsi>ostng  of  Minor  for         •       App.  28. 
Prostitution— ObtAtning  Possession  of  Minor  for  Prostitution,  [14  W.  R.  67.] 

S,  a  married  Mahomedan  girl  under  16,  while  living  with  N,  her  grandmother^      <x^V^' 
and,  in  the  absence  of  her  husband,  formed  an  adulterous  intrigue  with  two  Hindus,:      yx^y  30* 
with  the  knowledge  of  N ;  S  and  N  were  then  induced  by  |the  Hindus  to  remove  to     g  b  L  R 
another  village  that  S  might  take  up  the  trade  of  prostitute :  they  there  met  J,  a!       App.  34. 
public  woman,  with  whoni  they  went  to  reside,  and  who  introduced  visitors  to  S,"  [14  wTr.  39. J 
and  received  the  money  paid  by  them,  in  exchange  for  the  board  and  food  suppli-^ 
ed  to  S  and  N.  N  was  convicted,  under  s.  ^72,.  Indian  Penal-  Code,^  of  disposing  of 
a  minor  for  the  purpose  of  prostitution,  and  J  was  OHivicted,.  under  Sr  373,.  Indian 
Penal  Code,  of  obtaining  possession  of  a  minor  for  the  purpose  of  prostitution*^ 

Held  per  Jackson,  J. — ^That,  on  the  facts  proved,  no  offence  was  committed 
under  the  Penal  Code.  '  ) 

Per  Glover,  J. — N  and  J  were  both  guilty  under  ss.  372  and  373  respectively^ 
and  their  appeals  should  be  dismissed. 

Glover,  J. — ^These  prisoners  have  been  convicted  imdcr  s*  37/  and  375 
of  the  Penal  Code — Nourjan,  of  having  diqxwed  of  a  nrinor  for  the  purpose 
of  prostitution,  and  Jaggat  Tara,  of  obtaining  possession  of  the  girl  for  fiie  pur-t 
pose  of  prostitution  and  of  letting  her  for  hire  for  the  same  purpose«^ 

The  girl,  Shonaban,  is  a  daughter  of  the  adopted  son  of  tfte  prisoner, 
Nourjan,  and  is  married.  She  does  not  appear  to  have  lived  much  wHh  her 
husband,  the  witness  Rahim  Khan,  but  to  have  remained  in  her  grandmother's 
house.  Whilst  there,  and  whilst  her  husband  was  employed  ia  another  part 
of  the  district,  she  formed  an  intrigue  with  two  Hindus,  and  she  did  this  with 
the  knowledge  of  her  grandmother.  These  two  Hindus,  not  liking  to  be  talk- 
ed about  as  the  lovers  of  a  Mahomedan  girl,  induced  the  grandmother  to 
remove  Shonaban  to  another  village,  and  to  set  her  going  as  a  prostitute  there, 
which  being  done,  the  two  Hindus  'proposed  to  continue  their  intimacy  with 
the  girl.  Nourjan,  accordingly,  took  the  girl  to  Bhanderea,  where  they  met  the 
prisoner,  Jaggat  Tara,  a  prostitute  of  the  place,  and  put  up  with  her.  During- 
the  time  Shonaban  lived  in  Jaggat  Tara's  house,  she  was  made  to  receive  visit- 
ors, and  the  proceeds  were  taken  by  Jaggat  Tara.  After  a  week  of  this  life, 
both  prisoners  took  the  girl  to  the  police-station  for  the  purpose  of  having  hejp 
registered  as  a  public  prostitute. 

I  consider  these  facts  clearly  proved  by  the  evidence,  and  &xSLi  they  arc 
sufficient  for  convitnion  under  ss^  372  and  373,  Penal  Code. 

NoiHJan,  the  grandmother,  has  been  convicted  under  s.  372,  and  it  ap^ 

{>ears  to  me  tlrat  the  words  of  the  section,  "otherwise  disposes  of,"  cover  her  case. 
t  is  proved  that  she  left  her  house  at  Amooa,  and  proceeded  la  Bhanderea  for 

*  Criminal  Appeal,  No.  401  of  1870,  from  the  order  passed  by  the  Sessions  Jud^^  of  Back^ 
crguogc^  dated  the  tith  May  iSjo^r 
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1870.        the  express  purpose  of  making  her  granddaughter  a  prostitute ;  that  she  after- 

— wards  went  and  lived  with  the  girl  at  th^  house  of  a  professional  public  woman, 

guEEN      and  aflowed  her  grandyauditerio.fQliow:]^^^  of  ifie  hoi:^  and  receive 

NouRjAN  AND  visitors.  It  appears  to  me  that  she  did  all  this  in  furtherance  of  her  original  iii- 

"'^eB^^^R*^*  tention,  and  that,  when  she  thought  her  granddaughter  sufl5ciently  initiated  in- 

"App'  34*'    *^  ^^^  ^^^  trade,  she,  in  company  with  Jaggat  Tara,  took  the  girl  to  the  thanna 

[14W.  R,39.]  to  have  her  name  entered  on  the  list  of  public  wom^jn.    Nourjan^  appears  to 

me  to  have  i(aken  an  active  part  throughout  in  this  most  shameful  business;  and 

'    i      it  was  by  her  own  fedividtiil  act'lhat'the  ^irl  went  to  Jagga^^  Tara's,  and  lived 

there  9s  s^  prostitute.    I  think  she  was  properly  convicted.,  >         ^ 

Jaggat  Tara  has  been  convicted  oiid6r  i)oth'  si".'  372  and  373.  If  the  evi- 
dence be  credible,  and  I  have  already .5aid  thsjt  I  think  it  is,,)both  these  offences 
are  btottght  home  to  this  prisoiier.  She  certsttnlyobtaineid.possessii^vof  the  girl 
Shqnaban,  and  that  too  f Or  the  purpose  of  prostitution^.ev^n  if  she  did  not  ac- 
ttiailyhirethe  girl'of  h^^rtdmother;  and,  having  so  obtained  her,  it  is  clear 
that  s^ie  made  mohe/  b*y  'the  transaction,  and  received  from  the  girl's  visitors 
the  hi^e'oftl^e  girl's  person,^ 

;  J  wotild  rejeiit  the  appeals  of  both  prisoners. 

Jackson,  J'v — In  this  case  I  have  the  misfortune  to  differ  from  Mr.  Justice 
Glover;  the  question  in  which  we  differ  being  a  point  of  law,  that  is  to  say, 
whether  the  facts  established  by  the  evidence  are  sufficient  to  support  the  con- 
viction under  the  372nd  and  373rd  sections  of,  the  Ii^dian  Penal  Code. 

t  .  I  think  we  niay.  most  safely  take  the  facts  of  the  case  from  the  evidence 
cif  the  girl  Shona.  This  girl  ia-the  4augbJj?rof,.an  adopted. spp  of  the  prisoner 
Nourjan.  •  She  appears  to  be  under  tlie^^g^  cijt  ^6,  l?utha§  been  for  someyear^ 
married  to  a  Mahomedan  named  Rahim.  .,  She  has  .occasipnajjy  resided  with 
her  husband  for  short  periods,  and  the  marriage  appears  to  have  been  consum- 
mate|d,  but  fhe  generally  lives  with  her  gran<J mother;  and,  while,  she  so  lived, 
it  seemed  thaf  she  formed  an  adjilijerQii^  inlrfg^e^with  two  Hindus.  ; 

These  "persons  appear  to  hfeve*  considered  that  scandal  would  arise  if  it 
became  known  that  they  visited  a  Mahomedan  married  girl  for  the  purpose  oi 
illicit  intfefcoiitse,  and  ffiey  persuaded  the  girl  and  her  grftndmother  that  it  would 
lie  advisable  that  the  girl  should  take  up  the  trade  of  a  prostitute,  and  that,  if 
she  did  k),'t!hey  cotrld  visit  h^l*  without  disgrace  or  inconvenient  consequences* 
'therexipon,'the  girl  herself  atnd'  he^  grandmothef'proceeded  to  a  village  at  some 
distance,  Sphere  they' went  to  the  kutdheri  of  the  zemindar.i  There  they  met  the 
other  pris6ner,'*J^gatTara.  *  Ari'arrs^ngement  was  arrived  at  between  then^ 
under  which  the  gfrl  and  her  grandnftother  took  up  their  abode  for?  j9ome  days 
iCt'the  houSe  of  Jaggat  Tara;  that  the  giri  assumed  the  dress, and  appearan<?e 
of  a  courtezan,  and  received  visitors  on  the  introduction  of  Jaggat  Tara,  who 
received  the  money  paid  by  these  men  for  the  girl's  favours,  and.  by  whom  the 
girl  and  her  grandmother  were  fed.  ^  At  the  end  of  a  few  days,  she  proposed 
to  take  the  girl  to  the  hear^t  thanna  for  the  purpose  of  registration  as  a 
prostitute,  and  there  enquiiy  was  made  by  the  police-officers,  who  sent  for  the 
girl's  husband  J  and  made  her  over  to  his  ciiarge.^ 

On  these  facts,  the'gfaridmothefhasbe'^n  convicted  under  the  372nd  sec- 
tion  of  disposing  of  a.minor  for  the  purpose  ofpjrostitution,  and  sentenced  to 
three  years  rigorous  imprisonment;  and  jaggat  Tara  has  been  convicted  under 
the  J73rd  section,  of  obtaining  possession  of  a  minor  for  tlie  purpose  of  prostitir- 
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tion,  on  which  charge  she  has  been  sentenced  to  two  years'  rigorous  imprison*        1870. 

ment,  and  also  under  s.  372,  of  letting  fofhire  a  minor  for  the  purpose  dF  prosti- '■ 

tution;  Oii  which  charge  she  has  been  sentenced  to  further  imprisonment  for  pne      Queen 
year.    .«.»■:      ^     i  ••    •  •        -^i     -•     -.  .    -   .  j.  Nqurjanakp 

'  As  to  the  case  of  Nourjan,  it  seems  to  me  clear  that  she  has  not  disposed  of  "^^6^'^xTr!^' 
the  person  of  her  granddaughter.  The  girl  appears  to  have  acted  entirely  as  *^    '  App.  34. 
free  agent  upon  the  persuasion  of  the  two  Hindu  men*!  have  ,iti6|itioned  ;  of  her  [i4\W«R'  39-1 
own. choice,  primarily  for  the  purpose  of  the  more  cohvij'nientry  carrying  on  the 
intrigue  With' them,  buttiltihiatelyfbrher  own  ends,  she  leaves  her  home,  and 
goes  to  reside  in  another  village.    TTle  c6n^uct  of  the  grandmot1[ierm  consent- 
ting  to  conniving  at,  and  in  some  degr^e'prolfiting  by,  this' arrangement,  is  mo^ 
rally,  no  doubt,  infamdito,  bdt'  it  does  not,'  so  far  as  I  can  see,  amount  either  to 
the  offence  of  which  she  hks  becJn  oohvictdd,  or  to  any  other  offence  under  the 
Penal  Code. 

As  to  Jaggat  Tara,  in  like  manner,  it  seems  to  me  that  neither  of  the  two 
offences  of  wh&h  shifi  has? 'Seen  ddh^^cted  is  made'oi!it.  She  has  not,  I  thiok* 
obtained  possession  of  •  any  minor,  because,  as  I  have  stated,  she  met  the  girt ; 
the  gh-l  accompanied  her  to  her  house,  and  acted  entirely  as  a  free  agent .  3he 
certainly  had  tiot'let  her  oUt  for  hir?.  That  which  she  did,  wis  to  receive  the 
sums  of  money  paid  by  thd  girl's  Visitor^,  dppilrently  in  exchange  for  the  board 
and  lodging  ^hich  ^he  givel  That  which  s.  373  contemplates,  is  the  selling, 
letting  to  hire,  Or  otherwise  disposing  of  any  minor  with  intent  that  such  minor 
should  be  employed  as  stated,  that  is  to  say,  makihg  over  to  a  person  either  in 
perpetuity,  or  for  a  term,  for  a  consideration,  or  otherwise  transferring  the  pos- 
session of  a  minor.  '  Notihing  of  th6  ^rt  harf  taWen  placd  here.  T-hat*  whicl\  d id 
happen  is,  I  believe,  a  (rdmmctn  arrangement  endugh ;  tliat  Is  to  say,  that  pro- 
stitutes^ the  younger  women,  live  with  a  brothel-keeper,  and  receive  such  visitors 
as  she  introduces,  are  fed  and  clothed  by  her,  and  allow  her  to  receive  the 
wages  of  their  shame. 

I  think,  therefore,  that  the  conviction  of  the  prisoners  has  been  erroneous, 
and  that  the  sentence  which  has  been  passed  oh  them  must  be  reversed. 


Before  Mr.  Juitice  Phear  and  Mr.  Justice  MUter.  ^^  ^ 

In  the  Matter  op  the  Petition  of  RAJNARAIN  SEIN.*  July  23. 


Penal  Code  (Act  XLV,  of  1860J,  s.  4gg-^D^e/amation,  6  B.  L.  R. 

App.  43. 
The  accused,  an  inspector  of  police,  was  sent  to  enquire  if  it  was  true  that  one  [14  W.  R.  22.] 
Brojonath  was  a  leader  of  dacoitS.  "He're^drted  thaf  itSvi^'fals^,  abdthat  the  Bi- 
rfas  of  the  village  were  trying  to  get  him  pu^ishdd  from  ah  ill-feeling.  He  added: 
**  I  learnt  fromf  private  enquiries  that  there  is  scarcely  a  woman  in  the  houses  of  the 
Banias  who  has  not  passed  a  night  or  two  with  the  defendant  Brojonath."  Commit- 
ment of  the  accused  for  trial  for  defamation  under  s.  499  of  i\m  Penal  Code  sup- 
ported under  the  circumstances  of  the  case.  *         .  1    ♦ 

Mr.  M,  L.  Sajfdel  for  the  petitioner.^ 

Baboo  AusholosH  Dhur,  contra. 

The  accused,  an  inspector  of  police,  was  sent  to  enquire  whether  it  wai 
true  thkt  one  Brojonath  Siha  was  a'ledder of  dacoits.  tie  reported  that'it  was 
false.    He  says  in  his  report :/' There  are  in  the  village  of  Juggutbullubhpoce 

♦  Miscellaneous  Criminal  Case,  No.  75  of  1870,  from  an  order  made  by  the  Sessions  Jtuige 
o£  Hooghly,  dated  the  6th  June  1870.    •      .  -      •   ^'^' 
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^^        a  gcealt  miBibef  of  Baniae,  who  are  inhabitants  of  the  village,  and  are  wealthy 
.  men ;  also-  there  are  Sha  Baboos,  who  are  wealthier  than  the  Banias.     For  a 


In  the       k>ng  time  passt  lawsuits  are  going  on  between  the  two  parties;  but  as  Brojo^ 
^nYpETrT  ^^     '^  *  "^^  ^"^  influential  man,  he  gained  almost  ail  the  cases,  and  now  the 
TioN  or"    Banias  are  trying  to  get  him  punished  some  way  or  other.    Especially  the  mo- 
RAjNARAHf   ral  character  of  Brojonath  has  been  the  main  cause  of  this  petition.    I  learnt 
6  B  iT'r     ^^^  ptivatq  inquiries  that  there  is  scarcely  a  woman  in  the  houses  of  the  Banias 
Ado.  42. '     who  has  uot  passed  a  night  or  two  with  the  defendant  Brojonath.     So  some  of 
1 14  W.  R.  23. J  the  Banias  are  trying  to  beat  him  down,  although  they  cannot  give  out  the  char- 
acter of  their  own  females,  and  have  therefore  given  such  a  form  to  the  petition 
sm  to  make  out  a  case  cognizable  by  the  police." 

Deejobur  Pal  complained  to  the  Magistrate!  on  behalf  of  two  of  the  females 
of  the  village  of  JuggutbttUubbpore  <;^  tb^  Bsiiua.  ^ast.  ^ht  ^lagistrate  dis- 
missed the  case. 

The  Sessions  Judge  of  the  24^PergDnnafas,  on  the  petition  of  the  com^ 

einants,  remarked  that  (he  imputation  was  calculated  to  do  harm  to  the 
nta  females  of  JuggutbuUubhpore  as  a  collection  of  females ;  that,  accord* 
ing  to  the  case  of  S<aly  v.  Ramnarain  Bost*  it  lay  on  the  speaker  to  prove  that 
he  made  the  statement  with  due  care  and  attention ;  that  the  statement  was,  oq 
the  face  of  it,  made  without  due  care  and  attention  ;  that  it  was  not  for  the  pub- 
lic good  to  make  such  a  sweeping  imputation  ;  and  that  it  was  sufHcient,  as  far 
as  the  public  advantage  of  defeating  a  false  charge,  that  the  existence  of  in- 
trigues with  certain  females,  not  further  described,  or  with  any  particulr  females 
of  whom  the  inspector  could  make  the  statement  with  certainty,  should  be 
alleged.  He  therefore  directed  the  Magistrate  to  commit  the  prisoner  to  the 
Sessions  for  trial  for  defamation  under  s,  499  of  the  Indian  Penal  Code. 

The  prisoner  then  petitioned  the  High  Court  to  have  the  order  of  commit- 
ment  set  aside. 

The  judgment  of  the  High  Court  was  delivered  by 

Phsar^  J,— If  there  were  no  other  grounds  wherewith  to  support  a  commit-;- 
ment  than  those  which  have  been  set  forth  by  the  Judge,  we  should  think  it 
exceedingly  difficult  to  say  that  a  commitment  would  be  a  good  exercise  of  the 
discretion  which  the  Legislature  has  reposed  in  the  Sessions  Court  under  s.  435, 
Criminal  Procedure  Code,  For  if  we  look  at  the  report  which  is  said  to  be  de- 
famatory,  it  certainly  has  been  made  by  an  officer  in  execution  of  his  duty  ; 
in  truth,  made  directly  as  a  result  of  an  order  from  his  superior;  and,  notwith- 
standing that  the  accusations  or  imputations  against  the  Banla  women  are  sweep- 
ing, it  does  not,  as  I  think,  appear  from  the  document  itself  that  they  were  made 
recklessly  or  unjustifiably ;  so  that,  if  there  were  no  further  evidence  appearing 
4n  the  case  erf  the  prosecution  than  the  document  itself,  I  think  the]  accused 
would  be  covered  I^  the  9th  exception  to  s.  499  of  the  Indian  Penal  Code. 
He  would  appear  to  be  almost  precisdy  the  sut^ect  of  iHustration  h  to  that  sec- 
tion. But  we  have  had  some  other  portion  of  the  evidence  read  to  us,  to  which 
the  Judge  made  no  reference ;  and  from  that  it  certainly  (Joes  seem  to  us  that 
there  are  materials  on  which  the  accused  may  well  enough  be  sent  to  trial  on 
the  charge  for  which  the  Sessions  Judge  commits  him. 

We  icannot  therefore  interfere  with  his  commitment,  and  we  accordingly 
xejea  this  petition. ' 

•  4W.  Ro  Cr.,,22. 
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Be/ore  Mr,  Just  ice  L^chxtftd  JtUHce  Sir  C.  P,  Hobh^usiy  BarL  1870. 

THE  QUEEN  zr.  RAMJAI  MAZUMDAR  * 


6  B.  L.  R. 

Private  Prosecutor — Counsel — Pleader — Criminal  Procedure  Code  i,^  w^p  cr  1 

(Act  XXV,  of  1861),  ss.  419,  434.  ^^^  ^'  *^-  ^'•-' 

Private  prosecutor  not  allowed  to  appear  on  a  reference  to  the  High  Court  under 
s.  434  of  the  Criminal  Procedure  Codelf 

Ramjai  Mazumdar  was  charged  with  having  dishonestly  misappropriated 
Rs.  2,887-8,  being  the  property  of  his  employer,  Rani  Saratsundari.  The  De- 
puty Magistrate,  on  the  19th  July  1870,  discharged  the  accused  under  s.  225 
of  the  Code  of  CrimiYial  Procedure ;  but,  by  mistake,"  a  printed  charge-sheet 
was  filed  with  the  record.  On  appeal  by  the  complainant,  the  Officiating  Judge, 
finding  the  charge-sheet  bearing  the  signature  and  seal  of  the  Deptity  Magis- 
trate, and  dated  i8th  July  1870,  declared  that  the  order  of  the  Deputy  Magis- 
trate discharging  the  accused  was  passed  without  jurisdiction,  and  therefore 
'  void,  and  accordingly  directed  the  Magistrate  to  instruct  the  Deputy  Magis- 
trate to  complete  the  commitment  proceedings,  and  to  forward  the  record  for 
trial  at  the  next  ensuing  Sessions.  On  the  explanation  by  the  Deputy  Magis- 
trate that  the  charge-sheet  had  been  drawn  up,  signed,  and  filed  under  mistake, 
the  Sessions  Judge  of  Rajshahi  referred  the  case  to  the  High  Court  for  an 
order  that  the  order  of  the  Deputy  Magistrate,  dated  i8th  July  1870,  and  the 
order  of  the  Ofl&ciating  Sessions  Judge,  directing  the  Deputy  Magistrate  to 
coinmit  the  accused  to  the  Sessions  Court  for  trial,  be  quashed. 

Baboo  Mohini  Mohan  Roy  for  the  accused. 

Baboo  Mahendra  Lall  Shomey  for  Rani  Saratstindari's  sirkar,  songht  to 
address  the  Court;  but  being  stopped  on  the  ground  that  the  private  prosecu- 
tor had  no  right  under  the  law  to  appear  by  counsel,  and  be  heard  in  supp<m  of 
the  prosecution,  he  contended  that,  on  general  principles,  and  under  the  4i9lh 
section  of  the  Code  of  Criminal  Procedure,  his  client  had  a  right  to  be  repre- 
sented. He  contended  that  the  word  "  plaintiff  "  in  that  section  was  not  to  be 
read  "  appellant."  The  Rani's  sirkar  first  set  justice  in  motion  by  his  complaint 
before  the  Magistrate,  and  it  was  on  his  motion  that  the  Sessions  Judge  inter- 
fered in  the  matter,  and  therefore  he  had  a  right  to  support  the  order  he  hdd 
obtained.  He  referred  to  Chandi  Charan  ChcUUrjee  v.  Chandra  Kumar 
Ghose.X 

Loch,  J. — ^I  think  in  this  case  the  private  prosecutor  has  not  a  right  to  ap- 
pear, first,  because  he  was  not  a  party  to  the  rule ;  and,  secondly,  he  cannbt 
come  under  s.  419  of  the  Criminal  Procedure  Code;  for  whatever  may  be  the 
interpretation  put  upon  the  word  "  plaintiff  "  in  that  section,  and  whether  that 
word  is  rightly  used  or  not  in  that  section,  it  is  a  section  which  relates  simply 
to  cases  of  appeal,  which  is  not  the  case  here.  In  certain  cases  the  private  pro- 
secutor might,  under  the  provisions  of  s.  435,  move  the  Court  of  Session,  but 

^  there  is  nothing  In  that  section  which  says  that  he  may  come  up  to  this  Court ; 
and,  looking  at  the*circumstances  of  this  case,  it  is  clear  that  he  cannot  come  up 

-'here  and'  be  hekrd.    He  could  not  appear  in  the  Court  of  Session,  because  the 

•  Reference'  to  the  Higfi  Court,'  under  s.  434  of  the  Code  of  Criminal  Procedure,  %  the 
Sessions  Judg^e  of  Rajshahi>  under  his  letter  No.  430,  dated  the  5th  September  1870. 

t  See  In  the  Matter  of  Chandi  Charn  Chatter jee  v.  Chandra  Kumar  Ghose^  5  .B«  L.  Rj 
'  App.  70  (see  p.  233,  of  th'is  book). 

t  5  B.  L.  R.  App.  70  (see  p.  233  of  this  book). 
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'^y^'  case  was  one  in  which  that  Court  could  not  interfere- under  the  provisions  of  s. 

Queen  ^35 »  ^^^  *^  ^^  could  not  appear  there,  he  cannot, have  a  right  to  come  up  to 

v,  this  Court  to  be  heard  on  the  reference.    If  he  be  heard  at  all,  he  can  be 

Ramjai  heard  only  by  the  perinissipn  of  the  Court. 

6  B.  L.  R.  The  order  of  the  Magistrate  of  the  i8th  July  1870,  committing  the  peti- 

fi  V?^*R*^'  ,.tioper  to  the,i^ourt.  of  ^^ession,  mus(  be  set  aside^  and  also  the  order  of  the. 
5i«J  Judge  of  the  12th  August  {870J  directing  the  Deputy  Magistrate  to  re-commit 
thi  ^)etitioner,''must  be  set  aside.  ' 


1870.        ._  Be/ore  Mr,  Justice  Loch  and  Mr,  justice  Mitier, 

Nov.  2t.  m  THE  MATTER  OF  THE  PETITION  OF  H.  B.  FEN  WICK  .♦ 

6  B.  L.  R. 

.     ^/;Po*7.     ■    '  Act  VL  of  i8s7f  s.  8-— Right  of  Way. 

L14W.  K.72.J  X   ••     .   I-  .  •  :      ..  .  .    ^  .^        ;     ^        *        ^         •:    »  .     .  .     . 

..  When  laod  i^  taken  by -tj^e  Government  under  Act  VI.  of  1857,  the  land  is 
absolutely  vested  in  the  OpN^emi^ient^ndor  s.  8,  free  from  any  right  of  way  pre- 
viously enjoyed  by  the  public  over  such  land.  .      , 

The  follow,ing  referejjce  _Vas  made  to  the  High  Court  by  the  Sessions 
Judge  of  the  24-Pergurfnas :—  .      . 

"Within  the^ boui>daries  of  the  land  acquired. by  Government  under  the 
provisions  of  Act  VI.. of,  1857^  ap4  niade  over  to,tiie  Justices  for  the  purposes 
of  the  water-works  at  Manirampur,  is  a  spot  on  the  river-bank  known  as  the 
Karbala  Ghat,  to  which  the  residents  of  the  neighbourhood  were  in  the  habit 
of  tesocting  for  the. purposes  pf.bathiug.  It  is  not^a  masonry-built  ghat ;  but  it 
is  said  in  the  evidejace  to  be^e  most  convenient  spot  for  bathing  iathe  imme- 
diate neighbourhood.  The  fence  which  the  Justices  dateJiy-^Q^ade. round  the 
land,  and  which  extends  to  the  river-side*  excludes  the  public,  and  prevents  ac- 
cess to  the  spot  in  question.  Jt^seenas  that  cpmplaints  were  madei  to  the  Magis- 
trate regarding  this  exclusion ;  and  that,  aj^ter.  some  proceedings  (to  which  it  is 
unnecessary  to  re^er),  he  tried  the*  case  ui^der  the  provisions  of  s.  330  of  the 
Criviinal  Procedure.  Cod cu  and  by  his  .order,  r dated  the  lytk  September.  1870, 
held  that  the  .public  had  always  enjoyed  the  right  of  way  over  the  land  to  the 
gha^  and  that  tlie  Justices  were  not  I  entitled  to  possession  of  the  land  to  the 
exclusion  of  the  public.  He  seems  to  have  considered  that  he  could  not  look 
beypnd  the  evidence  which  established  the  previous  use  of  the  land,  and  that 
the  Justices  must  establish  in  the  Civil  Courjt  their  ri^ht  to  exclude  the  public. 

^"Mr,H  Fenwick,  .it.  appears,  under  the  instruction lof  the  Justices,  refused 
compliance  with  the  order,  and:Consequently,  the  Magistrate,  by  his  order  dated 
the  .29th  of  the  same  month,  under  s.  188  of  t\\f  ¥^m\  Code,  sentenced  him 
to  a  Aiie  of .  Rs.  51.  From  that  order  he  preferred  an  appeal  to  the  Judge  of 
the  34-Pergunnas,  who  jva^pf  opinion  that,  tji^,  appellant  was  bound  by  law  to 
obey,  the  ordei:  of  the  Magistrate,  and  therefore  he  was  properly  held  liable  to 
the  penalty  ot  fine.  .,        .   t     .    ."^ ..    v.       »   »     .;  . » 

"  On  his  intimating  this  opinion,  the  appellant  presented  a  petition  pray^ 
ing  for  a  reference  to  the  High  Court  in  regard  to  the  order  passed  under  s.  320. 
The  Judge  accordingly  referred  the  matter  to  the  High  Court,  with  a  recom- 

•v  Reference  to.'kbe  Hi^Hpurt,  ^nde^  s.  43A  tof  the  Code  of '  Criminal  Procedure,  liy  the 
Seagioiis  Judge  of  24-Per^uiifias/ under  his  letter  No.  130,  dated  the  x6th  November  1870. 
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mendation  that  the  order  of  the  Magistrate,  dated  the  27th  September,  under        1870, 
s.  32G  of  the  Code  of  Criminal  Procedure,  should  be  set  aside  as  being  errone- 
ous, on  the  ground  that  the  acquisition  of  land  by  the  Government,  under 
the  provisions  of  Act  VI.  of  1857,  divested  the  public  of  the  right  of  way.    He 
referred  to  the  case  of  The  Collector  of  the  24^-Pergunnas  v.  Nobin  Chunder 
Ghosi^  as  being  a  case  of  greater  hardship.     The  Judge  also  recommended        ^  g 
that  the  order  of  the  Magistrate,  imposing  a  fine  of  Rs.  5 1  on  Mr.  Fenwick,     fen^ick 
should  be  quashed,  and  the  fine  remitted.  6  B.  L.  r! 

Mr.  Adkin  for  the  petitioner.  App.  47. 

The  judgment  of  the  High  Court  was  delivered  by  ,         ^^^  ^'  ^'  ^^'^ 

Loch,  J. — It  is  clear  from  the  provisions  of  s*  8,  Act  VI.  of  1857,  that  the 
title  to  the  land  is  absolutely  vested  in  the  Government.  That  section  sets  forth 
that,  "  when  the  Collector  or  other  officer  has  made  an  award,  or  directed  a  re- 
ference to  arbitration,  he  may  take  immediate  possession  of  the  land,  which 
shall  thenceforward  be  vested  absolutely  in  the  Government,  free  from  all  other 
estates,  rights,  titles,  and  interests/' 

We  concur,  therefore,  in  the  view  expressed  by  the  Sessions  Judge,  and  set 
aside  the  order  passed  by  the  Magistrate  on  the  27th  September  last  under  s. 
320  of  the  Criminal  Procedure  Code,  and  also  set  aside  the  order  of  the  29th 
idem,  imposing  fine  tmder  s.  188  of  the  Indian  Penal  Code. 


►--^ 

Before  Mr,  Justice  Loch  and  Mr.  yusiice  Mitter, 
In  the  matter  of  the  petition  of  SHIB  PRASAD  PANDA.f  J^^^* 

.      ,        '  Nov,  23' 

Evidence — DocumentS'--'Prtsonerf  Right  of,  on  TriaL  '  — 

6  B.  L.  R. 

A  prisoner  applied  for  copies  of  certain  documents  filed  in  Court  for  the  pur-      App.  59. 

pose  of  his  defence.    Heldt  the  Magistrate  had  erred  in  refusing  his  application.     [14  W.  R.  77.] 

Per  LocH,  J. — A  prisoner  is  entitled  to  have  copies  of  all  documents  for  which 
he  asks,  and  which  he  thinks  necessary  for  his  defence.  And  it  is  for  the  officer  try- 
ing the  case,  whether  Magistrate  or  Judge,  to  determine  at  the  hearing  whether  the 
documents  filed  by  the  prisoner  are  or  are  not  admissible  as  evidence. 

The  petitioner  was  convicted  by  the  Magistrate  of  Balasore,  under  s.  1 16 
of  the  Indian  Penal  Code,  of  having  offered  a  bribe  to  the  Sub-Inspector  of 
Police,  Mangal  Sing,  and  sentenced  to  imprisonment  for  a  period  of  nine  months. 
This  finding  and  sentence  were  confirmed  by  the  Sessions  Judge  of  Cuttack 
on  appeal. 

The  case  came  before  the  High  Court  under  the  provisions  of  s.  405  of 
the  Criminal  Procedure  Code,  and  the  point  of  law  urged  for  the  prisoner  was^ 
that  the  prisoner  was  prevented  from  making  use  of  certain  records  or  docu^ 
ments  which  were  necessary  for  his  defence,  and  therefore  the  conviction  should 
be  set  aside. 

It  s^peared  tha^  after  the  prisoner's  examination  by  the  Magistrate,  the  case 
was  postponed  till  the  5th  August  to  enable  the  prisoner  to  produce  evidence  for 
the  defence.    Before  that  date  arrived,  he  applied  to  the  Magistrate  for  copies 

#  3  \y.  R.  27. 

t  Application  No.  122  of  1870,  for  revision  of  proceedings  under  s.  405  of  the  Code  of 
Criminal  rrocedure. 
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1S70,        of  ten  papers,  consisting  of  proceedings  of  Court  and  petitions.    The  Magis- 
■  trate,  it  was  alleged,  sent  only  for  six  of  these  documents ;  at  any  rate,  only 


In  the  gjx  were  before  him  on  the  trial.    Two  subsequent  petitions  were  put  in  on  the 

Matter  of  p^^  q£  ^j^^  prisoner  before  the  day  of  trial,  praying  that  the  other  four  documents 

THE  Peti-  flight  be  sent  for ;  but  the  Magistrate  refused  to  comply  with  the  prayer  of  the 

tion  op  prisoner,  and,  adPter  reading  a  petition  put  in  by  him  on  the  5th  August  as  a 

"p^   RASAD  ^j^jjg^  defence,  pointing  out  certain  reasons  for  concluding  the  charge  to  have 

6  B '*L^R  ^^^  falsely  got  up,  the  Magistrate,  for  reasons  stated  in  his  proceeding  of  the 

Ann  CO  5^  August,  convictcd  the  prisoner  under  the  provisions  of  s.  1 16  of  the  Indian 

[■4  w'r',;.  Penal  Code. 

The  prisoner  prefeired  an  appeal,  and  in  his  petition  stated  that  he  had 
asked  to  be  supplied  with  copies  of  certain  documents  necessary  for  his  de- 
fence, which  the  Magistrate  refused  to  grant  him.  The  Sessions  Judge  called 
for  the  record,  and  directed  the  Magistrate  to  supply  the  copies  required  by  the 
prisoner,  adding,  however,  to  his  order  that,  should  there  be  any  objection  to 
the  copies  being  granted,  the  Magistrate  should  submit  an  explanation.  The 
explanation  submitted  by  the  Magistrate  was  to  the  effect  that  copies  of  the 
documents  were  unnecessary,  as  they  had  nothing  to  do  with  the  case.  The 
Judjge  then  disposed  of  the  appeal,  and  confirmed  the  sentence  passed  by  the 
Magistrate  on  the  prisoner. 

Mr.  Money  (with  him  Baboo  Taruknath  Sein)  for  the  petitioner. 

Loch,  J.  (after  stating  the  facts  as  above,  continued) : — We  think  the 
Magistrate  acted  contrary  to  law  when  he  determined  whether  the  docu- 
ments, of  which  copies  were  required  by  the  prisoner,  were  necessary  or 
not.  A  prisoner  is  entitled  to  have  copies  of  all  documents  for  which  he 
asks,  and  which  he  thinks  necessary  for  his  defence;  and  it  is  for  the  authority 
trying  the  case,  whether  Magistrate  or  Judge,  to  determine  at  the  hearing 
whether  the  documents  filed  by  a  prisoner  are  or  are  not  admissible  as  evidence. 
We  think  also  that  the  Judure  was  wrong  in  being  satisfied  with  the  so-called 
explanation  given  by  the  Majj^istrate. 

On  referring  to  the  documents,  of  which  copies  were  required  by  the  prison- 
er, we  find  that  six  were  before  the  Court.    These  were — 

1.  A  judgment  of  21st  March  1870,  in  which  the  prisoner's  son  had  been 
fined  on  the  report  of  the  Sub-Inspector  Mangal  Sing  for  obstructing  an  en- 
quiry into  a  case  of  abortion. 

2,  3,  and  4,  were  judgments  of  the  Joint-Magistrate  and  Sessions  Judge, 
dismissing  charges  of  bribery  brought  against  certain  parties  by  the  Sub-In- 
spector Mangal  Sing. 

5.  The  result  of.  an  mquiry  made  into  the  character  of  one  Gadda  Das, 
a  notorious  bad  character,  on  the  representation  of  the  prisoner  and  other  per- 
sons, the  result  of  the  inquiry  being  that  Gadda  Dass  was  bound  down  to  good 
behaviour  for  three  years. 

6.  A  judgment  dismissing  a  charge  brought  against  the  prisoner  for  theft 
of  paddy  at  the  instigation  of  the  said  Gadda  Dass, 

The  four  documents  not  before  Ihe  Court  were — 

7.  Copy  of  a  petition  sent  to  the  Commissioner  by  the  prisoner  and  others, 
praying  for  an  investigation  into  the  characters  of  Gadda  Dass  .and  others,  and 
denouncing  them  as  bad  characters. 
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8.  Copy  of  a  petition  of  24th  July  1870,  presented  by  GaddaDas  to  the        1870. 

Magistrate  in  this  case,  to  the  effect  that  the  prisoner  had  offered  the  Sub-In- —^ 

spector  Rs.  ico  toletoff  Bemo  Naik,  Sonatan  Utter,  and  Darsan  Satputtya,  ap-  '^  "^"^  , 
prehended  in  a  case  of  robbery,  and  to  have  him,  Gadda  Dass,  substituted  in  ^^""^  °^ 
his  stead.  ^"^  ^'^^' 

9.  A  petition  to  the  Magistrate  against  the  Sub-Inspector  Mangal  Sing  «       Prasad 
for  having  illegally  confined  the  prisoner's  son  and  gomashta  in  a  case  of      p^nda 
abortion.  6  B  L  R 

10.  Deposition  of  Sonatan  Uttar  given  in  the  charge  of  theft  brought     App.  59. 
against  the  prisoner  at  the  instigation  of  Gadda  Dass.  ri4\v.  R.  77. ' 

The  object  of  filing  documents  i  and  9  was  to  show  that  there  existed  an 
ill-feeling  between  the  prisoner  and  the  Sub-Inspector  Mangal  Sing.  Docui-i 
ments  2,  3,  and  4,  were  required  to  show  that  Mangal  Sing  was  in  the  habit  of. 
getting  up  charges  of  bribery  against  zemindars  and  other  respectable  people,, 
and  had  failed.  Documents  5  and  7  were  to  show  that  one  Gadda  Dass  was. 
a  notorious  robber  and  bad  character,  and  that  Sonatan  Uttar,  one  of  the  par-, 
ties  arrested  by  the  Sub-Inspector,  and  for  whose  release  it  was  said  the  prisoner 
had  offered  the  bribe  of  Rs.  100,  had  also  been  denounced  by  the  prisoner, 
and  that  consequently  it  was  very  unlikely  he  would  pay  his  own  money  or 
enter  upon  terms  to  have  him  released,  particularly  as  the  said  Sonatan  Uttar 
had  also  given  evidence  against  him  in  the  paddy-theft  case  as  shown  by  docu- 
ments 6  and  10. 

Now,  there  can  be  no  doubt  that  the  prisoner  has  been  prejudiced  from 
the  want  of  the  documents  7  and  10,  which  might  have  been  of  material  assist- 
ance to  him  in  his  defence.  He  was  charged  with  offering  a  bribe  to  Mangal 
Sing,  Sub-Inspector,  to  obtain  the  release  of  three  persons  then  arrested  on  a 
charge  of  robbery,  one  of  whom  was  Sonatan  Uttar,  and  he  urges  in  his  de- 
fence the  improbability  of  his  taking  such  a  step,  when  he  had,  with  other  re- 
spectable people,  denounced  in  a  petition  to  the  Commissioner  this  very  Sona- 
tan as  a  pest  to  society  and  a  follower  of  the  noionons  bad  character,  Gadda 
Dass,  and  who,  in  collusion  with  Gadda  Das,  had  given  false  evidence  against 
him,  charging  him  with  the  theft  or  forcible  removal  of  certain  paddy  crops  ; 
and  we  think  this  plea  was  deserving  of  the  consideration  of  both  the  lower 
Courts.  We  think  that  it  is  unnecessary  to  return  the  record  to  the  Judge  for 
a  consideration  of  these  documents,  for,  after  reading  the  evidence  in  the  case, 
we  think  that  little  reliance  can  be  placed  on  it,  the  complainant,  Mangal  Sing, 
as  apparent  from  the  copies  of  proceedings  2,  3,  and  4,  filed  by  the  prisoner, 
being  very  much  in  the  habit  of  getting  up  cases  of  bribery  against  respectacle 
persons,  and  the  j  udgment  of  the  Magistrate  in  this  case  appears  to  be  based 
on  his  general  knowledge  of  the  character  of  the  prisoner,  whom  he  describes 
as  an  inttiguing  man. 

The  sentence  and  order  passed  by  the  lower  Court  are  set  aside,  and  the 
prisoner  will  be  released. 

MiTTER,  J. — I  am  of  the  same  opinion.  I  think  the  Magistrate  was  wrong 
in  refusing  to  grant^to  the  petitioner  copies  of  the  papers  referred  to  in  the  peti- 
tion. Three  of  those  papers  at  least  would  have  b|f  en  of  considerable  use  to  the 
petitioner  in  establishing  his  defence,  and  I  am  theretore  of  opinion  that  he  has 
been  seriously  prejudiced  by  the  refusal  of  the  Magistrate  to  grant  him  copies 
thereof.  I  would  accordingly  set  aside  the  decisions  of  both  the  lower  Courts, 
and  direct  the  immediate  release  of  the  petitioner.  I  have  gone  through  the 
whole  evidence  on  the  record,  and  I  am  clearly  of  opinion  that  it  is  utterly 
unworthy  of  credit. 
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iS/i.  Be/ore  Justice  L.  S.  Jackson  and  Mr.  Justice  Ainslie. 


Jan. 20.  RAM  SHAHAI  CHOWDHRY  v.  SANKER  BAHADUR* 

6B.  L.  R. 
App.  65.         EvidencB'^Pariiceps  Criminis-^Refusal  to  summon  Witnesses  for  the  Defence. 

L15  w.  K.  7. 1  Refusal  to  summon  witnesses  cited  by  an  accused,  on  the  ground  oi  their 

being  implicated  in  the  charge,  vitiates  the  trial  and  conviction.f 

The  following  reference  was  made  by  the  Sessions  Judge  of  Tirhoot: — 

The  facts  of  the  case  are  simple.  The  prisoners  are  charged  with  cut^ 
ting  a  Government  road,  and  were  punished  by  fine  under  s.  431.  They 
denied  the  charge,  and  called  certain  witnesses  in  their  defence.  The  Deputy 
Magistrate  did  not  think  it  necessary  to  summon  their  witnesses,  as  they  had  been 
named  as  being  implicated  in  the  cutting.  As  this  is  an  error  which  vitiates 
the  trial,  and  an  application  has  been  made  to  me  to  refer  the  case  under  s. 
434,  I  accordingly  request  that  the  High  Court  will  pass  such  order  as  they 
may  think  proper. 

The  following  was  the  judgment  of  the  Court: — 

Jackson,  J. — ^We  concur  with  the  Sessions  Judge  in  thinking  that  the  ac- 
cused persons  were  entitled  to  have  the  witnesses  named  by  them  for  their 
defence  examined.  It  does  not  appear  that  the  Magistrate  thought  it  worth 
while  to  prosecute  those  persons  as  parties  to  the  ofiEence,  even  if  he  had 
grounds  for  so  doing ;  and  he  could  not  legally  declare  beforehand  tha^  he 
would  not  believe  them  on  their  oath.    We  must  quash  the  conviction. 


1871.  Be/ore  Mr.  Justice  E.  Jackson  and  Mr.  Justice  Mookerjee. 
Feb.  4. 
JAHA  BAX  V.  GOVERNMENT.t 

Ado  66  Forfeiture  of  RecogniBance — Recognizance  to  keep  the  Peace. 

[15  W.  R.  14.]  On  the  application  of  A,  a  recognizance  was  taken  from  B  that  he  would  keep 
the  peace  for  six  months  under  a  penalty  of  Rs.  500.  Before  the  expiry  of  the 
period,  B  assaulted  C. 

Held,  that  there  was  a  forfeiture  of  the  recognizance. 

Baboo  Ram  Charan  Mitter  for  Jaha  Bax. 

The  facts  of  the  case  suflSciently  appear  in  the  judgment  of  the  Court, 
which  was  delivered  by 

Jackson,  J. — In  this  case  one  Jaha  Bax  was  called  upon  to  give  recog- 
nizances for  Rs.  500  that  he  would  not  break  the  peace  for  a  term  of  six 
months.  It  appears  that,  within  that  time,  he  was  charged  with  assault.  He 
was  fined  for  the  assault,  and  he  was- called  upon  to  pay  up  the  amount  of  the 
recognizances.  He  appealed  to  the  Sessions  Judge,  and  the  Sessions  Judge  has 
sent  the  case  up  to  this  Court  for  revision,  on  the  ground  ^that  the  breach  of 

•  Reference,  under  s.  434  of  the  Code  of  Criminal  Procedure,  from  the  Sessions  Judge  of 
Tirhoot,  under  his  letter  No.  38,  dated  the  31st  December  1S70. 

t  In  the  matter  of  the  Petition  of  Mahima  Chandra  Shah^  post,  p.  78  (sec  p.  335  of 
this  book). 

X  Reference,  under  s.  434  of  the  Code  of  Criminal  Procedure,  from  the  Sessions  Judffe  of 
Dacca^  under  his  letter  No.  ao,  dated  the  loth  January  1871. 
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the  peace  which  actually  occurred,  and  upon  which  the  recognizances  were  for-         igyi.. 

feited,  was  a  veiy  small  n[iatter,  and  that  the  actual  applicant  on  the  occasion, 

when  the  recognizances  weie  taken  from  Jaha  Bax,  was  a  different  person    J^"^  ^"* 
from  t\\e  person  who  was  afterwards  assaulted.     The  Sessions  Judge  thinks  "• 

that  tYie  recognizances  to  keep  the  peace  having  been  obtained  by  one  Kadir  Govern- 
Bax,  they  cannot  be  escheated  if  the  defendant  assaults  somebody  else.  There  b^l\ 
is  no  warrant  in  law,  however,  for  any  such  ruling.     The  bond  is  general.  '    '^ ' 

It  is  a  bond  to  keep  the  peace  generally,  and  the  amount  can  be  escheated  if  r    ^  '^  *  n 
the  peace  is  broken  under  any  circumstances. 

The  Sessions  Judge  is  aiso  wrong  in  saying  that  this  bond  was  only  taken 
from  the  defendant  in  consequence  of  one  breach  of  the  peace  against  Kadir 
Bax.  It  was  taken  in  consequence  of  repeated  breaches  of  the  peace,  and  in 
consequence  of  the  notorious  character  of  the  defendant  as  a  breaker  of  the 
peace.  There  is  no  doubt  that  the  amount  of  the  recognizances  is  somewhat 
heavy  in  comparison  with  the  actual  assault  which  has  now  been  committed. 
But  it  is  admitted  that  we  have  no  authority  to  interfere  on  that  point. 

We  differ  from  the  Sessions  Judge,  and  think  that  there  is  nothing  wrong 
in  law  in  the  order  of  the  Joint  Magistrate.    We  therefore  decline  to  interfere. 


Before  Mr.  yustice  Loch  and  Mr,  Justice  Markhy,  "          . 

In  the  Matter  of  the  Petition  of  RAMJAI  MAZUMDAR.*  ^^'  ^■*' 

Criminal  Procedure  Code  (Act  XXV.  of  1861  and  Act  VIIL  of  1869J,  ^s.  68,  «  B.  L.  R, 

2^5,  404^  435 — Fresh  Proceedings  after  Discharge,  App.  67. 


Where  an  accused  person  was  discharged  b)r  a  Deputy  Magistrate  under  s. 
225  of  the  Code  of  Criminal  Procedure  after  a  preliminary  enquiry,  the  Magistrate 
of  the  district  may  proceed  against  him  afresh  under  s.  68  of  the  Criminal  Pro- 
cedure Code. 

Per  Markby,  J. — S.  435  (Act  VIII.  of  1869)  provides  for  the  revision  of 
proceedings  which.have  already  been  commenced;  s.  68  (Act  XXV.  of  1861)  pro- 
vides for  the  institution  of  proceedings  de  novo.jf 

Mr.  Piffard  (with  him  Baboo  Chandramadhab  Ghose)  for  the  petitioner. 

Loch,  J. — ^The  question  we  are  asked  to  determine  is  whether  the  proceed- 
ings held  by  the  Magistrate  in  this  matter  on  the  28th  September  1870  were 
without  jurisdiction.  The  order  which  he  made  on  that  date  was  under  the 
provisions  of  s.  68  of  the  Code  of  Criminal  Procedure. 

The  case,  divested  of  all  extraneous  matter,  is  simply  .this:  the  party  for 
whose  arrest  the  Magistrate  has  now  issued  a  warrant  was  formerly  under  trial 
before  the  Deputy  Magistrate  in  charge  of  a  sub-division  of  the  district,  and 
he  was  discharged  under  s.  225  of  the  Criminal  Procedure  Code.  The  Magis- 
trate now,  as  the  Magistrate  of  the  district,  has  taken  up  the  case  under  the 
provisions  of  s.  68  of  the  Criminal  Procedure  Code,' and  has  ordered  his  arrest, 
considering  that,  ffom  his  own  knowledge,  the  party  has  committed  an  offence 
triable  under  the  provisions  of  the  Indian  Penal  Code. 

•  Crimins^l  motion  case,  No  137  of  1870. 

t  Sec  In  re  Jagabandhu  Myti  v.  Cohardhati  BerUt  4  B.  L.  R.  A.  Cr.  i  (See  p.  153  of 
thi»  book). 


[14  W.  R.  65.1 
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1870.  It  is  urged  that  the  Magistrate  has  no  jurisdiction  to  act  according  to  that 

J  section ;  that  the  Deputy  Magistrate  who  tried  the  case  and  discharged  the 

Mattcr^f   P^^^^^^^^^  could  alone  act  in  this  case,  and  therefore  the  proceedings  of  the 
THE  Peti-    Magistrate  should  be  set  aside. 

TioN  OF  The  application  to  this  Court  is  made  under  the  provisions  of  s.  404  of 

Ramjai  Ma-  the  Criminal  Procedure  Code,  in  order  that  the  order  passed  by  the  Magistrate 
2UMDAR,      may  be  quashed.     It  has  also  been  pointed  out  to  us  that  the  Magistrate  might 
6  B.  L.  R.     have  proceeded  under  the  provisions  of  s.  435  of  the  Criminal  Procedure  Code, 
App.  67.      but  that  section  is  not  applicable,  because  in  this  case  the  Subordinate  Magis- 
[14  W.  R.  ts."]  trate  had  made  an  enquiry,  and  was  not  satisfied  with  the  result  of  that  enquiry  ; 
whereas  that  section  gives  authority  to  the  Magistrate  to  interfere  only  when 
an  accused  person  is  discharged,  or  the  complaint  is  dismissed  without  en- 
quiry.    When  the  Magistrate  of  the  district  passed  this  (xder,  there  was  no 
complaint  before  him,  and,  as  he  states  in  his  proceedings,  he  acted  upon  his 
own  knowledge.     The  mere  fact  that  there  had  been  a  proceeding  held  before 
a  Deputy  Magistrate  previously,  under  which  the  petitioner  had  been  discharg- 
ed, does  not,    m  my  opinion,   prevent  the  Magistrate  of  the  district  from 
taking  up  this  case  under  the  provisions  of  s.  68. 

I  think,  therefore,  that  the  present  application  must  be  rejected. 

Markby,  J. — I  also  think  that  we  cannot  grant  the  application.  The  order 
complained  against  is  legal.  The  history  of  the  case  is  certainly  involved  in 
some  confusion ;  but  I  entirely  agree  with  Mr.  Justice  Loch  that  we  ought  to 
treat  this  case  as  he  has  treated  it  in  his  iudgment — that  is  to  say,  as  simply  one 
in  which  a  complaint  had  been  made  before  a  Magistrate  in  charge  of  a  sub- 
division, and  that  complaint  was  dismissed ;  then,  subsequent  to  that,  the 
Magistrate  of  the  district  resolved  to  take  up  the  case  under  s.  68,  no  person 
at  that  time  appearing  to  prosecute ;  and  the  question  we  have  to  decide  is 
whether  that  course  could  lawfully  be  taken. 

Now,  the  first  objection  which  Mr.  Piffard  advanced  in  this  case  was  a 
veiy  broad  one ;  it  was  that  the  powers  conferred  by  s.  68  can  only  be  exer- 
cised in  cases  where  there  has  been  no  complaint  by  any  person  before  a  Magis- 
trate. But  I  think  that  that  objection  is  disposed  of  by  the  decision  upon  which 
I  rely  for  my  judgment  in  this  case — The  Queen  v.  Tilkoo  Goala,^  It  was 
there  held  that  the  discharge  of  a  person  accused  of  an  offence  triable  by  a 
Court  of  Session  was  no  bar  to  his  being  apprehended  and  brought  before  a 
Magistrate  under  s.  68  with  a  view  to  commitment ;  and  I  think  that  that  case 
proceeds  upon  a  right  principle — namely,  that  the  mere  discharge  of  a  person 
upon  a  preliminary  inquiry  before  a  Magistrate  in  no  way  affects  the  legality 
of  fresh  proceedings  against  him,  whether  those  proceedings  be  taken  at  the 
instance  of  a  private  prosecutor,  or  under  s.  68  at  the  instance  of  the  Magistrate 
himself. 

It  was  then  argued  that,  at  any  rate,  the  Magistrate  of  the  district  could 
not  proceed  under  s.  68  in  any  case  in  which  the  more  special  provisions  of  s, 
435  for  revising  cases  on  which  a  discharge  has  been  given  by  an  inferior  Ma- 
gistrate apply.  It  seems  to  me  that  the  same  argument  w^s  used  in  the  case 
to  which  I  have  referred;  and  I  entirely  concur  in  the  opinion  which  was  there 
expressed  by  Mr.  Justice  Jackson,  that  the  powers  given  by  s.  435,  and  the  pow- 
ers given  by  s.  68,  are  distinct  and  independent  powers.  Therefore  it  seems  to 
me  in  this  case  quite  unnecessary  to  enquire  into  the  question  whether  or  not 

*8W.  R.,  Cr.,  6i. 
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this  is  a  case  to  which  the  provisions  of  s.  435  apply.  Whether  they  do  apply,  1870. 

Of  whether  they  do  not,  I  think  the  power  under  s.  68  remains  the  same ;  s.  435  ■ 

provides  for  the  revision  of  proceedings  which  have  already  been  commenced  ;  '^  "^"^ 

s.  68  provides  for  the  institution  of  proceedings  de  novo.  Matter  op 

I  think  it  has  not  been  shown  to  us  that  the  Magistrate's  proceedings  were  xiqn  or 

illegal ;  that  is  the  only  point  which  we  have  to  consider;  1  think,  therefore,  that  Ramjai  Ma- 

we  should  not  set  them  aside.  zumdar, 

^ 6  B.  L.  R. 

App.  6;. 

Be/ore  Mr,  Justice  E.  JacJaon  and  Mr.  yusiia  Mookerjee.  ^^^  ^'  ^*  ^^'^ 

In  the  Matter  of  the  Petition  of  MAHIMA  CHANDRA  1871 

SHAH  .♦  Feb.  4. 


Evidence-^Sumntoning'  of  Witnesses/or  the  Defence — Criminal  Procedure  Code     6  B.  L.  R. 
(Act  XXV.  of  i860,  s.  253.  App.  78. 

It  is  the  Magistrate's  duty  to  summon  witnesses  for  the  accused  who  can  speak  "-'^  '^* 

to  the  facts  of  the  case,  and  he  ought  not  to  determine  beforehand  what  credit  he 
will  give  to  their  evidence.-)* 

Mr.  Montriou  (with  him  Baboos  SrincUh  Das  and  Kalidas  Bhunf)  for  the 
petitioner. 

Jackson,  J. — ^This  is  an  application,  on  behalf  of  one  Mahima  Chandra 
Shah,  who  was  tried  by  Baboo  Puma  Chandra  Ghose,  the  Deputy  Magistrate 
of  Dacca,  and  convicted,  on  the  14th  December  1870,  under  s.  342  of  the  In- 
dian Penal  Code,  and  also  under  s.  384  of  that  Code,  and  who  has  been  sen- 
tenced to  imprisonment  and  fine.  The  charge  against  him  was,  wrongfully 
confining  the  complainant  and  committing  extortion. 

It  is  said  that  a  number  of  the  dependants  of  the  applicant,  Mahima 
Chandra  Shah,  and  of  his  relation,  Sita  Nath  Shah,  went  to  the  house  of  the 
complainants,  and  forcibly  seized  them  and  carried  them  off  to  the  house  of  the 
said  Sita  Nath  Shah  and  Mahima  Chandra  Shah,  and  there  confined  them,  and 
extorted  from  them  the  sum  of  Rs.  110. 

The  Deputy  Magistrate,  who  tried  this  case,  states  that  the  witnesses  for  the 
prosecution  were  examined  before  him  on  the  9th  and  the  loth  of  December,  and 
a  portion  on  the  12th ;  and  that,  when  the  case  was  about  to  close,  an  application 
was  made  to  him,  on  behalf  of  Mahima  Chandra  Shah,  that  two  witnesses,  who 
were  considered  by  him  to  be  important  for  the  defence,  should  be  summoned 
and  examined.  These  two  witnesses  were,  one  a  man  of  the  name  of  Kallkin- 
kar,  who  had  been  said  by  the  case  for  the  prosecution  to  be  a  dependant  in 
some  way  of  some  of  the  defendants,  but  who  was  stated  to  have  been  a  person 
who  interceded  on  behalf  of  the  complainants,  and  who  lent  them  the  money 
which  was  paid  to  the  defendants,  and  which  formed  the  subject  of  the  charge 
of  extortion.  The  other  witness  was  one  Rai  Cham  Chowkidar,  who  was  also 
mentioned  by  the  witnesses  for  the  prosecution  and  the  complainants  as  having 
seen  them  being  djagged  to  the  kuttherry  of  the  defendants.  The  Deputy  Ma- 
gistrate was  of  opinion  that  Kalikinkar's  evidence  was  not  material,  because  he 

*  Criminal  Miscellaneous  Case,  No.  4  of  1870,  against  the  order  of  the  Sessions  judge  of 
Dacca,  dated  the  apth  December  1870,  confirming  the  sentence  passed  by  the  Deputy  Mkgistrate 
pn  the  14^  December  1870. 
^     t  See  Ram  Skahai  Chowdhry  v.Sanker  Bahadur,  ante,  p.  65  (sec  p.  332  of  this  book). 
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was  not  said  to  have  been  actually  present  when  the  money  was  paid.  And  a^ 
regards  Rai  Cham  Chowkidar,  the  Deputy  Magistrate  sFtates  that  he  would  not 
believe  his  denial,  even  if  he  gave  evidence  that  he  had  not  seen  what  the  wit- 
nesses for  the  prosecution  stated  had  occurred. 

There  was  an  appeal  subsequently  from  the  order  of  the  Deputy  Magistrate 
to  the  Judge ;  and  the  Judge  also,  in  passing  orders  in  the  case,  stated  that,  in 
his  opinion,  it  was  not  necessary  to  call  these  witnesses,  because,  as  far  as  he 
could  see  from  the  case  before  him,  even  if  they  did  give  evidence  for  the  de- 
fence, he  would  not  believe  them.  The  application  to  us  has  reference  more 
especially  to  these  applications  to  the  lower  Courts  to  examine  these  two  witness- 
es for  the  defence. 

The  law  as  regards  the  summoning  of  the  witnesses  for  the  defendant  in  a 
case  of  this  description  is  to  be  found  in  Chapter  XIV.,  s.  253,  Criminal  Pro- 
cedure Code.  It  is  as  follows  :  "The  Magistrate  shall  summon  any  witness  and 
examine  any  evidence  that  may  be  offered  in  behalf  of  the  accused  person  to 
answer  or  disprove  the  evidence  against  him,  and  may,  for  this  purpose,  at  his 
discretion,  adjourn  the  trial  from  time  to  time,  as  may  be  necessary."  The  first 
question  then  for  the  Magistrate  to  consider  was,  whether  these  witnesses  were, 
upon  the  facts  stated  for  the  prosecution  important  witnesses  upon  the  trial,  and 
such  as  the  defendant  was  entitled  to  have  summoned  and  their  evidence  taken 
in  order  to  disprove  the  evidence  offered  against  him.  There  can  be  no  doubt 
upon  the  evidence  for  the  prosecution,  that  these  witnesses  were,  if  the  story 
for  the  prosecution  is  true,  eye-witnesses  of  the  offence  which  was  alleged 
against  the  defendant.  It  is  impossible  to  state  beforehand  what  credit  will  be 
given  to  the  evidence  of  the  witnesses.  We  think,  therefore,  that  under  the  law 
the  Magistrate  was  bound  to  summon  these  two  witnesses  for  the  defence,  and 
to  have  them  examined.  He  has  a  discretion  to  adjourn  the  trial  from  time  to 
time  as  may  be  necessary  for  the  summoning  of  such  witnesses.  But  if  those 
witnesses  are  really  witnesses  who  can  speak  in  any  way  to  the  facts  of  the  case, 
and  who  may  be  material  for  the  defence,  the  Magistrate  should  exercise  that 
discretion,  and  should  summon  them. 

The  Sessions  Judge  was  also,  we  think,  wrong  in  law  in  rejecting  the 
application  of  the  defendant  that  these  two  witnesses  should  be  examined. 
TTie  Appellate  Court  has  power,  under  the  law,  to  order  that  further  evidence 
shall  be  taken  if  it  is  necessary.  And  we  think  that  our  proper  course  in  this 
case  is  to  order  the  Appellate  Court  to  send  down  directions  to  the  Magistrate  to 
have  the  evidence  of  these  two  witnesses  taken  in  the  presence  of  the  defendant, 
and  to  have  their  evidence  sent  up  to  the  Appellate  Court ;  and  that  the  Appel- 
late Court,  after  considering  that  evidence,  as  well  as  all  the  rest  of  the  evidence 
in  the  case,  will  record  a  fresh  judgment  and  decision  as  regards  the  defend- 
ant Mahima  Chandra  Shah. 

I  may  add  that,  although  in  this  case  there  has  been  already  a  conviction, 
and  to  Isome  extent  an  opinion  given  by  the  Judge  that  he  would  not  believe 
the  evidence  of  these  two  witnesses  whatever  they  may  say,  I  have  no  doubt 
whatever  that  the  Sessions  Judge  will,  notwithstanding,  give  a  full  and  fair  consider- 
ation to  whatever  evidence  may  be  given  by  these  witnesses ;  and,  after  taking 
their  evidence  into  proper  consideration,  will  pass  fresh  orders  upon  the  appe^ 
of  the  defendant. 

As  regards  the  remaining  defendants,  although  no  application  has  been 
made  before  us,  the  learned  Counsel  for  the  defendant,  Mahima  Chandra  Shah, 
has  pressed  upon  the  Court  that  the  further  trisU,  as  regards  them,  should  also 
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be  allowed  before  the  Appellate  Court ;  we  think  it  is  not  necessary  at  present        1871. 
to  pass  any  order  as  regards  them.     Should  the  result  of  this  further  trial  be-  -— — — 
fore  the  Appellate  Court  be  that  Mahima  Chandra  Shah  is  held  to  be  guiltless,  ^"^ 

it  may  possibly  be  that  that  may  have  some  effect  upon  the  case  as  against  the  ^^"^^  ^' 
other  defendants.    If  so,  their  case  can  be  taken  into  consideration  when  any    "^"^  ^^"^i- 
application  is  made  on  their  behalf.    But  it  by  no  means  follows  that,  even  if     tion^of 
Mahima  Chandra  Shah  is  guiltless,  all  the  other  defendants  are  innocent.  Mahima 

Chandra 
Mahima  Chandra  Shah  will  remain  upon  the  bail  which  has  been  already       siiah 
ordered,  imtil  the  Appellate  Court  has  decided  the  case  as  regards  him.  ^  ^  ^'^^ 

-•-—♦- App.  78. 


1870. 
Jan.  21. 


Be/ore  Mr.  Justice  Normany  Offg.  Chief  yusiice^  and  Mr.  Justice  Loch, 
In  the  Matter  of  the  Petition  of  PRANKRISHNA  CHANDRA 

AND  ANOTHER.* 

Penal  Code  (Act  XLV.  of  i860),  ss.  38o'44f'^Crimtnal  Trespass.  ^  ^*  ^*  ^* 

Entrance  of  a  member  of  a  Hindu  joint  family  into  the  family  dwelling-house      vJP'p  );  -% 
is  not  criminal  trespass.  L>5  W.  R.  0.  J 

The  entry  of  a  stranger  into  a  family  dwelling-house,  with  the  permission  and 
license  of  one  of  the  members,  is  not  criminal  trespass. 

On  the  8th  of  August  1870,  Prankrishna  Chandra  applied  to  the  Joint- 
Magistrate  of  the  24-Pergunnas  for  an  order  that  his  adoptive  mother,  Srimati 
Puspamani  Dasi,  and  his  wife,  Srimati  Kamini  Dasi,  who  (he  alleged)  had  been 
wrongfully  confined  by  Biswanath  Chandra  at  the  family  dwelling-house  at  Be- 
hala,  be  at  liberty  to  come  out  from  the  said  dwelling-house  with  their  personal 
property.  Thereupon  the  Joint-Magistrate  passed  an  order,  directing  Biswanath 
Chandra  to  allow  the  ladies  their  liberty,  unless  there  was  special  authority  or 
reason  to  the  contrary.  After  the  passing  of  the  order,  Prankrishna  Chandra  in- 
formed the  sub-inspector  of  police  that  Biswanath  had  collected  a  number  of 
lattials  to  commit  a  breach  of  the  peace.  The  sub-inspector  proceeded  to  Be- 
hala  to  see  that  the  Joint-Magistrate's  order  was  executed  without  a  breach  of 
the  peace.  Upon  the  arrival  of  the  police,  Prankrishna,  with  Jadab  Chandra 
Haldar,  entered  the  family  dwelling-house,  and  came  out  of  the  zenana,  accom- 
panied by  the  ladies,  with  their  personal  property.  On  objection  being  made 
by  Biswanath  to  the  removal  of  the  personal  property,  it  was  left  there  agree- 
ably to  the  direction  of  the  sub-inspector. 

On  the  following  day  Biswanath  Chandra  preferred  a  charge  against  Pran- 
krishna, Jadab  Chandra,  and  Madhusudan  Kurmokar,  under  ss.  380  and  447  of 
the  Indian  Penal  Code.  The  Magistrate  convicted  them  of  an  offence  punish- 
able under  s.  448  of  the  Penal  Code,  and  passed  a  sentence  that  each  of  the 
accused  do  pay  a  fine  of  Rs.  200.  On  appeal,  the  Sessions  Judge  confirm- 
ed the  sentence  of  the  Magistrate.  Prankrishna  and  Jadab  Cfhandra  applied 
to  the  High  Court  for  a  reversal  of  the  sentence  (inter  alia)  on  the  following 
grounds : —  • 

I.  That  as  the  complainant  Biswanath  and  the  accused  Prankrishna  were 
in  joint  possession  of  the  family  dwelling-house,  the  entry  of  the  latter  into  the 
said  dwelling-house  was  not  criminal  trespass. 

»  Criminal  Motion  Case,  No.  163  of  x870>  from  an  order  of  the  Sessions  Jud^e  of  21-Per. 
gumuts^  dated  the  3rd  December  1870.  ^ 

4« 
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1870.  2,  That  as  Jadab  Chandra  had  entered  the  said  family  dwelling-house 

with  the  permission  and  at  the  special  request  of  the  said  Prankrishna,  he  was 


In  the       j^^j  legally  guilty  of  the  ofFence  defined  in  s.  441  of  the  Indian  Penal  Code. 
Matter  of 
THE  Peti-  Baboos  Rames  Chandra  Mitier  and  Shyama  Lai  Mitter  for  the  petitioners. 

TioN  OF  Baboos  Ashuiosh  Dhur  and  Nilmadhah  Sen  contra. 

Pran-  rpjjg  judgment  of  the  Court  was  delivered  by 

KRISHNA 

Chandra,  Norman,  J. — ^This  case  does  not  appear  to  have  been  tried  either  by  the 

6  B-  L.  R.     Joint-Magistrate  or  the  Judge  on  appeal  with  a  suflSciently  careful  advertence 

App.  80.      to  the  definition  of  criminal  trespass  in  s.  441.     Prankrishna,  being  a  member 

[15  W.  R.  6.1  o^  the  joint  family,  committed  no  trespass  by  entering  the  house,  which  was 

the  joint  property  of  himself  and  the  complainant,  Biswanath  Chandra.     Nor 

did  Jadab  Chandra,  who  entered  with  Prankrishna  and  by  his  license,  commit 

the  offence  of  trespass  by  merely  entering  tbftioint  family-house. 

Prankrishna  entered  the  room  which  was  ordinarily  occupied  by.  Biswa- 
nath Chaij^dr^,  and  tljat  ^ntrj;  ii)^o^gji^anath's:MK)m  was,^,'we-think,  rightly  treat- 
••  ed  tij^'ife'  Jfoint-Tifagislrate  as  a  trespass.  To  make  it  a  <^minal^  trespass,  the* 
'entry  must  have  beejn  "with  intent  to  commit  iin  offence,  or  to  intimidate;  in- 
sult, bt  ktthby"'  Biswanath..  ^T^ii^  JoinjrMfigisttate.5ay&-diat  ?' there' ^anlij?  na 
doubt  that  this  was  done  with  the  intention,  as  legally  understood,  of  annoying 
Bisyanath.''  ^e  doi  not  understand,  twhat  the  Magistrate -me^ife  bj^the^Malifi- 
catidri^f  thSe^term  ,".^nnoying,". .  It  he.  meaas  something  teis'-flmtfa^iio^hcei 
as  the  term  is  ordinarily  understood,  we  think  it  is  not  sufficient.    -     ..    -  '" 

\  It  wa«  JCte1«te**dfed  for  'the^  defendants  diat'ihjy  acted  ip  j:Pp4  fa^th^  .  If  they 
did  so  act.ttt  gobd  faffti'^wilft'iht^nt  tbViiidickte  Praritrisiina's  supposed  rights, 
or  those  of  the  ladies  of  his  immediate  family,  though  under  a  mistaken  notion 
as  to  the  rights  of  Prankrishna,  they  certainly  cannot  t)e  safd  tohavg  aclfed  wilji 
intent. to^-innoy-^swkriathi^'  The  Jdint-RTagistrate  seeips  tQ  leave  out joi  the 
question'the  fetrpp^si^ohflhat- "they 'Intended  "W  cdtnnfit' an* offence,""  which,  il 
anything,  would,  we  suppose,  be  the  .offence  of  iheft. 

~  We  notjce  that  Ja.dfib  .Char^dfra  .did  not  enter  the'room  of  Biswanath.  If 
cTiilty  at  all,  he' can  only  ba  saas  a. per^^i^aWing  and:  abettingf  the  offence ^f 
PpinfcrfshHai'' •  •''  ^    ■  ^^ '      " '  '  .:.  I  -  .      - 

**  We  tli|pfe  %^  ^bere  shojil^  be  a.new/trialliof  the-sipbe^il  befcreftieTYidge,'. 


U  III,' 


Iu,T»R.MATT»r.  OF  THE  P^TTPrfOkri^^  tiOLAB/KHKNi*' 
pJ^is  Mookiear-^'ctr XX.  0/1^6$,  r.  '\^dHdr^ei  copy  'd/^^qg{strate,'^p^       f^,  JoTl 

6 B.  L.  R.  j^^/s:  prianne^ fotthe-Pfititioner.    .>  .  :.  • '  >;      nu  :  : .:    en.-;    •  .<:  m 

App.  83.  ■  '      •    "^  • 


•..J-; 


ri6W  R.  i?.l         The  judgment  of  the  High  Court  was  delivered  by  ^     . 

^MB,  il.TTpIt  ^peais  jJh^t: the  rOfficiating  Magistrate  of  Midnapdre  ha^ 
suspended  G^fafi  Khan^  a  mookteaiv  frompr^tfce  Infhis  Court, tSriiriinyK^oan 


•-AbpeftVairsinst'tiie'tifdj^'Oif  the  Sessions  Ju^^  of  Midn^^rer^,  cpnihr^tng^.  that  of  the 
Magistrate  of  that  district^  directing  the  petitioner^  Golab  Khajt>  fb  ceaie  to  practise  asmoofcteat^ 
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subordinate  to  him  jn  th^zill^.  ,  The  Judge  foriR^jr^s  4}|q  lett^t.pfithftiMagis-        1871. 

'ffate,  "with "the  remark  that  He^tfajnts  tjie  mook^ea^.  ^e^efYSa  ^10fi»  ittsisaaad.  — j 

Mr.  Vertannes,  who  appears  for  CJolab  l^han,  )ias.  dr^wjj,,tl^§^Atteutii)j|;of  the  "^"^ 

^Cotm<6  ^'^«;  Artf'X-X:'bf  1865  ;  'and  he  urges  that,  linder  th^t .section, it twas   Matter  of 
necessary  for  the  Magistrate  to  send  a  copy  of  the  charge  to  his  client,  and     "^"^  ^^ri^ 
also  a  notice  that,  on  a  day  to  be  therein  appointed,  such  charge  would  be  taken     '^^^  ^^ 
into  consideration;     -.'.   \     *. '  '  •  *,  «  Golab  Khan, 

It.  ^pp^ra  fr(Mn,tl}e>reiGpr4  that  the*  only  notice  Golab  Khttn  i-^ceiVfed'was    ^^'  ^'  ^' 
one'dafed  tTie.i6th'ir6ven^Ser  1870,  jn  which  be  is  directed  to  show  cause  why      ^^'  ^^' 
be  Alight 'not  tobe  susp^ndejd'frqm  prJiCctising'aS'aniooktea'r.    Ko  charge  was  [16  W.  R.  15.] 
set  out  in  this  notice,,  and  therefore  the  requirements,  of  s»  16  have  not- been 
conipri^d.wilh.'  '  .Wei  therpfore.  dire^^  the  Magistrate  will  proceed  accord- 

ing to  law,'and  send  a  copy  of  any  chaijg^  he  may  wish  U)  n%aH?>  i^.thltt  may 
be  made  against  the  inooktear,  to  the  mobktear,  and  also  a  notice  fixing  the 
day  ofl'whieh  ^uch-chargfe  ^*1ll  be  ta1<en  into  consideration.  The  day  appoint- 
ed should  be  within  a  reasonable  time^j^  as  t;0;giye:.the.mf^ 
nity  to  prepare  his  defence.  In  the  meantime^  pi^pc^iAg  the  jnye^igatiop>  Golab 
•Khun'wilf  ifemaiMiihtiyi^^usperi^^^  '    _. ./'     ,  .,  ..  . .,    ^.. .,:    .  j  .  . 


«^ 


Irf^trfe  MAiTTEk  W^vit  J^etition  of  'C.'  G.  D."^  BETTS  and  MAHdMED        1871. 

Evidence-^Regojd^'^Qo^viQHon  quashed,  *  *        ' 

,.....,.. VI  App.  S3. 

The  prisoners  were  convicted,  under  s.  i%i  of'thfe  WdTah  Penaf  Co3ej"upon  j.     «;  R  « i 
evidence  taken  in  another  case-to  whi«h  the  prisoners  were  trot  parties/  TheT  ddnvic-  '■'^  ^ 

tion  was  set  aside.       .    t,  ^  j     o    r*  ->--'  •  -•'  '"  '  ** — *"    "  ' 

t::  ^3^fclcA^^^^/^ai/iblr andBabocr^ij^^  fbf^tfee  petifioners.o'-  - .. 

^  -  ^^aiy56  Juggaddfihrid Mo'okerjeeiox  the  Crown: '*     ' '    ^ '"'.  ^"'; ''" 

.    iThe  judgment  of  Uw  Court jWa^cj^e^^^  tLL>::  .->::.•  :j   .  to  .^u  -: 

Bayley,  J. — It  is  clear  (and  the- Government  Advocate  does  not  contend 
it  iS(flA,-W3W«P)  dijaHtheeconsFiotian  to  th^sfe"  two  eaie§-had  beenhad  on  the 


evidence  taken  in  the  original  riot  case,  in  which  these  petitioners  were  nbt  be 
fore  the  Court;  at  any  rate,  they  were  neither  convicted  nor  acquitted  in  that 
case. 

Now,  a  charge  under  s.  1 54  of  the  Indian  Penal  Code  ought  to  be  a  clear 
and  distinct  charge  of  the  offence  specified  in  that  section.  After  such  charge, 
the  prisoner  should  be  called  on  to  plead,  and,  if  his  plea  is  '  not  guilty,'  then 
legal  evidence  for  the  prosecutk)n  should  be  gone  into.  The  records  of  another 
case  would  not  of  themselves  be  legal  evidence  for  the  conviction.  This  sepa- 
rate evidence,  in  sqpport  of  the  charge  under  s.  154,  being  given,  and  a  prima 
facie  case  being  made  out  for  the  prosecution,  the  prisoner  must  then  be  allowed 
opportunity  to  rebut  that  evidence ;  after  which,  judgment  should  be  passed. 
In  this  case,  however,  no  such  procedure  has  been  observed,  and  there  ia  no 


•  Revision  of  Proceedings,  under  s.  404  of  th&Codcof  Crtminal  Procedure,  in  the  Criminal 
\IL^Qf^  e*»^  Nqs.  147  W\^  of  1870. 
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1870.       evidence  to  support  the  charge,  except  the  reference  to  the  records  of  the  riot 
— j^  ^^^ —  case,  and  the  presumptions  arising  therefrom. 

Matter  of  The  proceedings  of  the  lower  Courts  are  set  aside,  and  the  fines  ordered 

THE  tsTi-    t<^  ^^  refunded. 


TION  OF 


C.  G.  D.  Before  Mr,  Jmiice  Mitter  and  Mr,  Justice  Ainslie, 

6  bT^R.        ^^^  QUEEN  V.  KALI  CHARAN  DAS  and  others  (Appellants)  * 
Add.  83.       -^^wfl/  Code  (Ad  XLV,  of  j86oJ,  s,  304-^ulpable  Homicide  not  amounting  to 

Murder — Mitigation  of  Sentence. 

In  his  charge  to  the  jury,  the  Judee  should  draw  a  distinction  between  the  two 
classes  of  culpable  homicide  mentioned  in  s.  304  of  the  Penal  Code,  and  direct  them 
to  find  specially  under  which,  if  either,  the  prisonei'  was  guilty. 

Eaboos  Mahini  Mohan  Roy  and  Biprodas  Mookerjee  for  the  appellants. 

The  judgment  of  the  Court  was  delivered  by 

MiTTER,  J. — ^The  prisoners  in  this  case  were  found  guilty  by  a  jury  of  cul- 
pable homicide  not  amounting  to  murder,  and  sentenced  by  the  Judge  to  trans- 
portation for  life,  under  the  provisions  of  s.  304  of  the  Indian  Penal  Code.  It 
appears,  however,  that  the  Judge,  in  charging  the  juiy,  did  not  ask  them  to  find, 
specifically,  whether  the  prisoners  had  done  the  act  with  the  intention  of  causing 
death,  or  of  causing  such  bodily  injury  as  was  likely  to  cause  death;  or  whether 
they  had  done  it  simply  with  knowledge  that  it  was  likely  to  cause  death,  biit 
without  any  intention  to  cause  death,  or  to  cause  such  bodily  injury  as  was 
likely  to  cause  death.  S.  304  evidently  draws  a  distinction  between  these  two 
classes  of  culpable  homicide,  for,  in  the  one  case,  the  offender  is  liable  to  be 
sentenced  to  transportation  for  life,  whereas  the  maximum  punishment  that  can 
be  inflicted  in  the  other  is  a  sentence  of  rigorous  imprisonment  for  ten  years. 

Under  these  circumstances  it  is  quite  clear  that  it  was  the  duty  of  the 
Judge  to  point  out  this  distinction  to  the  juiy ;  and  as  that  has  not  been  done 
in  this  case,  we  must  take  it  for  granted  that  the  prisoners  have  been  found 
guilty  of  the  lighter  description  of  culpable  homicide  not  amounting  to  murder. 
This  view  is  supported  by  a  decision  of  this  Court  in  The  Queen  v.  Amir  Khan^\ 
and  we  therefore  reduce  the  sentence  passed  on  each  and  all  of  the  prisoners 
to  one  of  rigorous  imprisonment  for  ten  years.  We  see  no  reason  to  mitigate 
the  sentence  any  further. 

*  Criminal  Appeal,  No.  877  of  1870,  against  the  order  of  the  Sessions  Judge  of  Nuddea, 
dated  the  8th  November  1870. 

t  Before  Mr,  Justice  E,  Jackson  and  Mr.  Justice  Mitter. 

THE  QUEEN  v.  AMIR  KHAN  and  others  (Appellants). (a) 
[12  W.  R.  35.]  The  22nd  July  1869. 

Baboo  Rasbehari  Ghose  for  Amir  Khan. 

Jackson,  J.— It  has  not  been  shown  that  there  was  any  misdir^on  to  the  jury  on  any 
point  of  law  which  could  in  any  way  vitiate  the  proceedings  of  this  trial. 

The  pleader  for  the  appellant.  Amir  Khan,  urges  several  points,  which,  he  says,  amount  to  a 
misdirection ;  but  he  has  not  satisfied  us  that  there  has  been  any  error  in  law  in  the  course  of  the 
summing  up  by  the  Judge  to  the  jury. 

The  jury  found  the  prisoner.  Amir  Khan,  guilty  of  culpable  homicide  not  amounting  to  mur- 
der under  s.  304  of  the  Indian  Penal  Code;  and  the  Judge  has  sentenced  this  prisoner  to  trans- 

(a)  Criminal  Appeal,  No.  425  of  1869,  from  an  order  passed  by  the  Sessions  Judge  of  East 
Burdwan,  dated  the  oth  May  18(39. 
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Before  Mr.  yusHce  Kemp  and  Mr,  yusiice  Glover,  1871. 

THE  QUEEN  v.  ISHAN  DUTT  (and  others).  Appellants  ♦  Qy^g^ 

Evidence^^CrosS' examination^^  Witness  for  Defence,^  v. 

Baboo  Mahendra  Lai  Seal  for  the  appeUants.  ^^^^^  ^""' 

Kemp,  J. — I  think  it  right  to  remand  this  case  to  the  Sessions  Judge,  with  ^  '  'gg  * 
directions  to  insist  upon  the  attendance  of  the  witness  Saudamini  Naptini.  It  ^^' 
appears  on  the  record  that  this  woman  was  named  before  the  Magistrate  by  C'SW.R.  34.] 
the  prisoners  as  a  witness  for  their  defence  in  the  Sessions  Court.  A  summons 
was  issued ;  but  it  appears  from  the  return  to  that  summons  that  the  witness 
Saudamini  refused  to  accept  service,  and  that  she  absconded.  On  this  return 
the  Magistrate  passed  a  formsj  order  "that  .it  be  kept  with  the  record,"  and 
no  further  steps  appear  to  have  been  taken  by  him  to  enforce  the  attendance  of 
this  witness.  At  the  trial  before  the  Sessions  Court  the  prisoners,  through  their 
pleader,  demanded  as  a  right  to  have  this  witness  summoned.  I  think  that  they 
were  entitled  to  do  so  under  s.  375  of  the  Code  of  Criminal  Procedure, 
which  enacts  that  "an  accused  person  shall  not  be  entitled  of  right  to  have  any 
other  witnesses  summoned  than  the  witnesses  named  m  the  list  delivered  to  the 
Magistrate  by  whom  he  was  committed.  Now,  it  is  clear  that  in  this  case  this 
witness  was  named  in  the  list  delivered  to  the  Magistrate  by  the  accused, 
and  therefore  the  prisoners,  as  a  right,  were  entitled  to  have  her  examined. 
Moreover,  she  appears  to  be  a  material  witness,  and  we  cannot  dispose  of  the 

.  portation  for  life.  The  pleader  for  the  prisoner  has  referred  us  to  s.  304,  and  has  pointed  out 
very  correctly  that  the  punishment  laid  down  in  that  section  for  culpable  homicide  not  amounting 
to  murder  diners  in  difirerent  cases.  The  sentence  may  be  one  of  transportation  for  life' or  impn- 
sonment  of  either  description  for  a  term  which  may  extend  to  ten  years,  and  also  fine,  if  the  act 
by  which  the  death  is  caused  is  done  with  the  intention  of  causing^  death,  or  of  causing-  such 
bodily  injuiT  as  is  likely  to  cause  death;  or  imprisonment  of  either  description  for  a  term  which 
may  extend  to  ten  years,  or  fine,  or  both,  if  the  act  is  done  with  the  knowledc^  that  it  is  likely 
to  cause  death,  but  without  any  intention  to  cause  death,  or  to  cause  such  bodily  injury  as  is 
likely  to  cause  death.  The  Judge  should,  therefore,  have  called  upon  the  jury  to  state  which  de- 
scription of  culpable  homicide  the  jury  considered  proved  against  tne  prisoner;  and  as  the  Judge 
did  not  do  so,  we  think  it  must  be  held  that  the  conviction  was  for  the  lighter  offence.  Looking 
also  to  the  circumstances  of  the  case,  it  does  not  appear  that  the  sentence  passed  is  more  severe 
th^  the  offence  warranted. 

There  seems  to  have  been  only  one  blow  struck,  and  the  blow  was  inflicted  in  a  moment  of 
passion  and  anger ;  and  although  there  was  no  real  provocation,  there  was  some  cause  to  excite 
the  prisoner's  rsige.  But  the  prisoner's  conduct,  after  he  struck  down  Madhab  Mandal>  was  ex- 
tremely bad.  m  made  no  attempt  to  raise  him  up,  or  restore  him,  but  only  thought  of  how  he 
was  to  get  rid  of  the  body. 

After  finding  that  Madhab  was  dead,  he,  with  the  assistance  of  others,  carried  off  the  corpse, 
cut  off  the  head,  and  threw  both  the  head  and  body  into  a  neighbouring  tank. 

The  sentence  we  would  pass  on  the  prisoner  is  rigorous  imprisonment  for  ten  years.  The 
Judge  will  see  that  a  warrant  to  that  effect  is  issued. 

The  two  other  prisoners,  Nekra  Dome  and  Narayan  Dome,  have  also  appealed,  and  the 
pleader  for  the  prisoner.  Amir  Khan,  was  allowed  to  address  the  Court  on  their  behalf.  But  we 
see  no  reason  to  interfere  with  the  conviction  and  sentence  in  their  case.  They  were  chowkidars ; 
and  as  they  assisted  th^  first  prisoner  in  trying  to  escape  from  justice,  they  have  been  very  pro- 
perly severely  punished. 

Their  appeal  is  therefore  rejected. 


*  Criminal  Appeal,  No.  48  of  1871,  from  an  order  passed  by  the  Sessions  Judge  of  Beer- 
bhoom,  dated  the  2nd  December  1870. 

t  See  Ramdhan  Mandal  v.  RajbalM  Paramanick,  ante  App.,  p.  10;  Ram  Sahai  Chow^ 
dhry  v.  Sanker  Bahadur,  ante,  App.,  p.  6$  (see  p.  332  of  thb  book);  and  In  the  Matter  of  the 
Petition  of  Mahima  Chandra  Shak,  ante,  App,,  p.  78  (sec  p.  335  of  this  book). 
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1871.        case  satisfactorily  .without  her  evidence  being  t^k^n.    The  caaie  is,  therefore, 
remanded  foflne  ^\iriJ6ie  of^^enfcrclng:  the^'attbndohce  of  SSndamini  and 
QuiBN      taking  her.  eyidei^ce.    After  taking  j^revidence^^e  Judge  wjll  ca^^ 
*•  '       prisoners  for  their,  defence,  take  a  fresh  opinion  from  the  assessors,  and  pass 
IsHAN  DuTT,  a  fresh  decision.'  "'  "        ' ''     '•'   -     '''''  '■*^'^' ' '"'  "*'  ''''*" 

A      88  *  "^^^  ^^^  P^^^*  taken  by  the  pleader' for  the  prisoners  is  that- the- Judge  is 

w^R  *  1  ^it)ng^jh-not*hiayjJag  permitted  .the  pleader  for  tl^  prisQiiijrs.ta.^iroQ^H^^tmine 
L15  w.  K.  34.J  Yjjg  witness'Kedarhath  Mittei*,  Sub-Assistant  Surgeon  of  Rampore  Haut.  The 
Judge-^tys  m  his  judgment  *'tfaat  ^he  prisoners*  pleader  wished  to  cross-exa- 
mine Jhis  witness  as.  to  the  resuUiof  ^my,  ca»versation  h^jnigbt  have  had:«ri^J«ls 
patient,  but  that  the:  Court  demurred  to '^is,  asth^  witness  .wM  .only*  j^xcuiAined- 
iimcWef dstehisi^rofessionted ei^aminafion  and  treatment. of. thft  ^yownd*/'..  !!A»y 
txamiaation«'\the  Judge. observes^  ''of  this.HWAtness  asito.the  fadbs^  of  <the.  ca^ 
:fioiildiii}nlyob&X3arned  tm  byrthe  prisoners'  pldaderoa' the  ^tnes9*^ein|^  called 
'&s d  witness  forthe  defcno?,  and'not  iixcrossrfexaiAinJttSQlx  qf  JhiA:evidenc<^  given 
^  ja  m^tal  man  oa>bebalf  of  \h»  prosecution^'.  T^he  pleader^oKtheprisonetis, 
.^jnipport  allus^c6ntentionvha»^"ca41ed  our  attention  to- Several  -passages,  of 
^Taylor  onJErfdexioe.*'  It  appears  from 'that;autbQrity.  that,  in.  America,i  a.party 
fads  n6  right  to  cross-examine  any  witness  except  as  to  ckoiimstaiiceft  connect- 
ed, with,  matters  stated  JnJus.idiBectexamiftalioRv<Hidd^t,.Jf  fae^wiriie^.-Co  ex- 
.Itmineohim  respecting'.otheri matters,^ he  must^do  SD  by  tiftakinghim  hts  0^ 
T^nteessrandby'tallii^  hiih,^as  such,  itx\the  subsequent  progress. of  the  :cattse. 
Nb^Hr,  in  this  case,  the  Sub- Assistant  Surgeon  stated  circumfitances^  in  hi^i  direct 
examination  which  were  connected  solely  with  the  injuries  inflicted  upon  the 
wlthess'Becharam,"  and  the  points  upon  which  the  pleader  for  the  prisoners 
^pri^ed^to  wfalnine'the^said  ^nfes  KedaiiaA^dre.hot  ccft^netited.wit^  aiiy..cu^ 
cumstances  stated  in^e  direct  examTna|ioh*o^  therefore,  if  we 

wfeH.W  appIKtKe*  r^^  o&yn^U^ Aw^FWi  t^^^^  pri^oneis  would- iaie-tQ 

in^kfrKedarnath^'Mitter  their  own<  witness  by/caUdng^  him  foi^  the  defoicey  and 
Biqn.examiningrihiifi  teaming  cfth^'^atter^'^hari^-fHoSe  bbrine^ttjd ;\^ 
circumstances  stated  in  his  direct  examination; Jbvitlhexe,isane2th(^rpas^^  S 
be  found  in  p.  11 55  of  the  same  work,t  which' lays  down  that,  if  a  witness 
called  by  one  of  the  parties  i^srcompefenrwilness,  the  opposite  party  has,  in 
strictness,.  a,dgh$  to  croasrexaminft  him,  though^h^  f^rty.  <?;»lUQg  Wm.faas  de- 
clined to  ask  a  single  question.  I  think  that  in  this  casey-as^  the  wkne^s  Keda#^ 
aalik^Mkterswas  ^compcrtientiritnes9;'and  as  he^wds  cailckl  by  the  piosectition, 
rflBcragfirKe ^^g^lj^^SMkiejtf.tJ^. ^e:p|6si<?5^tfoii.^iily:iis  fo  such  matters  as c«rn« 
*  "al  khowledge,  and  he  refers  only  to  " 


within  his  prbiessioriar  knowledge,  and  he  refers  only  to  his  professional  ex- 
amination of  the  wounds  inflicted  upon  Becharam,  and  to  their  treatment,  the 
Judge  ought  to  have  allowed  the  pleader  for  the  prisoners  to  cross-examine 
that  witness  without  making  him  a  witness  for  the  defence.  We  therefore 
direct  that,  on  the  re-trial  of  the  case  which  we  have  ordered  with  reference  to 
the  evidence  of  the  witness  Saudamini,  the  Judge  will  recall  the  Sub-Assistant 
Surgeon,  and  permit  the  pleader  for  the  prisoners,  or  the  accused  themselves, 
if  no  pleader  should  appear  on  their  behalf,  to  cross-examine  this  witness. 

Glover,  J. — I  concur  in  sending  back  this  case.  The  prisoners  did  all 
they  were  bound  to  do  in  summoning  their  witnesses,  and  if  one  of  the  most 
important  of  them  evaded  summons,  as  it  appears  from  the  Nazir's  return  that 
she  did,  it  was  tiie  Magisti^ate's  duty  to  have  taken  all  the  measures  required 

•  5th  Ed.,  p.  1243, 
\  Id.  p.  t24p. 
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by  the  Procedure  Code  to  enforce  that  witness's  attendance.    The  prisoners 

were  in  jail  at  the  time,  and  are  not  to  be  supposed  to  have  known  of  the  return,        ,3^,^ 

and  could  not  therefore  have  applied  to  the  Court  sooner  than  they  did.     I 


think  that  Saudamini's  evidence  should  be  taken,  and  that  the  Sessions  Judge  Qu^en 

should  pass  a  fresh  decision  in  the  case  after  recording  that  evidence.  -p. 

As  to  the  other  point  raised — namely,  the  right  of  the  prisoners  to  cross-  ^^han  Dutt, 

examine  the  Sub-Assistant  Surgeon — I  have  some  doubts  as  to  the  correctness  ^  ^-  ^'  ^* ' 

of  the  objection.    As,  however,  Mr.  Justice  Kemp  thinks  that  the  Sub-Assistant  App.  88. 

Surgeon  might  have  been  so  cross-examined,  I  do  not  desire  to  object  to  the  15  W.  R.  34. 
case  being  remanded  on  this  point  also. 


"  THE  QUEEN  v.'  BANDA  ALI  (Prisoner).*  1871. 

PunTsftm^nf\EHha7tcementcf^Cp)n^^ta,tioHjoX^^n^^  

Imprisonment,  '^       *^    ^ ''       6  B.  L.  R. 

OpW  convi«if6tt  «f  the  offdrt^e  of  ft^ti^-brcaMng,  f hg  a<*fii5ed'WM^enteftced  by.      ^PP*  ^' 
the  Deputy- M^etFafcetoIsii^flWfttlte^  HgrorOusiJitlipatfoMneirtt'aiid  to  be  whipfj^d/-  «5  W.  R.  7. 
On  appeal,  theJudgdiQi]in4/thatMa9thi5tii')asth«iii:stt>Senix,/th&additiooaIptm 
mentx>fjwhipping.iy^  illegal,  ^pd„^t^ing  j^fti^^  SftfliUichLQf  the  seol^n^e^^  Pfts^^f4c 
sentenc;!e  of  J;hre;/e  jwpiilths',  rjgprous  imp^is^ 
ous  imprisonment  p^ed.{)y,tl)e  If^^uj^  .-.^^,.    ,    ,f...  i.,     ,:  c  -^^r    iC 

Xqch*  J..-:-It  appears  to  me  that  the  view  taken  by  the  Sessions  Judge  is 
not  cQjTect,'.and  that.Ms.  order  is.  in:  effect  aii  e'nhancdnfent'ofth^«entenc^pass- 
ed  upon  the  prisoner  by  the  Deputy  Magistrate.    The  prisoner  y«  iconvietM-' 
of  hou^e-breaking,  and  sentenced  to  rigorous  imprisonment  for  six  months,  and 
to  be  v^Kippe^."'  A's  this' was  ailirst'ofe nee  of  the  kind,  so  much  6f  'the  'sfeh- 
tence  asdii;ected'the  pnsofier' toffee  wliipped,  passed  by  the  Depilt>'  Magistrate";' 
.was  'illegal;  aiid*  Ifas  figttiy  "been  set  aside  by  the  Sessions  J.tid^e ;'  bUr  whe^i- 
the  Sessions  Judge  went  further,  arid  sentenced  the^risoner  td' three'  Months*' 
impfisonmeiit'm  ad'dltlbri  to 'the  six  month ^'alreadf  gi^^  b}^  the  Deptity^ 

Magfslrate,'hTs  order xas^  uiidoubtedlj,  aii  enhandefherit  of  the  sentenice  passed*- 
upoii'lhe  prisorier'byiKe 'Deputy  Magistrate.  The'\\'hip|>in'^;iVai"in  addition' 
to  any  otTief  fluriish'mehtV  w^icK  ifie  prispher  might  be  fiable  tindef-  the  Pertif 
Code,  TTKi's  adafitToiial  pumsjiment*  \vks  ill^g'al '  iti  tlie^  f)reserit  cas6,  arid  tM 
TudRe"'c6uTa  not  legally)  ^s'l'aiajct'he  has .dohb. * cplici'rA'ut^^  it't6  Wrther  im^fri-^' 
sonment  of  three  months.  ,        ..  .      .^,„„   ,„„,„  .. 

I  think  the  order  of  the  Sessions  Judge  as  regards  the  additional  impri- 
sonmcot  fea-thce&tmontiis,  to  wtich  he.hafe  sentenced-the  prisoner,  must  be  sel 
asides.*)]    c     ao/^'i  ;;  ii.-:;  v.it*'-'  -.1  r  .•.»...'    ;  »i   i  ^,«-->    .,.  -•       ^  ,^7 

MiTTER,  J.— I  am  of  opinion  that  the  additlcmkl  sentence  of  three  ncio9tibs\ 
rigorous  imppsonmenf^passed  by  the^  Sessions  ^^ud^^in^th^^^^ 
to  law.  _^  ^     ,  ^        »  ^    ,.  ^  ^v^^  ,    ,    <  :.   ,^^  J  cl'tf  i  p^:m  :n  (n\:in  r-'.:-  ,«•:  i  -1:  <*^.# 

S.:4X^  Qfothe  Code  of  .Griioinftl  P^QfierfuW/saxs::-  YiTH^p^Jl^te  ^uft^ 
may, a£ter:pejTi8ingr Ae.iiro(;ecding«i,o{f  tb«  Jqw^jg^G^^  a^# , ^f^ey  >p^ji\gj t|ip. 
^  —  ■     '  *  ^•'  ■^'^' — t  •■  t  wnn — mi  jii  i  ; cU'ivc  n  ^  . ,  '^>h«.'e. '^>  >  • 

Code  of. CiiTMiiMlfftoe^dMeht  .-.il^I  i,h  1;*  j.-  hjorf  37/ 1:  .0  in  'chi:  oj  L'^ju^^ij^.v^  r,^  ,«*!-»/« 
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plaintiff  or  his  counsel  or  agent,  reverse  or  alter  the  sentence  of  that  Court, 
-  but  not  so  as  to  enhance  the  punishment  that  shaU  have  been  awarded." 

I  think  that  the  Appellate  Court  is  bound,  under  this  section,  to  satisfy 
itself  beyond  all  reasonable  doubt  that  the  alteration  which  it  proposes  to  make 
in  the  sentence  of  the  lower  Court,  would  not  amount  to  an  enhancement  of  the 
punishment  already  awarded  by  that  Court.  If  the  alteration  is  restricted  mere- 
ly to  the  degree  of  the  sentence,  no  difficulty  whatever  can  possibly  arise.  But 
If,  on  the  other  hand,  it  goes  to  affect  the  nature  of  the  sentence,  as  in  the 
present  case,  the  difficulty  becomes  almost  insurmountable.  Things  dissimilar 
in  nature  do  not  admit  of  any  direct  comparison  with  one  another;  and  if  there 
is  no  fixed  scale  or  standard  by  which  the  comparison  can  be  made,  the  task 
must  be  given  up  as  a  hopeless  one. 

The  learned  Judge  says  that  a  sentence  of  rigorous  imprisonment  for  nine 
months  is  equivalent  to  one  of  rigorous  imprisonment  for  six  months,  coupled 
with  whipping.  But  from  what  materials  this  calculation  has  been  made,  I  am 
wholly  unable  to  make  out.  Granting  that  whipping  is  generally  looked  upon 
as  a  more  degrading  punishment  than  imprisonment,  it  does  not  necessarily 
follow  that  the  substitution  of  rigorous  imprisonment  for  whipping  would  not, 
under  any  circumstances,  amount  to  enhancement  of  punishment.  A  poor 
wretch,  who  has  got  a  large  family  to  support,  might  prefer  to  be  let  off  with  a 
few  stripes,  insteswl  of  being  incarcerated  in  jail  for  any  lengthened  period  of 
time;  and  in  his  case  at  least  the  Appellate  Courtis  bound  to  show  satisfactori- 
ly that  it  is  not  really  enhancing  the  punishment,  before  it  undertakes  to  sub- 
stitute the  one  punishment  for  the  other  without  his  consent. 

But,  be  this  as  it  may,  it  seems  to  be  perfectly  clear  that  the  Legislature 
has  not  supplied  us  with  any  data  from  which  the  comparative  severity  of  the 
two  sentences  under  our  consideration  can  be  determined;  and  it  is,  therefore, 
impossible  to  say  how  many  strokes  of  the  cat-o'-nine-tails  would  be  equivalent 
to  a  sentence  of  rigorous  imprisonment  for  a  given  period  of  time.  It  cannot 
be  contended  for  one  moment  that  each  individual  Judge  is  at  liberty,  in  a  case 
of  this  kind,  to  act  according  to  an  arbitrary  standard  of  his  own.  Every  discre- 
tion vested  in  a  Court  of  Justice  must  be  exercised  in  a  reasonable  manner  and 
upon  reasonable  grounds;  and  the  power  of  altering  the  sentence  conferred 
upon  the  Appellate  Court  by  the  provisions  of  the  section  above  quoted  is,  by 
no  means,  an  exception  to  this  rule.  If  we  hold  with  the  learned  Judge  that  a  sen- 
tence of  twenty  stripes  is  equivalent  to  one  of  rigorous  imprisonment  for  three 
months,  there  seems  to  be  no  reason  whatever  why  another  Judge  should  not  be 
permitted  to  hold  that  the  same  sentence  is  equivalent  to  one  of  rigorous  im- 
prisonment for  as  many  years.  An  Appellate  Court  can  alter  the  sentence  of 
the  lower  Court,  it  is  true ;  but  if  it  is  not  in  a  position  to  say,  upon  some  reason- 
able grounds,  that  the  alteration  which  it  proposes  to  make  would  not  amount 
to  enhancement  of  punishment,  it  is  bound  to  reject  that  alteration  as  contrary 
to  the  express  provisions  of  the  law.  ^ 

Whether  a  sentence  of  fine  can  be  substituted  for  one  of  imprisonment  or 
not  is  a  question  upon  which  I  wish  to  express  no  opinion.  The  Legislature 
has,  in  some  cases,  laid  down  the  limits  within  which  those  two  punishments 
can  be  awarded  in  the  alternative,  and  within  those  limits  the  Appellate  Court 
may  make  any  alteration  in  the  sentence  of  the  lower  Court  it  may  think  proper. 
But  the  case  now  before  us  stands  on  a  quite  different  footing.  Here  there  is 
po  l^al  or  rational  standard  of  comparison  of  any  kind  whatever;  and  in  the  ab* 


Digitized  by 


Google 


BENGAL  LA  W  REPORTS.    APPENDIX,     VOL,   VL      345 

sence  of  such  a  standard,  the  learned  Judge  had  no  power  to  take  it  for  grant-        1871. 

ed  that  a  sentence  of  twenty  stripes  was  equivalent  to  one  of  rigorous  impri-  — 

sonment  for  three  months.  Queen 

But  there  is  another  ground  upon  which  the  Judge's  view  appears  to  me   3  ^^^   ^^^i 
to  be  erroneous.  It  is  admitted  on  all  sides  that  the  sentence  of  whipping  passed     g  n  ,    o  ' 
by  the  Deputy  Magistrate  in  this  case  was  altogether  illegal.     Such  a  sen-      a 
tence  is,  in  the  eye  of  the  law,  an  absolute  nullity;  and  the  learned  Judge  ought        P^*  ^^* 
to  have,  therefore,  excluded  it  from  his  consideration  in  estimating  the  amount  ['5  W.  R.  7.] 
of  punishment  awarded  by  the  Deputy  Magistrate.    That  punishment  was  one 
of  six  months'  rigorous  imprisonment,  and  it  was  this  punishment  only  that 
the  learned  Judge  had  to  deal  with  in  fixing  the  final  sentence,  the  other  pun- 
ishment— namely,  that  of  whipping — being  absolutely  null  and  void,  and  there- 
fore liable  to  be  considered  as  if  it  had  never  been  passed  at  all.     If  the  Deputy 
Magistrate  had  not  sentenced  the  prisoner  to  whipping,  in  addition  to  rigorous 
imprisonment  for  six  months,  it  is  perfectly  clear  that  the  learned  Judge  could 
not  have  added  a  single  day  to  the  period  of  imprisonment.     How  then  can  it 
be  contended  that  the  mere  fact  of  the  Deputy  Magistrate  having  passed  the 
additional  sentence  of  whipping,  which  sentence  was  wholly  illegal  and  void, 
enabled  the  learned  Judge  to  increase  that  period  from  six  to  nine  months.  The 
learned  Judge  admits  that  he  did  so,  because  he  thought  that  six  months'  rigorous 
imprisonment  would  not  be  sufiicientto  meet  the  gravity  of  the  offence  committed. 
But  if  this  is  not  tantamount  to  enhancement  of  punishment,  it  is  difficult  to  say 
what  enhancement  of  punishment  means.  It  may  be  that  the  Deputy  Magistrate 
might  have  sentenced  the  prisoner  to  a  term  of  imprisonment  longer  than  six 
months,  if  he  had  been  aware  of  the  fact  that  he  had  no  power  to  pass  the  addi- 
tional sentence  of  whipping.  But  all  speculations  of  this  nature  are  beyond  the 
province  of  an  Appellate  Court,  fori  see  no  reason  whatever  why  that  Court  should 
be  permitted  upon  the  basis  of  such  speculations  to  do  what  it  could  never  have 
done  if  the  lower  Court  had  not,  in  passing  the  sentence,  gone  beyond  the  limits 
fixed  by  the  law.  The  addition  of  the  illegal  sentence  of  whipping  by  the  Deputy 
Magistrate  could  not  have  possibly  increased  the  powers  of  the  learned  Judge 
sitting  as  a  Court  of  Appeal ;  and  the  prisoner  was,  therefore,  entitled  to  stand  be- 
fore him  as  if  that  addition  had  never  been  made  at  all.  To  hold  otherwise,  would 
be  to  take  advantage  of  an  illegality  committed  by  the  Deputy  Magistrate,  and 
the  prisoner  has  therefore  every  right  to  contend  that  no  such  advantage  ought 
to  be  taken  against  him  in  dealing  with  his  appeal. 

The  case  put  by  the  learned  Judge,  in  which  the  sentence  of  the  lower 
Court  is  found  to  be  altogether  illegal,  stands  on  a  quite  different  footing.  It  may 
be  that  the  Appellate  Court  may  in  such  cases  quash  the  sentence  as  absolutely 
null  and  void,  and  direct  the  lower  Court  to  pass  a  new  sentence  according  to  law, 
or  it  may  even  pass  such  a  sentence  upon  its  own  authority.  But  I  do  not  wish 
to  express  any  opinion  on  this  point,  one  way  or  the  other.  It  is  sufficient  for  me 
to  say  that  the  three  months  of  rigorous  imprisonment  added  in  this  case  to  the 
six  months  already  awarded  by  the  Deputy  Magistrate  clearly  amounted  to  en- 
hancement of  punishment,  and  that  the  case  falls,  therefore,  within  the  express 
words  used  in  the  last  portion  of  s.  419. 

In  conclusion,  I  have  simply  to  observe  that  the  argument  based  upon  the 
provisions  of  s.  i  a  of  the  Whipping  Act  has  no  bearing  upon  this  case.  That 
section  refers  to  the  Court  by  which  the  case  is  tried  in  die  first  instance,  and 
not  to  a  Court  of  Appeal. 
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For  the  above  reasons  I  would  reduce  the  sentence  passed  by  the  Sessions 
Judge  to  one  of  rigorous  imprisonment  for  six  months  only. 

-#_»- 

^     ^^7'*  Be/ore  Mr.  Justice  Norman,  Offg.  Chief  Justice,  and  Mr.  Justice  Loch. 

^««-  '7'  THE  QUEEN  v.  NGA  CHO .♦ 

^^  ^*  ^'  Act  XXVir.  of  tSjo,  s.  to,  2g4A^LoUery  Office. 

r  <  w  R      1  ^°  charge  for  the  offence  (of  keeping  a  lottery  office)  under  s.  lo,  Act  XXVII. 

L15  w.  K.  2. J  ^£  jg^^^  294A,  can  be  entertained  without  the  authority  of  the  Local  Government. 

The  judgment  of  the  High  Court  was  delivered  by 

Loch,  J. — This  case  appears  to  have  been  taken  up  and  disposed  of  by  the 
Magistrate  without  the  authority  of  the  Local  Government  having  been  obtained 
to  the  institution  of  the  proceedings.  Now,  though  it  be  an  offence  under  s.  10, 
Act  XXVIL  of  1870,  294A,  to  keep  a  lottery  office  not  authorized  by  Govern- 
ment, &c.,  &c.,  yet  s.  14  of  the  Act  provides  that  no  charge  under  294A  shall 
be  entertained  by  any  C  ourt,  unless  the  prosecution  be  instituted  by  order  of,  or 
under  the  authority  from,  the  Local  Government.  The  proceedings  in  this  case 
must  consequently  be  set  aside. 


Be/ore  Mr.  Justice  E.  Jackson  and  Mr,  Justice  Mookerjee. 

THE  QUEEN  v.  MAHIMA  CHANDRA  DAS  and  others  (Appellants).! 

Evidence  of  Accomplices — Judge*s  Summing  up — Evidence  of  Accused*s  Bad 
1871.  Character — Improper    Admission  of  Evidence — Discharge  of  Prisoner  on 

'  Appeal — Recording  Depositions. 

6  B.  L.  R.  ^^'  ^'  ^^^^^  (yr'ith  him  Baboos  Nalit  Chandra  Sen,  Hari  Mohan  Chuck- 

App  108      ^r^^^iyy  ^^^  Tarakanto  Chuckerbutty)  for  Mahima  Chandra  Das. 
[15  W.  R.  37.]  Baboo  Jogendra  Nath  Bose  for  Nagar  Bansi. 

Baboo  Jagadanand  Mookerjee  for  the  Crown. 

The  facts  are  fully  stated  in  the  judgment  of  the  Court,  which  was  delivered 
by 

Jackson,  J. — These  prisoners  have  been  convicted  of  several  dacoities  upon 
boats,  which  took  place  on  the  river  Padda  about  the  14th  or  15th  Asar  of  last 
year  (27th  or  28th  June  1870),  and  have  been  sentenced  to  different  terms  of  im- 
prisonment. The  trial  was  held  by  the  Sessions  Judge  of  Dacca  with  a  jury,  who 
were  unanimous  in  finding  a  verdict  of  guilty.  The  prisoners  have  appealed  to 
this  Court.  Mr.  Ghose  appeared  on  behalf  of  Mahima  Chandra  Das,  and  a  va- 
keel of  this  Court  for  Nagar  Bansi.  The  remaining  prisoners  were  unrepresented. 

The  verdict  of  the  jury  is  final  on  all  questions  of  fact,  and  the  only  ques- 
tion for  consideration  is  whether  there  is  legally  sufficient  evidence  to  support 
the  conviction,  or  whether  there  has  been  such  illegality  in  the  proceedings,  in 
the  course  of  the  trial,  as  requires  this  Court  to  annul  the  conviction. 

As  regards  some  of  the  prisoners,  there  is  ample  evidence,  and  there  can 
be  no  doubt,  in  the  mind  of  any  reasonable  person,  of  their  guilt.  The  fact  of 
the  occurrence  of  the  dacoities  is  clearly  proved.  They  were  reported  to  the  police 
immediately  after  their  occurrence.  There  is  some  evidence  that  the  prisoners 
were,  at  the  time,  associated  together,  being  dependents  and  servants  of  the  pri- 

*  Reference  under  s.  434  of  the  Code  of  Criminal  Procedure,  from  the  Recorder  of  Moulmein^ 
under  cover  of  his  Regristrar*s  letter  No.  59,  dated  the  23rd  December  1870. 

t  Criminal  Appeals,  Nos.  38  and  53  of  187 1«  against  the  order  of  the  Sessions  Judge  of 
Dacca,  dated  the  22nd  November  1870. 
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soner^  Mahima  Chandra  Das,  though,  upon  this  point,  the  witnesses  should  have        ig/f . 
been  required  to  give  more  distinct  and  exact  information.  An  approver  witness,  —  ■  ' 

Gabind  Sirkar,  has  given  a  detailed  account  pf  the  manner  in  which  the  prisoners       W "^^^ 
assembled  and  went  about  in  a  boat  from  place  to  place  committing  these  da-  ^* 

coities  at  night.  There  is  corroboration  to  his  evidence  as  regards  several  of  the      Wahima 
prisoners.    There  is  evidence  that,  previous  to  the  dacoities  in  two  boats,  which     Chandra 
were  tied  to  the  bank  near  each  other,  the  prisoners,  Afazuddin  and  Kalai,  went  on        ^^^» 
board  one  of  the  boats  on  the  pretence  of  asking  for  fire.     They  were,  therefore,     ^  ^-  L-  ^- 
together  on  the  spot  about  the  time  when  the  dacoities  took  place.  There  is  fur-     App.  io8. 
ther  evidence  that  the  day  after  the  dacoity  the  prisoners,  Afazuddin,  Panchu  [15  W.  R.37.} 
Hajam,  and  Ibrahim,  were  seen  together  in  a  boat ;  were  observed,  on  being 
hailed,  to  throw  money  into  the  river  ;  that  when  the  attention  of  the  chowkidar 
was  turned  to  them,  and  attempts  were  made  to  arrest  them,  Afazuddin  and 
Panchu  Hajam  jumped  into  the  river,  and  swam  to  the  other  side ;  that  Afazud- 
din, when  seized,  admitted  that  he  had  thrown  into  the  river  money  which  he 
had  obtained  in  the  dacoity,  and  offered  to  dive  for  it,  and  pick  it  up.   The  evi- 
dence of  the  approver  is  further  confirmed  by  the.  admissions  made  by  the  pri- 
soners, Ibrahim,  Kalai,  Panchu  Hajam,  Mahes  Hajari,  and  Nagar  Bansi,  not 
only  before  the  police,  when  they  each  gave  up  a  share  of  the  money  which  each 
had  obtained  in  the  dacoity,  but  also  before  the  Deputy  Magistrate,  before  whom 
they  were  taken.  It  is  also  confirmed  by  the  discovery  of  a  cloth  in  the  house  of 
Afazuddin,  which  was  proved  to  be  a  portion  of  the  property  stolen  in  one  of 
the  dacoities.  As  regards  all  these  prisoners,  there  is,  therefore,  ample  evidence 
that  they  were  engaged  in  the  dacoity.     As  against  the  prisoners,  Mahima  Chan- 
dra Das,  Guru  Charan,  and  Dhonai,  the  evidence  is  not  so  clear  as  against  the 
two  latter ;  there  is  not  that  corroboration  of  the  approver's  evidence  which  it  is 
the  rule  to  require ;  and  though  there  is  some  corroboration  as  against  Mahima 
Chandra  Das,  it  is  not  of  a  very  distinct  and  certain  character. 

The  first  poiiU  which  Mr.  Ghose  ai^ed  oabehalf  of  Mahima  Chandra  Das>^ 
but  which,  in  fact,  affects  also  the  cases  of  Guru  Charan  and  Dhonai,  is  that  the 
Sessions  Judge  did  not  place  sufficiently  strongly  before  the  jury  the  necessity 
for  requiring  corroboration  of  an  approver's  evidence  before  convicting  upon  it* 
The  Sessions  Judge  stated  the  law  to  the  jury  in  the  following  terms  :  "There 
can  be  no  doubt  that,  in  a  case  like  the  present,  the  evidence  of  a  pardoned  ac- 
complice requires  corroboration  before  it  can  suffice  to  sustain  a  conviction.  But 
the  prosecution  maintains  that  this  corroboration  exists  in  the  evidence  of  many 
other  wttnesses  as  to  the  acts  and  circumstances  related  by  them."  The  Ses- 
sions Judge  details  these  facts,  and  then  adds  :  "  I  do  not  think  that  corrobo- 
ration of  the  approver's  evidence,  whdre  he  speaks  of  wholly  innocent  and  legal 
acts,  relieves  the  prosecution  of  the  necessity  of  producing  something  corrobo- 
rative of  the  statement  made  by  him  as  to  the  dacoities  on  Karhai's  and  Dhopai's 
boats.  I  think  that  the  approver's  evidence  respecting  the  transactions  should  be 
corroborated  by  something  connected  with  those  particular  transactions."  The 
Sessions  Judge  then  points  out  against  which  of  the  prisoners  there  is  corrobo- 
ration, leaving  out,  however,  one  important  item  of  the  evidence ;  and  he  adds 
that  there  is  some*reason  to  doubt  the  whole  truth  of  the  approver's  story  on  ac- 
count of  its  strangeness ;  and  finally  he  concludes:  "  You  should  consider  very 
carefully  the  evidence  given  l^  Gabind,  approver,  before  accepting  it  as  conclu- 
sive of  the  guilt  of  any  of  the  prisoners."  I  think  that,  in  these  remarks  to  the 
jury,  the  Sessions  Judge  did  distinctly  point  out  to  them  that  they  ought  to  re^ 
quire  corroboration  of  the  approver's  evidence  before  they  convicted  upon  it ;  and 
that  that  corroboration  should  be  upon  some  point  relating  to  the  dacoities,  and 
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1871.        not  to  other  facts,  which  were  innocent  and  legal.  This  latter  remark  especially 

' — jT "  alluded  to  Mahima  Chandra  Das,  because  the  prosecution  had  adduced  evidence 

yuEEN       ^  prove  that,  about  the  time  when  the  dacoities  took  place,  the  prisoner,  Mahima 
"•  Chandra  Das,  was  with  the  approver  Gabind  Sirkar  and  other  persons  going 

Mahima  about  in  a  boat  on  the  river,  collecting  rents  from  his  villages,  and  stopping  at 
Chandra  BqJjqj-  on  his  way  to  Dacca.  Mr.  Ghose  argued  that  the  Sessions  Judge  should 
Das.  j^ave  pointed  out  to  the  jury  that  they  could  not  convict  without  further  corro- 
6  B.  L.  R.  boration.  I  think  that  he  performed  his  duty  in  telling  them  that  they  ought  not 
App.  io3.  to  convict  without  sufficient  corroboration ;  and  therefore,  upon  this  ground,  I 
f  15  W.  R.37]  should  not  have  interfered  with  the  conviction  of  the  prisoners.  The  law  upon 
the  subject  has  been  clearly  laid  down  in  the  case  of  Elahi  Buksh.^  It  was  there 
ruled,  firstly,  "  that  a  conviction  may  be  legally  had  on  the  uncorroborated  evi- 
dence of  one  or  more  accomplices ;"  secondly,  "  that  it  is  necessary  that  the  evi- 
dence of  accomplices  should  not  be  left  to  a  jury  without  such  directions  and 
observations  from  the  Judge  as  the  circumstances  of  the  case  may  require."  Mr. 
Ghose  pointed  to  the  illustrations  of  the  law  given  in  that  case,  and  contended 
that  the  Sessions  Judge  had  acted  against  the  rules  there  laid  down.  But  the 
Sessions  Judge,  in  this  case,  did  not  tell  the  jury  that  the  evidence  of  the  approver 
alone  was  sufficient  to  justify  them  in  finding  the  prisoners  guilty.  He  did  advise 
them  not  to  convict  upon  the  uncorroborated  evidence  of  a  pardoned  accomplice. 
He  did  not  tell  them  that  the  uncorroborated  evidence  of  an  accomplice,  given 
under  a  tender  of  pardon,  was  admissible,  and  that  it  was  for  them  alone  to  form 
an  opinion  upon  it ;  that  a  conviction  founded  upon  such  evidence  would  be  legal, 
and  that  such  evidence,  without  corroboration,  might  be  acted  upon  with  as  much 
safety  as  that  of  any  other  accomplice.  On  the  contrary,  the  Sessions  Judge  dis- 
tinctly pointed  out  to  the  jury  the  necessity  for  corroboration,  and  the  necessity 
that  that  corroboration  should  be  up)on  circumstances  implicating  the  prisoners 
in  the  crimes  charged  upon  them.  The  Sessions  Judge  then  clearly  performed 
his  duty.  If  the  jury,  notwithstanding  his  charge,  convict  upon  the  uncorrobo- 
rated evidence  of  an  accomplice,  this  Court  cannot,  upon  the  view  of  the  law 
laid  down  in  the  Full  Bench  decision  referred  to,  interfere  with  that  conviction. 
Such  convictions  have  been  held  to  be  legal  even  in  England  where  the  jury  sys- 
tem has  been  long  in  force.  They  are  not  illegal  here. 

But  Mr.  Ghose,  on  behalf  of  the  prisoner,  Mahima  Chandra  Das,  has  taken 
futher  objections  to  the  summing  up  of  the  Sessions  Judge  as  against  his  client 
Firstly,  he  urges  that  the  different  portions  of  the  evidence  which  affected  his 
client  were  not  distinctly  stated  to  the  jury,  and  observations  made  upon  those 
portions  of  the  evidence;  secondly,  he  points  out  that  evidence  of  an  inadmis- 
sible character,  such  as  that  his  client  was  a  notorious  dacoit,  and  hearsay  evi- 
dence, was  allowed  by  the  Sessions  Judge  to  be  given,  and  no  remark  was 
made  by  the  Sessions  Judge  that  this  should  not  be  allowed  to  have  any 
weight  in  the  decision  of  the  jury;  thirdly,  that  the  Sessions  Judge  omitted 
to  point  out  to  the  jury  the  evidence  of  the  prisoner's  witnesses,  and  pass- 
ed them  over  with  the  remark  that  that  evidence  was  not  important,  whereas 
it  was  of  the  most  vital  importance  to  the  prisoner,  proving  as  it  did,  if  believed, 
that  the  prisoner  could  not  have  been  present,  as  alleged  Uy  the  approver,  at 
the  dacoities  with  which  he  was  charged.  It  seems  to  us  that  the  evidence,  as 
given  in  the  trial  and  summing  up  of  the  Sessions  Judge,  is  open  to  these  re- 
marks. The  Sessions  Judge  did  allude  to  the  evidence  for  the  defence,  and 
did  pass  it  over  with  the  remark  that  it  was  of  no  importance.    The  evidence 
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was  the  more  important,  because,  although  several  of  the  dacoits,  when  first  iS/t. 
arrested  and  taken  before  the  Deputy  Magistrate,  confessed  their  guilt,  and  — quebn" 
named  their  accomplices,  they  distinctly  stated  that  the  prisoner,  Mahima  Chan-  ^ 
dra  Das,  had  gone  with  them  to  Dacca,  and  had  left  the  boat  there,  and  re- 
mained at  Dacca,  and  that  the  dacoities  were  committed  after  he  had  left  the 
boat,  and  on  their  return  from  Dacca.  It  is  not  as  if  they  had  merely  left  out  ^"andra 
his  name,  or  as  if  they  wished  to  screen  him  as  their  master  from  all  implica-  ^^^' 
tion  in  the  dacoities,  because  they  not  only  mention  his  name,  but  some  of  6  B.  L.  R, 
them  state  that  a  portion  of  the  plunder  was  set  apart  to  be  made  over  to  him.  ^  ^PP*  '^• 
Still  their  statements  are  that  he  was  not  present  at  the  dacoities ;  and  so  far  l'5  W.  R.  37.] 
they  confirm  the  fact  that  the  prisoner  was  at  Dacca  at  the  time  the  dacoities 
were  committed.  The  approver,  Gabind  Sirkar,  is  the  sole  individual  among 
the  dacoits,  who  alleges  that  Mahima  Chandra  Das  was  present,  and  took  part 
in  the  dacoities.  The  Sessions  Judge  should  have  pointed  out  all  these  facts 
to  the  jury,  and  their  bearing  upon  the  evidence  for  the  defence.  Again,  the 
Sessions  Judge  should  not  have  allowed  the  witness,  Loknath,  head-constable, 
to  give  hearsay  evidence  and  evidence  to  character.  He  says  that,  on  the 
report  of  the  dacoity,  he  proceeded  to  the  spot,  and  there  he  "learned  that 
Mahima,  Guru  Charan,  who  used  to  be  one  of  a  noted  gang  of  dacoits,  Dhonai 
Khan,  and  Panchu  Hajam,  had  gone  out  together  in  a  boat  on  the  day  before 
the  night  of  the  dacoity  f  that  he  went  next  morning  to  the  house  of  Guru 
Charan,  and  was  informed  that  he  had  gone  with  Mahima  Chandra  to  Dacca, 
and  at  Komerpur  he  was  informed  that  Afazuddin  and  Kalai  had  gone  with 
Mahima ;  and,  lastly,  that  he  knew  well  that  Mahima  was  a  badmash  himself, 
and  that  he  had  taken  Guru  Charan,  who  is  a  notorious  dacoit,  to  be  a  ryot 
close  to  his  own  house.  S.  57,  Act  II.  of  1855,  enacts  that  the  improper  ad- 
mission of  evidence  shall  not  of  itself  be  ground  for  a  new  trial  in  any  case  if 
it  shall  appear  to  the  Court  before  which  such  objection  is  raised  that,  inde- 
pendently of  the  evidence  objected  to  and  admitted,  there  was  sufficient  evi- 
dence to  justify  the  decision.  Had  the  Sessions  Judge,  in  his  summing  up, 
pointed  out  that  this  was  not  proper  evidence,  and  that  the  jury,  in  coming  to 
their  verdict,  must  shut  it  out  from  their  minds,  its  admission  alone  might  have 
formed  no  ground  for  a  new  trial.  But  the  absence  of  any  such  remarks, 
coupled  with  its  improper  admission,  is  very  likely  to  have  prejudiced  the  pri- 
soner in  the  minds  of  the  jury.  Coupling  this  with  the  fact  that  the  Sessions 
Judge  told  the  jury  that  the  evidence  of  the  witnesses  for  the  defence  was  of 
no  importance,  whereas  that  evidence  was  to  some  extent  corroborated  by  other 
facts  proved  upon  the  trial,  we  are  of  opinion  that  the  conviction  of  the  prisoner 
upon  this  trial  cannot  stand. 

Mr.  Ghose  has  asked  us  to  acquit  the  prisoner.  The  mode  in  which  this 
Court  should  act  upon  appeal  in  cases  of  this  description  is  laid  down  in  the 
case  of  Elahi  Buksh^  above  alluded  to.  It  was  ruled  that  "  this  Court  may, 
in  all  cases  in  which  a  finding  of  guilty  is  set  aside  upon  appeal,  if  it  con- 
siders it  necessary,  order  a  new  trial.  But  if  the  Court  is  satisfied  that  the 
evidence  is  wholly  insufficient  to  support  any  conviction  against  the  prisoner, 
and  would,  upon  the  same  evidence,  have  reversed  a  conviction,  if  the  case 
had  been  tried  without  the  intervention  of  a  jury,  there  is  no  necessity,  and  it 
would  be  improper,  to  grant  a  new  trial.  In  such  a  sase  the  6ourt,  having 
set  aside  the  verdict,  may  order  the  prisoner  to  be  discharged."  Now,  it 
seems  to  me  that,  upon  the  evidence  on  the  record,  the  conviction  of  Mahima 
Chandra  Das  could  not  be  confirmed  if  there  was  an  appeal  before  us  on  the 
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1871.        facts.     Independent  of  the  corroboration  to  his  defence,   which  has  been 

'— ^ above  alluded  to,  there  is  no  trustworthy  corroboration  of  the  evidence  of  the 

^  ^  approver.    The  evidence  as  to  his  presence  with  the  approvers,  when  collect- 

*•    .       ing  rents  the  day  after  the  dacoities  took  place,  is  supported  by  a  pretended 

Mahima      receipt  for  rent,  which  is  produced.     The  Judge  seems  to  have  placed  no 

Chandra     reliance  upon  the  evidence  on  the  point.     He  does  not  allude  to  it  in  his  sum*- 

^A5>        ming  up.     If  true,  it  contradicts  the  prisoner's  alibis  and  so  far  is  very  in»- 

6  B.  L.  R.     portant.     But  we  are  satisfied  that  no  reliance  can  be  placed  upon  it.     It  is 

App.  108.     very  probable  that  Gabind  Sirkar  went  and  gave  the  receipts  which  are  as^ 

[15  W.  R.  37.]  cribed  to  him  ;  but  the  receipt  in  the  handwriting  of  the  prisoner,  Mahima,  is 

evidently  a  made-up  document,  and  no  inference  can  be  drawn  from  it.     We 

think  then  that  we  ought  not  to  direct  a  new  trial  in  the  case  of  this  prisoner, 

but  should  order  his  discharge.     The  cases  of  Gum  Charan  and  Dhonai  are 

different.     They  have  not  attempted  any   defence.     The   account  of  their 

presence  at  the  dacoities  charged  has  been  from  first  to  last  the  same,  and 

there  is  no  reason  to  doubt  their  having  been  present,  and  having  taken  part 

in  the  dacoities  charged ;  and  although,  as  regards  Guru  Charan,  evidence 

has  been  admitted,  which  should  not  have  been  allowed,  still  there  can  be  no» 

doubt  of  his  guilt. 

We  dismiss  the  appeal  of  all  the  prisoners,  except  Mahima  Chandra  Dasj 
and  we  direct  his  discharge. 

The  Sessions  Judge  is  requested  to  point  out  to  the  Deputy  Magistrate, 
before  whom  these  prisoners  came  in  the  first  instance,  and  who  recorded  their 
admissions,  that  the  record  of  the  examination  shows  that  such  examination 
was,  if  properly  conducted,  not  properly  taken  down.  The  questions  put 
should  have  been  recorded,  as  well  as  the  answers  ;  and  a  proper  certificate 
appended  to  each  examination.  The  utter  disregard  of  the  provisions  of  the 
law  upon  this  point,  and  as  to  the  attestation  of  examinations,  evinced  by  some 
of  the  Deputy  Magistrates  in  the  Dacca  district,  is  desening  of  severe  censure. 
This  is  not  the  first  time  we  have  been  obliged  to  notice  it.  The  result  of  the 
carelessness  of  the  authorities  on  this  subject  is  that  the  confessions  are  open- 
to  question  as  evidence  in  consequence  of  the  illegal  manner  in  which  they  are 
recorded.  The  provisions  of  the  law,  being  distinct,  should  be  distinctly  car- 
ried out. 

MooKERjEE,  J. — I  am  of  the  same  opinion.  I  think  also  that  the  Ses- 
sions Judge  had  properly  warned  the  jury,  and  had  brought  to  their  notice  the 
fact  that  the  approver,  Gabind,  was  an  accomplice  witness  deposing  under  an 
offer  of  pardon.  The  Sessions  Judge  has  therefore  acted  according  to  the  di- 
rections laid  down  in  the  case  of  Elahi  Buksh  ;*  but  I  quite  concur  with  my 
learned  colleague  in  holding  that  the  Sessions  Judge  should  have  put  the  evi- 
dence for  the  defence  properly  before  the  jury,  instead  of  saying  that  that  evi- 
dence is  not  important.  He  was  also  wrong  in  laying  before  them  evidence  to 
the  character  of  the  accused.  The  jury  might  have  been,  in  all  probability,  pre- 
judiced against  the  prisoners.  Evidence  to  character  should  be  only  taken  and 
considered  by  the  Sessions  Judge,  and  should  influence  him  yi  awarding  punish- 
ment. If  the  accused  are  persons  of  notorious  bad  character,  the  Sessions  Judge, 
in  passing  sentence,  should  see  what  punishment  is  adequate  and  sufficient.  That 
evidence  should  not  be  laid  before  a  jury.  If  the  conviction  had  been  bad  by 
the  assistance  of  assessors,  I  would  have  had  no  hesitation  in  discharging  the 
prisoner,  Mahima  Chandra.     Under  the  circumstances  of  this  case,  I  see  no 
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reason  to  direct  a  new  trial  of  the  prisoner  Mahima.  I  would  direct  his  release. 
As  regards  the  other  prisoners,  1  quite  agree  with  Mr.  Justice  E.  Jackson  in 
upholding  the  conviction  and  sentence. 


Mar, 

4- 

6B.  L 

.  R. 

App. 

"5. 

Before  Mr.  Justice  Norman^  Offg,  Chief  Justice,  and  Mr,  Justice  Loch,  ,87,. 

GABIND  CHANDRA  BISWAS  v.  HEM  CHANDRA  BARDER  and 

OTHERS.* 

Criminal  Procedure  Code  (Act  XXV.  of  1861J,  s.  2yj — Jurisdiction — Grievous 

Hurt. 

A  Magistrate  has  no  power,  under  s.  273  of  the  Code  of  Criminal  Procedure, 
to  refer  a  case  of  grievous  hurt  for  trial  to  a  Deputy  Magistrate  having  only  the 
powers  of  a  Subordinate  Magistrate  of  the  second  class. 

The  following  reference  was  made  to  the  High  Court  by  the  Officiating 
Magistrate  of  Jessore : — 

"  The  defendants,  Hem  Chandra  Barder  and  two  others,  came  to  the  house 
of  Gabind  Chandra,  complainant,  and  struck  him  with  a  bamboo  on  his  head, 
also  on  his  arm,  hand,  side,  and  back.  The  Joint-Magistrate,  who  received 
the  complaint,  requested  the  sub-assistant  surgeon  to  examine  the  complain- 
ant, and  give  his  opinion  of  the  nature  and  cause  of  the  injuries  from  which 
he  was  siiffering.  Accordingly,  the  sub-assistant  surgeon  reported  that  he  had 
found  a  depression  on  the  left  side  of  the  head ;  that  the  outer  layer  of  the 
bone  of  the  head  was  broken ;  and  that  there  was  probability  of  the  man's 
getting  disease  of  the  head  from  the  injuries  he  had  received. 

**Mr.  Ellis,  Deputy  Magistrate,  dismissed  the  case,  and  discharged  the 
accused  under  s.  250,  Code  of  Criminal  Procedure,  as  the  evidence  was  suspi- 
cious and  contradictory. 

"  I  consider  it  to  be  an  undoubted  fact  that  the  man  Gabind  Biswas  re- 
ceived a  dangerous  wound  upon  the  skull,  and  the  medical  report  leaves  it  be- 
yond a  doubt  that  the  man  has  been  severely  beaten.  The  case  was  therefore 
originally  not  triable  by  Mr.  Ellis,  who  has  only  second-grade  power.  It  is 
clearly  a  case  falling  under  s.  324.  I  therefore  solicit  the  order  of  the  Coiut 
to  revive  the  trial. 

"The  reference  is  made  under  s.  404,  Code  of  Criminal  Procedure,  as  I 
consider  there  has  been  an  error  in  law  in  the  dismissal  by  a  Magistrate  of  a 
man  accused  of  an  offence  which  that  Magistrate  had  no  power  to  try." 

The  judgment  of  the  High  Court  was  delivered  by 

Norman,  J. — It  appears  that,  at  the  time  when  the  Joint-Magistrate,  Mr 
Quinn,  made  over  the  case  for  trial  to  the  Deputy  Magistrate,  Mr.  Ellis,  he  had 
notice  by  the  report  of  the  sub-assistant  surgeon  that  the  complainant,  if  his 
story  was  true,  had  suffered  injury  amounting  to  grievous  hurt.  The  case  was 
therefore  not  triable  by  a  Deputy  Magistrate  having  only  the  powers  of  a  Sub- 
ordinate Magistrate  of  the  second  class.  Mr.  Quinn  had  therefore  no  power 
under  s.  273  to  refer  the  case  to  Mr.  Ellis,  and  Mr.  Ellis'  orders  on  the  case  must 
be  quashed,  he  having  had  no  jurisdiction  to  enquire  into  or  try  the  case. 

•  Reference  to  the  Hififh  Court,  under  s.  434  of  the  Code  of  Criminal  Procedure,  from  the 
Officiating  Magistrate  of  jessore,  under  the  cover  of  his  letter  No.  84J,  dated  the  21st  Feb- 
ruary 1871. 
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1 87 1.  Before  Mr.  Justice  Norman^  Offg.  Chief  Justice  ^  and  Mie.  Justice  Loch. 


Feb.  13.  THE  QUEEN  v.  KALINATH  BISWAS  .• 

6  B.  L,  R.  Criminal  Procedure  Code  (Act  XXV.  of  1861)^  s.  2g8 — Recognisance  to  keep 

App.  116.  the  Peace. 

[15  W.  R.  18.]  A  was  bound  over  to  keep  the  peace  for  a  year.     Before  the  expiry  of  the  pe- 

riod, he  was  involved  in  fresh  disputes  with  other  persons.  The  Deputy  Magistrate, 
instead  of  referring  the  case  to  the  Court  of  Session  under  s.  298  of  the  Code  of  Cri- 
minal Procedure,  directed  A  to  enter  into  another  recognizance  for  a  further  period 
of  one  year. 

Held,  the  order  was  illegal. 

On  the  19th  February  1870  the  then  Deputy  Magistrate  of  Ferozepur 
ordered  Kalinath  Biswas  to  enter  into  a  recognizance  to  keep  the  peace  for 
one  year. 

On  the  loth  November  1870  the  present  Deputy  Magistrate  found  it  ne- 
cessary to  bind  Kalinath  Biswas  for  a  further  period  of  one  year  in  the  same 
sum,  and  directed  that  another  recognizance  should  be  executed. 

This  order  of  the  loth  November  appearing  to  the  Sessions  Judge  to  be 
illegal,  he  referred  the  case  to  the  High  Court  that  the  order  of  the  Deputy 
Magistrate  might  be  quashed. 

The  judgment  of  the  Court  was  delivered  by 

Norman,  J. — Kalinath  Biswas,  being  bound  over  to  keep  the  peace  under 
s.  281,  shortly  before  the  expiration  of  the  recognizance,  was  found  by  the  De- 
puty Magistrate  of  Ferozepur  to  be  involved  in  fresh  disputes  likely  to  involve 
a  breach  of  the  peace  with  parties  other  than  those  in  respect  of  disputes  with 
whom  he  was  already  bound.  The  Deputy  Magistrate  ordered  him  to  enter 
into  fresh  recognizances  to  keep  the  peace  for  one  year. 

The  Sessions  Judge,  under  s.  434,  has  sent  up  the  order,  being  of  (pinion 
that  the  Deputy  Magistrate  had  no  power  to  make  it.  In  that  opinion  we  con- 
cur. We  think  that  the  Magistrate,  .finding  that  Kalinath  was  involved  in  fresh 
disputes  with  other  persons,  making  it  necessary,  with  a  view  to  securing  the 
peace  of  the  district,  that  he  should  he  bound  over  for  a  period  extending  be- 
yond one  year,  should  have  proceeded  to  refer  the  case  to  the  Court  of  Session 
under  the  provisions  of  the  298th  section. 

We  quash  the  order  of  the  Deputy  Magistrate. 
^-^ 


1871. 


Before  Mr.  Justice  Ainslie  and  Mr.  Justice  Paul. 
THE  QUEEN  v.  BISWAMBHAR  DAS.* 


April  6. 

6  B  L  R  Criminal  Procedure  Code  (Act  XXV.  of  1861J,  s.  j^o^-Peport  of  Chemical 

Examiner, 

r    yy^  *p    *  Paul,  J. —  ....  Under  s.  370  of  Act  XXV.  of  1861,  a  report  from  the 

Chemical  Examiner  is  evidence  in  a  criminal  trial,  if  it  bear  the  signature  of  the 
examiner ;  and,  according  to  this  section,  the  original  report,  bearing  the  sig- 
nature of  the  examiner,  should  be  put  in  evidence.  On  the  present  occasion 
we  observe  that  a  copy  of  the  report  has  been  sent  up  by  the  Magistrate ;  this  is 
wholly  irregular.  In  future  care  should  be  taken  that  the  original  report  be 
submitted. 

•  Reference,  under  s.  434  of  the  Code  of  Criminal  Procedure,  from  the  Officiating  Sessions 
Judge  of  Backereung^e,  by  his  letter  No.  4,  dated  the  24th  January  1S71. 

t  Criminal  Appeal,  Mo.  162  of  1S71,  against  the  order  of  the  Sessions  Judge  of  Beerbhootn. 
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Before  Mr,  yustice  E,  Jackson  and  Mr,  JuiHce  Mookerjee,  1871. 

In  the  Matter  op  the  Petition  of  SRIMATI  BIDHUMUKHI  DEBI         Jan-^^ 

AND  OTHERS.*  ^  ^*  ^*  ^' 

Warrant,  issue  of^^ufficient  Evidence—^pectfication  of  offence^-^Abduction  per        ^'  "^' 

se  no  offence,  t'S  W.  R.  4.] 

A  warrant,  which  did  not  specify  a  punishable  offence,  and  which  had  been 
issued  upon  a  statement  not  sufficient  to  make  out  any  offence,  quashed. 

One  Srinath  Haldar  complained  to  the  Magistrate  of  Dacca  that  Baroda 
Kant  Haldar  and  Prasanna  Gupta  had  carried  away,  from  his  lawful  gaurdian- 
ship  and  custody,  a  minor  girl  named  Bidhumukhi.  On  this  the  Magistrate  at 
once  issued  warrants  for  the  arrest  of  the  two  men  as  well  as  of  the  girl.  The 
warrants  were  as  follows  :  "Whereas  Baroda  Kant  (alias  Nath)  Haldar  and  Pra- 
sanna Gupta  stand  charged  with  the  offence  of  abducting  a  girl  named  Bidhu- 
mukhi, you  are  hereby  directed  to  apprehend  the  said  Baroda  Kant  Haldar  and 
Prasanna  Gupta  and  the  girl  Bidhumukhi.    Herein  fail  not " 

The  Magistrate  had  also  provided  Srinath  Haldar,  the  complainant,  with 
an  order  that  the  girl,  when  arrested,  should  be  placed  on  his  charge. 

On  the  20th  September  last  Mr.  Ghose  (with  him  Mr.  Bonnerjee  and  Mr. 
Sandel)  applied  to  the  High  Court  (Couch,  C.J.,  and  Loch,  J.)  for  an  order 
calling  for  the  proceedings  of  the  Magistrate  of  Dacca,  in  order  that  the  war- 
rants issued  by  that  office  might  be  quashed  as  being  contrary  to  law,  and 
that,  pending  the  ultimate  decision  of  the  High  Court,  the  execution  of  the 
several  warrants  issued  be  suspended.  Mr.  Ghose  contended  that  there  was 
no  legal  evidence  before  the  Magistrate  to  justify  the  issue  of  a  warrant ;  that 
as  the  warrant  charged  Bidhumukhi  with  *  having  cominitted  no  offence,  and 
charged  the  others  with  only  having  abducted  a  girl,  abduction  per  se  being  no 
offence  punishable  under  the  Penal  Code,  the  warrant  was  ille^.  The  order 
prayed  for  was  granted. 

On  the  case  coming  on  for  hearing  again,  after  the  arrival  of  the  proceed- 
ings of  the  Magistrafe,  before  E.  Jackson  and  Mookerjee,  JJ.,  Mr.  G^^j^(with 
him  Mr.  Sandel)  urged  the  same  reasons  which  were  advanced  on  the  occasion 
of  the  first  application. 

The  judgment  of  the  Court  was  delivered  by 

Jackson,  J. — We  think  the  warrants  in  this  case,  as  they  stand,  are  upon 
the  face  of  them  illegal.  In  the  first  place,  there  is  not  sufficient  on  the  deposi- 
tion of  the  complainant,  Srinath  Haldar,  to  make  out  that  any  offence  has  taken 
place^  In  the  second  place,  there  is  no  such  offence  as  abduction  under  the 
Indian  Penal  Code,  but  abduction  with  certain  intent  is  an  offence.  The  war- 
rants for  the  arrest  of  the  persons  without  stating  the  intent  are  accordingly  bad. 
Lastly,  we  think  that  the  orders  of  the  Magistrate  of  Dacca  directing  the  appre- 
hension of  the  girl  Bidhumukhi,  and  that  she  should  be  made  over  to  Srinath 
Haldar,  the  prosecutor,  her  grand-uncle,  are  equally  illegal.  They  seem  to 
have  been  passed  in  great  haste,  and  without  sufficient  cause.  There  is  nothing 
to  show  that  Srinath  Haldar  is  the  lady's  lawful  guardian.  We  think  that  the 
warrants,  as  they  stand,  must  be  set  aside. 

We  pass  no  further  order  in  the  case,  as  we  are  told  that  no  further  pro- 
ceedings are  to  be  taken  in  the  matter. 

*  Application  under  s.  404  of  the  Code  of  Criminal  Procedure. 

44 


Digitized  by 


Google 


354      BENGAL  LA  W  REPORTS.    APPENDIX.     VOL.   VL 

1871.  Be/ore  Mr.  Justice  Norman,  Offg.  Chief  Justice ,  and  Mr.  Justice  Loch. 

April  15.  KIAMUDDIN  V.  ALLAH  BAKSH .♦ 

6  B.  L.  R.  Theft— Penal  Code,  s.  378. 

App.  133'  Norman,  C.J. — ^The  point  in  this  case  is  as  follows :  Kiamuddin,  the 

[15  W.  R.  5»0  gomasta  of  a  shop  called  the  shop  of  Mozoffer  Meah,  was  coming  out  of  the 
SmalL Cause  Court  with  some  books,  a  khatian  and  a  jumma-kharach  account, 
belonging  to  that  shop.  Allah  Baksh,  who  had  a  share  in  that  shop,  took  these 
books  out  of  the  possession  of  Kiamuddin,  and  kept  them  against  the  will  of 
Kiamuddin,  saying  they  were  his. 

The  Deputy  Magistrate  says :  "  The  fact  of  Allah  Baksh  having  a  right 
to  the  papers  is  not  questioned  in  this  case.  He  may  have  every  right  to  them  ; 
but  so  long  as  they  are  legally  in  the  possession  of  another  person,  he  cannot 
get  possession  of  them  except  through  the  Civil  Court.  It  matters  little  either 
whether  he  is  any  special  gainer  by  taking  possession  of  the  papers,  when  the 
fact  remains  that  he  did  take  them,  and  that  against  the  will  of  the  complain- 
ant." 

The  Deputy  Magistrate  found  Allah  Baksh  guilty  of  theft,  and  sentenced 
him  to  a  fine  of  ten  rupees,  and  ordered  the  papers  to  be  returned  to  the  com- 
plainant. It  appears  to  me  that  this  conviction  cannot  be  sustained.  Kia- 
muddin was  the  servant  of  the  prisoner,  Allah  Baksh,  and  his  partners.  By 
s.  27  of  the  Indian  Penal  Code,  it  is  declared  that,  "when  property  is  in  the 
possession  of  a  person's  servant,  it  is  in  that  person's  possession  "  within  the 
meaning  of  that  Code.  The  khatian  and  jumma-kharach  account  must  there- 
fore be  taken  to  have  been  in  the  possession  of  Allah  Baksh  and  his  co-sharers 
at  the  time  when  Allah  Baksh  took  them  from  Kiamuddin.  S.  378  does 
not  include  under  the  offence  of  theft  the  case  where  one  joint  proprietor  takes 
into  his  own  sole  possession  property  belonging  to  himself  and  his  co-proprie- 
tors, which  had  been  previously  in  their  joint  custody.  If  the  law  were  as  sup- 
posed by  the  Magistrate,  no  master  could  safely  take  a  rupee  from  the  hand  of 
his  servant.  No  partner  in  a  business  could  safely  take  a  rupee  from  the  till 
for  the  most  urgent  necessity.  It  may  be  that  the  accused  did,  or  intended  to 
do,  some  wrong  to  his  co-sharers  in  taking  possession  of  the  books;  but,  if  so, 
the  offence,  if  any,  is  not  theft.  I  am  of  opinion  that  the  conviction  and  order 
of  the  Deputy  Magistrate  must  be  quashed,  and  the  fine  refunded. 

Loch,  J. — To  constitute  the  offence  of  theft,  there  must  be  not  only  a  tak- 
ing against  the  will  of  the  person  in  possession,  but  a  taking  dishonestly.  The 
definition  of  "dishonestly,"  as  given  in  s.  24  of .  the  Penal  Code,  is  the 
doing  anything  "  with  the  intention  of  causing  wrongful  gain  to  one  person  or 
wrongful  loss  to  another  person."  Did  Allah  Baksh  take  the  book  from  the 
gomasta  dishonestly  as  defined  above  ?  He  does  not  appear  to  have  done  so 
with  any  intent  to  injure  his  co-partners  or  to  derive  gain  to  himself.  It  is  true 
that  the  gomasta  says  in  his  examination  that  the  papers  showed  an  entry  of 
Rs.  5CX),  by  not  showing  which  the  accused  would  gain.  But  there  is  nothing 
to  show  that  Allah  Baksh  intended  to  make  away  with  these  papers,  and  the 
gomasta  admits  that  they  were  heretofore  in  the  possession  of  Allah  Baksh  and 
his  two  co-sharers.     I  do  not  think  the  charge  of  theft  is  made  out,  and  I  con- 

•  Reference  to  the  High  G)urt,  under  s.  434  of  the  Gxic  of  Criminal  Procedure,  by  the  Offg. 
Magistrate  of  Backergunge,  in  his  letter  No.  222,  dated  the  2^  March  1871. 

[This  case  is  disting^uishcd  in  Gour  Benode  Dutf.  PetiHofters,  21  W.  R.  10;  13  B.  L.  R. 
308N. :  and  is  referred  to  in  Queen  v.  Okhoy  Coomar  Shaw,  13  B.  L.  R.  307  ;  31  W.  R.  59.— 
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cur  with  the  Chief  Justice  in  qu^hing  the  conviction  and  directing  the  repay- 
ment of  the  fine. 


Be/ore  Mr,  Justice  Bay  ley  and  Mr,  Justice  Mitter,  1871. 

ABHAYA  CHOWDHRY  v,  T.  BRAE  *  ^'''''^  '^' 


6  b:  l.  r. 


Recoimieance  to  keep  the  Peace — 'Judicial  Enquiry — Evidence — Retort  .   '    ' 

of  Police-officer.  .  App.  148. 

The  existence  of  a  dispute  likely  to  cause  a  breach  of  the  peace  must  be  first 
proved  b^  legal  evidence  before  the  Magistrate  can  proceed  to  call  upon  the  parties 
to  enter  into  recognizances  to  keep  the  peace. 

The  report  made  by  a  police-officer  that  there  is  a  likelihood  of  there  being  a 
breach  of  the  peace  is  not  legal  evidence  to  prove  the  existence  of  any  dispute  likely 
to  cause  a  breach  of  the  peace. 

Upon  the  report  of  a  police-officer,  the  Magistrate  of  Pubna  passed  an  order 
directing  Abhaya  Charan  Chowdhry  to  enter  into  a  recognizance  to  keep  the 
peace. 

Upon  the  application  of  Abhaya  Chowdhry,  on  the  ground  that  the  order 
of  the  Magistrate  was  illegal,  inasmuch  as  he  held  no  judicial  enquiry  as  to 
there  being  a  probability  of  a  breach  of  the  peace,  the  Judge  of  Rajshahye  re- 
ferred the  case  for  the  opinion  of  the  High  Court. 

Baboo  Mahini  Mohan  Roy  for  Abhaya  Chowdhry. 
Mr.  Rochfort  for  T.  Brae. 

The  opinion  of  the  High  Court  was  expressed  by 

Bayley,  J. — We  think  that  in  this  case  the  order  of  the  Magistrate  is  ille- 
gal, and  must  be  set  aside.  His  proceedings  should  be  guided  by  the  judgment 
in  Kashi  Kishor  Roy  v.  Tarini  Kant  Lahori^^  in  which  the  other  judgments 
of  this  Court  on  this  point  have  been  reviewed,  and  where  the  decision  of  the 
Officiating  Chief  Justice  and  Mr.  Justice  Kemp  has  been  very  clearly  recorded 
in  the  following  terms :  "  We  are  of  opinion  that  there  is  a  clear  reason  for  re- 
quiring a  distinct  adjudication  as  to  the  existence  of  dispute  likely  to  occasion  a 
breach  of  the  peace  before  the  Magistrate  proceeds  further."  Now,  the  term 
"adjudication"  in  the  above  passage  means  a  finding  on  legal  evidence.  The 
finding  of  the  Magistrate  in  this  case  is  only  on  a  police-report,  which  Mr. 
Rochfort  for  the  opposite  party  very  properly  admits,  and  which  per  se  is  no  le- 
gal evidence  in  the  case.  Legal  evidence  must  be  something  upon  oath  or 
something  to  which  the  Magistrate  himself  deposes  as  having  seen  with  his  own 
eyes,  but  what  he  has  acted  upon  in  this  case  is  no  such  legal  evidence,  and 
therefore  no  judicial  adjudication  can  be  said  to  have  been  come  to  in  this  case. 

It  is  pressed  upon  us  that  there  are  many  other  cases  on  the  file  showing 
that  there  were  disputes  with  regard  to  this  land,  but  those  other  cases  can  be 
no  evidence  of  an  intended  breach  of  peace  on  this  special  occasion,  nor  was 
any  document  connected  with  any  of  those  cases  referred  to  by  the  Magis- 
trate as  the  ground  of  his  action.  Each  case  must  be  decided  upon  legal  evi- 
dence bearing  upoii  its  own  facts  and  with  reference  to  its  own  surrounding 
circumstances. 

We  set  aside  the  order  of  the  Magistrate,  but  we  express  no  opinion  as  to 
any  title  or  possession  of  either  party  under  decrees  or  otherwise.    That  is  a 

•  Reference  to  the  High  Court,  under  s.  434  of  the  Code  of  Criminal  Procedure,  from  the 
Offg*.  Sessions  Judge  of  Rajshahye,  under  the  cover  of  his  letter  No.  146,  dated  the  ist  March 
1871. 

t  3  B.  L,  R.,  A.  Cr.  76  (see  p.  136  of  this  book). 
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ter  beyond  the  scope  of  this  reference  un( 
le  Criminal  Procedure  Code. 

The  order  of  the  Magistrate  is  set  aside. 


matter  beyond  the  scope  of  this  reference  under  s.  434>  or  motion  under  s;  405 
of  the  Criminal  Procedure  Code. 


'^f  *•  Be/ore  Mr.  Justice  Kemp  and  Mr.  Justice  Glover. 

^y^-  THE  QUEEN  v.  SHEIKH  RAMZAN.* 

0  o.  L.  K* 

App.  151.  Evidence  of  Previous  Conviciion'^Kaifut. 

[15  W.  K.  53. J         ^  kaifut  or  report  from  the  record-office  that  A  had  been  convicted  of  a  crime 
is  no  evidence  of  a  previous  conviction. 

The  judgment  of  the  Court  was  delivered  by 

Ksup,  J. — ^There  can  be  no  doubt  that  the  prisoner  has  been  properly 
convicted  of  theft  under  s.  380,  Penal  Code.  There  may  be  a  question  as  to 
how  much  he  stole,  but  it  is  clear  that  he  took  at  least  two  rupees. 

The  prisoner  has  been  sentenced  to  four  years'  rigorous  imprisonment, 
apparently  on  account  of  his  having  been  twice  before  convicted  of  theft  in 
June  1870;  but  there  is  no  evidence  on  the  record  of  these  convictions.  It  is 
not  enough  for  the  prosecution  to  file  a  kaifut  from  the  record-office,  setting 
forth  the  fact  that  one  Sheikh  Ramzan  had  been  twice  before  convicted  of  theft 
There  should  have  been  sworn  testimony  to  the  fact  and  also  to  the  identifica- 
tion of  the  prisoner  before  the  Court  with  the  Sheikh  Ramzan  previously  con- 
victed. 

If  the  fact  of  the  two  previous  convictions  be  expunged  from  the  record, 
the  offence  of  which  the  prisoner  has  been  convicted  does  not  seem  to  call  for 
such  a  severe  sentence  as  four  years'  rigorous  imprisonment.  We  reduce  it  to 
two  years'  rigorous  imprisonment 

•  Criminal  Appeal,  No.  193  of  1871,  from  an  order  of  the  Deputy  Commissioner  of  Sing- 
bHoom^  dated  the  17th  March  1871. 
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[APPELLATE  CRIMINAL.] 

Before  Mr.  Justice  Norman,  Offg,  Chief  Justice ,  and  Mr,  Justice  Atnstie, 

TAKI  MAHOMED  MANDAL  v,  KRISHNA  NATH  RAI  and  others  *  «»7*«- 

Charge,  Dismissal  of,  for  Default — Discharge  of  an  Accused  Person  for  Want    ' 

of  Evidence,  7  B.  L.  R.  7. 

In  answer  to  a  reference  from  a  Sessions  Judge,  the  Court  were  of  opinion  C'S  W.  R.  53.] 
that,  in  a  case  where  the  accused  has  been  duly  summoned  or  arrested  under  a 
warrant,  and  is  present  to  meet  anjr  charge,  and  the  complainant  and  his  witnesses 
negligently  fail  to  appear  against  him,  if  it  be  not  shown  to  the  Magistrate  that  the 
case  IS  one  in  which  he  ought  to  adjourn  the  inquiry  under  s.  224,  Code  of  Criminal 
Procedure,  the  accused  person  ou^ht  to  be  discharged.  But  also  held  that  the 
question  did  not  arise  under  the  circumstances  of  the  case,  and  the  case  must  go 
back  to  the  Magistrate  for  investigation. 

This  case  was  referred  to  the  High  Court  under  the  following  circum-    „  „ 
stances:-  I°^f'^, 

The  prosecutor  brought  a  charge  of  wrongful  confinement,  which  was   ,6W.  R.67. 
triable  under  Chapter  XIV.  of  the  Criminal  Procedure  Code,  against  the  ac- 
cused. 

The  Deputy  Magistrate  dismissed  the  case,  because  the  prosecutor  and 
his  witnesses  were  not  present  when  the  case  was  called  on  for  trial. 

The  Judge  considered  that  it  had  been  held  more  than  once  that,  as  a 
charge  of  that  description  would  render  the  prisoner  liable  to  imprisonment 
for  more  than  six  months,  the  Deputy  Magistrate  had  not  the  power  to  dismiss- 
the  case  for  the  reasons  stated. 

The  Deputy  Magistrate  stated,  in  explanation  of  his  order  of  dismissal, 
that  his  order  was  not  illegal,  but  was  in  accordance  with  the  order  of  the  High 
Conrt,  dated  2nd  March  1870,  in  the  case  of  The  Queen  v.  Add,ul  Biswas, \ 
which  case  also  he,  the  Deputy  Magistrate,  had  dismissed  tot  the  nott-atttftid- 
ance  of  the  prosecutor  and  his  witnesses. 

^  Reference  to  the  High  Court,  under  s.  4S4  of  the  Code  of  Criminal  Procedure^  by  the 
OfiBdating  Sessions  Judge  of  Jessore,  in  hb  letter  No.  43,  dated  the  loth  March  187 1. 

t  Before  Mr.  Justice  Lock  and  Justice  Sir  C.  P.  Hobhause,  Bart. 

THE  QUEEN  v,  ABDUL  BISWAS  and  others,  (a)  ^^  reported 

The  2nd  March  1870. 


In  this  case  the  complainants  preferred  a  charc^e  against  the  accused  under  ss.  143  and  342 
of  the  Indian  Penal  Code  for  wrongfully  and  unlawfully  confining  them. 

The  case  was  referred  on  the  13^1  December  by  the  Ma^strate  of  Jessore  to  the  Deputy 
Magistrate  of  that  place,  who,  on  that  day,  ordered  that  recognieances  should  be  taken  from  the 
parties,  and  fixed  23rd  December  for  the  trial  of  the  case.  The  complainants  berag  absent  on 
the  23rd  December,  the  Deputy  Magistrate  struck  off  the  case,  and  discharged  the  dSendants. 

Subsequently  the  complainants  applied  to  the  Magistrate,  praying  that  their  evidence  might 
be  heard,  and  tne  case  tned,  whereupon  the  Magistrate  called  for  an  explanatkm  from  the 

(a)  Re(a:«ice  under  8.  434  of  the  Code  of  Criminal  Procedure  by  the  See^bUs  Jbdge  of 
Jessore. 


13W.R.3S. 
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1871.  On  receiving  this  explanation,  the  Judge,  on  the  i8th  March  1871,  record- 

Yi^i        ^^  '^®  following  remarks : — 

Mahomed  '^^^  Magistrate  has  given  very  good  grounds  for  his  proceeding  in  the 

Mandal     c^lanation  herewith ;  but  as  the  ruling  he  quotes  appears  to  me  to  clash  with 

the  High  Court  ruling  of  24th  August  1868,*  as  well  as  with  that  of  loth 

July  1869,1 1  ^^  of  opinion  that  these  remarks  must  be  sent  on  to  the  High 

Court. 


v. 
Krishna 
Nath  Rai, 

7  B.  L.  K.  7.  Deputy  Ma^strate,  and  referred  the  case  to  the  High  Giurt,  stating  that  the  order  was  an 
[15  W.  R.  53.]  erroneous  order,  for,  the  case  being  triable  under  Chapter  XIV.,  the  Deputy  Magistrate  should 
have  forfeited  complainant's  recognizances,  but  should  not  have  dismissed  the  case. 

On  the  above  grounds  he  recommended  that  the  Deputy  Magistrate  should  be  directed  to 
re-hear  the  cause. 

The  Deputy  Magistrate,  in  submitting  an  explanation  to  the  Magistrate,  stated  that  the  de- 
fendants were  charged  with  offences  under  ss.  143  and  342,  Indian  Penal  Code.  Though  the  of- 
fence under  s.  342  is  punishable  with  imprisonment  exceeding  six  months,  the  offence  under  s. 
143  is  punishable  with  imprisonment  not  exceeding  six  months,  and  for  which  a  summons  may 
ordinanly  be  issued ;  and  that  upon  the  da^  appointed  for  the  appearance  of  the  accused  person 
the  complainant  did  not  appear,  and,  the  witnesses  also  not  being  present,  the  case  was  struck 
off. 

HoBHOUSE,  J.  (after  stating  the  facts  briefly). — It  is  said  that  the  Deputy  Magistrate  should 
rather  have  escheated  the  complainant's  recognizances.  We  suppose  it  is  meant  to  be  said  that 
he  should,  by  this  way  or  by  some  other,  have  compelled  the  complainant  and  his  witnesses  to 
come  into  Court,  and  should  then  have  proceeded  with  and  concluded  the  trial. 

But  if  a  complainant  and  his  witnesses  do  not  attend  on  the  day  fixed  for  the  trial,  the  order 
of  the  Magistrate,  discharg^ing  the  accused,  even  if  it  be  not  warranted  by  the  Procedure  Code, 
is  certainly  not  an  order  with  which  we  should  think  it  right  to  interfere  under  the  extraordinary 
power  of  revision  given  to  us.     We  think  the  order  may  stand. 

LoCH,  J.— The  reference  appears  to  me  to  be  unnecessary.  ^  There  has  been  no  trial.  The 
accused  was  simply  discharged  because  the  complainant  and  his  witnesses  were  not  in  attend- 
ance on  the  day  nxed  for  the  trial,  and  the  order  made  by  the  Deputy  Magistrate  does  not  ap- 
pear to  be  illegal.  He  might,  it  is  true,  have  escheated  the  recognizances  of  the  complainant 
and  his  witnesses.    The  record  may  be  returned. 


•  Before  Mr.  justice  Lock  and  Mr.  justice  Glover. 
The  24th  August  1868. 
Also  reported  ^^^  QUEEN  v.  BHAGABATI  SUTHRAN  and  others,  {a.) 

W„  Judgment  was  delivered  by 

Glover,  J. — The  Deputy  Magistrate's  order  of  the  13th  of  May,  dismissing  the  complaint 
under  s.  259  of  the  Criminal  Procedure  Code,  is  clearly  illegal. 

The  cnarge  made  was  one  of  criminal  misappropriation,  in  which  the  Deputy  Magistrate  ex- 
.  ercised  the  discretion  allowed  him  by  s.  248  of  the  Code,  and  issued  a  summons,  in  the  first  in- 
stance, against  the  persons  complained  against,  instead  of  a  warrant. 

But  the  mere  tact  of  a  summons  having  been  issued  did  not  bring  the  case  within  the  pur- 
view of  Chapter  XV.  of  the  Code,  or  allow  the  Deputy  Magistrate  to  dismiss  the  complaint 
under  s.  259,  because  the  complainants  do  not  appear  on  the  day  appointed.  The  case  remained 
subject  to  the  rules  laid  down  in  Chapter  XtV.  of  the  Code,  and  there  is  no  provision  in  that 
chapter  for  the  dismissal  of  complaints  on  account  of  non-attendance  of  complainants. 

The  Deputy  Magistrate's  order  is  therefore  quashed,  and  the  charge  will  be  proceeded  with 
in  the  usual  course. 


t  Be/ore  Mr.  justice  L.  S.  Jackson  and  Mr.  Justice  Markby. 
The  roth  July  i86g. 
Also  reported  THE  QUEEN  v.  BIDUR  GHOSE.  (*.) 

in  The  facts  of  this  case  were  as  follow : — One  Dhan  Chang,  on  the  i8th  March,  complained 

12  W.  R.  37.    at  ^c  Chattak  police-station  that  Bidur  Ghose,  Sheikh  Adil,  and  others,  had  wrongfully  confined 


la)  Reference  under  s.  434  of  the  Code  of  Criminal  Procedure  and  Circular  Order  No.  18, 
*   ■  •      -      •     the ,"     *        '    '        ^  -     - 


dated  the  15th  July  1853,  by  the  Sessions  Judge  of  Beerbhoom 

{b)  Reference  under  s.  434  of  the  Code  of  Criminal  I 
dated  the  15th  July  1853,  by  the  Sessions  Judge  of  Sylhet 


ib)  Reference  under  s.  434  of  the  Code  of  Criminal  Procedure  and  Circular  Order  No.  18, 
-■ ythef     ■        —        '-  "   ' 
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Norman,  J. — ^The  point  referred  to  the  High  Court  in  this  case  is  whether         iSji. 

a  Deputy  Magistrate,  in  dealing  with  a  charge  of  wrongful  confinement  under 

s.  342  of  the  Indian  Penal  Code,  under  ch.  XIV.  of  the  Code  of  Criminal  Pro-         Taki 
cedure  has  power  to  discharge  the  accused  if  the  prosecutor  and  witnesses  are     Mahomed 
not  present  on  the  day  fixed  for  the  hearing.  Mandal 

Notwithstanding  the  case  cited — The  Queen  v.  Bhagahati  Sulhran* — I  "• 

think  that  there  is  no  doubt  but  that,  where  the  accused,  having  been  duly  sum-      Krishna 
moned  or  arrested  under  a  warrant,  is  present  to  meet  any  charge,  and  no  evi-     Nath  Rai 
dence  is  forthcoming  against  him,  if  it  be  not  shown  to  the  ^lagistrate  that  the   7  B.  L.  R.  7. 
case  is  one  in  which  he  ought  to  adjourn  the  inquiry  under  s.  224,  the  Magis- 
trate is  not  only  authorized,  but  is  empowered,  and,  in  fact,  required,  to  dis- 
charge such  accused  person. 

The  case  of  the  accused  stands  thus :  On  the  day  of  trial,  not  only  has  no 
offence  been  proved,  but  there  is  no  evidence  on  which  a  Magistrate  could  pos- 
sibly find  that  an  offence  had  been  proved. 

The  point,  however,  does  not  arise  on  the  facts  of  the  case  before  us.  On 
the  28th  of  December  a  complaint  appears  to  have  been  preferred  by  the  pro- 

his  relative  Lochan  Chang  for  the  purpose  of  extorting  money.  The  police  entered  the  case  un- 
der s.  342,  and,  though  they  reported  it  true,  sent  it  up  in  B  form,  as  they  said  it  was  not  proved. 
On  April  ist,  the  Acting  Magistrate,  Mr.  Peterson,  ordered  the  papers  to  be  filed,  but  on  April 
2nd  Lochan  Chang  himself  presented  a  petition,  stating  that  he  haa  been  confined  in  various  places 
jo  make  him  pay  nis  rent,  and,  having  been  released  by  the  police,  now  brought  a  charge  under 
gs.  342  and  347- 

The  police-reports  were  examined,  and  on  April  6th  the  deposition  on  oath  of  Lochan  was 
taken,  and  summonses  on  five  men,  named  Bidur,  Mathan,  Naru,  Adil,  and  Bipari,  were  issued, 
and  April  i6th  was  fixed  for  the  trial. 

On  that  day,  all  the  parties  being  present,  the  case  was  made  over  to  the  Deputy  Magistrate, 
who,  on  the  I7tn  and  iQtn,  took  the  evidence  of  the  prosecutor  and  his  witnesses;  and,  on  3ie  19th, 
holding  the  accused  to  bail,  postponed  the  case  till  May  13th  for  the  evidence  of  two  persons 
whose  evidence  was  considered  necessary  by  the  Court. 

On  May  13th,  he  dismissed  the  case,  and  discharged  the  accused,  because  the  complainant 
was  not  present.  On  that  same  day  (May  13th),  the  complainant,  Lochan  Chang,  applied  to  the 
Toint-Magistrate  (who  was  in  charge  01  the  current  duties  of  the  Judge's  office)  stating  that  he 
had  been  present  all  day  in  the  Deputy  Magistrate's  office,  and  that,  not  his  name,  but  that  of 
Dhan  Chang  (the  original  informant  at  the  police-station),  had  been  called  out,  and  because  he  had 
not  answers  it,  the  case  had  been  dismissed. 

The  Sessions  Judge  of  Sylhet,  who  referred  the  case,  considered  there  were  three  illegalities 
at  least  in  the  Deputy  Magistrate's  proceedings  : — 

(i)  He  had  no  power  to  dismiss,  in  default  of  prosecution,  a  charge  laid  under  s.  347. 

(2)  Having  taken  the  evidence  of  a  prosecutor,  and  postponed  the  case  for  the  evidence  o£ 
other  parties  to  a  future  date,  he  had  no  power  to  dismiss  any  case  in  default  of  prosecution,  the 
prosecutor  having  given  his  deposition  in  the  presence  of  the  accused ;  and  having  produced  his 
witnesses,  the  case  should  then  have  been  decided  on  its  merits. 

(3)  The  prosecutor's  name  entered  on  the  fly-leaf  of  the  case  was  Dhan  Chang,  the  actual 
prosecutor  was  Lochan  Chang,  and  Lochan's  name  ought  to  have  been  cried,  not  Dhan's.  In  the 
matter  of  calling  the  names,  the  Judge  stated  that  he  fully  believed  Lochan's  story,  as  it  is  corro- 
borated by  his  subsequent  behaviour  and  by  the  record. 

Under  these  circumstances  he  referred  the  case  to  the  High  Court,  under  s.  434,  in  order 
that  the  Deputy  Magfistrate's  order  of  dismissal  might  be  quashed. 

The  irregular  proceedings  of  the  Deputy  Magistrate,  in  delaying  the  examination  of  the  wit- 
nesses from  April  16th  to  19th,  were  also  noticed. 

The  judgment  of  the  High  Court  was  delivered  by 

Jackson,  J.— We  agree  with  the  Magistrate  and  the  Sessions  Judge.  We  quash  the  order 
of  the  Deputy  Magistrate,  dbmissing  the  complaint  for  default,  and  direct  that  he  proceed  there- 
with according  to  law. 


Ante  p.  9  note  (see  p.  426  of  thi$  book). 
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'?y^  secv^r  to  the  officer  in  chaise  of  the  police-station,  which  resulted  in  an  in- 

Taki  ^^^'  which  must  have  been  by  order  of  the  Magistrate,  and  a  report  that  the 

Mahomed  ^^^^^  p'^  wrongful  confinement  was  a  false  one.  Dissatisfied  with  the  result  of 

Mandal  *^  police-inquiry,  on  the  i6th  of  January  the  prosecutor  made  his  complaint, 

^^  under  s.  66,  before  the  Joint-Magistrate,  who  examined  the  prosecutor  on  the 

^'  1 7th,  but  his  only  order  on  that  complaint  was :  "  Let  this  be  put  with  the  police- 

Krishna  papers."     There  seems  to  be  an  order  of  the  Joint-Magistrate  on  thepolice- 

Nath  Rai,  report,  on  the  i6th,  that  witnesses  should  be  in  attendance  on  the  21st. 

■7  B   L  R  7 

fi5 W  R  \^^  ^^  *^^  ^^^^  ^^^  ^^^^  ^^  adjourned  to  the  28th.  The  complainant's  wit- 
L  5  •  •  53-J  nesses  had  been  summoned,  by  what  authority  I  know  not,  and  were  in  fact  then 
in  attendance.  On  the  28th  the  case  was  made  over  to  the  Deputy  Magfistrate, 
who,  in  an  order  stating  that  he  had  no  time  to  take  up  the  case  on  that  day, 
fixed  the  ist  of  February  for  hearing  the  complainant's  witnesses.  On  the  ist 
of  February  the  complainant  and  his  witnesses  not  being  in  attendance,  the  case 
was  dismissed  by  the  Deputy  Magistrate.  Down  to  this  time,  no  summons  or 
warrant  had  issued  against  the  defendant.  The  Joint-Magistrate  did  not  decide 
that  there  was  no  sufficient  ground  for  proceeding.  All  that  we  know  on  that 
point  is  that  the  Joint-Magistrate  and  the  Deputy-Magistrate  between  them  have 
burked  the  case,  and  got  rid  of  a  troublesome  complainant.  I  think  the  Joint- 
Magistrate's  proceedings  were  illegal  and  oppressive. 

The  law  contemplates  no  such  delays  as  those  which  the  Joint-Magistrate 
has  interposed  between  the  complaint  and  the  adjudication  upon  such  complaint. 

I  do  not  think  that  s.  180  was  ever  intended  to  enable  the  Magistrate  in 
ordinary  cases  to  examine  witnesses  in  the  absence  of  the  accused.  I  do  not  say 
that  a  case  may  not  be  supposed  in  which  such  a  course  may  be  necessary. 

On  the  17th  of  January,  with  the  police-report  and  the  examination  of  the 
complainant  before  him,  it  is  very  difficult  to  see  why  theJoint-Magistrate  should 
not  have  proceeded  at  once  to  pass  orders  under  s.  67.  Tiie  reference  to  the  Sub- 
ordinate Magistrate  on  the  28th  must  have  been  an  additional  cause  of  vexation 
and  expense  to  the  unfortunate  complainant. 

Delay  in  the  adjudication  upon  complaints  in  small  criminal  cases  is  a  great 
hardship  to  poor  people,  who  may  be  debarred  from  resorting  to  Courts  of  Justice 
by  finding  that  the  remedy  is  an  evil  more  grievous  than  the  wrong. 

The  complainant  had,  and  has,  a  right  to  an  adjudication  under  s.  67,  upon 
the  point  whether,  in  the  judgment  of  the  Magistrate,  there  is  sufficient  ground  for 
proceeding.  I  think  it  may  be  very  well  be  that  the  complainant's  absence  on  the 
day  of  hearing  may  have  been  caused  by  the  utter  weariness  of  hanging  about 
the  police-station  in  the  first  place,  and  the  Court  afterwards  with  his  witnesses. 
In  the  hope  of  getting  a  proper  hearing. 

I  think  the  Joint-Magistrate  should  be  directed  to  restore  the  case  to  his  own 
file,  and  to  do  now  what  he  ought  to  have  done  at  latest  within  a  few  days  after 
the  3 1  st  of  last  December. 

AiNSLiE,  J. — It  appears  to  me  that  the  question  referred  to  this  Court  does 
not  arise  in  this  case.  The  Magistrate  had  not  issued,  nor  had  he  made  any  order 
to  issue,  any  warrant  or  summons  to  bring  the  accused  person  before  the  Court. 

The  matter  was  in  that  stage  to  which  the  provisions  of  s.  180  of  the  Crimi- 
nal Procedure  Code  apply.  By  s.  249,  as  amended  by  Act  VIII.  of  1869,  the 
provisions  of  s.  180  are  extended  to  cases  triable  by  the  Magistrate  under  Chapter 
XIV,  of  the  Code.  The  Magistrate  had  before  him  a  report  by  the  police,  on  the 
charge  preferred  by  the  complainant  at  the  police-station,  to  the  effect  that  it  was 
St  false  charge. 
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On  the  1 6th  of  January  1871  he  directed  that  a  limited  number  of  witnesses 
should  be  sent  in  for  examination.  Whether  he  had  before  him  at  this  time  the  • 
complainant's  petition,  which  bears  date  4th  Magh  1277,  corresponding  to  the 
1 6th  January  1 871,  is  uncertain  ;  but  this  is  not  material.  When  the  complainant 
had  been  examined  on  the  17th,  he  made  an  order  that  his  complaint  should  be 
put  up  with  the  police-papers;  and  as  he  made  no  further  order  on  it,  I  think  his 
order  of  the  i6th  must  be  taken  as  intended  to  be  a  suflficient  order  in  the  matter, 
and  as  made  under  s.  180.  3  ^^  ^^ 

By  the  order  of  the  i6th  January,  the  21st  idem  was  fixed  for  proceeding  ["5  W.  R.53.] 
with  the  preliminary  inquiry  under  s.  180.     Apparently  no  steps  were  taken  to 
bring  in  the  witnesses,  and  on  the  2  ist  the  Magistrate  made  a  further  order  that 
they  should  be  summoned  to  attend  on  the  28th. 

On  the  28th  certain  witnesses  attended  under  the  summons;  and  on  that 
day  the  Magistrate  made  over  the  case  to  the  Deputy  Magistrate,  with  instruc- 
tions to  satisfy  himself  by  examining  the  witnesses  whether  there  were  sufficient 
grounds  for  proceeding  further,  apd  to  go  on  with  the  case,  or  dismiss  it  sum- 
marily accordingly.  On  the  same  day,  the  Deputy  Magistrate  recorded  an  order 
to  the  effect  that  he  was  unable  to  proceed  with  the  case  on  that  day,  and  di- 
rected that  the  witnesses  should  be  discharged  on  recognizances  to  appear  again 
on  the  I  St  of  February.  On  the  ist  of  February  the  case  was  called  on,  but 
neither  complainant  nor  witnesses  were  in  attendance,  and  it  was  dismissed  on 
default.  Such  being  the  facts,  it  appears  to  me  that  the  ruling  quoted  by  the 
Sessions  Judge,  The  Queen  v.  Bhagahati  Suthran^*  does  not  apply ;  still  less 
does  the  ruling  in  The  Queen  v.  Bidur  Ghose*  do  so. 

This  was  a  case  in  which  the  complaint  had  not  been  admitted  :  the  issue 
of  process  against  the  accused  was  dependent  on  the  Court  being  satisfied  of 
the  propriety  of  making  any  order  in  the  matter.  If  the  complainant  negligently 
failed  to  appear  and  satisfy  the  Court,  there  was  nothing  to  make  it  incumbent 
on  the  Deputy  Magistrate  to  proceed  further  with  the  complaint.  But  under  the 
circumstances  of  this  case,  I  concur  in  thinking  that  the  non-attendance  of  the 
complainant  on  the  ist  February  ought  not  to  have  been  treated  as  a  wilful  act 
of  negligence,  and  that  the  Deputy  Magistrate's  order  of  that  date,  dismissmg 
the  complaint,  should  be  set  aside. 


Before  Mr,  Justice  Loch  and  Mr,  Justice  Macpherson. 
THE  QUEEN  v.  MAHIMA  CHANDRA  CHUCKERBUTTY, 

APPELLANT.f 

Criminal  Procedure  Code  (Act  XXV.  of  j86i),  ss.  ifo,  426. 

In  a  suit  by  A  for  arrears  of  rent  above  Rs.  100,  a  decree  was  passed  against 
B,  C,  and  D,  wherein  certain  documents  filed  by  them  were  held  to  be  forgeries. 
A  applied  for,  and  obtained,  an  order  from  the  Deputy  Collector  who  tried  the  suit 
for  leave  to  prosecute  B  and  C  in  the  Criminal  Court.  A  afterwards  applied  to  the 
Collector  for  leave  to  prosecute  B,  C,  and  D,  whereupon  the  Collector  passed  the 
following  order  :  "  Sanction  has  already  been  given  once  bv  the  Deputy  Collector. 
I,  however,  have  no  objection  to  give  it  a  second  time,  as  the  petitioner  desires  it." 

*  Ante,  p.  9  note  (see  p.  358  of  this  book). 

t  Criminal  Appeal,  No.  102  of  187 1>  from  an  order  of  the  Sessions  Judge  of  Backergungei 
dated  the  lotb  January  1871. 

45 


1871. 
March,  25. 

7  B.  L.  R.  36. 
[I5W.R.4S-] 
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1B71.         t)  was  convicted  by  the  Sessions  Judge  on  a  charge  under  s.  471  of  the  Penal  Code. 
-  On  appeal  by  D — 


Queen 

^  Held^  that  no  proper  leave  had  been  obtained  to  prosecute  D,  and  this  defect 

Mahima      ^^  "^^  cured  by  the  subsequent  proceedings,  and  the  conviction  must  be  quashed. 

C»Ai>iDRA  IsWAR  Chandra  Roy  Chowdhry  instituted  a  suit  for  arrears  of  rent  for  the 

Chucker.    years  1271— 1273  (1864 — 1866)  before  the  Deputy  Collector,  against  Nabin 

^""^'  ^   Chandra  Das,  Guru  Charan  Das,  and  the  prisoner,  appellant  before  the  Court 

T^B.  L.  R.  26.  rpj^^  defendants  pleaded  payment,  and  filed  six  receipts  in  proof  of  the  same. 

[15  W.  R.  45.]  Tj^g  receipts  were  found  to  be  not  proved,  and  the  case  was  decreed  in  favour 
of  the  plaintiff  on  the  17th  June  1870.  The  suit  was  valued  at  a  sum  above  100 
rupees,  and  no  appeal  having  been  filed  by  the  defendants  against  the  judgment 
of  the  Deputy  Collector,  the  plaintiff  applied  to  the  Deputy  Collector  for  per- 
mission to  prosecute  Guru  Charan  and  Nabin  Chandra  in  the  Criminal  Court 
under  s.  471  of  the  Indian  Penal  Code.  The  Deputy  Collector,  on  the  30th  July 
1870,  gave  the  desired  sanction  under  s.  170  of  the  Criminal  Procedure  Code. 
On  the  29th  August,  the  plaintiff  Isvvar  Chandra  presented  another  petition  to 
the  Collector,  praying  that  he  might  be  allowed  to  prosecute  Guru  Charan,  Nabin 
Chandra,  and  Mahima  Chandra,  and  others,  and  the  Collector  made  the  follow- 
ing order  on  the  petition :  *'  Sanction  has  already  been  given  once  by  the  Deputy 
Collector.  I,  however,  have  no  objection  to  give  it  a  second  time,  as  the  peti- 
tioner desires  it."  The  plaintiff  then  instituted  this  criminal  prosecution  against 
Nabin,  Guru  Charan,  and  Mahima  Chandra,  and  the  case  having  been  referred 
to  the  Joint-Magistrate  of  Backergunge  for  trial,  that  officer  discharged  the  ac- 
cused Nabin  and  Guru  Charan,  and  committed  the  prisoner  to  the  Sessions  on  a 
charge  under  s.  471  of  the  Indian  Penal  Code,  and  the  Sessions  Judge,  after  over- 
ruling the  preliminary  objection  that  was  taken  on  behalf  of  the  prisoner,  m., 
that  no  sanction  had  been  given  by  a  competent  Court  to  prosecute  the  charge, 
and  consequently  the  Sessions  Court  had  no  jurisdiction  to  try  the  case,  agreed 
with  the  assessors  in  finding  the  prisoner  guilty,  and  sentenced  him  as  before 
mentioned. 

Baboo  Durga  Mohan  Das  for  the  prisoner  contended,  first,  that  the  sanc- 
tion of  the  Deputy  Collector  having  been  obtained  only  as  regards  Nabin  and 
Guru  Charan,  the  commitment  of  Mahima  Chandra  was  made  without  jurisdic- 
tion— The  Queen  v.  Gabind  Chandra  Ghose.*  The  sanction  of  the  Collector 
is  insufficient,  first,  because  the  case  having  been  laid  at  above  100  rupees, 
the  appeal  lay  to  ^^  Judge,  and  not  to  the  Collector,  and  the  proper  officer  to 

"Also  reported  •  Before  Mr.  yustice  E,  Jackson  and  Mr,  Jtistice  Hobtumse, 

'"  The  nth  September  1868. 

10  W.  R.  41.  ^j^g  QUEEN  «.  GABIND  CHANDRA  CHOSE  and  orMEfts.  (a) 

"HoBHOUSE,  J.— We  think  that  the  Additional  Sessions  Jud^  is  right  in  this  case.  Four 
persons  were  severally  charged  with  offences  under  ss.  471  and  193  of  tne  Indian  P^aJ  Cbde. 
Those  offences  were  committed  in  proceedings  before  the  Civil  Court ;  and  so,  under  ss.  169  and 
170  of  the  Criminal  Procedure  Code,  before  proceedings  against  these  persons  could  have  been 
entertained  by  the  Macjstrate  at  all,  there  should  have  been  previous  sanction  for  such  entertain- 
ment on  the  part  of  thcCivil  Court  before  which  the  offences  were  committed.  In  the  case  of  Deno 
Bandhu  Sircar,  the  Civil  Court  does  give  some  sort  of  sanction.  It  makes  use  of  these  words^ 
that  the  defendant  may,  if  he  wishes,  proceed  "against  the  plaintiff  for  forgery."  This,  we 
think,  is  not.  a  sufficient  permission  under  the  law.    The  Civil  Court,,  in  givmg  permission  to 


(a)  Reference  to  the  High  Court  under  s.  434  of  the  Code  of  Crimma!  Procedure  l)jrt^Qfl^ 
tfttinip  Additional  S^fiont  Judge  of  34-Pergunna8i 
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Sanction  these  proceedings  was  the  Zilla  Jtwlge,  and  not  the  Collectof,*  and;        iB^u 
secondly,  it  was  not  clear  that  the  Collector  intended  to  sanction  proceediags 


against  Mahima,  inasmuch  as  that  officer  only  seemed  to  repeat  the  sanction       C^b^ 
which  was  once  before  given  by  the  Deputy  Collector.    The  mere  fact  of  the  '^' 

prisoner's  name  having  been  mentioned  in  the  second  petition,  while  it  was     p  ^^"^^ 
omitted  in  the  first,  showed  nothing,  as  there  was  nothing  in  the  record  to  show    qh^^^^ 
that  the  Collector  was  aware  of  this  when  passing  the  order.    The  sanction  of       rutty 
the  Judge,  after  the  trial  in  the  Sessions  had  commenced,  was  not  legally  suffi-     ^  l.R.*26 
cient,  because  under  s.  170  of  Criminal  Procedure  Code,  the  sanction  must  be  ^    yj  o      \ 
given  before  the  institution  of  charge.     The  words,  "  sanction  may  be  given  '•'^    *     ^'^ 
at  any  time,"  mean  at  any  time  before  the  institution  of  the  case — &'r/i  Ojha 
V.  Rajkwnar\\  The  Queen  v.  Gahind  Chandra  Ghose.%    The  Zilla  Judge  was 
sitting  as  a  Sessions  Judge,  and  not  as  a  Civil  Judge. 

Baboo  Jaggadanand  Mookerjee  contended  that,  when  a  charge  is  sent  to 
a  Magistrate  for  investigation,  the  Magistrate  can  thereupon  commit  for  trial 
any  person  against  whom  he  may  consider  an  offence  proved,  although  that 
person  may  not  have  been  named  in  the  order  of  reference — Essan  Chunder 
DuU  v.  Bahoo  Prannath  Chowdryy\  and  that,  under  s.  426  of  the  Criminal 

prosecute,  should  have  distinctly  stated  what  the  document  was  for  which  a  prosecution  for 
forgery  might  be  entertained. 

»  In  the  case  of  the  three  other  prisoners  no  permission  of  the  Civil  Court  seems  to  Have  been 
accorded  at  all.  Under  these  circumstances,  we  agree  with  the  Additional  Sessions  Judge  thkt 
the  commitments  are  void  ab  initio,  and  we  direct  that  they  be  set  aside,  and  we  further  direct 
that  the  Additional  Sessions  Judge  60  return  the  commitments  to  the  Magistrate,  and  direct  him, 
before  he  recommits  the  prisoners  for  trial  before  the  Sessions  Judge,  to  obtain  the  requisite 
sanction  of  the  Civil  Court  in  the  case  of  each  of  the  prisoners.  ^ouTd  the  Civil  Court  see  fit  to 
direct  any  prosecution,  that  Court  will,  no  doubt,  specify  the^  particular  act  or  acts  of  forgery, 
and  the  particular  words  which  constitute  the  perjury  for  which  permission  will  be  given  to  pro- 
secute. 


•  2  S.  D.  A.,  N.  W.  P.,  373. 


t  Before  Mr,  JiisHce  Loch  and  JusHce  Sir  C.  P.  Hobhouse,  Bart,  . .  , 

The  30th  April  1870,  *? 

in 

KIRTI  OJHA  V.  RAJKUMAR.(fl)  ,3  w.  R.  67, 

This  case  was  submitted  for  the  order  of  the  High  Court  under  s.  434  of  the  Code  of  Criminal 
Procedure  by  the  Sessions  Judge  of  Tirhoot,  who  states  the  case  as  follows  : — 

**  One  Mr.  Falkner  presented  a  petition  to  the  District  Superintendent  of  Police,  requestinsf 
him  to  investigate  a  case  in  which  some  of  his  servants  had  been  badly  treated  and  confined, 
whereupon  Keola  Prasad,  Inspector  of  Police,  was  directed  to  enquire  into  it. 

"  During  the  local  investigation  of  the  police,  three  of  Mr.  Falkner's  servants,  vis,,  Kirti 
Ojha,  Salamat,  and  Ramdulal,  appeared  on  the  20th  October  last,  and  showed  marks  on  their 
bodies,  said  to  have  been  caused  by  latti  blows  by  Rajkumar,  Jhumuk,  and  Bhatu. 

"The  police  sent  in  the  said  three  persons  for  examination  by  the  Medical  Officer,  who 
reported  that  the  marks  appeared  to  him  to  have  been  caused  by  the  appUcation  of  some  caustic 
substance,  and  not  by  latti  blows  as  alleged. 

"  On  this  the  case  was  struck  off  the  file  by  the  Officiating  Jomt-Magistrate  on  the  30th 
October  1869,  and  at  the  same  time  the  defendant  was  informed  that,  if  he  liked,  he  could  bring 
a  charge  against  the  plaintiff  under  s.  211,  Indian  Penal  Code. 

"Accordingly,  Rajkumar  complained  to  the  Joint-Magistrate  on  the  last  November  1869, 
charging  Gopafand  Kirti  Ojha  with  brmgfing  a  false  complaint  against  him. 


%  See  ante,  p.  28  note  (see  p.  362  of  this  book). 
%  Marsh.  Rep.  270. 


(a)  Reference  to  tfie  High  Conrt  under  s.  434  of  the  Code  of  Crimlitsd  Pnocedorei*  flie  Ses- 
ions  Judge  of  Tirhoot. 
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iByu       Procedure  Code,  such  a  defect  cannot  be  held  to  have  vitiated  the  whole  judg* 

^  ment» 

Queen 

^.  Baboo  Durgamokan  Das,  in  reply,  contended  that  the  case  of  Essan  Chun-' 

Mahima      der  Dutt  v.  Bahoo  Prannauth  Chowdry*  did  not  apply,  inasmuch  as  it  referred 
Chandra     to  a  case  under  s.  171  of  the  Criminal  Procedure  Code;  and  that  s.  426  did 
Chucker*    not  apply,  inasmuch  as  it  was  not  **  an  error  or  defect  in  the  charge  or  in  the 
BUTTY,       proceedings  or  trial,"  and  the  Court  which  committed  the  prisoner,  and  the 
7B.L.R.  86,  Court  which  tried  him,  were  equally  without  jurisdiction  on  account  of  the 
[15W.  R.  45.  j  legal  and  necessary  sanction  not  having  been  previously  obtained.     In  the 
case  of  The  Queen  v.  Mahim  Chandra  Chuckerhutty,^  it  was  said  that  "it  never 
was  intended  that  this  sanction  should  be  used  to  the  extent  of  doing  away  d- 
together  with  the  procedure  laid  down  by  the  Code,  and  to  rendering  convictions 
valid  when  the  proceedings  prescribed  as  preliminary  to  the  institution  of  cri- 
minal prosecutions  were  altogether  omitted.     If  carried  to  this  extent,  Magis- 
trates might  altogether  desert  the  Code  of  Criminal  Procedure." 

The  judgment  of  the  Court  was  delivered  by 

l,ocH,  J.— In  a  suit  for  arrears  of  rent  for  1271 — 1273  (1864 — 1866)  in- 
stituted before  the  Deputy  Collector,  Moulvie  Dilwar  Hossein  Khan,  by  one 
Iswar  Chandra  Roy,  the  defendant,  Mahima  Chandra  Chuckerbutty,  pleaded 

<*  The  Joint-Ma^trate  released  the  first-named  defendant,  Gopal,  as  it  was  apparent  that 
he  made  no  mention  of  Rajkumar  in  his  deposition  before  the  pohce,  and  convicted  ICirti  under 
s.  182,  Indian  Penal  Code, 

"  The  Joint-Magistrate's  order  was  to  pay  a  fine  of  30  rupees,  or  in  default  be  imprisoned 
for  one  month  (rigorous  imprisonment)." 

The  grounds  upon  which  the  whole  order  of  the  Joint-Magistrate  should  be  reversed  are 
stated  by  the  Judge  as  follows : — 

"  The  conviction  appears  to  me  illegal  on  several  grounds  :— 

"  1st. — ^The  petitioner,  Kirti  ^ha,  was  charg^ed  by  Rajkumar  with  bringing  a  false  charge 
aeainst  him  on  the  i6th  October,  Rajkumar  having  obtained  sanction  from  the  Ofliciating  Joint- 
Magistrate  to  prosecute  Kirti  under  s.  21 1,  Indian  Penal  Code.  But  the  Joint-Magistrate  chan^red 
the  prosecution  from  a  private  one  under  s.  211  into  a  public  one  under  s.  182.  This,  I  conceive, 
he  had  not  power  to  do, 

"  and. — If,  however,  it  were  said  that  the  Joint-Majgistrate  had  this  power,  it  is  certain  from 
the  evidence  of  Dowlut  Lai,  head-constable,  that  Kirti  Ojha  gave  no  information  at  all  on  the 
i6th  October. 

"3rd. — ^The  Joint-Magistrate,  in  the  course  of  the  proceedings,  changed  the  date  of  the 
offence  under  s.  182  from  tne  i6th  to  the  20th  October,  on  which  latter  >date  Kirti  Ojha  is  said 
to  have  given  false  information  to  Inspector  Keola  Prasad. 

"  It  appears  to  me  that,  if  Kirti  Ojha  did  not  make  any  false  charge  or  give  any  false  in- 
formation on  the  1 6th  October,  the  prosecution  ought  to  have  dropped;  but,  even  admitting 
that  the  Magistrate  had  power  to  alter  the  date  of  9ie  offence  charged,  and  insert  the  name  of 
Keola  Prasad  as  the  Insoector  to  whom  the  false  information  was  ^ven,  I  conceive  that  even  this 
charge  would  not  lie  under  s.  182,  for  this  reason,  that  Kirti  Ojha  is  not  the  person  who  gave  the 
information.  Keola  Prasad  in  his  deposition  states  that  it  was  Mr.  Falkner  who  put  in  a  petition 
to  the  District  Superintendent  on^  the  loth'  October,  on  which  petition  he  was  deputed  to  enquire 
into  the  case,  and  all  that  Kirti  Ojha  did  on  the  20th  October  was  in  the  course  of  the  Inspector's 
investigation  to  inform  him  that  ne  had  been  beaten  by  Rajkumar  Roy.  It  appears  to  me  that 
an  information,  such  as  is  contemplated  by  s.  182,  must  be  that  which  puts  the  police  in  motion, 
not  a  statement  made  to  a  police-officer  in  course  of  investigation." 

The  Joint-Magistrate,  being  called  upon  for  an  explanation  from  the  Sessions  Judge,  sub- 
mitted the  following  explanation : — 

"  With  reference  to  the  Judge's  order  m  m  m  tt\  \^  to  state  that  I  have  no  power  to 
cancel  my  order  sentencing  the  accused  person  to  a  fine.  When  once  a  Magistrate  has  given 
sentence,  he  cannot  alter  it,  I  believe;  but  it  can  be  altered  by  the  Appellate  Court.  The  charge 
was  not  altered ;  only  one  charge  was  drawn  out  by  me. 


•  Marsh*  Rep.  vjo*  1 3  B.  L.  R.  A.  Cr.  67  (see  p.  131  of  this  book). 
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payment,  and  filed  six  receipts.    The  case,  however,  was  ultimately  decreed  in  1871. 

favour  of  the  plaintiff.    In  that  case  there  were  three  defendants,  and  no  appeal  ' 

was  preferred  from  the  decree  passed  by  the  Deputy  Collector  on  the  17th  June  Qu^en 

1870.     Subsequent  to  the  making  of  that  decree,  the  plaintiff,  Iswar  Chandra  .-  ^' 

Roy,  applied  to  the  Deputy  Collector  for  permission  to  prosecute  Guru  Charan  -.  ^"'**^ 

and  Nobin  Chandra  criminally,  and  the  Deputy  Collector,  on  the  30th  July  1870,  cUuckm^ 

made  this  order  :  '*  The  Judgment  shows  that  the  dakhilas  filed  by  the  defend-  butty 

ants  are  false.   Sanction  is  therefore  given  to  the  petitioner  to  prosecute  the  « 3^  l.  r'2<5. 

defendants  "criminally."     It  is  clear  that  this  petition  and  its  sanction  relat-  [15 w.'r.'45.*] 
ed  only  to  the  parties  mentioned  therein,  namely.  Guru  Charan  and  Nabin 
Chandra. 

"  It  is  not  necessary  that  a  Mas^trate  trying  a  case  should,  in  framing  a  charge,  stick 
to  the  section  on  which  the  accused  has  been  prosecuted.  If  he  considers  that  an  offence  has 
been  proved  by  the  evidence  for  the  prosecution,  he  can  charge  the  accused  with  having  commit- 
ted such  offence.  ^  The  accused  in  this  case  did  rive  information  to  a  public  servant  which  he  did 
know  to  be  false,  intending  thereby  to  cause  such  public  servant  to  use  his  lawful  power  as  such 
to  the  injury  and  annoyance  of  the  complainant.  I  consider  that  first  I  had  every  nght  to  charge 
the  accused  under  s.  182,  Indian  Penal  Code,  and,  secondly,  that  s.  182  is  perfectly  applicable  to 
the  case.    These  points  should  be  decided  for  guidance  in  future  similar  cases.'' 

The  judgment  of  the  Court  was  delivered  by 

HoBHOUSE,  J. — ^The  facts  of  this  reference  are  these : — 

The  accused  presented  himself  before  the  police,  and  subsequently  before  the  Joint-Ma^r^ 
trate  of  the  district,  and  charged  Rajkumar,  the  complainant  in  the  case  before  us,  with  having 
assaulted  him  with  a  latH,  and  committed  other  offences  against  him  ;  and  at  the  time  of  making 
the  charge  the  accused  showed  certain  marks  upon  his  person,  which,  he  said,  were  the  marks 
of  the  blows  which  Rajkumar  had  inflicted  upon  him. 

The  Joint-Magistrate  before  whom  the  charge  was  tried  considered  that  it  was  a  iaJise  charge, 
and,  on  tne  application  of  the  present  complainant,  gave  him  permission  to  prosecute  the  accused 
for  an  offence  coming  under  the  provisions  of  s.  21 1  of  the  Indian  Penal  Code.  This  permission 
was  given  with  reference  to  the  provisions  of  s.  1^  of  the  Code  of  Criminal  Procedure.  Here- 
after the  Joint-Magistrate,  Mr.  Doyly,  tried  the  present  complaint,  made  by  the  complainant, 
Rajkumar,  as  if,  in  the  first  instance,  it  were  a  complaint  laid  under  the  provisions  of  s.  211  of  the 
Indian  Penal  Code.  But,  after  hearing  the  complainant  and  his  witnesses,  and  specially  the  evi- 
dence of  the  Inspector  of  Police,  the  Joint-Magistrate  framed  a  charge  a^nst  the  accused  under 
the  provisions  or  s.  182  of  the  Indian  Penal  Code,  and.  under  the  provisions  of  that  section  sen- 
tenced the  accused  to  pay  a  fine  of  30  rupees,  or  in  default  to  imprisonment  for  one  month. 

The  Judge  submits  this  order  to  be  quashed  by  this  Court,  on  the  ground  that  it  is  an  order 
contrary  to  law.  The  Magistrate  contends  that  he  had  a  right  to  make  the  order  in  question, 
and  that  it  was  good  in  law.  We  think  the  order,  as  it  stands,  is  a  bad  order.  Had  the  charge 
been  a  charge  of  the  ordinary  nature  made  by  complainant  in  an  ordinary  manner,  or  made  by 
the  Magistrate  himself,  under  the  powers  which  he  possesses  under  the  Code  of  Criminal  Proce- 
dure, no  doubt  he  would  not  have  been  bound  to  frame  any  charge  at  all,  until  after  he  had  heard 
the  evidence  of  the  complainant  and  the  witnesses  for  the  prosecution,  and  had  taken  such  ex- 
amination of  the  accused  as  he  should  have  considered  necessary.  The  charge  in  this  instance, 
whether  it  was  a  charge  under  s.  182  or  under  s.  211,  would  equally  be  triable  under  the  provi- 
sions of  chapter  14  of  the  Code  of  Criminal  Procedure ;  and  s.  250  of  that  chapter  lays  it  down 
that  the  charge  shall  be  made  at  the  time  we  have  been  referring  to.  But  in  this  instance  the 
chai^  was  not  made  b^  the  Magistrate  himself,  neither  was  it  made  by  the  complainant  in  the 
ordinary  manner;  but  it  was  a  charge  which,  whether  we  take  it  to  be  a  charge  under  s.  211  or 
a  charge  under  s.  182,  required  the  previous  sanction  of  the  Criminal  Court  which  had  heard  the 
previous  complaint  of  the  person  who  is  now  the  accused  before  us. 

By  the  provisions  of  s.  168,  it  is  distinctly  laid  down  that  ''a  charge  of  a  contempt  of  the 
lawful  authority  of  any  Court  or  public  servant,  or  of  any  other  offence  against  a  public  servant 
as  such  descril>ed  in  cnapter  10  of  the  Indian  Penal  Code  not  falling  witnin  s.  163  of  this  Act, 
shall  not  be  entertained  m  any  Criminal  Court,  except  with  the  sanction  or  on  the  complaint  of 
the  Court  or  public  servant  concerned."  Now  a  charge  under  s.  182  is  a  charge  of  an  offence 
against  a  public  servant  as  such,  and  as  described  in  chapter  10  of  the  Indian  Penal  Code. 
Tnerefore  no  Criminal  Court  was  competent  to  entertain  any  such  charge  except,  in  the  words  of 
the  Act,  "with  the  previous  sanction  of,  in  this  instance,  the  public  servant  concerned,  or  of  his 
official  superior.**  Therefore  the  Magistrate  was  wrong  in  framing  the  present  charge,  and  in 
finding  the  accused  guilty  thereof,  ana  in  punishing  him  for  the  ss^m^i 
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iS/r.  Subsequently,  on  the  29th  August  1870,  Iswar  Chandra  Roy  presented  a 

-— second  petition  to  the  Collector,  praying  that  he  might  be  allowed  to  prosecute 

Queen        Guru  Charan,  Nabin  Chandra,  Mahima  Chandra,  the  prisoner  now  before  us, 

^*  and  others ;  and  the  Collector  upon  that  petition  made  the  following  order  : — 

Mahima 

Chandra  "  Sanction  has  already  been  given  once  by  the  Deputy  Collector.    I,  how- 

Chucker-     ever,  have  no  objection  to  give  it  a  second  time,  as  the  petitioner  desires  it 
BUTTY,       Sanction  therefore  is  hereby  given  to  the  petitioner  to  institute  a  charge  of  for- 
7  B.  L.  R.  26.  gery,  &c/' 

[15  W.  R.45-]  This  sanction  is  given  under  s.  170  of  the  Criminal  Procedure  Code.  It  is 

evidentthat  this  order  relates  to  and  confirms  the  sanction  given  by  the  De- 
puty Collector  on  the  30th  July  1870,  and  goes  no  further.  The  Collector  re- 
peats the  sanction  already  given  by  the  Deputy  Collector,  and  there  is  nothing 
to  show  that  the  Collector  intended  to  extend  it  to  the  other  persons  mentioned 
in  the  petition. 

It  has  been  urged  before  us  that  the  error,  if  any,  is  one  which  can  be  cured 
by  the  terms  of  s.  426  of  the  Criminal  Procedure  Code.  The  words  of  that  sec- 
tion are  to  this  effect :  "  No  finding  or  sentence  passed  by  a  Court  of  compe- 
tent jurisdiction  shall  be  reversed  or  altered  on  appeal  or  revision  on  account  of 
any  error  or  defect  either  in  the  charge  or  in  the  proceedings  on  trial,  unless 
the  accused  person  shall  have  been  sentenced  to  a  larger  amount  of  punishment 
than  could  be  awarded  for  the  offence,"  and  so  on.  But  the  error  in  this  case  has 
been  committed  neither  in  the  charge  nor  i  n  the  proceedings  on  trial.  The  error 
has  been  committed  at  the  commencement,  and  no  proceedings  should  have 
taken  place  previous  to  sanction  being  given. 

It  has  been  further  contended  that,  as  this  suit  was  for  an  amount  of  rent 
above  Rs.  100,  the  Collector's  Court  was  not  the  proper  Court  to  which  appli- 
cation should  have  been  made  for  permission  to  prosecute  the  defendants  cri- 
minally.; and  that  the  proper  Court  is  the  Judge's  Court  to  which  the  appeal 

But  it  does  not  follow  that  we  must  on  that  account  direct  that  the  Magistrate's  order  should 
be  set  aside.  For  by  the  provisions  of  s.  426  of  the  Code  of  Criminal  Procedure  it  is  distinctly 
laid  down  that  "  no  finding  or  sentence  passed  by  a  Court  of  competent  jurisdiction  shall  be  re- 
versed or  altered  on  appeal  or  revision  on  account  of  any  error  or  defect  either  in  the  charge  or 
in  the  proceedings  on  trial,  unless  the  accused  person  shall  have  been  sentenced  to  a  larger  amount 
of  punishment  than  could  be  awarded  for  the  offence  of  which,  in  the  judgment  of  the  Appellate 
Court,  the  accused  person  ought,  upon  the  evidence,  to  have  been  found  guilty,  or  unless,  in  the 
judgment  of  the  Appellate  Court,  trie  accused  person  shall  have  been  prejudiced  by  such  error  or 
defect."  The  question,  therefore,  that  we  have  to  consider  is  whether  the  accused  in  this  instance 
should  more  properly  have  been  found  guilty  of  an  offence  coming  within  the  provisions  of  s.  21 1 
of  the  Indian  Penal  Code ;  and,  if  he  should,  whether  the  sentence  is  appropriate,  and  whether 
the  accused  person  has  been  prejudiced  by  the  error  in  the  charge,  and  by  being  found  guilty  of 
an  offence  within  the  provisions  of  s.  1S2. 

Now,  by  s.  211  it  is  provided  that  "  whoever,  with  intent  to  cause  injury  to  any  person,  in- 
stitutes or  causes  to  be  instituted  any  criminal  proceeding  against  that  person,  or  falsely  chaises 
any  person  with  having  committed  an  offence,  knowing  that  there  is  no  just  or  lawful  ground  tor 
such  proceeding  or  charge  against  that  person,  shall  be  punished  with  imprisonment  of  either  de- 
scription for  a  term  which  may  extend  to  two  years,  or  with  fine,  or  with  both."  *  «  •  Now, 
here,  upon  the  finding  of  the  Magistrate,  it  is  <^uite  clear,  and  also  upon  the  evidence  on  the  re- 
cord, that  the  accused,  in  this  instance,  did  institute  a  criminal  proceeding  against  the  complain- 
ant, and  falsely  charged  the  complainant  with  having  comniitted  the  offence  of  assault,  &c., 
upon  him,  knowing  that  he  had  no  just  or  lawful  ground  for  his  proceeding  on  that  charge ;  and 
we  must,  of  course,  infer  from  the  conduct  of  the  accused  in  making  such  charge  that  he  made  it 
with  intent  to  cause  injury  to  the  complainant.  Whether,  therefore,  or  not  the  punishment  was 
ade()uate  to  the  offence,  the  accused  was  certainly  guilty  of  an  offence  coming  within  s.  211  of  the 
Indian  Penal  Code,  and  so  therefore  should  properly  have  been  punished  under  the  provisions  of 
that  section.  And,  as  we  have  seen  above,  he  was  rightly  charged  with  an  offence  under  the 
provisions  of  that  section.  Although,  therefore,  we  think  the  judgment  of  the  Nfagistrate  to  be 
technically  wrong,  yet  we  also  think  it  to  be  substantially  right,  and,  seeing  that  the  accused  has 
not  been  prejudiced  in  the  trial,  we  do  not  deem  it  necessary  to  interfere  with  his  sentence. 
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would  lie.    As  we  think,  however,  that  no  sanction  has  been  given  as  regards         1871. 

the  prisoner  now  before  us,  it  is  unnecessary  for  us  to  determine  that  point.   The 

sanction  given  by  the  Sessions  Judge,  after  the  case  had  been  committed,  and       Queen 
the  prisoner  pleaded  to  the  charge,  and  the  trial  had  actually  commenced,  is      ^  ^' 
clearly  not  a  sanction  contemplated  by  the  law.  Mahima 

c     V  i_  .        i_  1  .   t     1        ,  Chandra 

buch  bemg  the  case,  we  thmk  that  the  proceedings  taken  against  the  pri-  Chucker- 
soner  before  us  must  be  quashed,  and  the  prisoner  discharged.  butty 


Conviction  quashed. 


7  B.  L.  R.  26. 

[I5W.R.45.1 


Before  Mr.  Jusiice  Norman,  Offg,  Chief  Justice ,  and  Mr.  Justice  Bay  ley.  1871. 

THE  QUEEN  v.  AMIRUDDIN  (Appellant).*  Feb.  25. 


Summing  up  to  Assessors  by  the  Judge — Waging  War  against  the  Queen — Con-  7B.  L.  R.  63. 
spiracy  to  wage  War — Treason — Misprison  of  Treason — Limitation  of  Period  [15  W.  R.  25.J 
of  Prosecution — DocumentSf  Admissibility  of  in  Evidence — Penal  Lode  (Act 
XLV.  of  i860),  s.  121— Code  of  Criminal  Procedure  (Act  XXV.  of  1861J,  s. 
379—7  ^i^^'  ^^^M  C'  3f  s.  5. 

Although  the  Code  of  Criminal  Procedure  does  not  expressly  provide  for  sum- 
ming up  of  the  evidence  in  a  trial  with  the  aid  of  assessors,  there  is  nothing  in  the 
Code  to  prevent  a  Judge  from  summing  up  the  evidence  to  the  assessors. 

Where  one  of  the  two  assessors  says  that  he  thinks  it  proved  that  a  war  was 
waged  against  the  Queen,  that  there  was  a  conspiracy  to  carry  on  that  war,  and 
that  the  prisoner  is  guilty  of  all  the  acts  chargea,  and  the  other  assessor  concurs 
with  him,  it  cannot  be  said  that  the  assessors  have  given  no  reason  for  their  opinion. 

The  offence  of  engaging  in  a  conspiracy  to  wage  war,  and  that  of  abetting  the 
waging  of  war  against  the  Queen,  under  s.  121  of  the  Indian  Penal  Code,  are 
offences  under  the  Penal  Code  only,  and  are  not  treason  or  misprison  of  treason  ; 
and  therefore  the  provisions  of  the  Statute  7  Will.  III.,  c.  3,  s.  5,f  are  not  applicable. 

The  Gazette  of  India,  or  Calcutta  Gaeette,  containing  official  letters  on  the 
subject  of  hostilities  between  the  British  Crown  and  Mahomedan  fanatics  on  the 
frontier,  were  rightly  admitted  in  evidence,  under  ss.  6  and  8  of  Act  II.  of  1855,$ 
as  proof  of  the  commencement,  continuation,  and  determination  of  hostilities.  Simi- 
larly, under  s.  6,  a  printed  letter  from  the  Secretary  to  the  Government  of  the  Punjab, 
to  the  Secretary  to  the  Government  of  India,  was  properly  resorted  to  by  the  Court 
for  its  aid  as  a  document  of  reference. 

It  was  not  necessary  that  these  documents  should  be  interpreted  to  the  prisoner. 
It  was  sufficient  that  the  purposes  for  which  they  were  put  in  were  explained, 

*  Criminal  Appeal,  No.  784  of  1870,  from  an  order  of  the  Sessions  Judge  of  Dinaftore,  dated 
the  27th  August  1870. 

t  7  Will.  III.,  c.  3,  5.  5.--*  •  *  .  .  "  ^^^^  and  after  the  said  25th  day  of  March 
i6g6,  no  person  or  persons  whatsoever  shall  be  indicted,  tried,  or  prosecuted,^  for  any  such  trea- 
son as  aforesaid,  or  for  misprison  of  such  treason,  that  shall  be  committed  or  done  within  the 
Kingdom  of  England,  Dommion  of  Wales,  or  town  of  Berwick-upon-Tweed,  after  the  said  25th 
day  of  March  1696,  unless  the  same  indictment  be  found  by  a  grand  jury  within  three  years  next 
after  the  treason  or  offence  done  or  committed." 

X  Act  II. •of  i8S5i  s.  6. — "All  such  Courts  and  persons  aforesaid  shall  take  judicial  notice 
of  all  divisions  of  time,  of  the  geographical  divisions  of  the  world,  of  the  territories  under  the  do- 
minion of  the  British  Crown,  of  the  commencement,  continuation,  and  termination  of  hostilities  be- 
tween the  British  Crown  and  any  other  State,  and  also  of  the  existence,  title,  and  national  flag  of 
every  Sovereign  or  State  recognized  by  the  British  Crown.  In  all  the  above  cases  such  Court  or 
person  may  resort  for  its  aid  to  appropriate  books  or  documents  of  reference." 

S.  8. — "  All  proclamations.  Acts  of  State,  whether  legislative  or  executive,  nominations,  ap- 
pointments, and  other  official  communications  of  the  Government  appearing  in  any  such  Gazette" 
(any  Government  Gazette  of  any  country,  colony,  or  dependency  under  the  dominion  of  the  British 
Crown),  '*  may  be  proved  by  the  productk>n  of  such  Gazette,  and  shall  be  primd  facie  proof  pf 
jwy  fact  of  a  public  nature  which  they  were  intended  to  notity." 
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1871  The  prisoner  was  tried,  before  the  Judge  of  Dinapore,  upon  seventeen  dif- 

ferent charges,  under  s.  121  of  the  Indian  Penal  Code,  of  abetting  the  waging 


guEEN  q£  ^^j.  against  the  Queen,  and  was  convicted  by  the  Judge,  concurring  with  as- 

^'  sessors,  on  twelve  of  these  charges,  and  was  sentenced  to  transportation  for  life 

"  and  forfeiture  of  all  his  property.     Of  these  twelve  charges  it  is  necessary  only 

UDDIN,  ^  notice  four — viz,,  the  6th,  the  13th,  the  14th,  and  the  15th. 

7  D.  L.  I\.  03* 

[is  w.  R.  25.]  5/^ — ^xhat  he,  in  or  about  the  years  1862-63,  abetted  the  waging  of  war 

against  the  Queen  by  engaging  in  a  conspiracy  with  Ibrahim  Mandal  of  Is- 
lampore,  Abdulla  of  Patna,  and  others,  for  the  purpose  of  waging  such  war ; 
and  in  pursuance  of  such  conspiracy,  at  divers  times  and  places,  instigated 
divers  persons — viz.^  Martaza,  Manulla,  and  Baboo  Sheikh — ^to  the  waging  of 
such  war;  and  that  he  has  thereby  committed  an  offence  punishable  under  s.  12 1 
of  the  Indian  Penal  Code,  and  within  the  cognizance  of  the  Court  of  Session. 

/jM. — That  he,  in  or  about  the  years  1862-63-64-66-68,  abetted  the  wag- 
ing of  war  against  the  Queen  by  entering  into  a  conspiracy  with  Ibrahim  Man- 
dal of  Islampore,  Abdulla  of  Patna,  and  others,  for  the  purpose  of  waging  such 
war ;  and  in  pursuance  of  such  conspiracy,  at  divers  times  and  places,  procuring 
divers  persons — viz.,  Shiki  Mandal,  ShariatuUa,  Myatulla,  Abdulla  Mandal,  and 
Salim  Mandal — ^to  contribute  money  in  order  to  the  waging  of  such  war ;  and 
that  he  has  thereby  committed  an  offence  punishable  under  s.  1 2 1  of  the  Indian 
Penal  Code,  and  within  the  cognizance  of  the  Court  of  Session. 

14/h. — ^That  he,  in  or  about  the  year  1865,  at  or  near  Kamlabari,  abetted 
the  waging  of  war  against  the  Queen  by  entering  into  a  conspiracy  with 
Ibrahim  Mandal  of  Islampore,  Abdulla  of  Patna,  and  others,  for  the  purpose 
of  waging  such  war ;  and,  in  pursuance  of  such  conspiracy,  forwarding  money 
to  Ibrahim  Mandal  of  Islampore,  in  order  to  the  waging  of  such  war ;  and  that 
he  has  thereby  committed  an  offence  punishable  under  s.  121  of  the  Indian 
Penal  Code,  and  within  the  cognizance  of  the  Court  of  Session. 

/5/A. — ^That  he,  in  or  about  the  year  1868,  at  or  near  Narainpore, 
abetted  the  waging  of  war  against  the  Queen  by  entering  into  a  conspiracy 
with  Ibrahim  Mandal  of  Islampore,  Abdulla  of  Patna,  and  others,  for  the  pur- 
pose of  waging  such  war ;  and,  in  pursuance  of  such  conspiracy,  collecting 
property  for  defraying  the  expense  of  such  war,  in  order  to  the  waging  of  such 
war;  and  that  he  has  thereby  committed  an  offence  punishable  under  s.  121 
of  the  Indian  Penal  Code,  and  within  the  cognizance  of  the  Court  of  Session. 

Among  the  documentary  evidence  adduced  and  admitted  against  the  pri- 
soner, were  the  following  : — 

The  Calcutta  Gazette  oi  the  16th  of  June  1858,  containing  a  Despatch  from 
the  Deputy  Adjutant-General  of  the  Army,  dated  27th  May  1858,  forwarding 
a  Report  from  Major  W.  Middleton,  17th  Madras  Native  Infantry,  of  the  success- 
ful operations  of  the  Column  under  his  command,  on  the  banks  of  the  Jumna, 
near  the  village  of  Gharra,  on  the  9th  May,  published  by  the  order  of  the 
Governor-General. 

The  Gazette  0/  India  of  the  30th  January  1864,  containing  a  General 
Order  by  the  Governor-General  of  India  in  Council,  dated  29th  January  1864, 
and  several  Reports  and  Despatches  from  the  Commanding  Oflficers,  detailing 
'  military  operations  undertaken  against  the  rebels  on  the  North- Western  Fron- 
tier, and  reporting  their  result  for  the  information  of  the  Grovemor-General  in 
Council  and  the  Commander-in-Chief, 
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The  Gazeiie  of  India  of  the  9th  November  1868,  containing  a  letter  from        '^7'* 
the  Quarter-Master-General,  dated  the  5th  instant,  forwarding,  by  direction  of      Qubbn 
the  Commander-in-Chief,  copies  of  Despatches  from  Major-General  A.  T.  Wilde,  ^, 

C.B.,  C.S.I.,  Commanding  the  Hazra  Field  Force,  detailing  the  operations  of  amiruddin, 
the  force  under  his  command,  published  by  the  direction  of  the  Viceroy  and  7  b.  L.  R.  ^. 
Governor-General  in  Council.  [15  w.  R.  35.] 

Also  a  printed  oflficial  letter  from  the  Secretary  to  the  Government  of  the 
Panjab,  to  the  Secretary  to  the  Government  of  India. 

The  prisoner  appealed  from  the  conviction  and  sentence. 

Mr.  M.  Ghose  for  the  prisoner. 

The  Standing  Counsel  appeared  on  behalf  of  the  Crown,  but  was  not 
called  upon. 

The  arguments  raised  on  behalf  of  the  prisoner  appear  from  the  judgment 
of  the  Court,  which  was  delivered  by 

Norman,  J.  (who,  after  stating  the  conviction,  reciting  the  6th,  13th,  14th, 
and  15th  charges,  continued) : — 

Mr.  Ghose,  as  counsel  for  the  prisoner,  after  making  an  objection  to  the 
validity  of  the  conviction,  on  the  ground  of  alleged  irregularity  in  the  conduct 
of  the  trial,  and  contending  that  certain  classes  of  evidence  admitted  by  the 
Judge  had  been  iinproperly  received,  went  into  a  most  elaborate  and  careful 
examination  of  the  evidence,  both  oral  and  documentary,  in  detail. 

The  first  point  raised  by  him  was  that  the  trial  was  not  conducted  in  ac- 
cordance with  the  provisions  of  the  Code  of  Criminal  Procedure,  inasmuch  as 
it  appears  that  the  Judge,  at  the  conclusion  of  the  reply  of  the  Government 
prosecutor,  and  before  calling  upon  the  assessors  to  give  their  opinions,  sum- 
med up  the  case  to  the  assessors. 

No  statement  as  to  the  terms  in  which  the  Judge  summed  up  appears  on 
the  record.  Mr.  Ghose  pointed  out  that  while,  by  s.  379  of  the  Criminal  Pro- 
cedure Code,  in  trials  by  jury,  the  Court  requires  the  Judge  to  sum  up  the 
evidence,  no  such  provision  is  made  for  the  case  of  trials  by  the  Court  of  Ses- 
sion with  the  aid  of  assessors.  He  referred  to  some  observations  of  Mr.  Jus- 
tice L.  S.  Jackson  in  The  Queen  v.  Poly*  where  this  distinction  is  adverted  to. 

*  Before  Mr,  Justice  Loch  and  Mr.  Justice  L.  S,  Jackson.  Also  reported 

The  J4th  Afril  i86g,  w"r. 

THE  QUEEN  v.  JOGE  POLY,  ApPELLANT.(a)  "      *      ^^* 

Thb  jud^ent  of  the  G)urt  was  delivered  by 

Jackson,  T.— We  think  the  prisoner  has  been  properly  convicted^  and  we  see  no  reason  to 
interfere  with  the  sentence. 

There  are  two  points  connected  with  the  proceedings  at  the  trial  on  which  it  is  proper  to  re- 
mark. 

One  is  that,  but  for  the  prisoner*s  admission  before  the  Court  of  Session  that  his  statement 
before  the  Magistrate  had  been  voluntarily  made,  the  Judge  would  have  required  evidence  of  that 
fact,  s.  336.  The  attestation  of  the  Magfistrate  is  pnmd  facie  proof  of  such  examination,  and  it 
is  to  be  presumed,  until  the  contrary  be  shown,  that  the  proceedings  were  regular. 

Secondly. — The  Judcfe  appears  to  have  addressed  the  assessors  in  the  way  of  summing  up 
the  evidence.  This  is  not  in  accordance  with  the  Procedure  G)de.  The  assessors  are  members 
of  the  Court,  and  are  to  give  their  opinions  orally  for  the  consideratbn  of  the  Judge,  who  after- 
wards gives  his  decision.  In  the  case  of  a  Jury,  who  have  the  final  decision  on  the  facts,  it  is  the 
duty  of  the  Judge  to  sum  up,  and,  when  necessary,  to  direct  them. 


(a)  Appeal,  No.  114  of  1869,  from  the  order  of  the  Sessions  Judge  of  DinaporCj  dated  the 
36th  January  1869. 
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4^1.  We  may  observe  that  although  the  Code  of  Criminal  Procedure  does  not 

expressly  provide  for  summing  up  the  evidence  in  a  trial  with  the  aid  of  asses- 


;  QuEBN      gQj.g^  there  is  nothing  in  the  Code  to  prevent  a  Judge  from  summing  up  the 
•  ^'  evidence,  which  is,  in  fact,  only  a  mode  of  going  through  and  discussing  It 

.Amiruddin,  ^ith  the  assessors.  In  a  case  like  the  present,  where  the  prisoner  was  being 
7  B*  L.  R.  (ii3.  tried  on  seventeen  charges,  where  the  evidence  was  very  voluminous — fifty-five 
[15W.ft.35.]  witnesses  having  been  examined  for  the  prosecution,  and  upwards  of  thirty  for 
the  defence— we  think  that  a  Judge  sitting  with  assessors  would  have  failed  in 
his  duty,  or  at  least  showed  a  want  of  sound  discretion,  if  he  had  not  indicated 
the  matters  necessary  to  be. established  by  proof  in  order  to  convict  the  prisoner 
of  the  offence  or  offences  charged.  With  full  notes  of  the  evidence  and  all  the 
documents  before  him,  ve  should  have  been  surprised  if  we  had  found  that 
the  Judge  had  failed  to  assist  the  assessors  by  reminding  them  of  the  results  of 
the  evidence,  and  pointing  out  the  bearing  of  the  several  parts  of  such  evi- 
dence on  the  questions  to  be  considered. 

In  cases  of  trial  by  jury,  the  summing  up  is  all-important,  because  there  is 
•  no  appeal  from  the  decision  of  a  jury.  In  order  to  know  what  is  the  prc^si- 
tion  which  the  jury  have  affirmed,  what  it  is  that  they  have  really  decided  in 
finding  a  verdict  of  guilty,  it  is  generally  necessary  to  look  to  the  questions  left 
to  them  by  the  Judge  in  summing  up ;  and  therefore,  in  order  that  it  might 
appear  whether  the  conviction  is  legal  and  proper,  it  was  necessary  in  the 
Code  of  Criminal  Procedure  to  provide  that  in  trials  by  jury  a  statement  of  the 
Judge's  direction  should  form  part  of  the  record.  A  provision  to  that  effect  is 
coi^tained  in  ;5.  37^.  In  trials  before  a  Judge  sitting  with  assessors,  there  is  an 
appeal  on  the  facts.  The  Appellate  Court  can  examine  the  grounds  of  the 
jBriding  of  the  Judge  and  assessors.  It  is,  therefore,  not  necessary  to  preserve 
any  record  of  th^  discussiqn  between  the  Judge  and  the  assessors.  But  be- 
cause the  Code  is  silent  as  to  such  discussion,  it  does  not  follow  that  nothing 
of  the  sort  is  to  take  place.  Mr.  Ghose  urged  that  the  object  of  appointing 
assessors  was  to  assist  the  Judge,  not  for  the  Judge  to  assist,  or  by  such  assis- 
tance to  influence,  the  assessors.  But  the  real  object  of  appointing  assessors 
is  to  assist  the  Court,  and  the  discussion  and  statement  of  points  by  a  Juidge 
sitting  with  assessors  cannot  be  said  to  be  otherwise  than  in  furtherance  oi  J^e 
object  of  getting  the  best  assistance  for  the  proper  adjudication  of  the  case. 

Mxn  Ghose  next  contended  that,  as  there  is  no  record  of  the  Judge's  summing 
up  to  the  assessors,  the  Court  is  not  in  a  position  to  know  how  far  the  assessors 
may  have  been  influenced  by  the  Judge's  observations,  and  that  therefore  less 
weight  is  to  be  attributed  in  this  case  than  in  ordinary  cases  to  the  fact  that 
the  assessors  have  concurred  with  the  Judge  in  finding  the  prisoner  guilty. 

Mr.  Ghose  further  contended  that  the  assessors  had  given  no  reasons  for 
their  opinion— ihe  last  observation  is  not  quite  well^ounded.  The  assessors  do 
not  pierely  find  the  prisoner  guiltv.  The  first  assessor,  with  whom  theoAer 
concurs,  says :  ''  I  think  it  proved  that  a  war  was  waged  against  ^e  Queen, 
that  there  was  a  conspiracy  to  csury  on  that  war,  and  that  the  prisoner  is  guilty 
of  all  the  acts  charged."  It  is  clear  then  that  the  assessors  knew  what  were  the 
points  which  they  had  to  consider,  and  there  is  nothing  on  the  record  to  l^ad 
us  to  think  that  they  did  not  form  an  independent  judgment  on  the  evidence. 

Mr.  Ghose  next  pointed  out  that  all  the  acts  with  which  the  prisoner  is 
charged  took  place  more  than  three  years  ago.  He  contended  that  by  English 
i>V>  as  embodied  in  Statute  7  Will.  III.,  c.  3,  s.  5,  no  person  can  be  indicted 
or  prosecuted  for  treason,  unless  within  three  years  after  the  commisston  of  tli« 
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otfeiifce.    Hi  argued  that  this  law  had  been  introduced  a^  part  of  the  law  of        i^fi 
England,  at  l^ast  as  regards  persons  liable  to  be  tried  in  the  High  Court  in  its 


Original  Criminal  Jurisdiction,  by  the  Charter,  and  that,  before  the  passing  of      Qukei* 
the  Penal  Code,  the  English  law  of  treason  was  applicable  to  offences  commit-   .      '"' 
ted  against  the  Sovereign  by  natives  of  India  otherwise  than  within  the  Ihiiits  of    n'»"i??^' 
the  town  of  Calcutta;  and  that,  if  this  provision  was  in  force  at  the  time  of  7   \w*«*    V 
the  passing  of  the  Penal  Code,  it  has  not  been  repealed  by  anything  in  that  L'5  w.R.as.J 
Code. 

The  answer  to  this  argument  is  that  the  offences  with  which  the  prisoner 
stands  charged  are  not  treason  of  misprison  of  treason,  to  which  alone  the  pro- 
visions of  7  Will.  III.,  c.  3,  s.  5,  are  applicable,  but  offences  against  the  Penal 
Code. 

In  taking  upon  itself  the  administration  of  criminal  justice  in  Bengal,  Behar, 
and  Orissa,  the  English  Government,  so  far  from  abrogajting  the  eixisting  law 
of  the  land,  afid  introducing  English  criminal  law,  undertook  to  administer  the 
law  as  it  stood — that  is,  the  Mahomedan  criminal  law — ^subject  to  such  modi; 
fications  as  might  be  found  necessary.  Accordingly,  we  find  that  cringes  com- 
mitted by  natives  of  India  against  the  State,  as  by  levying  war  against  the  Crown 
and  the  like,  outside  the  town  of  Calcutta,  were  formerly  punished,  not  as 
treason  under  English  law,  but  as  offences  against  the  law  of,  the  land — /.  f,, 
Mahomedan  laiW — after  takmg  the  futwas  of  the  Mahomedan  law-ofl5cers.  See 
the  case  of  Meerza  Begy  who  was  declared  liable  to  tazeer  at  the  discretipn  of 
the  rulers  of  the  country,  and  sentenced  to  death,  in  1799 — Harrington'is  Ana- 
lysis, Volume  I.,  p.  336^40,  note;  Regulation  IV.  of  1799. 

The  special  limitation  of  the  period  of  prosecution  in  cases  of  treason  and 
misprison  of  treason  under  Statute  7  Will.  III.,  c.  3,  s.  5,  is  an  exception  to' 
the  general  rule  in  criminal  cases;  and  in  enacting  s.  121  of  the  Indian  ^ 
Penal  Code,  the  Legislature  has  not  thought  fit  to  limit  in  any  way  the  period 
within  which  a  prosecution  for  an  offence  against  that  enactment  may  be  com- 
menced, and  consequently  such  hmitation  does  not  form  part  of  the  Penal  Code, 
under  which  the  prisoner  has  been  convicted  by  the  Sessions  Judge  and  asses- 
sors. 

Mr.  Ghoses  tiext  objected  that  the  Calcutta  Gazette  of  the  i6th  of  June 
1858,  and  the  Gazette  of  India  of  the  30th  January  1864  aild  of  the  9m  of  ^ 
November  1868,  had  been  improperly  received  in  evidence. 

They  are,  however,  clearly  admissible  in  evidence,  under  s.  8  of  Act  ^ 
IT.  of  1855,  to  prove  the  proclamation  and  official  comqiunlcations  of  the 'Go- 
vernment relating  to  the  war  on  the  frontier. 

By  s.  6  the  Court  is  bound. to  take  judicial  notice  of  the  conOneBce- 
ment,  codttnuation,  and  termination  of  hostilities  between  the  British  down 
and  any  other  State,  and  is  empowered  to  resort  to  appropriate  books  and  doon^ 
ment3  of  reference.  It  is  to  this  end  that  the  Exhibit  D  i,  a  printed  official 
letter  from  the  Secretary  to  the  Government  of  the  Panjab,  to  the  Secretary  to' 
the  Government  of  India,  also  objected  to  by  Mr.  Ghose,  is  admissible  in  evi- 
dence. Of  course,  it  is  not  evidence  of  the  facta  mentioned  m  detgtil  by  the 
writer  of  the  letter. 

These  several  documents  are  evidence,  and  may  be  referred  to  uttdiSr 
s.  6,  Act  II.  of  1855,  as  to  the  commencement  and  continuation  of  the  wtf  ^ 
between  the  Government  and  the  Mahomedan  fanatics  oii  the  frontier,  at  Mtlk«r 
Siftani^  Umbeyla,  and  other  places. 
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1871.  Mr.  Ghose  neirt  objected  that  there  had  been  an  irrregularity  in  the  trial, 

'  because  the  Government  Gazettes  and  the  letter  of  the  Secretary  to  the  Go- 


Queen      vemment  of  the  Panjab  were  not  read  at  length  and  interpreted  to  the  prisoner 
^'  in  open  Court  in  a  language  understood  by  him,  which  he  contended  was  re- 

Amiruddin,  quired  by  the  200th  section  of  the  Code  of  Criminal  Procedure. 
7  B.  L.  R.  63.  s.  300  relates  to  the  oral  evidence  of  the  witnesses.    As  to  the  docu- 

[15  W.  R.  35.]  mentary  evidence,  we  are  of  opinion  that,  although,  undoubtedly,  a  prisoner 
has  a  right  to  have  all  or  any  part  of  any  document  used  on  his  trial  translated 
or  Interpreted  to  him,  yet,  put  in,  as  these  Gazettes  were,  for  the  purpose  of 
merely  giving  formal  proof  of  that  which  was  an  incontestable  fact,  that  the 
Government  was  issuing  proclamations  as  to  the  war  on  the  frontier,  it  would 
not  be  necessary  to  interpret  them  at  length.  It  would  be  sufficient  if  the  prison- 
er was  made  to  understand  what  they  were,  and  for  what  purpose  they  were 
used. 

To  interpret  them  at  length  from  beginning  to  end  would  have  been  a 
mere  useless  waste  of  time,  and  would  have  probably  embarrassed  the  prison- 
er, because  it  would  be  difficult,  or  almost  impossible,  to  make  him  understand 
that  the  detailed  statements  read  to  him  were  not  being  used  against  him  as 
proof  of  the  several  detailed  facts  stated  therein.  We  have  no  reason  to  believe 
that  the  prisoner  was  not  made  fully  aware  of  their  nature,  and  of  the  object 
with  which  they  were  put  in,  and  it  is  stated  in  the  proceedings  that  the  pro- 
secutor addressed  the  Court  in  Urdu,  a  language  understood  by  the  prisoner. 

Mr.  Ghose  next  referred  to  the  28th  section  of  Act  11.  of  1855,  and  con- 
tended that,  the  prisoner  being  charged  wtth  treason,  no  offence  charged  against 
him  could  be  proved  by  the  evidence  of  a  single  witness.  It  is  not  necessary 
to  discuss  or  determine  what  rule  of  evidence  applies  to  trials  for  offences  against 
the  State  under  the  Penal  Code.  Even  if  the  Statute  7  Will.  III.,  or  the  earlier 
English  law,  applied,  which  it  certainly  does  not,  the  evidence  we  have  to  deal 
with  is  sufficient  in  quantity  to  satisfy  the  strictest  rule. 

(After  noticing  the  objections  by  the  counsel  for  the  prisoner  to  the  ad- 
mission in  evidence  of  two  letters  produced  against  the  prisoner,,  and  stating 
the  facts  relating  to  them.  His  Lordship  proceeded) : — 

Mr.  Ghose  argued  that  the  discredit  thrown  on  the  evidence  for  the  pro- 
secution by  the  falsity  of  this  part  of  the  case  ought  to  lead  us  to  disbelieve  the 
rest  of  the  evidence  against  the  prisoner. 

To  that  there  are  two  answers  :  first,  that  though  we  distrust  the  evidence 
relating  to  the  two  letters  very  much — though  we  could  not  rely  upon  it  or  accept 
it  as  true — it  is  not  proved  to  be  false ;  secondly,  the  facts  to  which  those  letters 
relate  are  insolated,  and  stand  quite  apart  from  the  general  current  of  the  evi- 
dence. Omitting,  as  we  have,  all  further  allusion  to  the  evidence  of  the  wit- 
nesses who  speak  to  the  letters,  the  general  case  against  the  prisoners  stands 
untouched.  Suppose  it  be  true  that  Tafiulla  concocted  the  letter  produced  by 
him  to  ruin  a  man  whom  he  considers  to  be  his  enemy,  there  is  no  ground  for 
supposing  that  other  witnesses  wholly  unconnected  with  him  are  not  speaking 
the  truth. 

(His  Lordship  here  commented  on  the  evidence  of  the  witnesses  in  detail 
— ^lastly  of  one  Martaza — and  proceeded) : — 

Mr.  Ghose's  chief  point  as  to  the  evidence  of  Martaza  was  that  the  offence 
was  not  shown  to  have  taken  place  since  the  commencement  of  1862,  when  the 
Penal  Code  came  into  operation.  But,  according  to  the  evidence,  Martaza 
was  only  four  or  five  months  with  the  crescentaders,  and  while,  at  Malka,  he 
heard  of  &e  aSsur  at  Tupi  Miani,  which  took  place  in  1863.    Martaza  seems 
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to  have  come  straight  from  the  prisoner's  house.    This  would  make  it  probable        1871. 
that  it  could  hardly  have  been  much  eariier  than  the  middle  of  1862  when  — 
Martaza  left  the  prisoner's  house,  and  that  Martaza  and  the  witnesses  are  right       Qukkn 
when  they  put  his  departure  from  that  house  about  eight  years  before  the  trial,  '°' 

or,  in  other  words,  in  the  middle  of  1862.  Amiruddin, 

Mr.  Ghose  attempted  to  show  that  there  were  discrepancies  in  the  evidence  1  '  '  '  ^* 
of  these  witnesses.  But  the  evidence  as  regards  Martaza  appears  to  us  to  be  ^'5  W.  R.  25.] 
reliable. 

(His  Lordship  continued  to  comment  on  the  evidence  of  the  witnesses  in 
detail,  and  proceeded) :  This  evidence  appears  to  us  abundantly  sufficient  to 
justify  the  finding  of  the  Judge  and  assessors  that  the  prisoner  is  guilty  on  the 
6th  charge — viz.y  that  he  abetted  the  waging  of  war  against  the  Queen  by  en- 
gaging in  a  conspiracy  with  Ibrahim  Mandal  and  others,  and  in  pursuance  of 
that  conspiracy  instigated  Martaza,  Manulla,  and  others  to  the  waging  of  such 
war. 

The  next  subject  we  propose  to  consider  is  the  13th  charge,  which  relates 
to  the  collecting  of  money  to  forward  the  objects  of  the  conspiracy. 

(After  further  commenting  on  the  evidence  in  detail,  His  Lordship  pro- 
ceeded) :  The  evidence  seems  to  us  full  and  clear.  The  Judge  and  assessors 
could  scarcely  have  come  to  any  other  conclusion  than  that  at  which  they  arrived 
— viz,,  that  the  13th  and  15th  charges  were  brought  home  to  the  prisoner. 

(After  further  commenting  on  the  evidence  in  detail.  His  Lordship  pro- 
ceeded) :  The  prisoner  is  shown  to  belong  to  a  peculiar  sect  distinct  from  the 
great  classes,  Sunnis  and  Shias,  to  which  the  Mahomedans  of  this  country 
chiefly  belong,  to  be  a  religious  enthusiast,  a  zealot  who  goes  round  from  village 
to  village  telling  people  to  fast  and  pray,  not  to  commit  evil,  to  abstain  from 
superstitious  observances  such  as  offerings  at  the  tombs  of  saints,  to  give  alms, 
to  go  on  pilgrimages,  and  to  contribute,  if  but  a  handful  of  rice  out  of  each 
meal,  to  the  expenses  of  war  against  infidels.  It  cannot  be  supposed  that  a 
man  of  such  character  would  be  guilty  of  the  dishonesty  of  habitually  appro- 
priating the  collections  so  made  to  his  own  purposes.  Unless  we  are  to  assume 
that  he  was  guilty  of  embezzlement,  the  money  collected  must  have  been  for- 
warded by  the  prisoner  to  the  heads  of  the  conspiracy. 

I  think  then  that  it  is  impossible  to  say  that  the  Judge  and  assessors  were 
not  right  in  convicting  the  prisoner  on  the  14th  charge. 

It  is  not  necessary  to  go  into  the  other  charges,  which  are  merely  subor- 
dinate. 

Great  stress  was  laid  by  Mr.  Ghose  on  the  fact  of  the  animosity  or  sup- 
posed enmity  arising  out  of  religious  differences  of  certain  persons  named  Abbas 
Ali,  Tafiulla,  Nasral-Huq,  and  Itwari. 

But  the  evidence  in  this  case  shows  graver  motives  than  even  the  hot  dis- 
pute o;i  matters  of  ceremonial  such  as  "  ameen,"  "  ruffadun,"  buratikhana,"  for 
the  hostility  which  many  of  his  neighbours  may  entertain  towards  the  prisoner. 

He  is  shown  to  have  worked  on  the  feelings  of  boys  of  fifteen  or  sixteen, 
many  of  whom  were  enticed  away  from  their  homes,  and  induced  to  join  in  the 
jehad.  Some  of  these  have  been  followed,  and  have  been  brought  back  by  their 
parents.  Of  those  who  persevered,  considerable  numbers  appear  never  to  have 
returned  or  been  heard  of  again.  These,  no  doubt,  if  not  killed  in  battle,  have 
either  perished  from  exposure  or  disease,  or  fallen  in  conflicts  with  jealous  or 
hostile  tribes  on  the  North- West  Frontier. 
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1871.  The  offences  of  which  the  prisoner  has  been  convicted  are  punishable  tin-» 

derthe  121st  section  of  the  Indian  Penal  Code  with  death  or  with  transportation 


2^^"^      for  life,  with  forfeiture  of  property.    The  sentence  of  transportation  for  life,  with 
^'         forfeiture  of  property,  appears  to  us  to  be  proper. 

n  f   p  #; '  ^®  reject  the  appeal. 

^.5W^R.t]  ,,  Appeal  dimimi. 

[FULL  BENCH.] 

Before  Mr,  Jmtice  Norman,  Offg.  Chief  JusHcey  Mr,  Justice  Loch, 
Mr,  Justice  Bay  ley,  Mr.  Justice  Kemp,  Mr.  Justice  Phear, 
1870.  Mr.  Justice  Macpherson,  and  Mr.  Justice  Mitter. 

^^y  30.  MANIRUDDIN  and  another  v.  GAUR  CHANDRA  SHAMADAR.* 


7  B.  L.  R.      Whipping^Indian  Penal  Code  (Act  XLV.  of  i86o)^Criminal  Procedure   Code 
165.  (Act  XXV.  of  1861J,  s.  46— Act  VL  of  1864. 

L  5  •  •  <>9'J  Where  the  prisoner  was  convicted  by  the  Magistrate  of  three  distinct  and  se- 
parate offences,  and  was  sentenced  to  a  month's  imprisonment  for  the  offence  of 
wrongful  confinement  under  s.  342,  six  months'  imprisonment  for  the  offence  of 
voluntarily  causing  grievous  hurt  under  s.  325,  and  to  whipping  with  20  stripes  for 
the  offence  of  .theft  under  s.  378  of  the  Indian  Penal  Code,  it  was  held  (Kemp and 
Phear,  J  J.,  dissenting)  that  the  sentence  was  legal. 

Where  a  person  is  convicted  at  the  same  time  of  two  or  more  offences  punish- 
able under  the  Indian  Penal  Code,  held  (Kemp  and  Phear,  JT.,  dissenting)  that 
it  is  lawful  for  the  Court,  in  addition  to  the  penalties  prescribed  by  the  Penal  Code, 
to  sentence  the  prisoner  to  whipping. 

Nassir  v.  Chunder  f  not  followed. 

On  the  morning  of  the  9th  Chaitra  (22  nd  March),  Gaur  Chandra  Shamadar 
carried  off  a  cow  belonging  to  Maniruddin,  under  circumstances  which,  in  the 
opinion  of  the  Magistrate,  constituted  the  offence  of  theft.  On  the  evening  of 
the  same  day,  Maniruddfn  went  to  complain  to  the  talookdar  whose  ryot  he  was. 

Gaur  Chandra,  who  lived  near  the  talookdar,  on  seeing  Maniruddin,  seiz- 
ed him,  carried  him  inside  the  veranda  of  his  house,  and  beat  him. 

Gopal  Shamadar,  hearing  the  outcries  of  Maniruddin,  remonstrated  with 
Gaur  Chandra,  upon  which  Gaur  Chandra  attacked  Gopal,  and  struck  him  with 
a  lathi,  breaking  his  arm. 

The  Magistrate  convicted  Gaur  Chandra  on  three  charges  : — 

ist,  of  theft,  under  s.  378;  2nd,  of  illegal  confinement  of  Maniruddin, 
under  s.  342 ;  and,  3rd,  of  causing  grievous  hurt  to  Gopal  Shamadar,  under  s. 
325- 

For  the  first  offence  Gaur  Chandra  was  sentenced  to  and  received  20  stripes; 
for  the  second,  to  one  month^s  rigorous  imprisonment ;  and  for  the  third,  to  six 
months'  rigorous  imprisonment. 

The  prisoner  appealed  to  the  Sessions  Judge,  on  the  ground  that  the  Magis- 
trate's sentences  of  imprisonment,  in  addition  to  whipping,  were  illegal,  and  * 
cited  Nassir  v.  Chunder, \  and  referred  to  Act  VI.  of  1864,  s.  9. 

*  Reference,  under  s.  434  of  the  Code  of  Criminal  Proc^ure,  by  the  Sessidos  Judge  of 
Backerrunge. 

t  Reference  by  the  Sessions  Judge  of  Mymensing  under  Circular  Order  (No.  17,  date<f  iTth'* 
June  1863),  March  13,  1868. 
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The  Judge  considered  that  the  charges  against  the  prisoner  were  well  prov-        1871. 
ed ;  but  the  prisoner  was  wrong  in  referring  to  Act  VI.  of  1864,  s.  9,  as  the  maniruddin 
sentence  under  s.  379  was  whipping,  and  not  "  whipping  f^ius  imprisonment,"  ^ 

and  the  next  sentence  was  to  commence  after  the  whipping.  «  * 

With  reference  to  the  case  cited,  he  considered  that  the  sentences  of  im-     - 
prisonment  could  not  stand ;  and  as  the  sentence  for  one  month  under  s.  342       "andra 
was  not  within  his  cognizance  as  an  Appellate  Court,  he  requested  the  opinion   ^"^madar, 
and  order  of  the  High  Court  with  reference  to  the  sentences.  ^     ^'  ^'  *^4* 

On  the  13th  May  1871,  the  case  was  referred  to  a  Full  Bench  by  Norman  t'5  W.R.89.I 
and  I.och,  TJ.,  who  thought  that  the  rule  laid  down  in  Nassir  v.  Chunder*  re- 
quired further  consideration. 

The  following  judgments  were  delivered : — . 

Norman,  J. — Gaur  Chandra  Shamadar  was  tried  by  the  Magistrate  of 
Backergunge,  and  convicted  at  the  same  time  of  three  totally  distinct  and  se- 
parate offences.  He  was  sentenced  to  a  month's  imprispnment  for  the  oifence 
of  wrongful  confinement  under  s.  342 ;  six  months'  imprisonment  for  the  offence 
of  voluntarily  causing  grievous  hurt  under  s.  325;  and  to  whipping  with  ao 
stripes  for  the  offence  of  theft,  as  defined  in  s.  378  of  the  Penal  Code. 

Each  of  these  sentences,  taken  by  itself,  is  a  legal  punishment  for  the  of- 
fence in  respect  of  which  it  was  pronounced.  As  regards  the  sentence  of  whip- 
ping, the  and  section  of  Act  VI.  of  1864  enacts  that  "  whoever  commits  any  of 
the  following  offences,"  of  which  theft  is  one,  "may  be- punished  with  whipping 
in  lieu  of  any  punishment  to  which  he  may,  for  such  offence,  be  Uable  under 
the  Indian  Penal  Code."  The  punishment  of  whipping  was  therefore  legally 
substituted  for  the  punishment  to  which  Gaur  Chandra  would  have  been  liable 
for  the  offence  of  theft. 

If  the  trial  for  each  offence  had  taken  place  separately,  there  would  have 
been  no  possible  doubt  of  the  legality  of  the  three  separate  sentences. 

Let  us  now  see  on  what  principle  it  can  be  said  that  if,  instead  of  ^ing 
the  charges  separately,  a  Criminal  Court  of  competent  jurisdiction  tries  the 
prisoner  on  the  three  charges  at  the  same  time,  it  is  incompetent  to  pronounce 
that  the  accused  shall  suffer  for  each  offence  the  penalty  prescribed  by  the  law. 
I  leave  aside  for  the  moment  the  question  of  the  jurisdiction  of  the  Magistrate, 
to  which  I  propose  to  come  hereafter.  Sir  Barnes  Peacock  says :  "  The  ques- 
tion is  whether,  if  a  person  is  convicted  at  the  same  time  of  two  or  more  of- 
fences punishable  under  the  Indian  Penal  Code,  it  is  lawful  for  the  Court,  in 
addition  to  the  penalties  prescribed  by  the  Penal  Code,  to  sentence  the  prisoner 
to  whipping."  I  confess  I  do  not  understand  why  not  if  the  sentence  for  each 
cdBEence  is  itself  legal.  The  i  st  section  of  Act  VI.  of  1864  enacts  that,  "  in  addition 
to  the  punishments  prescribed  in  s.  53  of  the  Indian  Penal  Code,  offenders 
are  also  liable  to  whipping  under  the  provisions  of  that  Code."  Sir  Barnes 
Peacock  refers  to  s.  46  of  the  Code  of  Criminal  Procedure.  He  says :  "  It 
does  not  say  that,  when  a  prisoner  shall  be  convicted  of  two-  or  more  offences, 
it  shall  be  lawful  for  the  Court  to  sentence  such  person  for  the  offences  for 
which  he  shall  have  been  convicted  to  the  several  penalties  prescribed  by  any 
subsequent  Act."  He  assumes,  Mr.  Justice  Phear  states  more  directly,  that 
"  a  Magistrate  "  (or  Criminal  Court,  for  the  same  argument  must  apply  to  all 
Criminal  Courts)  "  cannot  pass  simultaneously  several  sentences  which  shall 
take  effect  in  succession  to  one  another.  That  provision  is  given  solely  by  the 
Code  of  Criminal  Procedure."   Again,  he  says :  "  I  think  a  Magistrate  has  no 

•  Reference  by  the  Sesskms  Judge  of  Mymensing  under  Circular  Order  (No.  17,  dated  iTtlj 
tttto  1^)^  Mftrcb  U>  1868. 
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1871.        power  to  inflict  a  succession  of  punishments,  except  under  the  provisions  of  s. 
46  of  the  Code  of  Criminal  Procedure."    Now,  by  s.  22,  a  Magistrate  is  de- 


Maniruddin  glared  competent  to  pass  sentence,  in  respect  of  the  offences  triable  by  him, 
^'  within  the  limit  of  "  imprisonment  of  either  description  not  exceeding  the  term 

Gaur        of  two  years,  including  such  solitary  confinement  as  is  authorized  by  law,  or 
Chandra  .  fine  to  the  extent  of  Rs.  1,000,  or  both  imprisonment  and  fine  in  all  cases  in 
Shamadar,   which  both  punishments  are  authorized  by  the  Indian  Penal  Code."    Suppose 
7  B.  L.  R.  165.  s.  46  had  never  been  enacted,  and  a  Magistrate,  having  convicted  a  prisoner  of 
[15  W.  R.S9.]  theft  and  violent  assauh  on  the  police  attempting  to  arrest  him,  had  sentenced 
him  to  six  months*  imprisonment  for  each  offence,  the  second  sentence  to  take 
effect  at  the  expiration  of  the  first,  what  objection  would  there  be  to  the  sen- 
tence ?    The  amount  of  punishment  would  be  within  the  limit  which  the  Ma- 
gistrate was  competent  to  inflict,  and  in  each  case  a  sentence  of  imprisonment 
for  six  months  would  be  legal.     It  is  not  easy  to  understand  why  the  prisoner 
should  not  suffer  the  full  penalty  of  the  offences  committed  by  him. 

It  the  sentence  would  be  illegal,  it  must  be  because  there  is  some  rule  of 
law  which  prevents  a  judicial  officer  from  passing  a  sentence  of  imprisonment 
to  take  effect  in  future  after  the  expiration  of  an  existing  sentence,  or  sentence 
for  another  offence  pronounced  at  the  same  time. 

The  question  was  raised  upon  a  writ  of  error  argued  in  the  House  of 
Lords  in  the  year  1769  in  the  case  of  yohn  Wilkes  v.  The  King,*  where  the 
House  of  Lords,  affirming  th6  judgment  of  the  Court  of  King's  Bench,  in  ac- 
cordance with  the  unanimous  opinion  of  the  Judges,  held  that  a  sentence  of 
imprisonment  against  a  defendant  to  commence  from  and  after  the  determina- 
tion of  an  imprisonment  to  which  he  was  before  sentenced  for  another  offence 
was  good  in  law.    See  also  i  Chitty's  Criminal  Law,  718. 

In  my  opinion  it  is  clear  that  s.  46  of  the  Code  of  Criminal  Procedure 
(which  is  analogous  to  the  English  enactment,  7  &  8  Geo.  IV.,  c.  26,  s.  10, 
and  to  the  23rd  section  of  9  Geo.  IV.,  c.  74,  rendered  applicable  to  offences  under 
the  Penal  Code  triable  on  the  original  side  of  the  High  Court  by  Act  XVIII. 
of  1862)  was  not  necessary  in  order  to  create,  but  was  passed  in  order  to  regu- 
late and  extend,  the  power  of  Courts  in  passing  such  sentences. 

Sir  Barnes  Peacock  thinks  that  s.  46  must  be  construed  strictly,  and  treats 
it  as  not  applying  to  penalties  imposed  by  any  subsequent  Act.  I  confess  I  do 
not  understand  that  view  of  the  case.  It  seems  to  me  that  s.  46  is  part  of  a 
general  Code  of  Criminal  Procedure  applicable  not  only  to  offences  created  by 
9ie  Penal  Code,  but  presumably  to  all  offences  created  by  subsequent  legisla- 
tion ;  and  that,  if  s.  46  does  not  apply  to  offences  or  penalties  created  after  the 
passing  of  the  Code  of  Criminal  Procedure,  the  same  argument  must  apply  to 
any  other  portion  of  that  Code.  From  the  date  of  the  passing  of  Act  VI.  of  1 864 
whipping  is  made  one  of  the  penalties  which,  by  the  Indian  Penal  Code,  are 
prescribed  for  the  punishment  of  offenders.  I  think  that  the  Indian  Penal  Code 
and  the  Code  of  Criminal  Procedure  must  be  read  as  if  the  Whipping  Act 
formed  a  part  of  the  Penal  Code  from  the  date  of  its  enactment.  In  passing  a 
sentence  of  whipping,  a  Magistrate  is  not  exercising  any  extraordinary  jurisdic- 
tion. It  is  a  sentence  which,  since  the  passine  of  Act  VI.  of  1864,  he  is  com- 
petent to  inflict  in  the  exercise  of  his  ordinary  jurisdiction.  I  think  it  plain  that 
we  must  read  s.  46  as  applying  to  all  offences  and  punishments  as  prescribed 
by  the  Indian  Penal  Code  in  its  present  and  amended  form. 

The  46th  section  consists  of  two  parts  or  clauses :  the  first  part,  an  empow- 
ering or  enabling  clause,  the  power  being  limited  by  the  second  part  or  proviso. 

•  4  Brown's  Par.  Cas.,  367;  S.  C,  4  Burrows'  Rep.,  2Sn* 
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The  first  clause  is  as  follows :  "  When  a  person  shall  be  convicted  at  one  time  of        1871. 
two  or  more  offences,  punishable  xmder  the  same  or  different  sections  of  the  • 


Indian  Penal  Code,  it  shall  be  lawful  for  the  Court  to  sentence  such  person  for  MANiRUDDm 
the  offences  of  which  he  shall  have  been  convicted  to  the  several  penalties  pre-  v. 

scribed  by  the  said  Code,  which  such  Court  is  competent  to  inflict;  such  penal-  Gaur 
ties,  when  consisting  of  imprisonment,  to  commence  the  one  after  the  expiration  Chandra 
of  the  other.  It  shall  not  be  necessary  for  the  Court,  by  reason  only  of  the  Shamadar, 
aggregate  punishment  for  the  several  offences  being  in  excess  of  the  punish-  7  b.  L.  R.  165. 
ment  which  such  Court  is  competent  to  inflict  on  conviction  of  a  single  offence,  [,5  w.  R.89.] 
to  send  the  offender  for  trial  before  a  higher  Court."  Under  the  first  clause, 
reading  it  according  to  its  ordinary  grammatical  construction,  when  a  prisoner 
has  been  convicted  of  several  offences,  a  Criminal  Court,  competent  to  inflict 
the  penalty  of  whipping,  is  competent  to  punish  one  of  such  offences  with  whip- 
ping, that  being  one  of  "  the  several  penalties  prescribed  by  the  Code ;"  and 
other  offences  with  other  of  "  the  several  penalties  prescribed  by  the  Code ;"  such 
as  imprisonment  or  the  like.  Then  come  the  qualifications  or  provisoes,  the 
second  of  which  we  have  to  deal  with :  *^  Provided  that,  if  the  case  be  tried  by  a 
Magistrate,  the  punishment  shall  not,  in  the  aggregate,  exceed  twice  the  amount 
of  punishment  which  such  Magistrate  is,  by  his  ordinary  jurisdiction,  compe- 
tent to  inflict."  The  limit  of  the  power  of  imprisonment  possessed  by  the  Ma- 
gistrate of  the  district  is  two  years,  and  fine  to  the  extent  of  Rs.  1,000.  A  Ma- 
gistrate, before  the  passing  of  the  Whipping  Act,  under  s.  46,  could  have  sen- 
tenced an  offender,  convicted  at  the  same  time  of  several  offences,  to  an  aggre- 
gate of  punishment  amounting  to  four  years'  imprisonment,  and  fines  amoxmting 
to  Rs.  2,000.  Since  the  passing  of  the  Whipping  Act,  the  Magistrate  has  the 
power  to  inflict  whipping  in  lieu  of  imprisonment  for  certain  offences.  If  s.  46 
does  not  s^ply  to  punishment  under  the  Whipping  Act,  the  only  question  as  to 
such  sentence  would  be  whether  it  is  a  legal  punishment  for  the  offence  for 
which  it  is  to  be  inflicted.  The  limitation  under  s.  46  of  the  Magistrate's  power 
would  not  apply  to  a  sentence  of  whipping.  But  if  s.  46  does  apply,  as  I 
think  it  does,  the  punishment  in  the  present  case  is  clearly  warranted  by  it. 
The  Magistrate  of  a  district  has  power  to  inflict  two  years'  imprisonment,  with 
whipping  in  certain  cases;  or  whipping  in  lieu  of  imprisonment  in  others. 
Twice  that  would  be  four  years'  imprisonment,  with  (or  in  lieu  thereof)  two 
whippings.  One  whipping  and  seven  months'  imprisonment  is  clearly  within 
the  limit  of  twice  the  amount  of  imprisonment  which  the  Magistrate  was  com- 
petent to  inflict. 

I  am  therefore  of  opinion  that  the  sentences  upon  the  prisoner  Gaur  Chan- 
dra are  not  illegal.  I  do  not  discuss  the  question  whether  a  Magistrate  has 
power  to  inflict  two  whippings.  That  depends  entirely  on  the  construction 
of  the  Whipping  Act.    I  confess  I  do  not  think  it  presents  much  diflSculty. 

Loch,  J» — I  concur  in  the  view  taken  by  the  Chief  Justice  that  Act  VL  of 
1864  should  be  read  as  part  of  the  Penal  Code,  though  there  be  no  express 
words  to  that  effect  in  the  Act.  It  appears,  however,  to  me  from  the  preamble 
o  the  Act,  as  well  as  from  the  wording  of  ss.  i,  2,  3,  and  4,  that  this  view  is  cor- 
rect. Whipping  was  a  punishment  excluded  from  the  list  of  punishments  pre- 
scribed by  the  Penal  Code.  It  has  been  added  to  that  list  by  Act  VI.  of  1864. 
And  this  punishment  is  to  be  inflicted,  as  shown  by  ss.  2  and  3  of  the  Act,  in 
lieu  of,  or  in  addition  to,  any  punishment  prescribed  by  the  Penal  Code.  I 
would  therefore  read  the  Code  as  Mr.  Justice  Jackson  did  on  a  former  occasion 
when  this  question  was  before  the  Court,  e,  g.,  1  would  read  the  punishment 

47 
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1871.        prescribed  for  theft  as  follows :  "  Whoever  commits  theft  rfiall  be  punished  with 

Tj imprisonment  of  either  description  forja  term  which  may  extend  to  three  years, 

Maniruddik  ^^  ^.^j^  ^^^^  ^^  both,"  or  with  whipping  in  lieu  of,  or  in  addition  to,  o^er  punish- 
"•  ment  as  the  case  may  be,  and  so  on  in  other  cases  where  the  offence  is  made 

Gaur  punishable  with  whipping  under  Act  VI.  of  1864.  A  party  convicted  of  theft 
Chandra  j^^  ^j^^  ^^^  ^j^^  would  be  liable  to  be  whipped  in  lieu  of  other  punishment.  If 
Sh AMADAR,  (jonvicted  of  theft  a  second  time,  he  would  be  liable  to  whipping,  in  addition  to  a 
7  B.  L.  R.  i^.  sentence  of  imprisonment  and  fine.  If,  then,  a  person  be  tried  at  one  time  for 
[15  Wk  R.  89.1  t^o  or  more  offences,  one  of  which  involves  the  punishment  of  whipping  in  lien 
of ,  or  in  addition  to,  the  punishment  of  imprisonment,  what  sufficient  reason  is 
there  that  he  should  not  be  sentenced  in  each  case  to  the  penalty  prescribed  for 
each  offence  ?  If  a  man  have  committed  theft,  and,  in  resisting  a  neighbour 
of  the  party  robbed,  he  inflict  grievous  hurt,  why  should  the  (lender  not  suffer 
for  both  offences  ?  It  is  clear  that  he  might  be  punished  with  imprisonment 
for  the  theft,  and  with  imprisonment  for  the  grievous  hurt ;  and  under  the  pro- 
visions of  s.  46,  Criminal  Procedure  Code,  the  period  of  imprisonment  in  one 
case  would  commence  from  the  close  of  the  period  in  the  other;  but  why,  if 
whipping  have  been  added  to  the  punishment  prescribed  by  the  Penal  Code, 
should  not  the  offender  be  punished  with  whipping  in  lieu  of  other  punish- 
ment for  the  first  offence,  and  with  imprisonment  for  the  second?  Or  if  he  have 
been  convicted  of  theft  more  than  once,  why  should  he  not  be  puniriied  with 
whipping,  in  addition  (s.  3,  Act  VI.  of  1864  to  any  other  punishment  prescrib- 
ed by  the  Code,  and  also  to  imprisonment  for  the  other  offence?  And  if  the 
punishment  in  the  first  case  be  whipping,  in  addition  to  iraprisonmeirt,  the  im- 
prisonment awarded  in  the  second  case  would,  under  the  provisions  of  s.  46 
of  the  Criminal  Procedure  Code,  commence  on  the  expiration  of  the  other. 
Reading,  as  I  do.  Act  Vi.  of  1864  as  part  of  the  Penal  Code,  I  do  not  con- 
fess that  I  see  no  sufficient  reason  for  holding  that,  if  a  Magistrate  proceeds 
tinder  s.  46  of  the  Code  of  Criminal  Procedure,  he  must  confine  his  sentence 
strictly  within  its  provisions. 

Bayley,  J. — I  think  the  Magistrate's  acts  are  not  illegal.  The  Whipping 
Act  does  not  preclude  punishment  for  those  offences  to  which  it  is  applicable, 
such  as  theft  here.  And  because  a  man  is  punished  according  to  law  with 
whipping  for  theft,  I  do  not  see  why  he  should  not  be  punished  for  assault 
and  grievous  hurt  when  he  commits  those  distinct  and  separate  offences  as  in 
this  case.     I  see  nothing  in  the  law  against  this  view. 

Kemp,  J. — I  think  that  the  view  taken  by  the  late  Chief  Justice,  Sir  Barnes 
Peacock,  and  by  Mr.  Justice  Phear  in  Nassir  v.  Chunder,*  Is  correct. 

Macpherson,  J. — I  remain  of  the  opinion  which  1  expressed  at  length  in 
the  case  of  Nassir  v.  Chunder*  and  I  have  no  doubt  in  my  own  mind  that  the 
sentences  passed  on  the  prisoner,  Gaur  Chandra,  are  legal. 

MiiTER,  J.— I  am  of  opinion  that  the  view  taken  by  the  Chief  Justice  and 
by  Mr.  Justice  Macpherson  is  correct.  The  reasons  in  support  of  that  view  have 
been  so  fully  gone  mto  by  those  learned  Judges  that  it  would  be  mere  waste 
of  time  on  my  part  to  repeat  them. 

Phear,  J*— I  regret  very  much  that  I  cannot  bring  myself  to  agree,  with 
the  majority  of  my  colleagues  in  this  case.    I  am  unable  to  percdve  error  in 

*  ft?^?^^  V  ^^^^?^  ^^^  °^  Mymefl«Ing  under  Circular  Ofcfcer  (No*  xf,  dated  i;th 
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the  view  taken  by  Sir  Barnes  Peacock  and  myseU  oa  the  occasion  which  has        1871. 
been  referred  to.     It  still  appears  to  me  that  a  multiple  punishment  inflicted  by  majiirudoIn 
one  sentence  is  essentially  different  in  its  character  and  effect  from  the  aggre-  ^ 

gate  result  of  the  punishments,  which  are  its  factors,  supposed  to  be  separated  gaur 
from  each  other  by  an  interval  of  time.  I  take  it  that  no  Judge  of  sound  dis-  r„ .^j,«. 
cretion,  if  called  upon  to  accumulate  punishments  for  different  offences,  would  ^ 
award  each  punishment  precisely  in  the  same  manner  as  he  would  if  the  cor-  „  V*^*^ 
responding  offence  were  alone  under  his  consideration.  For  instance,  if  a  man  7  B«  1^  •  i  5* 
was  convicted  at  one  time  of  three  thefts,  for  each  of  which,  if  it  stood  single,  ^^^  ^'  ^* 
one  year's  imprisonment  might  be  an  appropriate  punishment,  I  suppose  that 
the  convicting  officer  would  for  a  moment  think  that,  therefore,  the  aggregate 
of  three  years  was  the  right  punishment  for  the  three  offences.  The  whole 
of  s.  46  of  the  Criminal  Procedure  Code,  and  especially  the  proviso  in  the 
liatter  part  of  it,  appear  to  me  to  show  beyond  question  that  the  Legislature 
held  this  view,  which  I  endeavour  to  express,  namely,  that  a  punishment 
effected  by  accumulation  of  penalties  is  not  merely  a  set  of  separate  punish- 
ment. Then  also  the  words  of  the  Whipping  Act  seem  to  me  to  tnake  it  as 
plain  as  can  be  that  the  Legislature,  in  giving  Criminal  Courts  the  power 
which  they  did  not  before  possess  of  inflicting  the  punishment  of  whipping, 
intended,  for  reasons  which  may  be  easily  conjectured,  carefully  to  limit  its 
ai^lication.  I  cannot  see  in  the  Act  the  smallest  indication  that  the  Legis- 
lature contemplated  whipping,  as  by  any  possibility  becoming,  under  the  Act, 
an  element  in  any  punishment,  except  under  the  circumstances  which  are  there- 
in expressly  mentioned.  On  the  contrary,  the  language  of  the  Act,  coupled  with 
the  elaborately  detailed  form  of  its  various  provisions,  leads  me  to  think  that  the 
Legislature  only  meant  that  whipping  should  be  associated  with  Another  pun- 
ishment, in  the  particular  cases,  of  which  express  mention  is  made.  But  if  the 
Whipping  Act  does,  in  truth,  apply  not  Only  to  single  sentences,  but  also  to  each 
constituent  factor  of  an  accumulated  sentence,  such  as  is  the  subject  of  s.  46  of 
the  Criminal  Procedure  Code,  whipping  may  be  lawfully  associated  with  other 
punishments,  even  in  cases  of  minor  offences  not  committed  after  previous  con- 
viction— a  result  which  certainly  seems  to  me  diametrically  opposed  to  the  un- 
mistakeable  spirit  of  the  Act  itself.  Thus,  if  a  boy  were  convicted  of  stealing  two 
mangoes  belonging  to  one  owner,  he  could  not  be  both  whipped  and  also  im- 
prisoned ;  the  whipping,  if  inflicted,  must,  by  the  words  of  the  Act,  be  in  lieu 
of  any  other  punishment ;  but  if  it  were  proved  that  one  mangoe  belonged 
to  one  owner,  and  the  second  to  another,  the  Magistrate  might,  on  the  princi- 
ple now  maintained,  convict  for  two  offences,  and  in  this  way  both  imprison  and 
whip.  I  can't  believe  that  the  Legislature,  against  the  very  spirit  of  the  Act,  in- 
tended to  leave  a  discretion  of  this  sort  to  the  judicial  officer.  Before  the  whip- 
ping Act  was  passed,  he  certainly  had  not  uncontrolled  discretion  in  the  matter 
of  accumulating  such  punishments  as  then  existed.  S.  46  expfessly  restricted 
him  in  this  respect ;  and  I  think  the  consequence  is  that,  since  the  passing  of 
that  section  at  any  rate,  he  has  had  no  other  power  of  accumulating  punishments 
than  is  given  him  either  by  that  or  by  some  subsequent  enactment.  In  the  case 
which  has  been  cited,  I  gave  at  length  my  reasons  for  coming  to  the  conclusion 
that  the  punishment  of  whipping  was  not  included  among  the  punishments  which 
a  judicial  officer  could  accumulate  in  the  event  of  simultaneous  conviction  for 
several  offences.  To  the  opinion  which  I  then  expressed,  I  still  adhere,  and  there- 
fore I  need  not  now  discuss  this  question  again. 
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^71.  [APPELLATE  CRIMINAL.] 


7  B.  L.  R.  179.  Be/on  Mr,  Justice  Kemp  and  Mr,  Justice  Glover, 

(.16W.R.15.] 

In  the  Matter  of  the  Petition  of  GHOLAB  KHAN,  Mookhtear. 

Act  XX,  of  186$ t  ss,  i$i  i^ — Mookhtear,  Dismissal  of-^Professional  Conduct^^ 

Reasonable  Cause, 

The  High  Court  has  power,  under  s.  15,  Act  XX.  of  1865,  to  suspend  or  dismiss  a 
mookhtear  from  his  office,  when  it  sees  "  reasonable  cause,"  although  he  might  not  have 
committed  any  act  of  "professional  misconduct"  under  s.  16.* 

Mr.  G,  Gregory  for  the  petitioner. — Under  s.  14,  a  mookhtear  can  be  re- 
moved when  he  isr  convicted  of  a  criminal  offence.  The  accused  here  was 
charged  with  a  criminal  offence,  and  he  was  properly  tried,  and  was  acquitted 
01^  the  evidence.  All  the  Courts  in  the  country  must  accept  that  finding  for  all 
purposes. 

S.  15  provides  only  for  cases  of  fraudulent  or  grossly  improper  conduct  in 
the  discharge  of  his  professional  duty.  The  words,  "or  for  any  other  reasonable 
cause,"  must  refer  to  things  ejusdem- generis.  The  Sessions  Judge  on  the  trial 
condemned  the  evidence  against  the  accused  as  suspicious,  and  here  we  have 
only  a  part  of  that  evidence  adduced  on  this  inquiry. 

Glover,  J. — Gholab  Khan  was  tried  at  the  Midnapore  Sessions  on  a  charge 
of  instigating  a  very  serious  dacoity ;  he  was  acquitted  (the  Judge  differing  from 
the  assessors,  who  thought  the  accused  guilty),  on  account  of  an  insuflSciency 
of  evidence  which  induced  the  Judge  to  give  him  the  benefit  of  a  doubt.  The 
Magistrate  considered  that,  although  acquitted  at  the  Sessions,  Gholab  Khan 
was,  under  the  circumstances,  unfit  to  hold  the  position  of  mookhtear,  arid  ap- 
plied to  the  Judge,  under  s.  16  of  Act  XX.  of  1S65,  to  report  the  matter  to  the 
High  Court.  The  Judge,  Mr.  Bainbridge  (the  same  ofl&cer  who  held  the  Ses- 
sions trial),  sent  up  the  Magistrate's  letter,  with  an  endorsement  to  the  effect  that 
the  mookhtear  deserved  to  lose  his  sanad. 

•  Act  XX,  of  1865,  s.  IS, — "  The  High  Court  may  also,  after  such  enquiry  as  it  may  deem 
proper,  suspend  or  dismiss  any  pleader  or  mookhtear  enrolled  as  aforesaid,  who  shall  be  guilty  of 
fraudulent  or  grossly  improper  conduct  in  the  discharge  of  his  professional  duty  or  for  any  other 
reasonable  cause.*' 

5.  16. — "  If  any  pleader  or  mookhtear  practising  in  any  Court  subordinate  to  the  High  Court 
shall  be  charged  in  such.subordinate  Court  with  any  such  conduct  as  aforesaid,  the  Judge  or  Ma- 

S'strate  of  the  Cou^t,  as  Uie  case  may  be,  shall  send  him  a  copy  of  the  charge,  and  also  a  notice 
at,  on  a  day  to  be  therein  appointed,  silch  charge  will  be  taken  into  consideration.  Such  copy 
and  notice  shall  be  served  upon  the  pleader  or  mookhtear  at  least  ten  days  before  the  day  so  ap- 
pointed, and  on  such  day,  or  on  any  subsequent  day  to  which. the  enquiry  may  be  adjourned,  the 
Court  shall  receive  all  evidence  properlv  tendered  by  or  on  behalf  of  the  party  bringing  the  charge, 
or  bjr  the  pleader  or  mookhtear,  and  shall  proceed  to  adjudicate  on  the  charge.  If  the  Judge  or 
Magistrate  shall  find  the  charge  established,  and  consider  that  the  pleader  or  mookhtear  shotud  be 
suspended  or  dismissed  in  consequence,  he  shall  record  his  finding  and  the  grounds  thereof,  and 
shall  report  the  same  to  the  High  Court,  and  the  High  Court  shall  proceed  to  acquit,  suspend,  or 
dismiss  the  pleader  or  mookhtear.  Such  report,  when  made  by  any  officer  other  than  the  District 
Judge,  shall  be  submitted  to  the  High  Court  through  the  District  Judge,  who  shall  acom^ny  the 
report  with  any  remarks  that  he  may  think  necessary,  and  an  expression  of  his  own  opmion  on 
the  case.  Such  report,  when  made  b^  a  Magistrate  subordinate  to  the  Ma^strate  of  the  District, 
shall  be  submittea  through  the  Magistrate  of  the  District  to  the  District  Judge,  and  shaU  be  ac- 
companied by  the  remarks  and  opinion  of  the  Magistrate  of  the  District  as  aforesaid.  The  Judge 
or  Magistrate  may,  pending  the  investigation  and  the  orders  of  the  High  Court,  suspend  the 
pleader  or  mookhtear  from  practisbg  in  the  Court*" 
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This  Court,  after  reading  the  proceedings,  pointed  out  to  the  Judge  that  the        1871. 
requirements  of  the  law  had  not  been  complied  with ;  and  the  papers  were  re-      j^^  ^^^ 
turned  with  directions  that  a  charge  should  be  properly  drawn  up,  and  a  copy  j^^.j.^^  ^^ 
of  the  same,  with  notice  of  the  day  fixed  for  considering  it,  should  be  sent  to 
Gholab  Khan.  These  directions  have  been  carried  out,  and  the  Magistrate  again    ^""     ^^" 
recommends  that  Gholab  Khan  be  dismissed  from  his  office  of  mookhtear.    The      ^'°*  ^' 
Officiating  Judge,  Mr.  Cornell,  has,  however,  declined  to  support  the  Magistrate's      Gholab 
proposition,  holding  that  the  mookhtear  has  been  sentenced  to  dismissal  on  ac-       Khan, 
count  of  an  ofiFence  of  which  he  has  already  been  acquitted  by  a  competent  Court,  7  B.  L.  R.  179. 
and  that,  in  any  case,  the  misconduct,  contemplated  in  s.  16  of  the  Pleader's  Act,  [16  W.  R.  15.] 
is  professional  misconduct,  of  which  Gholab  Khan  is  not  even  alleged  to  have  ^ 
been  guilty. 

After  hearing  the  counsel  for  the  petitioner,  I  am  disposed  to  think  that  the 
procedure  under  s.  16  of  the  Act  does  refer  only  to  cases  of  professional  miscon- 
duct; the  words  used,  "any  such  misconduct  as  aforesaid,"  being  connected 
with  the  words,  "  grossly  improper  conduct  in  the  discharge  of  his  professional 
duty,'*  used  in  s.  15  ;  and  as  the  misconduct  which  the  Magistrate  considers  prov- 
ed against  Gholab  Khan  is  not  alleged  to  be  "  professional"  misconduct,  I  think 
that  so  far  the  Officiating  Sessions  Judge  was  right. 

But  I  do  not  concur  in  the  other  part  of  his  opinion.  It  seems  to  me  that 
the  words,  "  for  any  other  reasonable  cause,"  used  in  the  last  clause  of  s.  15, 
refer  to  cases  of  other  than  professional  misconduct,  and  that,  if  such  reason- 
able cause  is  shown,  a  mookhtear  may  be  suspended  or  dismissed,  notwithstand- 
ing that  he  has  committed  no  act  of  professional  misconduct ;  if  it  were  not  so, 
it  is  difficult  to  see  with  what  intention  the  Legislature  added  the  words  above 
quoted  to  the  section. 

Now,  in  the  dacoity  case,  Gholab  Khan  was  acquitted  against  the  opinions 
of  the  assessors ;  the  Judge  himself  did  not  seem  to  have  any  moral  doubt  of  his 
guilt ;  for,  after  detailing  the  reasons  which  induced  him  to  think  the  evidence 
insufficient,  he  says  :  "  At  the  same  time  I  think  the  strongest  suspicion  attaches 
to  him,  and  possibly,  simply  as  a  matter  of  justice,  the  assessors  may  be  right." 
I  was  one  of  the  Judges  who  heard  the  dacoity  case  in  appeal  to  the  High  Court, 
and  I  thought  at  the  time  that  the  assessors  were  right,  and  that  there  was  suf- 
ficient evidence  to  convict  Gholab  Khan.  No  doubt,  he  was  acquitted,  and  can- 
not be  harassed  again  on  the  same  charge ;  but  when  the  law  says  that  a  mookh- 
tear may  be  dismissed  by  the  High  Court  for  any  "  reasonable  cause,"  we  may, 
I  think,  look,  if  necessary,  behind  a  verdict  of  acquittal,  and  see  if  the  circum- 
stances under  which  that  acquittal  was  come  to  do  not,  except  as  regards  a  fresh 
trial,  practically  annul  any  such  declaration  of  Gholab  Khan's  innocence  as  a 
verdict  of  not  guilty  might  ordinarily  be  supposed  to  give.  We  ought  to  treat  his 
case,  I  think,  as  a  matter  of  equity  and  good  conscience,  and  ought  not  to  be 
bound  to  consider  hrm  a  blameless  man,  quoad  s,  15,  Act  XX.  of  1865,  merely 
because  he  has  been  released  under  very  poculiar  circumstances  from  a  criminal 
charge. 

After  carefully  considering  the  evidence  brought  against  Gholab  Khan  in 
the  dacoity  case,  I  cannot  agree  in  the  propriety  of  the  verdict  of  acquittal, 
I  think  it  proved  that  he  did  instigate  the  attack  on  the  Rani's  premises,  and  that 
is,  I  consider,  a  very  sufficient  and  reasonable  cause  for  his  dismissal  from  the 
office  of  mookhtear. 

I  say  the  evidence  "  in  the  dacoity  case, "  because,  as  I  have  before  stated, 
I  do  not  think  that  the  question  now  raised  comes  under  s.  16  of  the  Act  at  ally 
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1871.        an4  the  charge  and  notice  appear  to  me  to  have  been  unnecessary.    When 

— J 1  joined  in  the  order  directing  the  Magistrate  to  proceed  under  s.  i6,  I  waa 

^  ^"^       under  the  impression  that  that  section  governed  the  matter.     Furtlier  consi- 
MATTER  OF    deration  has  made  me  think  differently. 

TUB  PrTN 

Tioii  OF  ^^  seems  to  me  that,  when  a  mookhtear  is  alleged  to  have  committed  some 

Gholab      ^propriety  (short  of  an  offence  for  which  he  could  be  prosecuted  criminally, 

„  and,  if  convicted,  dismissed  from  office  under  s.  14  of  the  Act)  which  does  not 

"^*       come  under  the  denomination  of  professional  misconduct,  the  High  Court  may 

J    ^*      *^^  institute  enquiries  "  motu  suo^ "  and  if  it  thinks  that "  any  reasonable  cause,  other 

[16  W-  R.  15- J  than  professional,  has  been  established,  may  suspend  or  dismiss  the  mookhtear 

without  the  necessity  of  either  written  charge  or  notice.  Of  course,  it  would  take 

care  that  the  mookhtear  had  every  facility  for  knowing  what  he  was  charged 

with>  and  for  making  his  answer;  but  no  formal  charge,  as  imder  s.  16,  would 

appear  to  me  to  be  necessary.    In  this  case  Gholab  Khan  has  had  every 

opportunity. 

Kemp,  J. — I  have  again  read  the  evidence  in  the  dacoity  case  against 
Gholab  Khjm.  I  concur  with  the  assessors,  and  think  that  there  is  evidence 
wluch  clearly  establishes  that  Golab  Khan  took  an  active  part  in  instigating 
the  dacoity  on  the  Rani's  kutcherry.  I  am  of  opinion  that  Gholab  Khan  is  not 
a  proper  person  to  practise  as  a  mookhtear,  and  I  concur  with  Mr.  Justice  Glover 
in  directing  that  the  name  of  Gl\olab  Khan  be  struck  off  the  roll  of  mookhtears. 

Petition  dismissed* 


,87,.  [EXTRAORDINARY  ORIGINAL  CRIMINAL.] 

^^.y"-  Before  Mr,  Justice  Phear,  Mr.  Justice  Macpherson,  and  Mr,  Justice 

7  B.  L.  R.  240.  Moohrjee, 


[I5W.R.69.1 


THE  QUEEN  v.  AMEER  KHAN  and  others. 

Letters  Paientt  186$,  cL  2g-^Transfer  of  Criminal  Case  from  Mofussil  Court-^ 

?urisdiction — Power  of  single  Judge  sitting  on  Original  Stde — 24  and  25 
ict.f  c,  104,  s,  75. 

On  an  application  made  for  the  transfer  of  a  case  from  the  Sessions  Court  at 
Patna  for  trial  by  the  High  Court  at  Calcutta,  on  the  grounds,  mainly,  that  all  but 
one  of  the  charges  against  the  prisoners  were  for  offences  committed  in  Calcutta; 
that  the  selection  of  Patna  as  the  place  of  trial  was  calculated  to  prejudice  the  pri- 
soners ;  that  the  police  at  Patna  were  getting  up  the  case  against  the  prisoners  by 
improper  and  illeg^al  means ;  that  by  those  means  was  created  such  a  feeline  ot 
dread  and  insecunty  among  witnesses  and  others  in  Patna  as  would  prevent  atair 
trial  from  taking  place  there ;  that  some  of  the  witnesses  for  the  defence,  although 
willing  to  give  evidence  in  Calcutta,  refused  to  go  to  Patna  to  give  evidence ;  and 
that  many  difficult  points  of  law  were  likely  to  arise  at  the  trial;  but  these  allega- 
tions were  denied  by  the  affidavits  filed  in  opposition  to  the  application.  Hsld 
(Macpherson,  J.,  doubting)  the  High  Court  had  power  under  cl.  29  of  the  Letters 
Patent  to  transfer  the  case  for  trial  by  itself.  The  Court,  however,  refused  the  ap- 
plication on  the  ground  that  a  sufficient  case  had  not  been  made  out  for  the  exer- 
cise of  the  power  of  the  Court. 

Per  Phear,  J. — A  single  Judge,  sitting  on  the  original  side  of  the  Court,  has 
power  to  entertain  an  application  for  the  removal  of  a  criminal  case  from  a  Court 
m  the  mofussil  to  the  High  Court  in  the  exercise  of  its  extraordinary  original  cri- 
minal jurisdiction. 
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Thk  prisoners  were  charged  with  the  offence  of  waging  war,  attempting  1871. 

to  wage  war,  and  abetting  the  waging  of  war  against  the  Queen.    The  preh-  Quggj, 

minaiy  investigation  had  taken  place  before  the  Officiating  Joint-Magistrate  of  „. 

Patna,  by  whom  they  were  committed  to  take  their  trial  before  the  Sessions  Ameer 

Jndge  of  Patna.   •  The  present  proceedings  arose  out  of  an  application  made  Khan, 
by  Mr.  Ingram  on  behalf  of  two  of  the  prisoners,  Ameer  Khan  and  Hasmadad  ^  3  l.  R.  340. 

Khan,  that  their  cases  might  be  removed  from  Patna,  and  be  tried  by  the  High  ^  ^^  j^  ^-^ 
Court,  Calcutta,  in  the  exercise  of  its  extraordinary  original  crimhaal  jurisdic- 
tion under  cl.  29  of  the  Letters  Patent  of  1865.* 

Mr.  Ingram  (Mr.  Evans  with  him)  based  his  application  on  the  following 
grounds : — 

1.  That  the  charges  drawn  up  by  the  Magistrate  were  so  vague  and  un- 
satisfactory that  it  was  impossible  for  the  prisoners  to  meet  them. 

2.  That  the  evidence  consisted  principally  of  the  testimony  of  convicted 
parties  or  accomplices,  and  that  many  nice  points  would  arise  in  the  case  as  to 
the  admission  or  rejection  of  evidence  which  would  require  the  decision  of  an 
experienced  Judge. 

3.  That  many  important  questions  of  constitutional  law  would  be  raised, 
which  a  Civilian  Judge,  who  in  his  legal'training  was  not  required  to  be  informed 
on  such  subjects,  would  find  difficult  to  solve. 

4.  That  Ameer  Khan  and  Hashmadad  Khan  were,  by  reason  of  their 
residence  in  Calcutta  up  to  the  time  of  their  arrest,  entitled  to  be  tried  in  Cal- 
cutta by  jury,  whereas  the  only  Court  for  the  trial  of  offences  of  this  kind  at 
Patna  was  the  Judge  and  assessors. 

5.  That  it  was  necessary  to  produce  certain  documents  for  the  defence 
which  could  only  be  obtained  by  the  orders  of  the  High  Court. 

6.  That  the  absence  of  any  trained  interpreters  at  Patna,  and  the  ruling 
of  the  Magistrate  that  the  employment  of  an  interpreter  was  a  matter  of  grace 
and  not  of  right,  made  it  very  doubtful  whether  competent  interpreters  would 
be  allowed  the  prisoners  in  the  Sessions  Court. 

7.  That  all  but  one  of  the  charges  in  the  indictment  were  for  offences  com- 
mitted in  Calcutta. 

8.  That  forty-nine  witnesses  for  the  defence  were  resident  in  Calcutta,  and 
that  it  would  be  impossible  for  the  greater  number  of  the  witnesses  to  attend  at 
Patna, 

9.  That  the  conduct  of  the  police  respecting  this  case  had  caused  such 
terror  that  many  of  the  prisoners'  witnesses  have  refused  to  attend  at  Patna, 
though  willing  to  give  evidence  in  the  High  Court. 

He  referred,  in  support  of  the  application,  to  the  case  of  The  Queen  v. 
Ndbadwip  Chandra  Goswami^\  as  showing  that  the  High  Court  has  the  power  to 
transfer  a  criminal  case  to  itself  from  the  mofussil,  and  to  Douceit  v.  Wise^X  as 
showing  that  the  application  for  the  transfer  of  a  civil  suit  should  be  made  on 

•  Letters  Patent.  1863,  cl.  29.—"  And  we  do  further  ordain  that  the  said  High  Court  shall 
have  power  to  direct  tne  transfer  of  any  criminal  case  or  appeal  from  any  Court  to  any  other 
Court  of  equal  or  superior  jurisdiction,  and  also  to  direct  the  preliminary  investigation  or  trial  of 
any  criminal  case  by  any  officer  or  Court  otherwise  competent  to  investigate  or  try  it,  though 
such  case  belongs  in  ordinary  course  to  the  jurisdiction  of  some  other  officer  or  Court." 


+  I  B.  L,  K.jO.  Cr.  15  (sec  p.  24  of  this  book). 


ll.j.  N.S.94,237. 
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1371.  the  Original  Side  of  the  High  Court,  and  therefore  by  analogy  should  this  ap- 
Qyj^^^  plication;  and  in  support  of  his  grounds  he  relied  on  several  affidavits,  which 
^  also  stated  that  Ameer  Khan  and  Hashmadad  Khan  had  been,  down  to  the 

^*  time  of  their  arrest  in  July  1 869,  residing  in  Calcutta ;  that  Ameer  Khan  had  been 

MEER  arrested  without  any  warrant  or  proper  authority;  that,  on  loth  January  1871, 
Khan,  j^^  j^^^  ^^^^j^  discharged  and  told  to  leave  the  jail,  but  on  his  doing  so  he  had 
7  B.  L.  R.  240.  ^g^j^  immediately  re-arrested  on  a  warrant  of  the  Magistrate  of  Patna  on  the 
(is  W.  R. 69.1  present  charges;  that  Hashmadad  Khan  had  been  arrested,  on  14th  July  1869, 
without  any  warrant  or  proper  authority,  and  taken  out  of  the  local  limits  of 
the  jurisdiction  of  the  High  Court,  Calcutta ;  that  Mr.  O'Kinealy,  who  had 
been  appointed  by  Government  to  conduct  the  prosecution,,  was  not  a  barrister, 
advocate,  vakeel,  or  pleader  in  any  Court  in  India;  that  many  witnesses  who 
could  give  evidence  negativing  that  for  the  prosecution  refused  to  do  so  at 
Patna  from  fear  of  the  Government  officials,  and  the  police  were  taking  bribes 
from  some  persons  for  excusing  them  from  giving  evidence,  and  compelling 
other  persons  to  give  evidence,  against  the  prisoners  by  bribes  and  by  imprison- 
ing them  until  they  consented  to  do  so,  and  by  threats  that  if  they  did  not  give 
such  evidence,  or  if  they  gave  evidence  on  behalf  of  the  prisoners,  they  would 
be  arrested  and  charged  with  being  Wahabees,  whereby  the  police  had  caused 
many  persons  to  abscond  to  Calcutta  from  fear,  and  had  detterred  others  from 
giving  evidence  on  behalf  of  the  prisoners,  or  from  holding  communication 
with  the  prisoners  or  their  counsel  and  legal  advisers;  that  upwards  of  one  hun- 
dred persons  who  had  been  induced  by  these  means  to  give  evidence  against 
the  prisoners  were  confined  in  the  house  and  compound  of  Mr.  Reilly  at  Patna 
under  the  charge  of  the  police ;  and  that  the  conduct  of  the  police  and  other 
officials  at  Patna  had  produced  such  an  influence  on  the  minds  of  the  native 
inhabitants  of  Patna  that  it  was  impossible  that  a  fair  trial  could  take  place  there. 

Phear,  J.  (after  taking  time  to  consider,  on  21st  April,  made  the  following 
order): — ^You  have,  I  think,  made  out  a  primd facie  case  in  support  of  your  ap- 
plication, at  any  rate  so  far  as  Ameer  Khan  is  concerned — ^that  is,  such  a  case 
as  M^uld  render  it  incumbent  on  the  Court  to  issue  a  rule  nisi  if  there  were 
any  one  against  whom  the  rule  could  go.  As  I  understand  the  matter  however, 
so  far  as  the  proceedings  have  yet  gone,  no  one  has  appeared  in  the  character 
of  prosecutor  with  such  sanction  of  or  authority  from  Government,  express  or 
implied,  as  would  make  him  the  person  whom  I  could  rightly  call  upon  to  show 
cause,  on  behalf  of  the  Crown,  why  the  case  should  not  be  transferred  to  this 
Court  for  trial,  and  I  need  hardly  say  that  there  exists  no  officer  who  permanently 
represents  the  Crown  for  such  a  purpose  as  this.  Nevertheless,  it  is  eminently 
apparent  that  this  is  a  case  in  which  not  only  is  the  abstraction  termed  the 
Crown,  as  in  all  other  criminal  cases,  the  nominal  prosecutor,  but  the  Govern- 
ment is  itself  the  active  promoter  of  the  proceedings.  It  is  therefore  abundant- 
ly clear,  I  think,  that  I  ought  not  to  take  the  step  of  removing  the  case,  without 
MFording  the  Government  an  opportunity  of  being  heard  against  your  applica- 
tion, if  I  can  in  any  reasonably  practicable  mode  do  so.  Now,  in  this  Court 
the  Advocate-General  is  always  recognized  in  a  special  manner  as  the  counsel 
and  adviser  of  the  Government  in  respect  to  both  civil  and  criminal  matters, 
and  I  believe  that  comparatively  lately  a  gentleman  has  been  appointed  Solicitor 
to  the  Government  with  functions  such  as  to  constitute  him  in  some  sense  Crown 
prosecutor  within  the  local  limits  of  the  original  criminal  jurisdiction  of  the  High 
Court.  Having  regard  to  these  circumstances,  I  think  it  will  be  an  effective 
and  convenient  method  of  giving  the  Government  an  opportunity  of  appearing 
in  this  matter,  that  I  should  adjourn  the  further  bearing  of  it  imtil  Monday  next| 
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and  direct  notice  of  the  application  and  the  adjournment  to  be  given  at  once        1871. 
both  to  the  Advocate-General  and  to  the  Government  Solicitor.  — -— 

Notice  of  the  application  and  adj6urament  was  accordingly  given.    On      Qukbn 
April  22  nd  the  Senior  Government  Pleader,  on  the  appellate  side  of  the  Court,  /^,jgg^KH^j, 
moved  on  the  petition  of  the  Government  of  Bengal,  stating  that  Mr.  Justice    «  ,   «       ^ 
Phear  was  acting  without  jurisdiction  in  entertaining  the  application  to  transfer  I   ''  ^^\ 
the  case  from  Patna,  and  that  such  application  should  be  heard  by  the  particu-  '•'^     *    *  ^*^ 
lar  Bench  appointed  under  a  rule  of  12th  December  1870  to  dispose  of  cases 
from  the  district  of  Patna.*  The  application  was  heard  by  Norman,  J.  (Officiat- 
ing Chief  Justice),  and  Loch,  J.,  but  they  refused  to  make  any  order  in  the 
matter. 

On  24th  April  the  Advocate-General  appeared  before  Mr.  Justice  Phear  on 
the  notice  which  had  been  given  of  the  application  to  transfer  the  case,  and 
said  he  would,  with  the  leave  of  the  Court,  make  some  observations  with  regard 
to  the  jurisdiction  of  which  a  Judge  sitting  on  the  original  side  of  the  Court  had 
to  entertain  such  an  application.  He  referred  to  the  application  made  on  the  ap- 
pellate side  before  Norman  and  Loch,  JJ.,  and  the  judgment  thereon,  and  coii- 
tended  that  a  Judge  so  sitting  had  no  such  jurisdiction.  [Phear,  J. — I  threw 
out  a  doubt  when  the  application  was  first  made  to  me  as  to  whether  this  was 
the  right  side  of  the  Court  on  which  to  make  it.  I  had  no  doubt,  however,  of 
my  power  to  entertain  the  application.  If  you  now  say  I  have  not  the  power, 
I  will  hear  you  on  that  point.]  The  application  should  be  made  to  the  appel- 
late side  of  the  Court.  Such  applications  have  not  been  made  on  the  original 
side.  In  The  Queen  v.  Nabadwip  Chandra  Goswami,\  the  application  was 
apparently  made  on  the  appellate  side  of  the  Courts     So  in  the  case  of  Pogose 

•  Before  Mr.  Justice  Norman,  Offg.  Chief  JusHce,  and  Mr.  JtisHce  Lock. 

The  22nd  April  1871. 

In  the  Matter  of  the  Petition  of  the  GOVERNMENT  of  BENGAL. 
THE  QUEEN  v.  AMEER  KHAN  and  OTHERS.(a) 

Baboo  Annada  Prasad  Banerjee,  the  Senior  Government  Pleader,  moved  the  High  Court 
upon  the  following  petition : — 

''That  it  appears  from  the  newspapers  that  application  has  been  made  to  a  single  Judge  of  a 
the  Hifi^h  Court  on  its  ori^nal  side  to  transfer  a  criminal  case  pending  in  the  monissil,  and  the 
Judge  nas  assumed  jurisdiction,  and  directed  notice  to  be  cfiven  to  the  Advocate-General  and  to  ^ 

the  Government  Solicitor  to  show  cause  why  the  case  should  not  be  removed  from  the  Sessions 
Court  at  Patna  to  the  High  Court  in  its  extraordinary  criminal  jurisdiction. 

**That  your  petitioner  beg^^  to  submit  that  the  order  passed  by  the  sincrle  Judge  on  th© 
original  side  is  without  jurisdiction,  inasmuch  as  the  Chief  Justice  has  not  <&termined  undei" 
ss.  i^  and  14  of  the  Charter  Act  of  186 1  by  whom  such  applications  in  general,  and  this  applica- 
tion in  particular,  are  to  be  heard ;  and,  further,  inasmuch  as  a  particular  Bench  has  been  ap- 
pointed under  Resolution  of  12th  December  1870  to  hear  criminal  motions  from  the  Patna  district, 
that  your  petitioner  therefore  pravs  that  Your  Lordships  be  pleased  to  pass  such  order  as  may 
seem  to  Your  Lordships  meet  ana  proper  under  the  circumstances  of  the  case." 

The  judgment  of  the  High  Court  was  delivered  by 

Norman,  J. — It  appears  to  me  ouite  plain  that  we  have  no  power  of  interference  at  present. 
The  application  on  behalf  of  Ameer  Khan  is  now  pending  before  Mr.  Justice  Phear,  and  has  not 
been  disposed  of  in  any  way.  It  may  very  well  be  that,  with  reference  to  the  13th  section  of  tfie 
2^  &  25  Vict.,  c.  104,  to  a  rule  of  this  Court  passed  on  the  28th  May  1870,  and  the  order  for  the 
distribution  of  business  made  on  the  12th  December  1870,  a  motion  under  the  provisions  of  the 
29th  clause  of  the  Charter  to  transfer  a  case  pending  before  the  Court  of  Scions  at  Patna  to  any 
"  other  Court  should  have  been  properly  made  before  the  4th  Bench  of  this  Court  on  its  appellate 
side,  which  hears  motions  in  cnminal  matters  relating  to  cases  pending  within  the  Patna  district. 
But  it  seems  to  us  that  this  matter  will  be  properly  considered  by  Mr.  Justice  Phear  when  it  comes 
before  him.  

1 1  B.  L.  R.  O.  Cr.  15  (see  p.  24  of  this  book). 

(a)  Motion  No»  52  of  1870.         -^— — — 
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1871.        V.  Fogose,*    On  tbe  ground  of  convenience  it  is  better  that  the  Court  in  its 
— Q    ••    —  original  jurisdiction  should  not  interfere  with  criminal  matters  in  the  mofussil. 
*^  S.  13  of  24  &  25  Vict.,  c.  104,  gives  power  to  the  Court  to  make  rules  for 

''*_         the  exercise  of  the  jurisdiction  vested  in  the  Court,  and  s.  14  provides  that  the 
r^i'^r"^'''  "Chief  Justice  shall  decide  what  Judge  shall  sit  alone,  and  what  Judges  of 
7  B;  L.  R.  240.  ^Yxe  Court  shall  constitute  the  several  Division  Benches."     Under  this  power, 
[15W.  R.figJ  districts  have  been  fixed,  and  Division  Benches  appointed  to  hear  cases  from 
particular  districts.     See  Rules  for  the  Routine  of  Business,  dated  26th  January 
i870,f  and  12th  December  1870.}     [Phear,  J. — In  civil  cases  is  not  the  ap- 
plication to  remove  the  suit  made  on  the  original  side  of  the  Court?]     Different 
considerations  apply  in  criminal  cases. 

Phear,  J. — ^Assuming  that  this  Court  has  the  power,  under  the  29th 
clause  of  the  Letters  Patent,  to  transfer  a  case  from  a  Criminal  Court  in  the 
mofussil  to  be  tried  before  itself,  I  think  this  Bench  is  competent  to  entertaia 
and  adjudicate  upon  the  application  which  Mr.  Ingram  has  made.  By  vntue 
of  the  13th  section  of  the  Charter  Act,  the  Judges  who  sit  alone,  and  the 
Division  Courts,  which  are  composed  of  two  or  more  Judges  imder  duly  made 
arrangements  of  the  Court>  separately,  in  my  opinion,  exercise  the  jurisdiction 
of  the  whole  Court ;  in  other  words,  a  single  Judge  so  sitting,  and  a  Division 
Bench  so  constituted,  is,  for  the  purposes  of  the  work  brought  before  it,  die 
High  Court  itself.  I  apprehend  that  the  object  of  the  sub-division  which  is 
authorized,  by  s.  13  of  the  Charter  Act  is  simply  the  more  expeditious  and 
effective  despatch  of  the  judicial  business.  And  in  furtherance  of  this  object^ 
the  judicial  wcwk  of  the  Court  is  apportioned  not  very  precisely,  by  rule,  among  1 
the  different  Benches,  and  no  doubt  the  number  of  Judges  who  are  to  form 
each  Bench  is  settled  with  due  reference  to  the  nature  of  the  work  which  falls  - 
to  the  Bench  under  that  rule. .  This  being  so,  it  is  undoubtedly  clear,  as  I 
threw  out  when  Mr.  Ingram  first  made  his  application,  that  no  Bench  ought  to 
take  work  which  does  not  fall  within  its  allotted  province.  But  I  think  the 
judicial  validity  of  acts  done  by  each  Bench  6ond  fide  cannot  depend  upon 
whether  or  not  the  particular  matter  dealt  with  lies,  with  logical  strictness, 
within  the  limits  assigned  to  the  Bench  by  rule  of  apportionment  For  if  it 
were  otherwise,  it  would  always  be  open  to  a  party  bound  by  a  decree  of  the 
High  Court  to  question  whether  the  Judge  or  Judges  who  passed  it^  although 
sitting  as  a  regularly  constituted  Bench,  were  really  possessed  erf  the  powers  of 
the^Court — a  result  never  contemplated,  I  should  say,  by  the  Legislature  when 
it  ^ve  the  power  of  distributing  work  under  s.  13  of  the  Charter:  Act  I 
suppose  that  it  is  incontestable  fiat  the  Judge  or  Judges  who,  in  the  ordinary 
course  of  business,  sit  alone  in  this  place  on  the  original  side  of  the  Court,  as 
it  is  termed,  do  so  sit  for  the  despatch  of  business,  under  a  rule  of  Court ;  and  - 
it  is  for  the  despatch  of  all  judicial  business,  both  civil  and  criminal,  which 
rises  out  of,  or  is  connected  with,  the  local  jurisdiction  of  the  Court  over  the 
town  of  Calcutta,  except  that  part  of  course  which  is  appellate  in  its  nature,  and 
excepting  also  the  trials  by  jury  at  the  Criminal  Sessions.  Almost  all  applica-r : 
tions  in  criminal  matters,  such  as  for  writs  of  certiorari^  whether  to  issue  into 
the  town  or  into  the  mofussil,  for  writs  of  habeas  corpus  ad iesiificandum^  and 
so  on,  are  made  to  the  Judge  who  is  sitting  here  for  the  discharge  of  the  ordi- 
nary business  on  this  side  of  the  Court,  and  when  made  are  heard  and  deter- 
mined by  him.  There  are  also,  I  need  hardly  say,  other  special  and  important 


•  Unreported. 

B.  L.  R.,  High  Court  Cir.,  8. 
B.  L.  R.>  High  Court  Cir.|  io« 
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portions  of  the  jurisdiction  <rf  the  High  Court  which  it  is  not  necessary  that  I     ,  iS^^i^ 
should  now  proceed  to  specify,  and  which  are  delegated  by  the  High  Court  to      q^^^^^ 
the  Judge  who  is  sitting  here  for  the  disposal  of  the  ordinary  business  of  the  _  . 

Court.     In  truth,  I  imagine,  it  would  be  no  e^sy  task  to  include  within  s^y^^*^^^ 
precisely  defined  line  all  that  portion  of  work  which  ordinarily  or  by  custom  is^, ^  jr-  ^' 
taken  up  or  disposed  of  by  the  Judge  sitting  here  in  the  ordinary  course.    And,  7BiL.*<»40' 
therefore,  I  think  it  would  be  a  mischievous  error  to  throw  doubt  on  the  power  1*5  W.  R.  69.] 
of  any  Bench  sitting  on  this  side  of  the  Court  for  the  disposal  of  ordinary 
business  to  take  cognizance  of  and  dispose  of  wy  particular  matter,  because 
it  lay  on  the  confines  of  the  somewhat  undefined  area  of  ordinary  practice*    I 
cannot  say  that  I  have  the  smallest  doubt  of  my  authority  and  power,  sitting 
here  in  the  discharge  of  the  ordinary  business  of  the  Court,  to  entertain  and 
adjudicate  on  the  application  which  Mr.  Ingram  has  made. 

Whether  it  is  convenient  or  entirely  regular  that  I  should  do  so,  is  altogether 
another  question ;  and,  at  first,  I  doubted  whether  it  would  not  be  better  that 
the  application  should  be  preferred  to  a  Bench  of  the  Court  sitting  on  the  other 
side.  But,  on  consideration,  I  think  this  is  not  so,  and  that  the  practice,  so 
far  as  there  is  any  practice  to  guide  me,  is  in  favour  rather  of  the  application 
being  made  here  than  there.  The  object  of  Mr.  Ingram's  application  is  to 
procure  the  removal  of  a  criminal  case  into  the  High  Court  for  trial.  If  the 
application,  by  whatever  Bench,  on  whichever  side,  it  be  heard  and  determined, 
should  ultimately  be  granted,  the  cause  will  come  on,  as  a  matter  of  <:ourse,  to 
this  side  to  be  tried.  It  seems  to  me  «  priori  right  that  the  application  should 
be  made  to  this  side,  where  the  case  will  have  to  be  tried.  There  Is  no  dis- 
tinction between  the  Judges  on  one  side  of  the  Court  and  on  the  other,  and 
indeed  I  believe  that  it  is  a  fact  that,  if  this  application  were  made  to  a  !Pei^ch 
on  the  other  side  of  the  Court,  it  would,  according  to  the  course  of  business, 
come  on  to  be  heard  by  a  Bench  of  which  the  senior  Judge  is  a  barrister,  and, 
so  far  as  the  personal  experience  goes,  which  I  think  the  learned  Advocate- 
General  referred  to,  is  more  familiar  with  the  work  and  practice  on  this  side 
than  with  any  of  the  elements  which,  he  says,  are  required  to  be  taken,  irtto 
consideration  in  matters  arising  out  of  a  different  state  of  things  in  the  mofussil. 
So  that,  in  truth,  I  think  the  Crown  can  hardly  say  that  there  are  any  substan- 
tial reasons  why  this  application  should  be  dealt  with  by  a  Bench  sitting  on 
that  side  of  the  Court,  rather  than  by  a  Judge  sitting  on  this  side.  It  appears 
to  me,  moreover,  that  the  considerations  upon  which  the  propriety  or  otherwise 
of  removing  the  case  to  this  side  of  the  Court  depends  may  be  presumed  to  be 
more  likely  to  be  better  arrived  at  and  dealt  with  on  this  side,  where  the  case 
will  have  to  be  tried,  than  on  the  other ;  so  that  in  my  view  this  application  in 
its  nature  falls  properly  to  the  business  on  this  side. 

It  is  distinguishable  from  ail  application  to  remove  a  criminal  case  from 
one  Mofussil  Court  to  another  Mofussil  Court,  just  in  the  same  way  as  an 
application  to  remove  a  civil  suit  for  trial  to  this  Court  is  distinguishable  from 
an  application  to  remove  the  same^uit  to  another  Mofussil  Court  for  trial ;  and 
that  distinction  has  been  held  a  suflficient  reason  on  the  odieir  side  of  thcfiCourt 
why  a  Bench  on  that  side  should  not  entertain  such  application.  It  seems  to 
me  that  the  reason  is  precisely  the  same  in  one  instance  as  in  the  other. 
When  the  words  of  cl»  29  of  the  Letters  Patent  are  construed  so  as  to  authorize 
the  removal  of  a  criminal  case  from  a  Mofussil  Court  into  this  Court,  they 
become  exactly  parallel  with  th^  words  erf  cl.  13,  which  authorizes  the  Court 4o 
remove  ^  civil,  suit,  into,  this  Coiirt-  U,  jn^me  case,  the  side  of  the  Covit  into 
which  the  cause  is  to  be  removed  is  the  proper  side  to  judge  of  the  propriety 
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t87i>        of  the  application  to  remove  it,  it  seems  to  me  it  must  be  so  in  the  other — 

Qyggj^      Douceit  V.  Wise  ;*  and  the  course  of  practice  which  rests  on  that  case  deter- 

^^  mines  the  matter  beyond  question  as  regards  civil  suits.    It  seems  to  me  that 

AmebrKhan  ^  ^^  ^^^^  following  the  practice  so  laid  down  by  saying  that  this  application 

o  r  D      *  belongs  properly  to  the  business  on  this  side  of  the  Court. 

7  tS»  L#«  K*  240« 

[15  W.  R.69.]  ^  feeling  of  hesitation  has  passed  through  my  mimd  as  to  whether  or  not 
the  Judge  to  whom  on  this  side  of  the'  Court  is  assigned  the  duty  of  presiding 
at  the  Criminal  Sessions  is  not  the  Judge  who  ought  to  take  such  an  applica- 
tion as  this,  in  preference  to  the  Judge  who  merely  sits  here.for  the  despatch 
of  ordinary  business.  But  I  think  now  that  that  hestitation  is  not  well-ground- 
ed ;  at  any  rate,  that  it  ought  not  to  induce  me  to  decline  to  hear  this  appli- 
cation, because  no  Judge  has  yet  been  appointed  to  take  the  next  Criminal 
Sessions,  and  the  particular  appointment  of  the  Chief  Justice  under  which  I 
took  the  criminal  work  of  the  last  Sessions  assigns  to  me  the  disposal  of  all 
criminal  matters  until  another  appointment  is  made. 

I  think,  therefore,  that  there  is  no  good  reason  why  I  should  stop  the 
hearing  at  the  present  stage,  and  I  have  given  my  reasons  at  some  length, 
because  I  think  the  matter  of  some  considerable  importance. 

A  rule  nisi  was  then  granted,  calling  on  Mr.  O'Kinealy,  who  had  been 
appointed  and  authorised  by  the  Government  to  conduct  the  prosecution  in 
this  case,  to  show  cause  why  the  case  should  not  be  transferred  from  the  Court 
of  the  Sessions  Judge  of  Patna  to  this  Court,  in  its  extraordinary  original 
criminal  jurisdiction;  and  on  the  application  of  the  Advocate-General,  who 
said  he  proposed  arguing  the  question  as  to  the  power  of  the  Court  to  transfer 
the  case,  as  well  as  to  oppose  the  application  on  the  merits,  an  adjournment 
was  granted  to  allow  time  for  the  prosecution  to  put  in  affidavits  in  opposition 
to  those  in  support  of  the  application. 

On  29th  April  a  further  petition  was  presented  on  behalf  of  Government, 
by  the  Government  Pleader,  to  Norman,  J.,  Officiating  Chief  Justice,  Mac- 
pherson,  J.,  and  Mookerjee,  J.,  praying  that  the  proceedings  in  the  application 
before  Phear,  T.,  should  be  stayed,  and  the  question  of  law  be  tried  before  the 
full  Court,  unaer  the  powers  given  to  the  Court  by  s.  15  of  the  Charter  Act  24 
&  25  Vict.,  c.  i04.t  J^^t  th^  Court  held  that  Mr.  Justice  Phear  as  a  Judge  of 
the  High  Court  making  an  order  in  the  original  criminal  jurisdiction  was  not 
a  Court  subject  to  their  control  under  s.  15. 

•  1 1.  J.,  N.  S.,  94,  227. 


t  Bef&re  Mr.  JusHce  Norman,  Oj^.  Chief  ^fustice,  Mr.  yi^sHce  Macpherson,  and 
Mr.  Justice  Mookerjee, 

The  29th  April  1871. 

In  the  Matter  op  the  Petition  of  the  GOVERNMENT  of  BENGAL. 
THE  QUEEN  v.  AMEER  KHAN  and  others. 

This  was  a  i>et]tion  to  the  High  G>urt  on  behalf  of  the  Government  of  Bengal  as  follows :— 
''  An  application  was  made  to  the  Chief  Justice  and  Mr.  Justice  Loch,  on  ^turday  last,  re- 
presentine  ttiat  Mr.  Justice  Phear  had  assumed  jurisdiction  on^  an  application  for  the  transfer  of 
a  criminal  case  from  Patna  to  Calcutta,  and  that  such  an  application  could  only  be  heard  by  a 
Bench  of  the  Court  appointed  under  ss.  13  and  14  of  24  &25  Vict.,  c.  104,  under  which  the  High 
Court  is  constituted. 

*'  The  Chief  Justice  and  Mr.  Justice  Loch  said  that  the  matter  was  not  in  a  stage  in  which 
they  could  interfere,  although  it  might  well  be  that,  under  the  rules  of  the  Court  alrc^y  made^ 
(ucb  an  application  should  properly  be  heard  by  the  4th  Bench  of  the  Court,  as  appointed  to  bear 
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On  the  4th  May,  in  reference  to  the  hearing  of  the  argument  npon  the        iS/r. 
rule,  the  following  remarks  were  made  by 

Phear,  J. — ^When  the  Advocate-General  on  the  last  occasion  applied  for 
the  postponement  of  the  rule,  he  stated  that  he  intended  to  urge  very  strongly  ''' 

against  the  rule  that  the  Court  had  not  power  to  transfer  from  a  Mofussil  Court  ^^  r"^^' 
to  itself  a  criminal  case  for  trial.  The  point  thus  raised  is  manifestly  one  of  the  ^  ^*  *^' 
gravest  importance,  and  such  as  ought  not,  I  think,  to  be  determined  by  the  L»5  W.K.69.J 
decision  of  a  single  Judge ;  and  yet  it  seems  to  be  more  than  doubtful,  to  say  the 
least  of  it,  whether  under  the  terms  of  the  Charter  there  would,  in  this  matter,  be 
an  appeal  as  of  right  from  the  decision  of  a  single  Judge  to  the  Court.  Under 
these  circumstances,  I  felt  very  anxious  to  be  relieved  of  some  portion  of  the 
responsibility  which  would  attach  to  me  in  determining  this  question  alone,  and 
therefore  I  requested  the  Chief  Justice  to  give  me  the  assistance  of  other  Judges 
sitting  with  me  on  the  occasion  when  the  rule  should  come  on  to  be  argued,  if 
it  could  be  afforded  me  without  inconvenience  to  the  general  business  of  the 
Court.  Also  in  this  case  the  Government,  in  its  capacity  of  prosecutor,  for  rea- 
sons which  are  not  patent  to  me — fortunately  there  is  no  need  that  I  should 
enquire  into  them — and  in  a  manner  which  I  venture  to  say  was  certainly 
irregular,  has  endeavoured,  with  considerable  pertinacity,  to  set  up  the  authority 
of  one  Division  Bench  of  this  Court  against,  and  to  the  exclusion  of,  that  of 

motions  in  criminal  matters  relating-  to  cases  pending  in  the  Patna  district,  and  the  Court  added 
that  this  matter  would  properly  be  considered  by  Mr.  Justice  Phear. 

"  This  opinion  was  mentioned  to  Mr.  Justice  Phear,  and  the  Advocate-General  was  heard  in 
opposition  to  the  hearing  of  the  application  by  the  learned  I  uds^ ;  but  the  J  udsre  decided  the 
other  way,  and  delivered  judgment,  the  gist  of  which  seems  to  be  that  the  rules  of  Court  appor- 
tioning the  business  cannot  take  away  the  inherent  powers  of  every  Judge  to  exercise  the  full 
powers  of  the  Court,  but  are  mere  indications  of  the  most  convenient  course,  and  that  in  the 
present  instance  the  most  convenient  course  was  that  the  application  should  be  heard  by  himself 
sitting  where  he  was.  He  accordingly  directed  notice  to  oe  served  on  Mr.  O'Kinealy,  who  has 
hitherto  conducted  the  case  on  the  part  of  Government,  to  show  cause  why  the  case  should  not  be 
transferred  from  the  Sessions  Jud^  of  Patna  to  the  High  Court  for  trial  in  its  extraordinary 
original  criminal  jurisdiction. 

"  As  it  may  be  doubtful  if  an  appeal  will  lie  from  Mr.  Justice  Phear's  decision  after  a  final 
order  on  the  application  has  been  passed,  the  Government  wish  to  make  it  clear  that  it  has  neg- 
lected no  means  which  the  law  may  afford  of  obtaining  a  hearing  before  a  Bench  properly  and 
conveniently  constituted.  It  is  submitted  that  many  powers  for  and  in  excess  of  those  of  the  late 
Supreme  Court,  and  some  in  excess  of  those  of  the  late  Sudder  Court,  for  controlling  the  adminis- 
tration of  justice  in  the  country  generally,  were  given  to  the  High  Court,  as  being  a  Court 
combining  the  elements  which  formed  the  Late  Sud^r  and  Supreme  Courts ;  and  the  contention 
of  the  Government  is  that  it  was  never  intended  to  authorize  the  assumption  of  a  single  Judge 
sitting  in  the  original  jurisdiction  to  exercise  those  powers  uncontrolled  by,  or  it  may  be  contrary 
to,  the  opinions  of  the  Court  at  large.  It  should  be  submitted  that,  as  a  matter  of  fact,  the 
Judgres  who  sit  on  the  ori^nal  jurisdiction,  in  practice,  belong  to  one  only  of  the  elements  of 
which  the  combined  Court  is  composed,  and  that  the  exerdse  of  the  power  assumed  by  Mr.  Jus- 
tice Phear  is  contrary  to  the  whole  spirit  and  intention  of  the  Acts  and  Charters  by  which  the 
Court  is  constituted. 

*'  On  these  grounds  the  Government  trust  that  the  Court  will  take  the  question  into  con- 
dderation,  both  with  reference  to  the  matter  pending  before  Mr.  Justice  Phear,  and  in  order  to 
guide  the  Judge  of  Patna,  before  whom  the  case  is  appointed  to  come  on  immediately,  and  in 
whose  Court  a  host  of  witnesses  are  cited  to  appear,  and  pass  such  orders  as  may  appear  to  be 
proper  under  the  circumstances  of  the  case." 

Baboos  Antuida  Prasad  Banerjee  and  ^aggadanand  Mookerjee  appeared  in  support  of  the 
petition. 

^  ^  Norman,  J. — I  am  of  opinion  that  the  Court  cannot  interfere  with  Mr.  Justice  Phear's  de- 
cision in  the  case  of  Ameer  Khan,  unless  that  decision  can  be  called  in  question  in  a  formal  and 
regular  way.  We  have  been  asked  to  interpose  our  authority,  which  it  is  suggested  that  this 
Court  possesses  under  s.  15  of  the  24  &  25  Vict.,  c.  104;  but  Mr.  Justice  Phear,  as  a  Judge  of 
the  High  Court,  making  an  order  in  the  original  criminal  jurisdiction  of  that  Court,  is  not  iv  Court 
subject  to  our  control  under  s.  15. 

Macpherson,  J. — I  am  of  the  same  opinion. 

MoQKERjBE^  |.— I  am  of  the  same  opinion, 
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'^^^'        another  Bench.    I  am  quite  sure  that  there  is  no  Judge  of  the  Court  wha  mav 
QuBBN       be  sitting  on  this  Bench  to-day  and  on  another  Bench  to-morrow — thatthere  is 
^.  no  Judge  who  would  wish  in  the  particular  Bench  where  he  may  happen  to  be 

.  AMiftRKHAN,  sitting— to  travel  beyond  the  routine  of  work  which  properly  belongs  to  tl^at 
.  7B.  L.  R.240.  ?«nch ;  and  I  think  it  would  be  a  deplorable  thing  in  this  case,  supposing  that 
'  [15  W.  R.  6qJ  ^^^  ^^S^  Court  has  the  power  to  make  an  order  transferring  this  case  to  itself 
•  •  "V'j  fQj.  ^^jg^j^  ^jj^^  ^Yie  order,  whichever  way  directed,  should  be  made  in  such  a  way 
as  to  leave  it  open  to  question  afterwards,  either  by  the  prosecutor  or  the  pri- 
soners, whether  it  was  passed  by  the  right  Judges.  Now,  no  one  has,  I  believe, 
suggested  that  it  would  not  be  within  the  province  of  the  Division  Bench  which 
takes  civil  and  criminal  business  from  the  district  of  Patna  to  dispose  properly 
of  this  application ;  and  accordingly  I,  when  I  learned  the  course  which  the  pro- 
secutor was  taking  in  this  case,  thought  it  right  to  signify  my  readiness  to  direct 
that  the  rule  should  be  returned  to  that  particular  Bench,  if  it  would  entertain 
it,  instead  of  before  myself  alone.  The  Chief  Justice  has  met  both  these  points 
of  difficulty  by  requesting  the  two  Judges  who  at  present  constitute  that  parti- 
'cular  Division  Bench  to  sit  with  me  on  the  hearing  of  this  rule  on  Monday  next, 
at  the  same  time  appointing  me  to  be  a  member  of  that  Bench.  Accordingly] 
I  desire  to  say  that  the  rule  will  be  heard  on  Monday  next  by  the  fourth  Divi- 
sion Bench  sitting  here  in  this  place,  and  constituted  of  Mr.  Justice  Macpher- 
son,  Mr.  Justice  Mookerjee,  and  myself. 

On  May  8th  the  rule  was  argued. 

The  Advocate-General  2in^  The  Standing  Counsel  (Offg.)  appeared  to  show 
cause  against  the  rule. 

Mr.  Ingram  and  Mr.  Evans  appeared  in  support  of  it. 

The  rule  as  drawn  up  contained  only  the  names  of  the  prisoners  Ameer 
Khan  and  Hashmadad  Khan,  and  the  argument  bn  the  rule  was  confined  to 
those  two  cases. 

The  affidavits  on  behalf  of  the  prosecution  denied  the  allegations  of  at- 
tempting to  procure  evidence  by  bribes  or  threats,  or  that  any  illegal  means  or 
measures  had  been  used  or  taken  to  procure  evidence.  The  charges  agamst 
the  police  and  Government  officials  were  totally  denied,  and  were  characterized 
as  being  false  and  malicious  statements  got  up  for  the  purpose  of  weakening 
the  effect  of  the  evidence  for  the  prosecution.  It  was  also  denied  that  any 
means  had  been  taken  to  prevent  the  prisoners  or  their  witnesses  from  having 
full  and  free  communication  with  their  legal  advisers.  Mr.  Reilly  stated  ttat 
it  was  not  true  that  about  one  hundred  persons  selected  as  witnesses  for  the  pro- 
secution had  been  confined  in  his  house  and  compound  under  the  charge  of 
the  police  ;  he  stated  that  some  of  the  witnesses  for  the  prosecution  were  not 
residents  of  Patna,  and  were  allowed  to  live  rent-free  in  his  house  at  Patna,  ^d 
the  only  surveillance  the  police  exercised  over  them  was  to  avoid  their  being 
tampered  with  by  persons  who  were  trying  to  induce  them  not  to  give  evidence 
against  the  prisoners. 

The  Advocate-General. — ^This  Court  has  no  power  to  transfer  a  criminal 
case  which  has  been  sent  up  to  a  Sessions  Judge  in  the  mofussil,  and  hear  and 
determine  the  case  before  itself.  Neither  the  Supreme  Court  nor  the  Sudder 
Dewanny  possessed  such  power;  the  latter  was  merely  a  Court  of  Appeal,  and  as 
such  had  no  power  to  hear  the  case  itself.  But  the  words  of  cl.  29  of  the' Letters 
Patent  are  very  similar  to,  and  identical  in  meaning  with,  those  of  s.  35  of  the 
Criminal  Procedure  Code.    The  position  of  cl  29,  with  reference  to  the  other 
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clauses,  shows  that  there  was  no  intention  of  creating  by  it  any  extraordinary        1871. 
orijg^inal  criminal  jurisdiction.     It  comes  under  the  heading  Criminal  Jurisdic-       n^z^ii 
tion,  and  follows  those  sections  which  provide  for  the  exercise  of  appellate  and 
provincial  jurisdiction.     CI.  24  provides  for  the  extraordinary  original  criminal  '  • 

jurisdiction.  The  words  of  cl.  29  are  not  apt  words  to  express  the  intention  to  "^^*  *?an> 
give  such  a  new  and  special  jurisdiction  as  removing  a  criminal  case  from  the  ^  L-  R-24o- 
mofussil.  If  such  had  been  the  intention  of  the  Legislature,  express  words  would  ^ '^  W.  R.  69,] 
have  been  made  use  of.  The  High  Court  in  the  exercise  of  its  ordinary  original 
jurisdiction  is  not  a  Court  of  equal  or  superior  jurisdiction  as  meant  by  cl.  29.  Its 
constitution  and  mode  of  procedure  are  entirely  different  from  those  of  a  Court 
in  the  mofussil,  and  it  has  a  distinct  jurisdiction  allotted  to  it.  Where  the 
Legislature  did  intend  to  confer  the  power  on  the  High  Court  of  removing  a 
case  from  the  mofussil,  it  was  done  in  express  words,  which  left  no  doubt  what 
power  they  were  intended  to  give.  See  cl.  13,  which  gives  power  to  the 
High  Court  to  transfer  civil  cases  to  itself.  The  absence  of  any  such  words 
in  cl.  29  shows  that  the  Legislature  intended  to  confer  no  such  power  with 
respect  to  criminal  cases.  If  any  clause  gives  the  High  Court  such  power,  it  would 
be  cl.  24,  but  that  provides  for  a  totally  different  procedure  from  the  present. 
There  some  original  proceedings  are  to  be  taken  by  the  Advocate-General. 
Such  proceedings  have  not  been  taken  in  this  case;  on  the  contrary,  the  pri- 
soners have  been  committed  to  take  their  trial  before  the  Sessions  Judge  of 
Patna;  yet  cl.  24  is  the  only  one  giving  extraordinary  original  criminal  juris- 
diction. [Phear,  J. — Cl.  29  does  give  the  High  Court  extraordnary  original 
criminal  jurisdiction  over  Courts  in  the  mofussil ; — so  far  it  is  adverse  to  you.] 
It  does  not  give  power  to  transfer  cases  to  itself.  No  provision  is  made  as  to  the 
procedure  by  which  a  case  is  to  be  tried  if  it  were  removed,  which  shows  that 
the  Legislature  never  intended  to  give  power  to  remove  cases ;  for  when  it  gives 
power  to  exercise  the  jurisdiction  otherwise  than  in  the  ordinary  places,  the  pro- 
cedure to  be  followed  is  specified — see  cl.  3 1 .  That  procedure  would  be  now  by 
Act'  XIII,  of  1865.  But  by  that  Act  the  only  cases  to  be  tried  in  the  High 
Court  are  for  offences  committed  in  the  local  jurisdiction,  and  offences  by  Eu- 
ropean British  subjects,  who  may  be  tried  as  if  they  had  committed  offences 
in  the  juiisdiction.  The  procedure,  therefore,  if  a  case  were  transferred, 
would  be  under  the  Criminal  Procedure  Code — see  cl.  38,  Letters  Patent. 
It  could  not  be  tried  before  a  jury.  It  is  said  that  this  point  has  been  decided 
against  my  contention  in  the  case  of  The  Queen  v.  Nabadwip  Chandra  Goswa- 
mi\*  but  that  case  came  before  the  Court  on  a  totally  different  state  of  facts. 
The  offence  there  bad  been  committed  in  Calcutta.  The  question  as  to  the 
power  of  the  High  Court  to  transfer  cases  to  itself  under  cl.  29  arose  incident- 
ally, and  was  not  fully  argued.  It  was  not  necessary  for  the  determination  of 
the  case.  There  had  been  no  order  of  the  High  Court  directing  the  transfer 
of  the  case  from  Serampore.  The  Magistrate  committed  it  without  any  ordef 
from  the  High  Court ;  therefore  that  case  by  no  means  determines  the  ques- 
tion. • 

Mr.  Ingram  in  support  of  the  rule. — Cl.  29,  if  its  terms  be  literally  con- 
strued, gives  power  to  the  High  Court  to  remove  this  case.  Cl.  29  gives  larger 
powers  than  s.  35  of  the  Criminal  Procedure  Code.  S.  35  authorizes  the 
Sudder  Court  to  transfer  a  case  "  from  a  Criminal  Court  subordinate  to  its 
authority  to  any  other  such  Criminal  Court  of  equal  or  superior  jurisdiction." 
In  cl.  29  the  words  are  merely  "  from  any  Court"  to  any  other  Court  of  equal 
or  superior  jurisdiction."     The  words  "  subordinate  to  its  authority  "  are 

•  I  B*L.R«0*Cn  15  (see  p«  24  of  this  book)* 
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1871.        omitted.    But  even  under  s.  35  the  Court  possessed  power  to  transfer  such  a 

Qy^gjj       case  as  this.    The  latter  part  of  the  section  gives  power  to  the  Sudder  Court 

to  order  "  that  any  offence  may  be  enquired  into  and  determined  in  any 

A       ^K  AM  ^^strict  other  than  that  in  which  it  was  committed."     Calcutta  would  come 

R^r^R       '  within  the  terms  of  that  section  as  a  district,  if  those  terms  are  taken  in  con- 

r    w  »  ^'  nection  with  the  interpretation  of  "  Magistrate  "  and  "  District "  given  in  ss.  1 5 

[15  W.  K.69.J  ^^^  jg  respectively.     The  object  of  cl.  29  of  the  Letters  Patent  was  to  remove 

all  doubt  on  the  subject  of  the  power  of  the  High  Court.     Cl.  24  confers  the 

power  to  exercise  extraordinary  original  criminal  jurisdiction ;  cl.  29  gives 

power  to  remove  cases  in  the  exercise  of  that  power.    The  latter  part  of  cl.  24 

in  addition  provides  for  the  trial  of  certain  cases  the  proceedings  in  which  may 

be  initiated  by  the  Advocate-General. 

The  Supreme  Court  had  a  limited  power  of  jurisdiction  in  criminal  cases 
in  themofussil.  See  53  George  III.,  c.  155,  ss.  100,  103,  105,  and  iii.  But 
the  High  Court  has  full  powers  for  the  exercise  of  that  jurisdiction.  If  the 
High  Court  has  not  such  power,  the  latter  words  of  cl.  £4,  "  or  by  any  Magis- 
trate or  other  ofl&cer  specially  empowered,"  &c.,  would  give  a  Magistrate  a 
power  which  was  not  possessed  by  the  High  Court.  [The  Advocate- General. — 
A  Magistrate  specially  empowered  only,  not  any  Magistrate.  Phear,  J. — 
"  Specially  empowered  "  applies  to  both  "  Magistrate  "  and  "  any  other 
ofl&cer."]  The  Court  has  always  considered  itself  to  possess  the  power,  which 
we  ask  it  to  exercise  in  this  case.  In  The  Queen  v.  Rajkisto  Mitter*  and 
Pogose  v.  Pogose*  rules  were  granted  to  show  cause  why  those  cases  should 
not  be  removed  to  the  High  Court.  Then  there  is  the  case  of  The  Queen  v. 
Nahadwip  Chandra  Goswami;\  in  which  the  question  distinctly  arose,  and 
was  decided  by  Peacock,  C.J.,  and  Norman  and  Markby,  JJ.J    If  this  Court 

•  Unreported. 

t  1  B.  L.  R.  O.  Cr.  15  (see  p.  24  of  this  book). 

X  Only  two  judgments  are  reported— »i».,  that  of  Peacock,  C.J.,  and  Markbyi  J.    Norman^ 

J[.,  is  reported  as  having  concurred.  Macpherson,  J.,  stated  that,  understanding  from  Norman, 
[.,  that  he  had  delivered  a  separate  judginent,  he  had  caused  search  to  be  made,  when  the  fol- 
owins^  was  found: 

Norman,  J. — On  the  first  question  discussed,  I  entirely  concur  with  the  Chief  Justice.  I 
am  glad  that  the  decision  has  been  based  on  no  technical  point,  but  on  the  broad  ground  laid 
down  by  him. 

Every  technical  objection  which  the  law  allows  the  prisoner  has  been  made  in  his  favour,  and 
it  appears  to  me  that  these  objections  are  entirely  unfounded.  I  desire  to  guard  myself  against 
being  supposed  to  allow  that  the  prisoner  does  not  get  the  full  benefit  of  every  exception.  1 
agree  with  the  first  proposition  of  Mr.  Newmarch  that,  in  order  to  a  valid  conviction  under  Act 
All  I.  of  1865,  there  must  be  a  valid  charge — ^that  is,  a  charge  by  a  Justice  of  the  Peace,  or  a 
Magistrate  having  jurisdiction  to  prefer  that  charge.  I  also  go  with  another  proposition  of  Mr. 
Newmarch's  that,  in  this  particular  case,  supposing  that  Mr.  Kyland  acted  as  a  Nlagistrate,  and 
not  as  a  Justice  of  the  Peace,  it  was  essenbsu  that  he  should  have  been  empowered  by  the  High 
Court,  under  s.  29  of  the  Letters  Patent,  in  order  to  give  him,  a  Mofussil  Magistrate,  power  to 
hokl  the  preliminary  investigation  at  Serampore  of  a  char^  against  the  prisoner,  who  nad  been 
arrested  ii\  Calcutta  for  a  crime  alleged  to  have  been  committed  in  Calcutta. 

I  am  not  prepared  to  say  that  the  rules  laid  down  in  Knowlden  v.  The  Queen  (fl)  is  sufficient 
to  decide  the  case  now  before  us.^  The  marginal  note  of  that  case  is  as  follows : — "  By  the  22  & 
33  Vict.,  c.  17,  s.  i,^  no  bill  of  indictment  for  certain  specified  offences  shall  be  presented  or 
found  by  the  grand  jury,  unless  some  one  of  certain  conditions  have  been  performed.  Held 
that  it  was  not  necessary  that  the  performance  of  any  of  these  conditions  should  be  averred  on 
the  face  of  the  indictment,  or  proved  before  the  petty  jury."  On  the  argument,  the  cases  of 
Mollis  V.  Marshall  {b)  and  The  King  v.  Eraser  {c)  were  cited  for  the  defendant.  Mr.  Justice 
Blackburn  pointed  out  that  the  grand  jury  had  a  general  jurisdiction  [though  the  Statute  had 
imposed  certain  restrictions  on  the  general  jurisdiction  which  thev  already  had]  to  find  the  bill. 
And  it  is  that  fact  which  distinguishes  Knowlden  v.  The  Queen  (a)  from  those  above  mentioned. 


a)  33L-J«M.C.  2f9. 

'Sh.&N.tjS. 
I  Moo.  Cr»  C.  407. 
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is  a  0)urt  of  "  equal  jurisdiction,"  it  has  power  to  transfer  this  case  to  itself ;        i8;i.  ^ 
and  if  it  is  one  of  "  superior  jurisdiction,"  it  has  such  p)ower.    It  is  submitted  — OuEBff"" 
it  is  a  Court  of  superior  jurisdiction.    The  inconvenience  which  would  result      ^ 
if  it  were  to  be  held  that  the  Court  had  not  this  p)ower  must  be  looked  to.  ^.      ''' 
When  part  of  an  oflFence  is  committed-  in  Calcutta,  and  part  elsewhere,  it    J^^  ^ 
seems  only  reasonable  to  suppose  that  power  exists  to  have  the  trial  for  the  ^     ~l  ^  3J*! 
whole  offence  to  take  place  in  Calcutta.    See  the  instance  given  by  Peacock,  [«5  W,R.^] 
C  J.,  in  The  Queen  v.  Nahadwip  Chandra  GoswamiJ*    Why  should  the  Court 
have  a  greater  power  with  regard  to  civil  cases  than  criminal  ? 

Mr.  Evans  on  the  same  side. — The  Supreme  Court  had  power  to  bring  up- 
proceedings  from  the  Courts  of  the  Justices  of  the  Peace  by  certiorari.  It  had 
the  same  power  as  the  Court  of  Queen's  Bench,  where  it  had  power  at  all — 
Archbold's  Criminal  Practice,  p.  88,  and  cases  there  cited.    The  Supreme 

III  t}iat  case  the  indictment  was  presented  by  an  authority^^^r.,  the  sfrand  jury, — vdiieb  had' 
general  jurisdiction.  In  the  present  case,  if  the  facts  are  as  supposed' by  Mr.  Newmarch,  the 
charge  was  preferred  by  an  officer  not  naving  jurisdiction,  unless  specially  empowered  by  tKc 
order  of  the  Higli  G)urt  under  the  29th  section  of  the  Charter,  and  therefore  it  would  haVe  ofeen* 
necessary,  if  the  matter  were  put  in  issue,  to  show  that  the  Magistrate  had  such  special  powers, 
because  without  such  evidence  it  v^ould  appear  ,that  the  chargfe  was  preCerred  by  an  officer  not' 
having  jurisdiction. 

Apart  from  Act  XIII.  of  1865,  if  the  prisoner  desired  to  take  the  objection  that  the  Magistrate 
had  not  been  sp  empowered,  I  think  he  could  not  have  done  so  oil  his  trial,  under  the  ptiea  of' 
not  guilty.^  The  objection  d()es  not  show  that  no  offence  had  been  committed  of  ^ich  this' 
Court  bad  jurisdiction,  and  therefore  the  case  is  not  like  that  of  The  Kifdoch^s  (a).  The  offence; 
was  committed,  and  the  prisoner  arrested,  within  the  jurisdiction  of  this  Court,  and  to  sucn  a  case' 
the  observation  of  T-ord  Ellenborough,  in  The  King  v.  Johnson,  {b)  applies^— zrrs.,  the  priesumpi'' 
tion  is,  that  '^nothin?  shall  be  inftended  to  be  out  ol  the  jiiris»diction  of  a  superior  Court  of  gene^ 
ral  jurisdiction,  which  is  not  allegedand  shown  to  be  so."  The  King  v.  Johnson  (^  ^hows  that] 
a  plea  to  the  jurisdiction  would  nave  been  bad,  because  it  would  not,  and  could  not',  have  shown' 
any  other  tribunal  before  which  the  prisoner  ought  properly  to  have  been' tried; 

It  is  said  that  the  Crown  was  bound  to  prove,  or  was  at  least  liable  to  be  called 'on -to  pro^, 
that  an  order  had  been  made  directing  the  trarisfer  of  the  ca^  for  the  pcefimirtary  irivestfgatloii; 
The  5rd  section  of  Abt  XI 1 1 .,  1 86^^  provides  that  "any  Justice  of  the  Peace  or  Magistrate  who  shall 
commit  to  custody  or  hold  to  bail  any  person  for  trial  before  the  High  Court,  for  an  offende  com- 
mitted within  the  local  limits  of  its  orainary  original  civil  jurisdiction,  shall,  tog^ether  with  all  ex- 
aminations,  &c.,  delTver  to  the  Qerk  of  the  Crown  a  written  instrument  of  di^rge,  signed  by  him, 
stating  for  what  offence  such  person  is  committed  for  trial.'*  The  4th  section  empowers  Xht  Cffirk  of 
the  Crown  to  consider,  and,  if  necessary,  to  amend' the  charge,  and  directs  that  the  charge,  with' 
any  sue!/ amendment,  isto  be  recorded.  The  6th  section  enacts  that,  *'  upon  charges  so  recorded  aS 
aforesaid,  persons  committed  to  custody  or  held  to  bail  shall  be  deemed  to  have  been  brought 
before  the  High  Court  in  due  course  of  law,  shall  be  arraigned  at  suit  of  the  Crown,  and  the  ver- 
dict recorded  fliereon."  The  effect  of  this  6th  section  is  that,  if  a  person  is  committed  for  trial  before 
the  Hi^  Court  for  an  offence  committed,  or  which  was  by  law  so  dealt  with  as  if  it  had  been' 
committed,  within  the  local  limits  by  any  Majsristrate,  the  charge  is  to  be  deemed  to  hsvte  been 
brought  before  the  High  Court  in  due  course  of  law.  It  follows  that  If,  in  a  particabir  case,  ttay 
special  order  of  the  Hieh  Court  is  necessary  to  empower  the  Magistrate  to  hold  the  inVestigatidn, 
ie  must  be  presumed,  lor  the  purposes  of  the  trial,  that  such  preliminary  order  was  duly  made. 
Thedttty  of  the  Court,  in  dealing  with  a  charge  so  recorded,  is  cleariy  prescribed  in  the  6th  section. 
The  prisoner  is  to  be  arraig^^,  and  the  verdict  recorded  upon  the  charge.  It  does  not  foHow 
that  the  prisoner  has  no  remedy  if  tfiere  were  no  such  oitkr.  No  doubt,  if  a  charge  by  a  Ma- 
gistrate, not  having  any  jurisdiction,  is  sent  up>  the  |>risoner  can  question  it;  but  that  apparently 
must  be  by  motion  to  quash  the  charge,  before  the  trial,  or,  by  error  in  fact,  after  the  verdidt.  I 
think  the  Crown  was  not  bound  to  give  evidence  of  the  order,  and  that  the  learned  Judee  wras 
not  bound  to  receive  th^  evidence,  the  prisoner  was  arraigned,  and  the  verdict  given  as  dSrected  . 
by  the  6th  section,  and  the  learned  Judge  was  right  in  accepting  and  recording  tne  verdict  as  the 
case  stood. 


•  I  Bi  L.  Ri,  0.  Cr.,  IS  (see  p.  24  of  this  book). 
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\a)  Foster's  Cr.  C.  17-23. 
^•^6East6oi. 
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1871.        Court  had  not  universal  power,  for  there  were  Courts  with  which  it  had  nothing 
— Q^gg^ —  to  do,  as  the  Sudder  Dewanny  and  the  Courts  under  it;  but  where  it  had  judi- 
^  V.  cial  power  at  all,  that  power  was  a  sovereign  power.    When  the  Courts  were 

Amber  Khan,  amalgamated,  such  power  was  not  taken  away  or  diminished.  It  is  only  rea- 
7  B.  L.  R.  240!  sonable  to  suppose  that  the  High  Court  has  the  powers  which  were  possessed 
[is'w.  R.  6o.l  ^y  ^^  Supreme  aud  Sudder  Courts,  and  among  them  the  power  to  transfer  cases 
'by  some  process  analogous  to  the  writ  of  certiorari.  Such  power,  it  is  submit- 
ted, is  given  by  cl.  29.  There  is  nothing  adverse  to  this  to  be  inferred  from  the 
position  of  cl.  29 ;  the  clause  must  be  placed  somewhere,  and  no  principle  of 
arrangement  seems  to  be  violated  by  its  present  position :  besides,  viewing  it  as 
a  clause  intended  to  give  general  powers  of  transfer  in  criminal  cases,  it  comes 
naturally  at  the  end  of  the  various  clauses  providing  for  the  exercise  of  original 
criminal,  extraordinary  original  criminal,  and  appellate  criminal  jurisdiction. 
There  is  nothing  in  the  terms  of  the  clause  against  this  construction,  and  when 
compared  with  s.  35  of  the  Code  of  Criminal  Procedure,  it  appears  that  by  cl.  29 
the  Legislature  intended  to  give  enlarged  powers.  By  The  Queen  v.  Nahadwip 
Chandra  Goswami,*  it  has  been  decided  that  the  Court  has  the  power.  If  the 
argument  of  the  other  side  is  correct  with  regard  to  that  decision,  a  Magistrate 
in  the  mofussil  would  have  power  to  hold  a  preliminary  investigation  in  respect 
of  an  offence  committed  within  the  local  limits  of  the  criminal  jurisdiction  of  the 
High  Court,  while  the  High  Court  would  be  unable  to  transfer  a  case  from  the 
Court  of  a  Magistrate  in  the  mofussil  to  the  Court  sitting  within  the  limits  of  the 
local  jurisdiction.  The  High  Court  possesses  power  to  transfer  civil  cases — 
why  should  it  not  have  the  same  power  with  respect  to  criminal  cases  ?  A  greater 
power  is  given  with  respect  to  criminal  cases  by  cl.  24  than  with  respect  to  civil 
cases  by  cl.  13.  The  latter  clause  gives  no  power  to  institute  in  the  High  Court 
a  civil  suit  originally  cognizable  by  a  Mofussil  Court ;  but  the  former  gives  such 
a  power  as  regards  criminal  cases.  As  to  the  procedure  when  the  case  has  been 
transferred,  it  is  submitted  that  cl.  23  would  regulate  it,  by  which  the  Court  has 
power,  "  in  the  exercise  of  its  ordinary  original  criminal  jurisdiction,  to  try  all 

As  to  arrest  of  judgment,  I  think  that  there  was  not  any  g^und  for  moving  in  arrest  of 
judgment,  because  tne  matter  alleged  to  be  error  does  not  appear  on  the  face  of  the  record.  No 
injury  has  been  sustained  by  the  prisoner.  We  are  not  bound  to  to  into  facts,  because,  as  the 
6th  section  raises  primd  facie  presumption  of  the  regularity  of  the  charge,  it  was  for  the  prisoner 
to  rebut  it,  and  show  that  the  charge  was  not  riehtly  instituted,  and  he  has  not  done  so.  But  if 
we  do  go  into  the  facts,  there  is  sutticient  proof  by  evidence  under  the  hand  of  the  Registrar,  an 
.  officer  of  the  G)urt,  that  an  order  was  made,  directing  that  the  preliminary  enquiry  should  take 
place  before  the  Magistrate  of  Serampore. 

It  has  been  urged  that  cl.  29  of  the  Letters  Patent  does  not  give  to  the  High  G>urt  power  to 
give  such  a  direction  as  to  the  preliminary  investigation.  The  first  branch  of  that  clause  refers 
to  the  transfer  of  criminal  cases  and  appeals;  the  second  branch  empowers  the  Court  to  ^ve  di*, 
rections  as  to  holding  preliminary  investigation.  (His  Lordship  read  the  clause  in  Question.)  I 
know  of  no  conceivable  reason  why  the  words  *'  any  officer  or  Court''  should  have  the  restricted 
sense  contended  for  by  Mr.  Newmarch.  His  contention  even  as  to  the  first  branchy  it  seems  to 
me,  entirely  failed.  The  result  is  that,  in  my  judgment,  whether  Mr.  Ryland  was  a  Justice  of 
the  Peace  or  not,  there  is  no  reason  for  alleging  that  he  was  not  an  officer  competent  to  prefer 
the  charge,  and  on  that  ground  I  think  the  conviction  wholly  unassailable. 

Upon  the  point,  whether  we  can  take  judicial  notice  that  Mr.  Rvland  is  a  Justice  of  the  Peace 
for  Bengal,  Behar,  and  Orissa,  our  records  show  that  he  is  so.  He  is  an  officer  of  the  Court, 
subject  to  it,  and  constantly  committing  prisoners  for  trial  to  the  Court.  Before  we  receive  such 
charges,  are  we  to  enquire  and  take  evidence  whether  he  has  received  a  commission  or  not  ?  His 
commission  is  now  in  Court,  under  the  seal  of  the  Court,  and  the  signature  of  the  Chief  Justice. 

It  seems  to  me  plain  that  we  cannot  but  recognize  our  own  records  and  actft>  and  our  own 
Subordinate  Magistrates.  Mr.  Ryland  professed  to  act  as  a  Magistrate.  I  think,  in  so  doing, 
he  acted  riehtly,  and  I  do  not  rest  my  judgment  on  the  ground  that  he  was  also  a  Justice  of  th« 
Peace  for  Bengal^  Behar,  and  Orissa. 

*^  I  B.  L,  R.  O.  Cr.  1$  (see  p.  24  of  this  book)< 
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persons  brought  before  it  in  due  course  of  kw."    [Phear,  J.—There  is  a  dif-        iS/i. 

ference  in  your  favour  in  the  terms  of  cl.  38  in  the  Letters  ratent  of  1862  and      q 

cl.  38  of  the  Letters  Patent  of  1865.    Under  the  Letters  Patent  of  1862,  such      ^ 

a  case  as  the  present,  if  transferred  to  the  High  Court,  would  have  had  to  *'* 

be  tried  by  the  Criminal  Procedure  Code.     But  by  the  Letters  Patent  of  1865  ameer  Khan, 

the  procedure  in  such  a  case  as  this  would  be  "  regulated  by  the  procedure  and  7  B.  L.  R.  240. 

practice  which  was  in  use  in  the  said  High  Court  immediately  before  the  pub-  [^5  W.R.69.] 

lication  of  these  presents."]    It  is  submitted  that  the  power  to  transfer  clearly 

exists.    It  is  not  unreasonable  to  suppose  that  the  High  Court,  having  power 

to  transfer  cases  from  one  inferior  Court  to  another,  has  power  also  to  transfer 

them  to  itself,  the  highest  Court 

The  Court  reserved  its  decision  upon  this  point. 

The  Advocate-Generalihtn  showed  cause  against  the  rule  on  the  merits. 
He  went  into  the  aflfidavits  which  had  been  filed  on  behalf  of  the  prisoners,  and 
read  those  in  reply  of  Mr.  Wilkins,  Superintendent  of  Police,  Bhagulpore; 
Ishriprasad,  a  Deputy  Magistrate  on  special  duty  at  Patna ;  Mr.  Reily,  Superin- 
tendent of  Police  in  Bengal ;  Ahmed  Ali,  Sub-Inspector  of  Police  at  Bhagul- 
pore ;  Alizuma  Khan,  Inspector  o^  Police  at  Patna ;  Nabakrishna  Ghose,  In- 
spector of  Police  ;  Tarini  Charan  Mitter,  Deputy  Magistrate  of  Hooghly ;  and 
Mr.  Chauntrell,  Government  Solicitor,  filed  on  behalf  of  the  Crown.  He  re- 
ferred to  the  case  of  Rex  v.  Brisaq  (i)  as  an  authority  that  it  was  immaterial 
where  the  conspiracy  was  alleged  to  be,  and  that  the  indictment  could  be  laid 
against  the  prisoners  at  any  place  in  which  overt  acts  had  been  committed ; 
and  contended  that  this  was  not  a  proper  case  for  the  exercise  of  the  power  of 
the  Court  to  transfer  cases,  if  it  should  be  held  that  they  possessed  that  power. 

Mr.  Ingram^  in  support  of  the  rule,  went  through  the  aflfidavits  on  both 
sides  at  considerable  length,  and  contended  that  the  case  was  a  proper  one  to 
be  transferred  and  tried  in  Uie  High  Court  on  the  grounds  urged  in  support  of 
the  original  application. 

He  cited  the  following  cases  to  show  the  practice  of  the  English  Courts 
in  granting  writs  of  certiorari^  and  in  what  cases  and  for  what  reasons  cases 
were  transferred  :  Rex  v.  Cowle  (2)  Rex  v.  Lewis  (3) ;  Rex  v.  Wartnahy  (4); 
Reg,  V.  Josephs  (5) ;  Reg.  v.  Heywood  (6) ;  2  Bute's  Crown  Practice,  pp.  48, 
49>  5i>  54,  55»  and  64,  and  cases  there  cited;  The  Queen  v.  Palmer  (7);  Reg. 
V.  Bell  (8);  The  Queen  v.  Jeffs  (9).  [The  Advocate-General  referred  to  Rex 
V.  Holden  (10),  where,  alUiough  the  writ  was  granted,  it  was  rendered  nuga- 
tory.] 

On  nth  May  the  following  judgments  were  delivered : — 

Phear,  J. — ^The  two  prisoners  on  whose  behalf  the  present  application  to 
this  Court  is  made  are  now  awaiting  their  trial  before  the  Sessions  Court  at 
Patna  on  various  charges,  which  the  Joint-Magistrate  at  Patna,  after  duly  hold- 
ing a  preliminary  investigation,  has  preferred  against  them ;  in  other  words, 
the  cases  of  the  prisoners  are  criminal  cases  pending  for  trial  at  the  Sessions 
Court  at  Patna,  and  the  object  of  the  application  is  to  obtain  the  transfer  of 
the  case  from  the  Sessions  Court  to  this  Court  for  trial. 

4  East  171.  (6)   4  lur.  413. 

2  Burr.  862.  (7)   5  E.  &  B.  1024. 

4  Burr.  2456.  (8)   8  Cox,  Cr.  C,  287. 


2  A.&E.  435.  (9)   9  lur.  580. 

8  Dowl.  128,  (lo)  2  Nev.  &  Mao,  167, 
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"Ke  tnmsfer  ds  aought  under  the  provisions  of  cl.  29  ^  the  lietters  Fitent 
OvBEN      '^  '*'®  CkMut  (reads), 

^  The  learned  Advocate-General  on  behalf  of  the  prosecotion,  in  the  firet 

Ameer  Kham  P^^^'  vkTgQB  that  this  <:lause  (29)  does  not  coirfer  on  the  0)»rt  the  power  to  make 
■^T^  '  such  a  transfer  as  this.  The  Advocate-General,  as  I  undersUnd  his  ailment, 
T  w  R  fiTi  ^^  ^^^  ^^^  Court,  in  its  character  of  a  Court  exercising  criminal  jurisdic- 
1L15  ^''•'^•^•J^n  over  the  town  of  CalcutU,  is  a  distinct  Court,  sui  generis,  and  is  not  so 
related  to  €he  Criminal  Courts  of  the  mofussil  as  to  fall  widiin  ^  scope  of  the 
•words  oC  d.  19,  "  any  other  Court  of  equal  or  superior  jurisdiction."  It  ap- 
pem  to  me  that  we  cannot  give  effect  to  this  argument  without  sanctioning  a 
distinction  of  parts  in  the  High  Court  which  has  no  realitjr,  and  thus  giving  cur- 
rency to  an  error  which  nu^  bfecome  ieitile  in  mischievous  results.  The  High 
Qysxtt  is  endowed  with  extensive,  I  may  say  exalted,  jurisdiction,  embracing  in 
^t§  aipbit  various  subjects  or  topics,  and  described  in  the  Letters  Patent  under 
varioijis  heads.  The  Judges  of  whom  the  Court  is  composed  are  numerous, 
and  the  Legislature  has  empowered  the  Court  by  its  own  rules  (I  am  now 
quoting  $.  13  oi  the  Charter  Aft)  to  "provide  for  trie  exercise,  by  one  or  more 
fudges,  or  by  Division  Courts  constituted  by  two  or  more  Judges  of  the  said 
^igh  Court,  of  the  original  and  q)pellate  jurisdiction  vested  in  such  Court  in 
su6n  ipanner  as  may  appear  to  such  Court  to  be  convenient  for  the  due  admi- 
pistratipn  of  justice."  The  Court  has  availed  itself  of  this  power,  and  does 
iexerci$e  its  power,  as  we  know,  by  single  Judges,  and  Division  Courts  consist- 
ing of  two  or  more  Judges.  The  rules  of  the  Court  by  which  this  is  done  are 
perhaps  little  systenaatic,  and  certainly  have  not  been  framed  with  any  view  to 
the  particular  point  upon  which  the  present  objection  depends.  It  is  not 
necessary  for  me  now  to  discuss  those  rules,  and  I  do  not  now  propose  in  any 
way  to  review  them.  Nothing  in  them,  however,  as  I  understand  them^  gives 
favour  to  the  present  contention ;  for  that  would  require  that  the  effect  of  the 
rule  should  be  to  confer  on  each  particular  Bench  oi  this  Court  a  portion  only 
of  the  jurisdiction  of  this  Court.  And  it  seems  to  me  that  Uiere  are  only  two 
"W^y;  in  which  thi^  could  be  done — ^namely,  either  by  deputing  to  each  Bench  a 
portion  <tf  jurisdiction  by  express  words  of  limitation,  or  by  assign'mg  to  it  work 
locally  or  otherwise  defined,  and  delegating  to  it  only  so  much  and  such 
Jimit^d  jurisdiction  as  maybe  needed  for  that  work.  Now,  assuredly  the  rules 
be^ng  on  this  matter  have  never  been  understood  as  operating  in  either  of 
th^e  4irectfons.  It  is  within  our  daily  experience  that  a  Division  BeiK:h  of  the 
Court,  whose  work  is  defined  by  local  limits,  takes  up  and  disposes  of  work 
which  in  the  same  way  belongs  to  another  Bench.  And  in  many  other 
modes  work  is  being  constantly  done  without  question,  which,  I  apprehend, 
would  be  without  authority  and  legal  eflScacy  if  the  view  which  has  been  con- 
tended for  before  us  were  correct.  And  see  what  the  result  would  be.  The 
High  Court  rarely  ^ts  as  a  whole.  Only  once  in  the  whole  course  of  my  ex- 
perience  has  it  done  so.  The  result  would  be  that,  instead  of  one  High  Court, 
we  should  have  a  group  of  Courts,  each  d  imperfect  and  Ul-defined  limited 
jurlediction.  This,  I  think,  would  offe^every  sort  M  opportunity  for  uncertaunty, 
whether  or  not  any  particular  matter  of  litigation  had  been  decided  by  com- 
petent authority.  This  would  be  a  wretched  state  of  things,  and  pne  not  likely 
to  have  been  intended,  but  rather,  I  should  say,  very  foreign  to  the  mind  of  the 
Legislature  which  amalgamated  the  Sudder  and  Supreme  Courts.  And  I  think 
there  is  nothing  in  the  words  of  s.  13  of  the  Charter  Aft  which  would  warrant 
such  a  limited  deputation  of  jurisdiction  to  a  Division  Court  in  this  fashion.  I 
need  not  now  say  anvthir^g  as  to  the  distribution  of  work  and  as  to  the  disposal 
by  the  Division  Benches  of  the  business  which  is  actually  brought  before  them, 
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bot  I  come,  without  anj  sort  oC  hesitation,  to  the  conclttsion  (hat  this  ttouit,        «^. 
when  engaged  in  administering  criminal  justice  within  the  district  of  Caicotta       ^^     ■" 
under  its  ordinaiy  criminal  jurisdiction,  is  none  other  than  the  High  Court  itself.       Q^^mn 
It  is  the  High  Court  discharging  one  of  its  proper  functions ;  it  is  not  merely  ^* 

the  High  Court  in  some,  to  me  not  very  conceivable,  inferior  capacity.     If  this  Ameer  Khan, 
be  so,  the  application  to  remove  this  criminal  case  from  the  Sessions  Court  at  7^-  ^•^-  ^4o- 
Patna  into  this  Court  to  be  tried  by  virtue  of  its  criminal  jurisdiction  seems  to  t*5  W.  R.<59.] 
me  to  be  an  aMlication  made  precisely  withm  the  words  of  cl.  29.    As  regards 
the  Sessions  Court  at  Patna,  the  High  Court  is  unquestionably  a  Court  of  superior 
jurisdiction.  Why,  then,  are  we  to  say  that  we  have  not  the  power  under  that 
section  to  m^e  the  transfer  which  is  sought? 

In  the  first  place,  the  Advocate-General  says  that,  soppositng  iStst  words  of 
cL  29  aro  large  enough  to  coB^nehend  this  Court,  yet  the  gituation  of  the 
isection  relatively  to  other  sections  is  such  that  it  cannot  be  reasonably  supposed 
that  those  words  were  mtended  to  have  the  fullest  signification.  I  diought 
that  there  was  coesiderable  force  in  Mr.  Evans's  answer  to  tiiis  dejection,  wd 
a  closer  survey  of  the  Letters  Patent  makes  liiat  answer  more  forcible  than  it 
sheared  at  fii^t  sight,  because  I  think  it  very  apparent  that  the  different  clauses 
of  the  Letters  Patent  have  been  veiy  inartistically  framed  and  put  together,  and 
in  truth  that  the  Letters  were  drawn  without  any  great  completeness  of  purpose. 

But  I  am  not  even  prepared  to  take  the  view  that  the  clause  authoriEing 
the  transfer  of  a  criminal  case  into  this  Court  would  be  inaptly  placed  in  the 
position  which  cl.  29  occupies.  By  tiie  nature  of  the  Advocate-General's 
argument,  he  admits  that  the  clause  is  rightly  placed  for  the  purpose  of  giving 

e)wer  to  tlus  Court  to  transfer  cases  from  one  local  District  Court  to  another 
istrict  Court.  If  that  be  so,  I  see  nothing  inapt  in  including  in  the  same  seftion 
a  power  to  transfer  to  this  Court.  If  the  power  to  transfer  to  this  Court  is  needed 
at  all,  it  is  needed  for  reasons,  amongst  others,  which  would  render  it  right  and 
proper  to  transfer  cases  from  one  local  Court  to  another. 

If,  to  take  an  instance,  such  reasons  existed  for  the  transfer  from  the  dis- 
trict of  the  24-Pergunnas  into  another  district,  why  should  the  power  to  trans- 
fer it  into  this  district  for  those  reasons  be  absent  ?  It  seems  to  me  to  be  quite 
unintelligible,  for  instance,  to  take  the  case  given  by  the  late  Chief  Justice  in 
the  case  of  The  Queen  v.  Nahadwip  Chandra  Ghswami*  that  this  Court  should 
have  the  power  of  transferring  the  trial  of  criminal  cases  from  the  Court  of  the 
14-Pergunnas  to  any  other  district  of  Bengal  upon  grounds  of  convenience,  if 
convenience  existed,  and  yet  should  not  have  the  same  power  to  remove  the 
case  into  this  Court  across  Circular  Road,  even  though  the  reasons  of  conve- 
nience were  tenfold  stronger.  It  appears  to  me  that  there  are  large  classes  of 
cases  in  which  the  transfer  of  criminal  trials  to  this  Court  might  require  to  be 
made  upon  grounds  exactly  similar  to  those  which  would  justify  the  transfer 
from  one  Mofussil  Court  to  another.  And,  if  so,  it  does  not  seem  strange  that 
the  power  to  transfer  a  case  into  this  Court  should  be  included  in  the  same 
clause  as  that  which  gives  the  power  to  transfer  cases  from  one  Court  into 
another.  But  then  it  was  urged  that  cl.  1 3  of  the  Letters  Patent  does  give  express 
power  to  remove  a  civil  case  from  a  Mofussil  Civil  Court  to  this  Court  for  trial,  in 
words  altogether  beyond  any  possible  misapprehension.  If,  therefore,  the 
framers  of  the  Letters  Patent  intended  this  Court  to  possess  the  like  power  of 

•  I.  B.  L.  R.O.Cr.  15  (see  p.  24  of  this  book). 
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i8yi»       removing  a  criminal  case,  why  did  not  tbey  say  so  with  ^ual  precision  and 
'    QuBEN    "expressness? 

«'•  I  am  not  sure  that,  if  there  were  nothing  in  the  Letters  Patent  to  qualify 

Ahsbr  Khan,  this  argument,  it  ought  to  be  allowed  to  cut  down  the  natural  operation  of  the 
7  B.  L.  R.  240.  words  of  cl.  29.  The  power  which  is  given  to  us  in  cl.  29,  whatever  may  be 
[15  W.  R,  69.]  its  proper  extent,  is  unquestionably  remedial  in  its  nature ;  and  I  am  disposed 
to  think  that  this  Court,  the  highest  Court  in  this  Presidency,  ought  not  to 
decline  a  remedial  power  which  the  words  of  its  Letters  Patent  apparently 
give  it,  without  the  strongest  possible  grounds  for  thinking  that  these  words 
were  not  intended  to  mean  what  they  apparently  do  mean.  But  there  is  much 
in  the  Letters  Patent,  or  perhaps  I  ought  to  say  omitted  from  the  Letters  Patent, 
which  leads  me  to  think  that  any  argument  drawn  from  the  existence  of  cl.  13 
must  be  taken  with  very  great  qualification.  Cl.  13  provides  for  but  one 
portion  of  the  civil  jurisdiction  as  compared  with  the  other  portions  of  the 
criminal  jurisdiction  which  is  dealt  with  by  ch  29.  Cl.  13  is  confined  only  to 
removing  civil  suits  for  trial;  cl.  29,  in  one  comprehensive  set  of  words, 
provides  for  the  transfer  of  criminal  cases  from  district  to  district,  including,  if 
the  words  are  to  be  taken  in  their  apparent  sense,  removal  to  this  Court,  and 
further  gives  powers  to  this  Court  to  direct  preliminary  investigations — in  other 
words,  the  institution  of  criminal  suits — in  any  district.  The  sections,  therefore, 
do  not,  in  my  opinion,  admit  of  being  closely  compared.  And,  further,  that 
which  is  left  out  of  cl.  13,  and  does  not  appear  anywhere  else  in  the  Letters 
Patent,  is  nevertheless  taken  to  be  a  power  belonging  to  this  Court,  and  to  lie 
within  its  jurisdiction — I  mean  the  power  to  transfer  civil  cases  from  one  Dis- 
trict Court  to  another.  This  Court  obtains  that  power  under  the  general  re- 
presentation which  it,  so  to  speak,  makes  to  the  Sudder  Court,  and  the  power 
was  given  to  the  Sudder  Court  by  the  Civil  Procedure  Code;  so  that  cl.  13 
and  the  Letters  Patent  are  very  defective  if  it  were  intended  that  all  our 
powers  should  be  found  in  the  Letters  Patent — defective,  that  is,  as  regards  * 
civil  matters  in  an  important  particular  which  is  supplied  by  cl.  29  with  regard 
to  criminal  matters.  Or  else,  that  which  is  put  into  cl.  29  with  regard  to  cri- 
minal matters  is  there  of  design.  If  the  one  is  a  defect  due  to  inattention  of 
the  framers  of  the  Letters  Patent,  the  value  and  weight  of  the  argument  from 
cl.  13,  which  depends  altogether  upon  a  supposition  of  the  completeness  of  the 
Letters  Patent,  is  veiy  materially  qualified.  And  if  that  which  is  inserted  in 
cl.  29  is  put  there  intentionally,  it  is  very  important  to  observe  that  cl.  29  is  a 
reproduction  of  s.  35  of  the  Criminal  Procedure  Code  with  a  certain  omission. 
So  it  stands  thus,  that  the  framers  of  the  Letters  Patent  did  not  think  it  desira- 
ble to  put  into  the  Letters  the  enactment  relating  to  the  transfer  of  civil  suits, 
thinking  it  sufficient  where  it  stood  in  the  Civil  Procedure  Code ;  but  at  the 
same  time  thought  it  proper  to  bring  the  corresponding  enactment  from  the 
Criminal  Procedure  Code  into  the  Letters  Patent,  making  an  alteration  in  it 
while  they  did  so.  And  if  that  be  the  true  version  of  what  took  place,  the 
alteration  is  surely  very  significant.    S.  35  says  : — 

"  It  shall  be  competent  to  the  Sudder  Court  to  order  the  transfer  of  any 
criminal  case  or  appeal  from  a  Criminal  Court  subordinate  to  its  authority  to 
any  other  such  Criminal  Court  of  equal  or  superior  jurisdiction  or  to  order 
that  any  offence  shall  be  enquired  into  or  determined  in  any  district,  or  division 
of  a  district,  other  than  that  in  which  the  offence  shall  have  been  committed, 
whenever  it  shall  appear  to  such  Sudder  Coiut  that  such  order  will  promote 
the  ends  of  justice,  or  tend  to  the  general  convenience  of  the  parties  or  witnesses." 
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The  clause,  as  it  appears  in  the  Letters  Patent,  does  not  contain  the  words        1871. 
"subordinate  to  its  authority"  in  the  first  part,  or  the  word  "such"  in  the — o\jkbn"" 
latter  part.     Had  these  words  been  contained,  they  would  have  excluded  this       ^ 
Court  from  the  category  of  superior  Courts  referred  to  in  cl.  29,  and  therefore  '^V. 

the  reasonable  inference  from  the  omission  of  them  is  that  this  Court  was  not  A**^^^  Khan, 
intended  to  be  excluded.  7  B.  L.  R.  240. 

It  is,  no  doubt,  singular  that,  if  cl.  29  of  the  Letters  Patent  does  confer  the  "-'^  '  ' 
general  power  which  1  think  it  does,  s.  24  should  have  been  put  into  the  Letters 
Patent,  inasmuch  as  it  appears  to  be  little  other  than  a  particular  instance  of  that 
general  power.  There  are,  however,  provisions  even  in  that  section  which,  under 
a  nice  discrimination,  might  possibly  distinguish  the  power  there  given,  and 
prevent  it  from  being  strictly  such  a  particular  case  as  that  to  which  I  have  re- 
ferred. However  this  may  be,  having  regard  to  the  want  of  completeness  of 
drafting  which  certainly  is  manifested  in  the  Letters  Patent,  I  do  not  think  that 
even  the  presence  of  such  a  provision  as  that  of  cl.  24  should  be  allowed  much 
weight  in  the  argument  which  I  have  already  dwelt  upon  at  some  considerable 
length. 

And,  lastly,  we  have  the  express  opinions  of  the  late  Chief  Justice,  the 
present  Officiating  Chtef  Justice,  and  Mr.  Justice  Markby,  in  The  Queen  v. 
Nahadwip  Chandra  Goswami*  all  concurring  in  laying  down  that  this  Court 
does,  under  cl.  29,  possess  the  jurisdiction  which  is  now  invoked  by  Mr.  Ingram's 
client.  I  thought  it  necessary  at  this  length  to  give  the  reasons  which  have  led 
me  to  concur  in  the  opinion  of  these  three  Judges,  because  the  question  whe- 
ther or  not  this  Coiut  possesses  the  power  is  one,  I  apprehend,  of  the  greatest 
importance  to  the  administration  of  justice  in  Bengal. 

I  come  now  to  the  facts  upon  which  this  application  is  made.  The  princi- 
pal grounds  upon  which  the  application  is  based  seem  to  me  to  be  shortly  these^ 
namely : — 

1.  That  in  substance  all  the  numerous  charges  preferred  against  the  prison- 
ers are  allegations  of  criminal  acts  and  conduct  committed  and  exhibited  at  Cal- 
cutta, not  at  Patna. 

2.  That  the  course  of  the  prosecution,  whether  intentionally  or  not,  has 
been  unfair,  and  that  the  selection  of  Patna  as  its  place  is  certainly  calculated  to 
prejudice  the  prisoners. 

3.  That  the  case  against  the  prisoners  has  been,  and  is  being,  put  together 
by  an  organized  set  of  police  agents  who  have  had  their  quarters  at  Patna,  and 
are  using  improper  and  illegal  means  to  attain  their  object. 

4-.  That  the  effect  of  the  proceedings  of  this  police  agency  is  to  create  at 
Patna  such  a  feeling  of  dread  and  insecurity  among  persons  likely  to  be  called 
upon  to  give  testimony  there  in  the  matter,  as  will  prevent  a  trial  held  in  that 
place  from  being  fair,  impartial,  and  satisfactory. 

5.  That  several  of  the  material  witnesses  for  the  defence  refuse  to  go  to 
Patna  to  give  evidence. 

6.  That  difficult  points  of  law  are  likely  to  arise  at  the  trial. 

These  taken  together  did  appear  to  me  to  afford  very  sufficient  cause  why 
the  trial  should  be  held  in  the  superior  Court  at  Calcutta,  rather  than  the 
Sessions  Court  at  Patna;  and  as  the  affidavits  filed  by  the  applicants  were 


»  I  B»  L.  R.  0.  Cr^  15  (see  p.  24  of  this  book). 
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1871W        iiBdoubtedl3r  steong  enough  to  make  out  these  grounds  prtpid/ade,  the  rule 
'    Q»g„j, —  W4W  issued  by  tbis^  Court. 

^'  In  answer  to  this  rule  the  prosecutor  has  filed  aflBdavits  denying  to  a  very 

Amber  Khan,  great  eittent  the  statements  of  the  applicants  relative  to  the  conduct  of  the  pro- 
7  B.  L.  R.  24p.  secutor  and  behaviour  of  the  p61ice.  I  do  not  think  it  right  that  we  should  ex- 
[15  W.  R.69.]  press  anything  in  the  shape  of  a  judicial  decision  on  the  many  issues  of  fact 
thus  raised  between  the  parties,  or  compare  the  relative  truthfulness  of  the 
different  deponents,  on  the  one  side  and  on  the  other,  because  we  can  hardly  do 
this  wi^out  the  risk  of  giving  rise  unnecessarily  to  possible  cause  for  prejudice  at 
the  ultimate  trial.  It  seems  to  me  sufficient  now  to  say — ^to  state  very  general- 
ly— that  I  have  considered  the  affidavits  on  both  sides  with  the  gravest  anxiety. 
I  am  very  sensible  of  the  weight  which  must  of  need  be  attached  to  the  forci- 
ble arguments  employed  by  Mr.  Ingram,  and  I  feel  much  the  absence  of  for- 
mer decisions  upon  the  point,  which  might  in  so  grave  a  matter  as  this  aff(ml 
ai  valuable  guide  to  the  prefer  decision  of  this  Court.  It  appears  to  me  that 
instances  drawn  from  the  practice  of  the  Court  of  Queen's  Bench  in  England 
with  reference  to  the  granting  or  withholding  writs  of  certiorari  to  bring  up  an 
indictment  from  an  inferior  Court  are  not  near  enough — not  nearly  parallel 
enough — to  this  case,  to  afford  us  any  real  assistance  in  forming  our  jwjgment. 
In  England  all  criminal  trials,  except  trials  for  small  offences  under  summaiy 
procedure,  are  effected  by  jury — ^by  a  jury  which,  I  may  say,  is  drawn  some- 
what promiscuously  from  a  not  very  high  class  of  the  population.  There  is, 
therefore,  some  risk  that  the  impartiality  of  the  tribunal  so  constituted  should  be 
affected  by  existing  causes  of  popular  feeling  or  excitement  bearing  on  the  mi^* 
ter  to  be  tried.  And  then  the  verdict  of  this  body  is  final  without  appeal.  Any 
risk  of  miscarriage  of  this  kind,  by  such  a  tribunal,  if  it  is  to  be  prevented  at 
all,  can  only  be  prevented  by  removal'to  a  better  or  less  prejudiced  tribunal  for 
trial.  Mence  a  comparatively  small  cause  may  possibly  be  found  inducing  the 
Court  of  Queen's  Bench  to  remove  criminal  cases  in  England  which  might  not 
be  sufficient  to  render  a  removal  necessary  or  justifiable  under  a  different  kind 
of  procedure. 

In  the  present  case  the  prisoners  will  be  tried  at  Patna  by  a  Judge  assist- 
ed by  assessors  of  intelligence  and  of  respectable  independent  social  position, 
and  an  appeal  from  the  decision  of  the  Sessions  Court  will  lie  to  this  Court, 
both  upon  fact  and  law.  Bearing  this  in  mind,  I  think  the  affidavits  put  in  on 
behalf  of  the  prosecution  do  appear  so  far  to  displace  the  case  set  up  before 
us^  by  the  applicants,  as  to  remove  the  grounds  for  supposing  that  they  will  not 
have  a  fair  and  impartial  trial  at  Patna. 

There  remains,  perhaps,  on  the  face  of  these  affidavits  themselves,  enough 
to  indicate  that  there  has  been  a  long-continued  and  zealous  activity  on  the  part 
of  the  police  in  procuring  witnesses  in  support  of  the  prosecution,  such  as  may 
not  possibly  be  without  an  effect  upon  the  character  of  the  evidence  upon  which 
the  Sessions  Court  will  have  to  act.  But  ahhough  for  this  reason  more  than 
common  care  will  be  required  for  the  proper  trial  of  the  case,  I  do  not  see  in 
it  sufficient  cause  to  justify  oikr  comingto  the  conclusion  that^  Sessions  Court 
at  Patna  is  not  competent  to  exercise  the  requisite  care. 

Rnaliy,  it  appears  to  me  that  it  is  not  likely  that  pohits  of  law  wiW  arise 
\tt  the  course  of  this  trial  such  as  the  Sessions  Court  cannot  satisfactorily  deal' 
witfi ;  and  in  saying  this  I  bear  in  mind  that,  should  the  Sessions  Court  byany 
misfortune  err  in  this  matter^  the  enor  can^b^  set  right  afteiwards  in  this  Court, 
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On  the  whole,  then,  I  think  that  the  applicants  have  failed  to  show  to  this        i87i» 
Court  that  it  is  necessary  to  promote  the  ends  of  justice  that  the  removal  asked      ^^^^^^  " 
for  should  be  ordered.  yuraw 

Macpherson,  J.— The  questions  to  be  decided  on  this  rule  are,  whether  AmbbrKhan, 
the  High  Court  has  power  to  order  this  case  to  be  transferred  to  itself  for  trial;  7  B.  L.  R. 240. 
and  whether,  if  this  Court  has  the  power,  it  ought  to  exercise  it  in  this  particu-  [15  W.  R.  tf^.] 
hur  case. 

I  confess  I  think  that  there  is  great  force  in  the  argument  of  the  Advocate- 
General  as  to  the  power  of  transferring  criminal  cases  to  this  Court  from  a 
Court  in  the  mofussil :  and  it  may  be  that,  if  the  matter  were  res  Integra,  I 
should  have  adopted  the  view  for  which  he  contends.  I  am,  however,  unable 
to  discover  anything  which  actually  excludes  that  interpretation  of  cl.  29  of  the 
Letters  Patent,  which  gives  this  Court  power  to  transfer  cases  to  be  ttied  by  it- 
self in  the  exercise  of  its  original  criminal  jurisdiction.  Indeed,  I  must  admit 
that  on  a  perfectly  fair,  reasonable,  and  unstrained  reading  of  the  words  used, 
they  do  bear  that  interpretation. 

This  being  so,  I  find  that  a  Court  consisting  of  three  Judges  (Peacock,  C.J., 
and  Norman  and  Markby,  J  J.)  have  held  expressly  that  the  High  Court  has 
power  to  transfer  a  criminal  case  to  itself.  This  was  in  the  case  of  The  Queen 
v.  Nabadwih  Chandra  Goswami,*  decided  in  April  1868  ;  and  the  decision  was 
given  after  formal  argument  of  the  question,  though  the  judgment  of  one  at 
least  of  the  learned  Judges  turned  more  especially  upon  another  point. 

Under  these  circumstances,  I  am  not  prepared  to  say  that  I  differ  from 
my  learned  colleagues,  who  now  are  clearly  of  opinion  that  cl.  29  does  confer 
this  power  on  the  Court.  At  the  same  time,  I  must  add  that  I  think  that  the 
language  of  cl.  29  is  ambiguous,  and  might  fairly  have  been  construed  in  the 
more  restricted  sense  which  the  Advocate-General  would  put  upon  it,  and  which 
the  position  of  cl.  29  in  the  Letters  Patent,  and  the  provisions  of  certain  other 
sections  of  the  Letters,  would  seem  to  indicate  that  the  framers  of  the  Lettefrs 
Patent  intended  should  be  put  upon  it. 

I  concur  in  the  opinion  that  sufficient  grounds  have  not  been  made  out  to 
justify  the  High  Court  in  transferring  this  case  for  trial  before  itself  in  Calcutta. 

The  cases  referred  to  as  showing  the  circumstances  under  which  a  crimi- 
nal case  may  in  England  be  brought  up  by  certiorari  for  trial  in  a  superior 
Court  appear  to  me  to  have  little  or  no  applicability  to  the  present  matter.  In 
England  there  is,  I  may  say,  practically  no  appeal  in  a  criminal  case  from  the 
decision  of  the  Court  which  tries  it — no  remedy  for  a  miscarriage  of  justice. 
From  the  decision  of  the  Patna  Court,  if  it  tries  this  case,  there  is  an  appeal 
to  the  High  Court  on  both  facts  and  law.  In  my  opinion,  therefore,  the  mere 
possibility  or  probability  that  difficult  questions,  whether  of  law  or  of  fact,  will 
arise,  is  no  reason  for  transferring  a  case  under  cl.  29.  For,  in  the  event  of  a 
miscarriage  on  the  part  of  the  Mofussil  Court,  sufficient  remedy  is  provided  in 
the  right  of  appeal  to  this  Court. 

A  very  much  stronger  case  must  be  made  out  to  justify  us  in  transferring 
a  case  to  this  Court  than  would  in  England  justify  the  removal  of  a  case  by 
certiorari.  For  the  effect  of  a  transfer  under  cl.  29  is  wholly  different  from  the 
effect  of  a  removal  under  a  certiorari.    In  England  a  case  brought  up  on  certio- 

*  I  B«  L.  R.  0.  Cr.  15  (see  p.  24  of  this  book). 
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1871.        rari  is  tried  in  precisely  the  same  manner  before  the  superior  Court  as  it  would 

have  been  tried  if  it  had  not  been  removed.     Here,  a  case  transferred  to  this 

Queen       Court  is  tried  under  a  procedure  wholly  different  from  that  of  the  Mofussil 
^*  Court  from  which  it  is  transferred.     While  such  a  transfer  in  England  involves 

B^i'^R  ^^'  ^^^"^8^®  ^^^3^  ^^  P^^^^  ^^  ^^^'^  ^^^  Court,  here  it  involves  change  of  place  of 
r  W  R  6q*1  ^^^  ^^^  Court,  and  also  of  procedure.  I  may  add  that  the  transfer  of  a  cri- 
1 15  .  .  09.J  jjjIj^j^j  ^j^gg  ^Q  ^^jg  CQurt  may  involve  further  very  substantial  changes  in  the 
personal  status  and  privileges  of  the  accused,  and  of  all  others  who  come 
from  the  mofussil  into  Calcutta  for  the  purposes  of  the  trial.  To  obtain  the 
benefit  of  these  changes  is  one  of  the  avowed  and  principal  objects  of  the  pre- 
sent application. 

S.  35  of  the  Criminal  Procedure  Code  gives  the  High  Court  power  to 
order  the  transfer  of  a  criminal  case  from  one  Court  in  the  mofussil  to  any 
other  Mofussil  Court  of  equal  or  superior  jurisdiction,  whenever  it  shall  appear 
"  that  such  order  will  promote  the  ends  of  justice,  or  tend  to  the  general  con- 
venience of  the  parties  or  witnesses."  Considering  the  great  difference  which 
exists  between  the  effect  of  a  transfer  from  one  Mofussil  Court  to  another,  and 
the  transfer  from  a  Mofussil  Court  to  the  High  Court,  it  appears  to  me  that  it 
is  under  s.  35  of  the  Criminal  Procedure  Code,  and  under  that  section  alone, 
that  this  Court  ought  to  order  transfers  except  in  very  special  cases.  The 
excepted  cases  would  comprise  the  class  indicated  by  Sir  Barnes  Peacock  in 
his  judgment  in  The  Queen  v.  Nahadwip  Chandra  Goswamiy* — /.  ^.,  cases  in 
which  the  transfer  is  necessary  in  order  to  avoid  the  trial  of  what  is  substantially 
but  one  issue,  more  than  once,  in  different  Courts  with  different  jurisdictions. 
They  would  also  include  cases  in  which  it  is  clearly  made  out  that  there  is  a 
substantial  doubt  as  to  whether  the  accused  can  have  a  fair  trial  elsewhere  than 
in  Calcutta.  I  see  no  reason,  on  the  materials  before  me,  for  entertaining  any 
such  doubt.     I  therefore  think  the  rule  should  be  discharged. 

MooKERjEE,  J. —  I  concur  with  Mr.  Justice  Phear  in  holding  that  the  High 
Court  has  the  power  to  direct  the  transfer  of  any  criminal  case  to  itself  and 
to  try  the  same.  It  cannot  be  denied  that  the  Letters  Patent  give  the  High 
Court  much  larger  powers  and  more  extensive  jurisdiction  than  those  possessed 
by  either  the  late  Sudder  Court  or  the  Supreme  Court.  CI.  29  of  the  Letters 
Patent  of  1865,  I  think,  gives  the  power  to  the  High  Court  to  remove  a  crimi- 
nal case  from  any  Court  to  any  other  Court,  including  itself.  The  Sudder  Court 
was  only  a  Court  of  Appeal,  and  it  appears  to  me,  therefore;  that  the  Legisla- 
ture in  1 86 1  never  contemplated  that  the  Court  should  try  and  determine 
criminal  cases  as  a  Court  of  original  criminal  jurisdiction.  The  language  of 
s.  35,  Act  XXV.  of  1 861,  is  as  follows  :— 

"  It  shall  be  competent  to  the  Sudder  Court  to  order  the  transfer  of  any 
criminal  case  or  appeal  from  a  Criminal  Court  subordinate  to  its  authority  to 
any  other  such  Criminal  Court  of  equal  or  superior  jurisdiction,  or  to  order 
that  any  offence  shall  be  inquired  into  or  determined  in  any  district,  or  division 
of  a  district,  other  than  that  in  which  the  offence  shall  have  been  committed.'* 
The  language  used  in  cl.  29  of  the  Letters  Patent  of  1865  is  quite 
different.  It  does  not  use  the  words  "  from  a  Criminal  Court  subordinate  to 
the  authority  of  the  High  Court,"  and  also  omits  the  word  "  such."  On  the 
contrary,  the  section  says,  "  to  any  other  Court  of  equal  or  superior  jurisdiction." 
That  the  High  Court  is  a  Court  of  superior  jurisdiction  to  that  of  a  Sessions 
Judge  cannot,  I  apprehend,  be  denied.    I  cannot  see  how  it  can  therefore  be 


•  I  B.  L.  R.  O.  Cr.  15  (see  p.  24  of  this  book). 
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contended  that  the  High  Court*  which  can  transfer  criminal  cases  from  the        1871. 
Court  of  one  Sessions  Judge  to  that  of  another  (which  is  a  Court  of  equal  juris- 


diction), is  not  empowered  by  the  terms  of  cl.  29  to  remove  the  case  to  itself.  Queen 
which  is  undoubtedly  a  Court  of  superior  jurisdiction  to  that  of  a  mofussil  Ses- 
sions Judge.  I  therefore  entirely  agree  with  the  learned  '  ' 
the  case  of  The  Queen  v.  Nabadwip  Chandra  Goswamiy^ 
competent  to  this  Court  to  direct  the  trial  by  the  High  Court  < 
by  the  Sessions  Court  at  Patna.  This  decides  the  first  objection  raised  by  the 
Advocate-General  as  to  the  jurisdiction  of  this  Court  under  the  Letters  Patent 
to  remove  a  mofussil  criminal  case  to  itself.  With  reference  to  the  second  ob- 
jection raised  by  the  learned  Advocate-General  as  to  the  expediency  of  removing 
this  particular  case  from  the  Court  of  the  Sessions  Judge  of  Patna  to  the  High 
Court,  I  agree  with  my  learned  colleagues  that  no  sufficient  case  has  been  made 
out  by  the  prisoners  to  induce  a  reasonable  belief  that  the  prisoners  will  not 
have  a  fair  and  impartial  trial  in  the  Court  of  the  Sessions  Judge.  English 
cases  have  been  cited  to  show  that,  where  important  questions  of  law  arose,  or 
whe^re  accounts  of  a  complicated  nature  had  to  be  tried,  the  Court  of  Queen's 
Bench  issued  writs  of  certiorari^  and  removed  the  trial  from  the  inferior  Court 
to  itself.  But  in  England  there  is  no  appeal  in  criminal  cases,  whereas  in  this 
country  a  regular  appeal  on  facts  and  law  is  allowed  by  our  procedure,  and  any 
mistake  of  law  or  fact  committed  by  the  Sessions  Judge  can  be  rectified  by  an 
appeal  to  this  Court.  If  a  strong  case  had  been  made  out  that  there  is  a  reason- 
able apprehension  that  the  prisoners  will  not  have  a  fair  trial  at  Patna,  I  would 
not  have  hesitated  to  direct  the  removal  of  this  case  from  the  Sessions  Court  at 
Patna  to  this  Court  for  trial. 

Rule  discharged. 

Attorney  for  the  Government :  Mr.  Chaunirell,  Government  Solicitor. 

Attorneys  for  the  prisoners  Ameer  Khan  and  Hushmadad  Khan :  Messrs. 
Carruthers  and  Dignam. 


[APPELLATE  CRIMINAL.] 

Be/ore  Mr.  Justice  Bayley  and  Mr.  Justice  Paul. 
THE  QUEEN  v.  KALI  CHANDRA  SHAH  and  MAHIMA  RANJAN  ROY 

CHOWDHARY.t 

1871. 
Criminal  Procedure  Code  (Act  XXV.  of  186 1),  s.  jiS^-Evidence  on  Oath — Actual     j^^g^  ,7. 

Possession. 


-    D      T        W% 

In  a  proceeding  under  s.  318  of  the  Criminal  Procedure  Code,  to  determine     /  "•  ^'^    • 
the  right  of  actual  possession,  it  is  necessary  that  evidence  should  be  taken  upon  ^     ,^"' 
oath.  [16W.R.  13.] 

This  case  arose  out  of  a  dispute  for  a  chur  claimed  on  the  one  hand  by 
the  zemindars  of  Kakina,  and  on  the  other  hand  by  the  izardar  holding  under 
the  zemindar  of  Purbhobhog  of  Cooch  Behar.  The  dispute  commenced  in 
the  cold  season  of  1869-70,  since  which  time  petitions  were  filed  on  either  side, 
and  the  police  had  been  directed  to  investigate  these  cases.  The  police  sent 
in  their  report  in  B  form  as  true  cases,  at  the  same  time  giving  it  as  their  opinion 
that  the  izardar,  holding  under  the  zemindar  of  Purbhobhog,  was  in  possession. 

•  I  B.  L.  R.  O.  Cr.  IS  (see  p.  24  of  this  book  J. 

t  Reference  under  s.  434  of  the  Code  of  Criminal  Procedure  by  the  Officiating  Magistrate 
of  Rttogpore. 
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1871.        Upon  this  report,  on  the  6th  January  1 871,  it  appears  that  the  Officiating  Joint- 

— "—  Magistrate  recorded  a  proceeding,  giving  reasons  for  apprehending  a  breach 

ytJEEN      ^£  2j^  peace,  and  calling  on  the  parties  to  produce  any  witnesses  or  other  evi- 

j^'  dence  regarding  actual  possession.    Shortly  after  this  proceeding,  on  the  loth 

Chandra     J^^^^H^j  one  of  the  parties  in  this  dispute,  named  Sheikh  Burra  Mahomed, 

Shah        presented  a  petition,  complaining  of  the  probability  of  a  breach  of  the  peace 

7  B.  L.'r.     ^^J^g  place,  and  setting  out  the  grounds  of  his  apprehension.  He  was  thereupon 

322!         ^^  once  examined  on  solemn  affirmation,  and  in  his  evidence  he  repeated  all  the 

[16  W.  R.  13.]  n^a'iJ^  ^acts  stated  in  his  petition.. 

The  proceedings  under  s.  3 1 8  of  the  Criminal  Procedure  Code  were  actually 
taken  after  this  statement  had  been  taken  on  solemn  affirmation. 

On  the  31st  January  1871  the  Officiating  Joint-Magistrate  held  that  the 
dispute  could  not  be  properly  decided  without  a  local  investigation ;  and  on 
the  1 8th  February  he  visited  the  spot,  made  a  local  enquiry,  and  ordered  that  the 
izardar  of  Purbhobhog  be  considered  to  be  in  possession  of  the  disputed  chur 
until  ousted  by  due  course  of  law.  Between  the  3 1  st  January  and  1 8th  February, 
it  appeared  that  nothing  was  done,  nor  does  it  appear  that  the  Officiating  Joint- 
Magistrate,  on  going  to  the  sj)ot,  took  the  depositions  of  witnesses  on  oath.  The 
zemindars  of  Kakina  brought  this  order  to  the  notice  of  the  Magistrate  for  the 
purpose  of  having  the  proceedings  sent  up  to  the  High  Court,  and  the  order 
under  s.  318,  Criminal  Procedure  Code,  set  aside. 

The  Magistrate,  considering  the  order  of  the  Officiating  Joint-Magistrate  to 
be  illegal,  sent  up  the  records  of  the  case  to  the  High  Court  in  a  long  letter  of 
twelve  paragraphs,  proposing  two  grounds  for  the  reference : — 

L  "Befcwe  a  case  can  be  brought  under  s.  318  of  the  Criminal  Procedure 
Code,  is  it  necessary  to  adjudicate  upon  legal  evidence  ? 

II.  Having  been  so  brought,  are  the  statements  of  the  parties,  and  mere 
local  enquiry  not  on  oath,  sufficient  data  on  which  to  decide  who  is  in  possession 
of  the  disputed  land  .?" 

The  Magistrate,  after  reciting  the  facts  of  the  case,  and  laying  down  the 
points  of  reference  in  paragraphs  7  to  9  of  his  letter,  discussed  the  rulings  bear- 
ing on  the  two  points  of  reference,  and  pointed  out  certain  differences  of  opinion 
between  the  several  Divisional  Benches,  suggesting  at  the  same  time  a  reference 
to  a  Full  Bench  for  a  clear  and  authoritative  ruling  on  these  points. 

He  referred,  upon  the  first  point,  to  the  cases  of  Dewan  Elahee  Newoz  Khan 
V.  Suburunnissa,*  The  Queen  v.  Abbas  Ally  Chowdhry^^  and  The  Queen  v. 
Ballabh  Kant  Bhuitachaijee.X 

•  5  W.  R.  Cr.  14.  t  6  B.  L.  R.  74  (see  p.  239  of  this  book). 

Also  reported  X  Before  Mr,  Justice  L,  S.  Jackson  and  Mr.  Justice  Markby. 

in  April  6th,  i86g, 

II  W.  R,  36.  THE  QUEEN  v,  BALLABH  KANT  BHUTTACHARJEE  and  others,  (a) 

Baboos  Sreenath  Das  and  Kissen  Dayal  Roy  for  the  prisoners. 

Jackson,  J. — This  is  an  order  under  s.  318  of  the  Code  of  Criminal  Procedure  by  the  Ma- 
gistrate of  Rungpore,  which  has  been  laid  before  us  by  the  Sessions  Judge  for  revision,  and  against 
which  we  have  a^  heard  an  argument  on  the  part  of  one  of  the  zemindars  interested,  the  effect 
of  the  Magistrate's  order  bein?  to  keep  the  opposite  party,  the  zemindar  of  Nekbukht,  in  posses* 
sion  of  a  quantity  of  chur  land,  excepting  a  certain  part  which  the  Magistrate  described  as  being 
anculturable  and  sand v  soil,  and  therefore  not  capable  of  being  possessed  in  the  usual  way,  and 
which,  oddly  enough,  he  goes  on  to  say,  must  be  considered  as  not  forming  part  of  the  disputed 

(a)  Reference  to  the  High  Court,  under  s.  434  of  the  Code  of  Criminal  Procedure^  by  the 
Sessions  Judge  of  Rungpore. 
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Upon  the  second  point,  he  referred  to  the  cases  of  The  Queen  v.  Sonaaollah*        ts/n 
and  Maharajah  Gobind  Nauth  Rat  v.  Rajah  Anund  Naih  RaiA 

OUBBK 

Baboo  Krishna  Dayal  Roy  appeared  on  behalf  of  the  Kakina  zemindar.  ^^ 

Baboo  Kashi  Kant  Sen  on  behalf  of  the  izardar  under  the  zemindar  of        Kali 
Purbhobhog.  Chandra 

Baboo  Krishna  Dayal  Roy  referred  to  the  cases  quoted  by  the  Magistrate,        b  l"*R 
and  pointed  out  how  they  applied  to  the  facts  of  this  case.    He  urged  that  the     7    •  *-•    * 
first  order  oi  the  OflSciating  Joint-Magistrate,  calling  on  the  parties  to  give  evi-       «?^ 
dence  of  actual  possession,  was  based  on  a  mere  police-report,  which  was  not  t*^  ^*  ***  *3»J 
evidence ;  and  that  there  was  nothing  on  the  record  to  show  that  the  final  order 
of  the  Magistrate  on  the  question  of  possession  was  based  on  any  evidence  what- 
ever ;  and  although  the  Officiating  Joint-Magistrate  recorded  having  personally 
visited  the  spot,  yet  he  said  nothing  as  to  whether  he  had  taken  any  evidence  of 
parties  on  oath.     On  both  these  grounds,  he  urged  the  order  of  the  Officiating 
Joint-Magistrate  ought  to  be  quashed. 

Baboo  Kashi  Kant  Sen  drew  the  attention  of  the  Court  to  the  statemen 
on  solemn  affirmation  of  one  Sheikh  Burra  Mahomed,  which  was  taken  down 
by  the  Officiating  Joint-Magistrate  before  proceeding  under  s.  318,  and  con- 
tended that  it  disclosed,  if  believed,  grounds  upon  which  a  Court  deciding 
a  question  of  fact  would  be  competent  to  base  a  finding  as  to  the  probability 
of  a  breach  of  the  peace  happening.  This,  he  urged,  disposed  of  the  first 
pohit  of  reference.  On  the  second,  he  observed  that  the  Officiating  Joint- 
Magistrate  went  personally  to  the  spot,  and,  from  enquiries  made  by  him 
from  the  residents  there,  he  was  satisfied  as  to  which  party  was  in  posses- 
sion ;  and  it  could  not  be  said  that  the  Officiating  Joint-Magistrate  had  come 
to  his  conclusion  on  the  matter  of  possession  at  a  mere  guess ;  the  mere  omis- 
sion to  record  the  statements  of  the  parties,  whom  he  must  have  questioned, 
could  not  lead  to  the  inference  that  the  Officiating  Joint-Magistrate  had  not 
examined  witnesses.  Upon  the  authority  of  The  Queen  v..Ballabh  Kant  Bhutta- 
charjee,X  he  contended  that  it  was  not  absolutely  necessary  for  the  Officiating 
Joint-Magistrate  to  have  examined  any  witnesses  at  all  on  the  Jact  of  posses- 
sion. 

Paul,  J. — In  this  reference  two  questions  have  been  submitted  for  our  con- 
sideration :  First,  before  a  case  can  be  brought  under  s.  318  of  the  Criminal 
Procedure  Code,  is  it  necessary  to  adjudicate  upon  legal  evidence?  And, 
secondly,  having  been  so  brought,  are  the  statements  of  the  parties,  and  mere 
local  enquiry,  not  on  oath,  sufficient  data  on  which  to  decide  who  is  in  posses- 
sion of  the  disputed  lands  ? 

land,  but  as  being*  in  the  undisputed  possessbn  of  the  second  party.  The  question  before  us,  how- 
ever, does  not  re&te  to  this  small  portion  of  sandy  chur,  but  to  the  larger  area  which  has  been 
found  to  be  m  possession  of  the  opposite  party. 

The  objections  urged  before  us  are,  first,  that  the  Magistrate's  proceedings  were  not  com- 
menced in  the  way  required  by  s.  318,  and  that  consequently  the  orders  were  altmther  bad  on 
that  account.  Now,  it  seems  to  me  that  the  Magistrate  has  recorded  an  amply  sufficient  proceed- 
ing as  to  the  grounds  upon  which  he  was  satisfied  that  such  a  dispute  existed  regarding  these 
lands  as  was  hkely  to  occasion  a  breach  of  the  peace,  and  therefore  demanded  his  interference. 
It  has  been  argued  before  us  that,  in  order  to  his  being  satisfied  on  this  subject,  he  ought  to  have 
summoned  witnesses.  This  is  not  prescribed  by  the  Code,  nor  has  it  been  so  held  in  any  case  be- 
fore this  Court,  so  far  as  I  know.    The  Magistrate  was  satisfied  by  certain  investigations 


•  a  W.  R.  Or.  44.  t  5  W.  R.  Or.  79. 

X  See  ante,  p.  404. 
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1871.  With  reference  to  the  first  question,  the  Magistrate  has  considered  the  de- 

Qjjggjj       cisions  under  s.  318  of  the  Criminal  Procedure  Code  to  be  apparently  conflict- 

^  ing.    We  think  the  circumstances  of  this  case  do  not  admit  of  any  reference  to 

j^'j^j        those  decisions  which  are  said  to  be  conflicting,  because  we  find  that  in  this 

Chandra     ^^^^  ^  petition  was  presented  by  Sheikh  Burra  Mahomed  on  the  loth  January 

Shah,        ^^70  that  his  evidence  was  then  and  there  taken  on  solemn  aflSrmation,  and 

7  B.  L.R.     ^^^  ^®  substantiated  the  principal  matters  contained  in  his  statement. 

322.  This  evidence  plainly  shows  that  a  dispute  existed  concerning  lands,  Ac, 

L16  W.  R.  13.]  which  was  likely  to  create  a  breach  of  the  peace ;  and  the  order  that  was  made 
on  that  occasion  was  to  the  effect  that,  in  order  to  prevent  the  breach  of  the 
peace,  two  inspectors  should  be  deputed  to  the  spot  to  keep  the  peace.  All  the 
subsequent  proceedings  are  based  upon  this  preliminary  proceeding.  The  sub- 
sequent proceedings  consist  of  petitions  and  other  matters  put  in  by  the  dis- 
puting parties,  and  they  clearly  confirm  the  view  originally  taken  by  the  Magis- 
trate upon  the  evidence  of  Sheikh  Burra  Mahomed  as  to  the  existence  of  a 
dispute  concerning  lands,  &c.,  which  was  likely  to  create  a  breach  of  the  peace. 
Under  these  circumstances,  it  appears  that  the  Magistrate  was  reasonably  and 
rightly  satisfied,  and  that  he  acted  fully  within  the  provisions  of  s.  318.  In  this 
view  of  the  case,  a  consideration  of  what  is  said  to  be  a  conflict  between  the  va- 
rious decisions  is  not,  I  think,  called  for,  and  I  would  suggest  that,  in  making 
references  to  this  Court,  the  Magistrates  should  be  careful  to  glean  the  facts 
first,  and  see  if  any  of  the  admitted  facts,  on  being  carefully  weighed  and  con- 
sidered, give  rise  to  any  questions  which  are  mooted  in  the  decisions  said  to  be 
conflicting.  In  this  case  we  consider  that,  if  the  Magistrate  had  applied  his 
mind  to  the  particular  facts  of  the  case,  he  would  have  had  no  difficulty  what- 
ever in  putting  the  correct  interpretation  upon  s.  318.  It  often  happens  that  a 
confusion  arises  in  the  mind  upon  reading  a  number  of  decisions,  without  at 
the  same  time  assiduously  considering  the  particular  facts  upon  which  those 
decisions  are  come  to. 

With  reference  to  the  second  question,  it  is  quite  clear  that  mere  local  en- 
quiry and  statements  of  parties  not  on  oath  are  not  sufficient  data  on  which  to 
decide  what  party  is  in  possession  of  land.  We  do  not  find  on  the  records  of 
this  case  any  evidence  of  witnesses  examined  on  oath  by  the  Magistrate ;  and 
we  consider  that  any  statements  that  they  have  made  not  upon  oath  cannot  be 
regarded  as  evidence,  and  ought  not  to  be  relied  upon  as  such.  It  is  admitted 
on  both  sides  that  there  is  no  evidence  of  parties  on  the  record ;  that  the  state- 
conducted  by  the  district  police,  and  the  report  made  by  the  police  was  dearly  sufficient  g^und 
upon  which  to  proceed. 

The  next  objection  is  that  the  Mag^istrate  has  decided,  not  with  reference  to  possession,  but 
with  reference  to  the  title  of  the  parties  respectively ;  and  also  that  the  Magistrate  has  come  to  a 
decision  entirely  upon  documentary  evidence,  and  has  not  examined  the  witnesses  whom  the  pai^ 
ties  were  ready  to  produce.  Now,  I  think  it  very  clear  on  the  face  of  those  proceedings  that  the 
Magistrate  has  quite  miseonceived  the  nature  of  the  jurisdiction  which  he  has  to  exercise  under 
the  22nd  chapter  of  the  G)de  of  Criminal  Procedure.  What  the  Magistrate  has  to  do  under  that 
chapter,  when  he  finds  that  occasion  exists,  is  to  make  a  speedy  and  summary  enquiry  into  the 
fact  of  possession  of  the  disputed  land,  and  to  pass,  with  as  little  delay  sis  possible,  an  order  de- 
claring the  party  whom  he  finds  to  be  in  such  possession  entitled  to  retain  it  until  ousted  by  due 
course  of  law.  1  observe  that  the  Magistrate  commenced  these  proceeding  in  the  month  of 
August  1868,  and  after  receiving  papers  and  holding  investigations  of  vanous  kinds,  and  ad- 
journing the  enquiry  from  time  to  time,  he  finally  passed  an  order  in  January  1869,  It  is  also 
clear  that,  in  passing  his  order,  he  has  taken  into  his  consideration  various  circumstances  which 
were  really  beyond  the  scope  of  the  proper  enquiry,  and  has  not  confined  himself  to  the  simple 
issue  before  him.  But  it  is  also,  I  think,  quite  clear  that  what  he  has  done  has  been  done  on  the 
invitation  of  the  parties  themselves.  It  is  the  parties  themselves  who  have  placed  before  him^  the 
materials  on  which  he  has  based  his  judgment,  and  anj  miscarriage  of  his»  therefore,  is  chiefly 
their  own  fault. 
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ments  were  not  taken  on  oath;  and  that  the  local  enquiry  was  not  conducted  on       1871. 
oath.     Under  such  circumstances,  the  question  involved  in  this  reference  is  too       qxj^^^ 
elementary  to  require  discussion,  and  it  has  taken  me  by  surprise  that  an  en-       ^ 
quiry  made  on  the  spot,  either  in  the  presence  or  absence  of  the  parties,  and      ^  ^' 
some  statements  elicited  from  persons  not  under  the  sanction  of  an  oath,  should     -.       ^^ 
be  considered  as  any  legal  evidence  on  which  to  direct  a  party  to  be  kept  in      cj^^,^'^ 
possession  to  the  exclusion  of  another.     When  we  consider  that  an  award       d  i 'o 
under  s.  318  gives  a  man  a  strong  hold  upon  land,  from  which  he  cannot  be     7    •    •    • 
dispossessed  until  the  opposite  party  can  prove  a  superior  title,  it  cannot  but  be       ^^^' 
maintained  that  the  proper  proceeding  must  be  that  the  local  enquiry  or  inves-  L*^  ^*  ^'  "30 
ligation,  of  whatever  nature  it  may  consist,  should  be  upon  evidence  in  the  legal 
sense  of  the  word.     I  do  not  myself  much  approve  of  the  term  "  legal  evi- 
dence," for  all  that  Courts  of  Justice  are  concerned  with  is  evidence  in  the 
legal  sense  of  the  term — that  is,  that  which  is  taken  on  oath.     Oral  evidence  is 
the  statement  of  a  witness  on  oath ;  and  unless  it  be  upon  oath,  it  cannot  be  any 
evidence  at  all.     Therefore  the  expression  "legal  evidence"  seems  to  create 
some  confusion,  in  that  it  supposes  that  there  may  be  evidence  which  is  not 
legal.     The  adjudication  in  any  case  must  be  upon  evidence  properly  so  called. 
The  adjudication  by  the  Magistrate  on  the  second  question  having  been  made 
upon  matter  which  was  not  properly  in  evidence  is  manifestly  wrong,  and  his 
proceedings  must  therefore  be  quashed. 

Bayley,  J. — On  the  first  of  the  two  questions  referred  by  the  Magistrate, 
I  think  there  is  no  doubt  that  Sheikh  Burra  Mahomed's  statement  on  solemn 
affirmation  recorded  by  the  Joint-Magistrate  after  the  presentation  of  his  peti- 
tion on  its  back,  and  followed  by  an  order  endorsed  under  the  affirmation  upon 
the  police  to  act,  and  for  two  constables  to  keep  the  peace,  fully  satisfied  the 
Joint-Magistrate  as  to  the  likelihood  of  a  breach  of  the  peace,  and  this  in  such 
a  manner  as  to  make  his  proceedings  in  accordance  with  the  provisions  of 
s.  318.  It  follows,  therefore,  that  a  discussion  of  the  several  decisions  referred 
to  by  the  Magistrate  is  now  unnecessary  in  this  case  and  under  the  above  cir- 
cumstances. 

As  to  the  second  question,  the  pleader  is  unable  to  show  us  any  statement 
on  oath  or  solemn  affirmation  of  any  witness  whatever.  In  fact,  it  seems  clear 
that  the  Joint-Magistrate  went  to  the  village  in  company  with  his  mohurir,  and 
asked  the  inhabitants  their  views  of  the  rights  and  interests  of  the  contending 

I  do  not  find  that  the  Magistrate  refused  to  examine  witnesses  when  produced  before  him* 
The  only  thing  shown  to  us  is  that,  on  one  occasion,  when  witnesses  were  apparently  in  attendance, 
he  directs  that  they  may  be  discharged  for  that  day,  but  that  the  case  will  be  taken  up  the  follow- 
ing Monday.  It  is  not  shown  to  us  that  the  witnesses  were  again  produced  on  that  day,  and  that 
he  refused  to  examine  them ;  and  although  he  certainly  does  say  that  he  thought  it  unnecessary 
to  go  into  oral  evidence,  thus  leading  the  parties  to  produce  oath  against  oath,  and  perhaps  lead- 
ing to  a  great  deal  of  fadse  swearing  upon  both  sides,  it  does  not  appear  that  the  course  which  he 
took  was  taken  otherwise  than  with  their  consent.  I  am  therefore  not  of  opinion  that  there  is  any 
such  miscarriage  in  these  proceedings  as  obliges  us  to  interfere ;  but  my  objection  to  interfering 
in  this  case  is  also  based  upon  the  impossibility  of  our  substituting  for  the  order  of  the  Magistrate 
any  order  which  would  place  the  parties  in  a  better  position,  or  would  be  more  to  the  advantage 
of  the  oublic  than  the  order  which  now  stands.  These  proceedings  commenced  some  eight  months 
ago.  The  dispute,  if  it  then  existed,  is  now  probably  at  an  end ;  and  I  am  altogether  unable  to 
see  what  enquiries  we  could  order,  or  what  directions  we  could  now  give,  which  would  improve 
the  state  of  affairs.  It  is  quite  clear  that,  if  either  of  the  parties  has  been  injuriously  affected  by 
these  proceeding,  he  has  had  ample  time  to  resort  to  the  Civil  Court  to  have  the  matter  set  ricrht. 
We  are  not  told;  that  anything  of  the  sort  has  been  done.  I  think,  therefore,  that  the  objections 
preferred  before  us  are  rather  in  the  nature  of  technical  and  formal  objections  to  the  order  than 
really  well-founded  complaints  of  wrong  done,  and  I  consider  that  we  ought  not  to  interfere  witl\ 
the  order  of  the  Magistrate. 

Markby,  J«— I  also  think  we  ought  not  to  interfere  with  this  order. 
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1871.  parties,  bnt  did  not  put  their  statements  under  the  sanction  of  an  oath  or  solemn 

'  ■■  affirmation.    So  these  statements,  under  the  law,  are  no  evidence  at  all.    The 

QUBBW  Joint-Magistrate  no  doubt  makes  some  reference  as  to  "  oral  evidence"  in  his 

.  ••  judgment,  but,  as  stated  above,  there  is  no  such  evidence  in  a  legal  sense  on 

*^*''  the  record.    I  concur,  therefore,  in  the  order  that  the  Joint-Magistrate's  pro- 

^^"^*°*^  ceedings  should  be  quashed  as  illegal  on  the  second  point  referred. 

?!f"'  Magistrate's  proceedings  quashed. 

•sss. 


Be/ore  Mr.  Justice  Bay  ley  and  Mr.  Justice  Mitter. 

'^71.         In  the  Matter  of  the  Petition  of  BHADRESWARI  CHOWDHRANL* 

'  Criminal  Procedure  Code  (Act  XXV,  of  1861J,  s.  jiS—Evidence^Police 

7  B.  L.  R.  329*  '  Report— Breach  of  Peace, 

A  Magistrate,  before  procebding  under  s.  318  of  the  Criminal  Procedure  Code, 
must  be  satisfied  by  evidence  that  a  dispute  likely  to  induce  a  breach  of  the  peace 
exists.    A  police-report  is  not  evidence. 

In  this  case  there  was  originally  a  report  made  by  the  police,  and  sent  to 
the  Extra  Assistant  Commissioner  of,  Gowalpara  (vested  with  the  powers  o€ 
a  Magistrate),  that  there  was  a  likelihood  of  a  breach  of  the  peace  being 
caused  by  the  ryots  of  Gharla  and  Parbat  Jowar,  who  were  disputing  as  to  the 
right  of  fishery  in  a  certain  bhil  called  Bhoispori,  on  the  ground  that  it  was  the 
property  of  their  respective  zemindars.  Simultaneously  with  this  report,  one 
Nilchand  Manfi,  on  behalf  of  the  zemindar  of  Parbat  Jowar,  presented  a  peti- 
tion, setting  out  his  claim,  but  not  praying  for  an  adjudication  under  s.  318  of 
the  Criminal  Procedure  Code.  Upon  this  report  the  Extra  Assistant  Commis- 
sioner called  upon  Nilchand  Manji,  on  behalf  of  the  Parbat  Jowar  zemindar, 
and  Gobardhan  Manji,  on  behalf  of  the  Gharla  zemindar,  to  file  written  state- 
ments as  to  the  actual  possession  of  the  fishery.  The  parties  filed  their  state- 
ments, and  the  Magistrate  thereupon  personally  went  to  the  spot  and  took  the 
depositions  of  witnesses  on  both  sides  on  the  fact  of  possession,  and  found  in 
favour  of  the  Gharla  zemindar,  and  passed  an  order  retaining  him  ift  possession. 

The  zemindar  of  Parbat  Jowar  applied  to  the  Judicial  Commissioner  of 
Assam  (vested  with  powers  of  a  Sessions  Judge)  to  send  up  the  proceeding  of 
the  Extra  Assistant  Commissioner  of  Gowalpara  to  the  High  Court  for  revision 
under  s.  434  of  the  Criminal  Procedure  Code,  on  the  ground  that  the  Court 
below  had  passed  no  decision  on  the  point  as  to  whether  he  was  satisfied  that 
there  was  a  likelihood  of  a  breach  of  the  peace,  which  is  requisite  before  st«)S 
can  be  taken  under  s.  318  of  the  Code,  and  that  there  was  no  evidence  on  the 
record  on  which  a  finding  could  be  arrived  at  on  this  point.  The  Judicial 
Commissioner  called  for  an  explanation  from  the  Extra  Commissioner,  at  the 
same  time  directing  him  to  take  evidence  (if  there  had  been  an  omission  to  do  so), 
and  to  record  a  proceeding  as  to  whether  he  was  satisfied  or  not  of  the  likeli- 
hood of  a  breach  of  the  peace.  The  Extra  Assistant  Commissioner  took  the  evi- 
dence of  eight  witnesses,  and  recorded  his  opinion  that  he  was  satisfied  that  there 
was  a  likelihood  of  a  breach  of  the  peace  happening ;  and  the  Judicial  Com- 
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missioner  after  this  thought  the  necessity  for  a  reference  to  the  High  Court  no        \%iu 
longer  existed,  and  rejected  the  prayer  of  the  Parbat  Jowar  zemindar.  ""Tnthb"*" 

Baboo  Mohini  Mohan  Roy,  on  behalf  of  the  Parbat  Jowar  zemindar,      Matter 
moved  the  High  Court  (Bay  ley  and  Mitter,  J  J.)  to  call  for  the  records  of  this      ofthb 
case,  and  quash  the  order  of  the  Magistrate,  as  there  was  no  finding,  nor     Petition 
evidence,  that  a  breach  of  the  peace  was  likely  to  take  place.  qp  Bh^. 

A  rule  was  granted,  calling  upon  the  other  side  to  show  cause  why  the     dreswari 
order  of  the  Extra  Assistant  Commissioner  should  not  be  set  aside.  Chow- 

Mr.  Allan  (with  him  Baboo  Tarini  Kant  Bhuttacharjee),  for  the  Gharla      dhrani, 
zemindar,  now  showed  cause.     He  contended  that  the  report  of  the  police  7  B.  L.  R.  329. 
was  sufl&cient,  if  believed  by  the  Magistrate,  to  warrant  proceedings  being  L"^  W.  R.  17.] 
taken  under  s.  318  of  the  Criminal  Procedure  Code.     In  support  of  this  view, 
he  quoted  the  case  of  The  Queen  v.  Ballahh  Kant  Bhuttacharjee* 

He  further  urged  that,  in  this  case,  the  Extra  Assistant  Commissioner  did 
not  act  simply  on  the  police-report,  for  there  was  a  petition  on  the  record,  put 
in  about  the  same  time  with  the  police-report,  by  the  petitioner,  complaining 
to  the  Magistrate  of  the  conduct  of  the  opposite  party,  and  asking  for  an 
adjudication,  which  would  be  sufficient  to  move  a  Magistrate  to  take  proceed- 
ings under  s.  318.  The  Magistrate,  he  urged,  is  simply  to  be  satisfied  of  the 
probability  of  a  breach  of  the  peace  taking  place,  and  that  it  was  nowhere  laid 
down  that  he  could  not  be  satisfied  otherwise  than  on  the  sworn  statement  of 
parties. 

Bayley,  J. — ^We  think  this  rule  should  be  made  absolute,  and  the  order 
of  the  Extra  Assistant  Commissioner  be  set  aside. 

The  contention  between  the  parties  was  as  to  the  right  of  fishery ;  and  the 
legal  question  raised  before  us  in  this  reference  is,  whether  the  Extra  Assistant 
Commissioner  had  legal  evidence  to  proceed  upon  under  s.  318. 

It  is  admitted  that  no  depositions  on  oath  were  taken,  and  it  is  not  alleged 
that  the  Magistrate  personally  and  with  his  own  eyes  saw  any  probability  of  a 
breach  of  the  peace.    All  that  was  acted  upon  was  the  report  of  the  police. 

In  a  recent  case,  decided  by  Mr.  Justice  Paul  and  myself,  on  the  17th 
of  this  month,  The  Queen  v.  Kali  Chandra  Shah,^  we  stated  on  a  similar 
question  that  "  mere  local  enquiry  and  statements  of  parties  not  on  oath  are 
not  sufficient  data  on  which  to  decide  what  party  is  in  possession  of  land ;" 
and  further  on,  that  '*  any  statements  made  not  on  oath  cannot  be  regarded  as 
evidence,  and  ought  not  to  be  relied  upon  as  such."  The  only  exception  to 
this  rule — if  exception  it  can  properly  be  called — is  when  a  Magistrate  on  the 
spot,  and  with  his  own  eyes,  see  parties  armed  for  a  conflict,  or  otherwise  in 
such  a  position  as  would  create  a  breach  of  the  peace. 

A  decision  of  Mr.  Justice  L.  S.  Jackson  and  Mr.  Justice  Markby,  in  The 
Queen  v.  Ballabh  Kant  Bhuttacharjee,*'  has  been  quoted  to  us  as  holding  that, 
In  some  cases,  the  mere  information  of  the  police  may  be  accepted.  There 
might  have  been  peculiar  facts  in  that  case  which  are  not  in  this.  The 
majority  of  decisions  are  the  other  way,  so  we  follow  them  and  the  ordinary 
rule  of  law — viz,,  that  statements  not  upon  oath  are  not  ordinarily  legal  evi- 
dence. 

^  See  ante,  p.  324  note  (see  p.  404  of  this  book), 
t  See  ante,  p.  322  (see  p*  403  of  this  book). 
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1871.  It  ha^f  hqwcvcf,  been  pressed  on  us  that  the  complainant  himself,  Nil- 

j.  ^.  g —  chand  Manji,  had  reqniested  by  a  petition  that  the  Magistrate  should  proceed 

under  s.  318  ;  but  on  referring  to  the  petition  and  the  endorsement  upon  it,  it 

is  (juite  clfcar  that  all  that  the  complainant  has  requested  Iras'  with  a  view  to 

the  satitfftctidn  of  his  own  particular  claim,  and  did  not  spedfically  ask  fbt^  ^ 

DREswARi  ^^  ^^^^  view,  wc  think  that  the  orders  of  the  Extra  Assistant  Commis- 

Chow-       sloner^  dated  the  ^th  May  i8>^Oj  and  24th  Nbvember  1876,  flmst  beset  aside, 

DHRANi       ^^^  ^^^^  ^^  made  absolute. 

7  B.  L.  R.  329.         Mrrt ER,  J. — r  am  of  the  same  opinion.    The  report  of  the*  polfdi^  is  no 

[16  W.  ft.  17.]  evidence  whatever,  and  the  Extra  Assistant  Commissioner  onghl  notthetrfore 

to  have  accepted  that  report  as  sufl9dent  to  institute  proceedings  midbr  9,  318. 

Hitfe  absolute. 
1 — ^^,^ 

Bt/ore  Mr,  J  mike  Ainslie  and  Mt,  yastke  Phuh 

1871.  THE  QUEEN  v.  RAMKRISHNA  DAS  and  another.* 

y^y^'        Penal  Code  (Act  XLV.  of  1860J,  s.  j6i-^Publtc  Servants-Illegal  GrattficaUon. 

7  B.  L.  K.  44D.  ^  pg^^  ^f  ^ljg  Collector's  Court,  who  receired  no  fixed  pay  itom  the  dovemment, 
[16  W*  R.  37.]  bat  was  remunerated  by  fees  whenever  employed  to  serve  any  process,  and  was  placed  on 
the  rf^^ter  of  supernumerary  peons,  had  been  ordered  by  the  Magistc^te  to  do  duty  oft  a 
particular  day  at  the  office  ot  the  Special  Sub- Registrar,  where  he  was  detected  receiving 
an  eight-anna  piece  from  a  person,  and  was  prosecuted  for  receiving  an  illegal  gratifica- 
tion as  a  public  servant. 

Held,  that  the  peon  was  a  public  servant  under  the  definition  in  the  gthefiuse  of 
s.  21  of  the  I^enal  Code,  and  the  trial  of  the  charge  against  him  must  beproQeededtwith. 

One  Ram  Charan  Sing,  a  Collectorate  peon,  was,  on  the  21st  June  1871, 
deputed  to  keep  order  in  the  Special  Sub-Registrar's  office.  On  that  day,  the 
Special  Sub-Registrar  saw  him  receive  someining  from  Ramkrishna  Das,  and, 
getting  up  immediately,  he  caught  hold  of  Ram  Charan,  and  found  that  what 
he  had  just  received  was  an  eight-anna  piece.  The  Sub-Registrar  prosecuted 
Ram  Charan  tor  receiving,  and  Ramkrishna  Das  for  giving,  an  illegal  gratifi- 
cation.   The  case  was  made  over  for  trial  to  die  Deputy  Magistrate. 

The  Deputy  Magistrate  discharged  the  prisoners.  He  was  of  opinion 
thati  as  Ram  Charan  was  not  a  peon  on  the  regular  ostablishmem  in  feee^ 
of  a.  fixed  pay,  but  a  supernumerary,  being  remunerated  by  fees  o»  6adh 
Oc!caak>n  that  he  was  required  to  serve  any  process,  and  that  as  on  the  day  <rf 
diis  occurrence  he  had  no  pjrocess  to  serve,  and  was  therefore  in  receipt  of  ho 
pa^i  hc' could  not  be  regarded  as  a  public  servant. 

The  Officiating  Magistrate,  however,  being  of  Opinion  that  Ram  Charan 
wasi  on  the  21st  June,  a  public  servant,  sent  up  the  case  to  the  High  CdUtt 
under  s.  434  of  the  Criminal  Pi^cedure  Code.  The  Magistrate  said  that,  as 
the  peon  was  appointed  under  the  Board's  rules,  and  in  accordance  with  s.  6 
of  Act  V.  of  1863,  B.C.,  as  an  occasional  or  supernumerary  peon,  and  was 
registered  and  had  a  badge,  he  was  a  public  servaaat  under  the  9th  desoripti<wa 
mentioned  in  s.  21  of  the  Penal  Code,  although  he  was  remunerated  for  his 
labour  by  fees  instead  of  a  fixed  salary. 

No  oB^  appeared  to  support  or  oppose  the  refArende  made  by  tlfe  Magis*- 
trate. 

•  Reference,  under  s.  434  of  the  Code  of  CriminaJ  Procedure,  by  the  Oflkiating  Magistrate 
of  oackergttoge* 
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AiNSLiE,  J.—We  are  of  opmion  that  the  vtew  takeh  by  th6  MagfetVkte  is        iZfi- 
correct.    S.  21,  cl.  9,  includes  among  public  servants  "  every  ofBcer  in  the      QuztU 
service  or  pay  of  Government,  or  remunerated  by  fees  or  comtnission  for  the 
performance  of  any  public  duty."    The  Deputy  Magistrate  reads  this  as  if  the       r^JJi. 
word  "and"  were  substituted  for  the  first  "or" — that  is,  as  if  the  clkuse     icgittufA 
stood — "  every  oflBcer  in  the  service  of  Government  or  remunerated  by  fees  or        d«s, 
oomiiiiBsioii;"  b\it  the  words  di  the  iaw  are  more  extensive.    Explanatton  2  7B.L.  R.  446. 
appended  to  the  said  section  disposes  of  the  objection  that  the  ei«pk^TaQfeWt  of  '[jg  w.  R.  27.] 
die  accused  was  in  contravention  of  a  rale  of  the  Board  of  Revenue.    As  said 
in  the  commetytary  on  the  Penal  Code  by  Messrs.  Morgan  and  Macpheiwn, 
"  According  to  the  second  explanation,  the  person  who,  in  fact,  discharges  th« 
duties  of  the  office  which  bring  him  under  some  one  of  the  descriptibnfe  of 
public  servant,  is,  lor  all  the  purposes  of  the  Penal  Code,  rightfully  a  public 
servant,  whatever  legal  defect  there  may  be  in  his  right  to  hold  the  office." 
The  accused  person  was,  wrongly  perhaps,  appointed  to  discharge  the  duties 
which  should  have  been  entrusted  to  a  paid  servant  of  the  Government ;  but 
if  he  (to  use  the  words  of  the  commentary  above  quoted),  "  being;  to  ail 
appearance  a  public  servant"  (which  unquestionably  he  was),  accepted  ^ 
bribe,  or  was  obstructed  in  the  execution  of  his  duty,  the  penal  provisions  of 
the  Code  are  applicable,  and  he  will  be  punished  in  the  one  case^  and  pro- 
tected in  the  othel',  notwithstanding  that  there  hiay  be  legal  defects  in  his 
rf^  to  the  office."    The  order  for  the  discharge  of  Ram  Chlrah  Sii^  and 
RAmkrifihna  Das  must  therefore  be  set  asid«,  and  the  trial  of  the  charges 
ag>alnst  diem  must  be  proceeded  with. 


i86q 
Be/ore  Mr.  Justice  E,  Jackson  and  Mr.  Jmtic^  Mitter,  <Mi6 

The  6ih  July  1869,  ,b.Jr.483 

THE  QUEEN  v.  ALA  BUKSH  and  ©thsrs.  [„  w.  R.  24/ 

The  f^Cts  of  the  case  are  fully  stated  in  the  judgment  of  the  Court,  which 
#as  delivered  by 

Jackson,  J. — ^These  four  cases  relate  to  four  different  tanneries  situated  in 
the  town  of  Chuttuck,  M4iich  the  Magistrate  has  ordered  to  be  renloVed  From  the 
places  where  they  are  at  present,  on  the  ground  that  they  are  injurious  to  the 
health  and  c6mfort  of  the  comhitmity. 

Th0  Magistrate  took  proceedings  under  s.  308  of  Act  XXV.  of  18B1. 
The  proceedings  appear  to  have  been  founded  on  a  report  of  the  Civil  Suir- 
geon  of  the  district,  who  carefully  examined  each  separate  tannery,  and  made  a 
report  upon  it.  He  distinctly  states  that  in  his  opinion  the  godowns  in  Question, 
which  he  says  are  situated  in  a  thickly  pojiulated  part  of  the  town,  ar^  otfensive 
to  those  who  live  near  them,  and  also  to  those  who  have  Occasion  to  pass  them, 
and  that  they  must  be  the  cau^  of  Illness  and  disease. 

The  Magistrate,  acting  upon  these  reports,  served  nblices  tit)Oh  the  several 
defendants  to  remove  their  trade,  or  to  appear  and  show  cause  why  the  remo- 
val should  not  be  enforced. 

In  aOQQfdanoe  with  the  provisipns  of  $.  3131  thQ$e  persons  to  whom  the 
order  of  the  Magistrate  issued  appeared  and  showed  cause  against  it,  and  they 
attempted  to  satisfy  the  Magistrate  that  the  order  was  not  reasonable  and  pro- 
per.   The  Mftgk^ate  acco^iaglf  went  himself  to  the  spot,  ^nd  was  satitfied 
hat  these  tanneries  should  be  removed,  and  therefore  confirmed  hig  ovdwr    . 
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1869,  The  application  before  us  is  on  the  point  that  the  proceedings  of  the 

Queen       Magistrate  are  not  legal,  inasmuch  as  he  did  not  record  evidence.    But  it  ap- 

^^  pears  to  us  that  if  the  defendants  had  asked  him  to  have  any  witnesses  examine^, 

Ala  b'uksh    ^^^  ^^^  brought  these  witnesses  before  him,  and  applied  to  him  to  have  them 

7  B  L  R  483  ^^^'^^'^^^'  ^^^  Magistrate  would  have  been  bound  to  examine  them.    But  it 

r    *w  R      1  ^^^  ^^^  appear  that  anything  of  this  kind  was  done  in  the  present  case. 

The  parties  on  whom  the  order  was  served  had  the  option  of  appl3dng  to 
the  Magistrate  for  a  jury  to  try  whether  such  an  order  was  reasonable  and  pro- 
per. The  Magistrate  in  such  cases  is  bound  to  be  guided  by  the  opinion  of  the 
majority  of  the  jury.  If  the  defendants  were  satisfied  that  their  neighbours 
were  in  no  way  inconvenienced  by  the  hide  godowns  and  tanneries,  they  could 
easily  have  asked  for  a  jury,  and  could  have  obtained  a  verdict. 

But  they  did  not  take  this  step,  but  attempted  between  themselves  to  satls^ 
fy  the  Magistrate,  and  they  failed  to  do  so. 

Under  these  circumstances,  looking  to  the  report  of  the  Civil  Surgeon,  we 
think  that  we  ought  not  to  interfere.  There  is  nothing  illegal  in  &e  order 
passed  by  the  Magistrate,  and  we  therefore  reject  the  applications  of  the  peti- 
tioners. 

Although  there  is  nothing  apparently  illegal  in  the  proceedings  which  would 
justify  our  interference,  still  the  proceedings  of  the  Magistrate  should  have  laid 
down  more  fully  the  grounds  on  which  he  acted,  and  also  what  he  saw  in  each 
godown,  and  which  in  his  opinion  rendered  its  removal  necessary ;  and,  in  de- 
ciding on  the  objections  of  the  parties,  he  ought  to  have  recorded  in  each  case 
the  grounds  of  his  rejection  of  such  objections.  The  summary  way  in  which 
he  has  dealt  with  the  matter,  no  doubt,  leads  the  parties  to  believe  that  they 
have  not  had  justice  done  to  them. 


Be/ore  Mr,  Justice  Norman j  Offg,  Chief  Justice^  and  Mr,  Justice  Loch, 

1871.        THE  MUNICIPAL  COMMISSIONERS  of  the  SUBURBS  of  CALCUTTA 
y^^'3«  (Prosecutors)  v,  MAHOMED  ALI  and  another  (Defendants).* 

7  B.  lo  R.  499.  Criminal  Procedure  Code  (Act  XXV,  of  i86rj,  ss,  308,  310,  3T1,  313— 

[16  W.  R.  6.]  Slaughter-house — Nuisance, 

The  condition  and  the  conduct  of  an  old-established  slaughter-house  is  proved  to  be, 
in  fact,  an  offensive  nuisance,  and  dangerous  to  the  health  of  neighbours ;  but  the  evidence 
did  not  show  it  was  in  a  worse  condition  than  at  any  time  since  its  establishment ;  the 
occupiers,  when  summoned,  refused  to  ask  for  a  jury  under  s.  310,  Criminal  Procedure 
Code.  Held,  the  Magistrate  was  justified  in  suppressing  the  '  trade  or  occupation '  under 
"5,  308.     No  length  of  enjoyment  can  legalize  a  pnblic  nuisance. 

This  was  a  reference  by  the  Judge  of  the  24-Pergunnas  under  s.  434  of 
the  Criminal  Procedure  Code.    The  letter  was  in  the  following  terms : — 

''  It  appears  that  the  Magistrate  of  the  district,  having  visited  the  slaugh- 
ter-house on  the  14th  May,  came  to  the  conclusion  that  'the  occupation  of 
slaughtering  cattle  and  sheep  carried  on  in  the  slaughter-house  at  Narkuldanga 
is  injurious  to  the  health  and  comfort  of  the  community,  and  that  it  should 
therefore  be  suppressed  ;'and  he  proceeded  under  s.  308  of  the  Criminal  Pro- 
cedure Code.    The  depositions  recorded  by  Mr.  Barton,  the  Joint-Magistrate 

*  Reference  under  f .  434  of  the  Code  of  Criminal  Procedure,  by  the  Sessions  Judge  of  the 
af-PdguaaMt 
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to  whom  the  case  was  referred,  show  that  some  persons  who  inspected  the  place        1871. 
observed,  and  that  some  persons  who  live  in  the  vicinity  have  experienced,  — — 
those  evils  which  are  inseparable  from  slaughter-houses.    They  show  also  that    ^"^  Muni- 
the  place  is  not  suflBciently  supplied  with  fresh  water,  and  that  the  drainage  of  ^'^^  ^^' 
the  locality  has  not  been  properly  provided  for.    But  they  do  not  show  that  the  missioners 
slaughter-house  in  question  is  in  a  worse  condition  now  than  at  any  time  since      o^  "^"^ 
its  establishment ;  on  the  contrary,  it  seems  that  some  improvement  has  been     SuBURBa 
effected  in  the  arrangements  during  the  last  few  years.  of  Cal- 

"  It  was  urged  before  the  Joint-Magistrate  that  s.  308  is  not  applicable  to      cutta 
the  case,  because  the  slaughter-house  was  established  in  1844  with  the  sane-  ^* 

tion  of  the  Magistrate,  which  sanction  was  given  after  full  enquiry  and  careful    Mahomed 
consideration ;  and  because  it  has  since  been  maintained  with  the  express  sane-        Ali, 
tion  of  the  law  and  of  the  municipality,  which  now  constitutes  itself  the  complain-  7  B.  L.  R.  499, 
ant  in  the  matter.    But  Mr.  Barton  did  not  understand  the  argument,  and  [16W.  R.6.] 
rejected  it  on  the  ground  that  the  past  history  of  the  slaughter-house  did  not 
exempt  it  from  the  operation  of  the  law.    Mr.  Barton  did  not  distinguish  be- 
tween the  trade  and  the  manner  in  which  it  is  conducted.    It  cannot  properly, 
I  think,  be  said  that  a  trade  is  injurious  which  has  been  established  and  main- 
tained by  authority,  and  is  expressly  sanctioned  by  law ;  and  it  is,  as  it  seems 
to  me,  especially  absurd  in  the  municipality  to  set  up  such* an  allegation,  since 
they  have  erected  a  slaughter-house,  and  are  very  anxious  to  establish  the  busi- 
ness. But  one  slaughter-house  may  be  well-conducted,  and  another  ill-conduct- 
ed; and  it  may  be  a  very  proper  subject  for  magisterial  enquiry  and  interference 
if  a  slaughter-house  is  used  without  due  care  for  cleanliness.    Now,  there  are 
special  laws  which  empower  the  municipality  to  enforce  cleanliness ;  but  instead 
of  putting  into  effect  these  provisions,  which  invest  them  with  ample  power  for 
the  purpose  of  avoiding  what  is  injurious  to  the  health  and  comfort  of  the  com- 
munity, they  have  adopted  the  expedient  of  treating  the  business  as  a  public 
nuisance ;  and  in  this  respect  I  think  that  the  action  of  the  Magistrate  was 
illegal,  and  that  the  proceedings  ought  to  be  quashed. 

"  From  a  copy  of  an  order  passed  by  me  in  a  similar  case  in  January  1870. 
I  find  that  I  expressed  a  similar  opinion,  and  upheld  the  order  of  the  Deputy 
Magistrate  refusing  to  treat  this  slaughter-house  as  a  nuisance. 

"  There  seems  to  be  an  undefined  idea  that  an  unlicensed  slaughter-house 
may  be  a  nuisance,  although  one  carried  on  under  a  license  cannot  be  so  treat- 
ed. But  the  license  does  not  alter  the  trade,  and  a  general  law  cannot  be  ap- 
plied to  a  case  for  which  special  laws  provide.  The  Magistrate  treats  the 
slaughter-house  as  a  nuisance,  because  he  has  failed  to  enforce  the  Slaughter- 
house Act  of  1865.  It  has  been  pointed  out  to  me  that  in  the  case  of  Elliot f- 
son  V.  Feelkam,*  to  which  the  Joint-Magistrate  refers,  and  other  cases,  it  is  laid 
down  that  a  person  coming  to  reside  in  the  vicinity  of  an  offensive  trade  cannot 
set  up  his  own  right  to  untainted  air,  if  the  owner  of  the  trade  has  acquired  a 
presumptive  right  to  carry  it  on.    See  Gale  on  Easements,  p.  291. 

"  It  appears  to  me  that  a  considerable  animus  has  been  shown  by  the  wit- 
nesses. The  Health  Officer  refers  to  the  slaughter  of  diseased  cattle  as  if  it 
afforded  a  reason  for  suppressing  the  slaughter-house;  and  these  witnesses, 
who  confessedly  live  among  gas-works,  piggeries,  and  public  latrines,  do  not 
hesitate  to  ascribe  every  noxious  odour  to  the  slaughter-house.  This  animus 
is  referrible  to  the  controversy  which  has  been  carried  on  for  a  considerable 

*  2  Bing.  N.  C.  i34w 
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^  paiod,  and  to  the  popular  feeling  NKrhich  has  been  excited  by  pamgraphft  in 

.  newspapers  and  otherwise ;  and,  in  submitting  this  case  and  others  to  the  High 


OUTTA 

v. 

ifAHOMBD 


The  Muni-   Court,  I  think  that  it  will  not  be  irrelevant  if  1  mention  shortly  the  facta  which 
ciPAt  Com-   have  come  under  my  cognizance  in  various  cases  officially  brought  before  me. 

MfSSIONBitS 

6PTHB  "  ^^  ^^^5  ^^^  subject  of  the  slaughter-houses  attracted  attention,  and  the 

SvBuiuift     Bengal  Council  passed  Act  VII.  of  that  year  '  for  the  better  regulation  and 
opCal-      supervision'  of  them.     It  was  proposed  that  a  large  and  expensive  slaughter* 
house  should  be  built  by  the  Calcutta  Municipality  for  the  use  of  the  town  and 
suburbs;  and  a  private* arrangement  was  made  between  the  two  municipalities 
that  the  one  in  Calcutta  should  build  the  house,  and  that  the  one  in  the  suburbs 
should  suppress  all  other  slaughter-houses.     The  building  was  accordingly 
erected,  and  it  is  said  to  be  very  well  adapted  to  the  intended  purpose ;  the 
7  B^  L.  R«  4gg.  Suburban  Municipality  therefore  desire  to  fulfil  their  promise,  but  they  have 
[i6  W  R. «.]  ]Y|^t  -^vjth  some  resistance  from  those  who  have  an  important  pecuniary  inter- 
est in  the  old  slaughter-houses,  and  the  Calcutta  Municipality  being  annoyed 
at  the  partial  failure  of  the  plan,  pecuniarily  and  otherwise,  have  complained. 
of  breach  of  contract,  and  have  urged  the  Commissioners  in  the  suburbs  to 
more  strenuous  efforts. 

*'  The  object  which  these  Conunissioners  have  in  view  is  doulrtless  good. 
There  cannot  be  a  slaughter-house  without  offal,  blood,  &c.,  and  a  very  fetid 
effluvium ;  but  there  is  nothing  really  noxious  in  all  this,  if  the  place  isproper*- 
ly  cleansed  after  the  slaughtering;  and  a  masonry  building  with  masonry 
drains,  kept  under  proper  supervision,  affords  the  best  means  of  securing  this 
object,  ^t  the  goodness  of  the  object  does  not  justify  a  man  in  adc^ting 
unjust  means  for  its  attainment.  The  Legislature,  it  may  be  assumed,  never 
intended  that  the  Municipal  Commissioners  should  avail  themselves  of  the 
leg^  power  entrusted  to  them  to  injure  individuals  for  the  sake  of  the  public. 
It  was  not  intended  that  they  should  arbitrarily  suppress  all  slaughter-houses 
in  order  to  force  the  public  to  resort  to  the  municipal  slaughter-house ;  and  they 
are  not  justified  in  refusing  licenses  to  established  slaughter-houses  if  they  are 
properly  conducted.  But  this  is  what  they  have  endeavoured  to  do.  As  soon 
as  the  Act  was  passed,  the  owners  of  slaughter-houses  were  required  to  go  to  a 
considerable  expense  in  paving  and  draining  them,  and  immedfiately  afterwards 
they  were  told  that  their  licenses  would  not  be  renewed.  The  slaughter-houses 
are  very  valuable  property ;  and  to  refuse  the  owners  a  license  is  to  destroy  the 
property.  It  is  no  cause  for  wonder  that  the  owners  have  sought  to  evade  the 
law  when  they  found  that  the  Municipal  Commissioners  would  not  listen  to 
reason  or  justice ;  and  it  is  not  surprising  that  they  do  not  improve  the  slaugh- 
ter-houses during  the  continuance  of  the  contest  in  which  they  are  endeavouiing 
to  obtain  a  license  or  compensation  for  the  loss  of  the  profits  which  the  munici- 
ps^lity  desires  to  appropriate.  The  owners  are  willing  to  give  up  their  slaugh- 
ter-houses for  a  fair  compensation,  but  their  proposals  have  been  entirely 
rejected  ;  and  the  Commissioners  and  Magistrates  have  sought  to  enforce  com- 
pliance by  criminal  prosecutions  which  have  hitherto  failed.  And  now  the 
Magistrate  suddenly  discovers  that  the  slaughtering  cattle  is  a  public  nuisance 
injurious  to  the  health  of  the  community,  and  desires  the  total  suppression  of  it 
in  seven  days.  I  am  also  informed  that  this  measure  has  been  adopted  while 
a  committee  appointed  by  Government  is  investigating  the  whole  subject. 

"  I  think  that  the  proceedings  now  before  me  are  illegal  and  unjust;  but 
I  have  no  power  to  interfere,  and  I  submit  the  record  to  the  High  Court,  with 
the  recommendation  that  the  order  of  the  Joint-Magistrate^  dated  the  23rd 
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ultimo,  directing  that  the  slaughter-house  be  closed  in  seven  days,  should  be        iS7i« 
quashed."  Xhb  Muni- 

The  further  facts  of  this  case  and  the  arguments  of  counsel  are  suflSciehtly    cipal  Com- 
set  out  in  the  judgment.  missionbrs 

The  Advocate*  General  for  the  prosecution.  ow  thb 

Mf.  MmMmi  and  Baboo  Ashut^sh  Dhur  for  the  defendants.  Suburbs 

Norman,  J. — On  the  15th  of  May,  Mr.  Graham,  the  Magistrate  of  the 
i4-Pfergunnas,  visited  a  slaughter-house  in  the  possession  of  Mahomed  Ali  and 
Munshi  Abbas  Ali  at  Narkuldanga.  He  re(^ords  that  he  found  the  place  in  a 
mdst  filthy  condition  ;  that  no  arrangements  appeared  to  exist  for  the  removal 
of  the  offal  and  blood  ;  that  the  stench  was  abominable,  and  the  ground  satu-  ' 

rated  with  blood  and  filth ;  that  he  was  of  opinion  that  the  occupation  of  ^  ^*  ^-  ^v4^^ 
slaughtering  cattle  and  sheep  carried  on  in  the  slaughter-house  at  Narkuldanga  C^^.W.  R.  6.] 
was  injurious  to  the  health  and  comfort  of  the  community,  and  that  it  should 
therefor^  be  suppresK36d«  He  therefore  ordered  Mahomed  Ali  and  Munshi 
Abbas  Ali,  within  seven  days  from  the  receipt  of  his  order,  to  suppress  the 
occupation^  or  within  that  time  to  show  cause  why  the  said  order  should  not  be 
enforced. 

On  the  Z3rd  of  May  the  defendants  having  been  duly  summoned,  Maho- 
med Ali  and  Munshi  Abbas  Ali  by  their  pleaders  appeared  to  show  cause  why 
the  slaughterhouse  should  not  be  suppressed. 

Vk.  Tonnerre,  being  examined  as  a  witness,  deposed  that,  on  entering  the 
premises,  he  found  a  place  about  20  feet  square  made  of  masonry,  with  a  hole 
in  the  middle,  in  which  a  gumla  was  sunk.  On  the  masonry  and  inside  the 
gumla  was  a  large  quantity  of  coagulated  blood  and  dung  mixed  together.  Se- 
vetal  ^eep  and  goats  were  lying  on  the  ground  with  their  throats  cut.  Near 
these  were  butchers  skinning  other  sheep  and  goats.  Going  a  little  eastwards, 
he  came  to  a  shed,  the  road  to  which  he  describes  as  a  mere  compost  of  mud, 
offal^  blood,  and  cowdung.  He  entered  the  shed,  and  found  it  full  of  freshly 
slaughtered  cattle.  The  floor  of  the  shed  was  of  broken  concrete,  full  of  holes. 
On  both  sides  of  the  concrete  was  mud.  Two-thirds  of  the  breadth  of  the  'shed 
was  concrete,  and  the  remaining  one-third  mud,  consisting  of  offal  and  blood. 
Down  the  nwddle  of  the  shed  was  a  drain.  In  the  drain  was  a  quantity  of  stag- 
nant blood.  Parallel  to  the  shed  was  a  cutcha  drain,  which  received  the  sewage 
of  the  ^41hige  south  of  the  shambles,  and  the  blood  and  offal  out  of  the  gum/a 
atove-mentioned.  The  drain  was  exceedingly  filthy,  and  there  were  large  quan- 
tities of  night-soil  in  it.  In  the  shed  twenty-eight  carcases  of  cows  were  sus* 
pended.  The  greater  part  of  these  cows  were  thoroughly  diseased.  North 
of  the  first  shed  was  another  shed  about  the  same  size.  In  it  about  thirty-six 
cdrcases  of  cattle  were  suspended,  more  or  less  diseased.  The  floor  was  tiled, 
but  in  bad  repair.  On  the  margin  of  the  shed  on  each  side  and  under  was  a 
mass  of  mud,  offal,  and  blood.  The  sewage-drain  above-mentioned  runs  paral- 
lel to  this  shed.  Dr.  Tonnerre  says  the  smell  arising  from  the  whole  premises, 
the  sheds,  and  the  drain,  was  the  most  offensive  and  sickening  smell  he  ever 
experienced.  Between  the  canal  and  the  sheds  there  is  a  large  pond  about  four 
yards  from  the  sheds.  The  drainage  of  the  premises  falls  into  this  pond.  The 
water  of  the  pond  was  simply  filthy  sewage,  emitting  a  most  sickening  and  of- 
fensive smell.  On  the  north-west  of  the  pond  is  a  place  where  blood,  offal,  and 
cow-dung  are  thrown*  The  shiughter-house  is  stffrounded  on  all  sides  byhuman 
habitatbnsi  Dr.  Tonnerre  sajrs :  ''I  considet the  slaughter-house  a  mo^  dan- 
gerous nuisance  to  the  neighbourhood,  and  liable  to  q>mad  dieecMle.    I'OOnaider 
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iS;!.       the  slaughter-house  to  have  a  tendency  to  spread  small-pox  and  cholera  among 

The  Muni-  P^^P^^  ^^^  l*ve  in  its  vicinity."     Dr.  Tonnerre  on  cross-examination  said  he 

ciPAL  Com-'  ^^^  known  the  slaughter-house  for  upwards  of  ten  years ;  he  visited  it  ten  years 

MissioNERs   ^^^'    ^^  ^^  ^^  ^  worse  state  then  than  it  is  now. 

OF  THE  Mr.  Hallan,  a  veterinary  surgeon,  the  President  of  the  Cattle  Plague  Com- 

SuBURBs      mission,  described  the  state  of  the  slaughter-house  and  the  accumulation  of  filth 

OF  Cal-      2ind  offal.    He  speaks  of  the  sickening  stench,  and  says  it  is  likely  to  affect  hu- 

cuTTA       ^^^  ^^^^  ^^^  health.    He  saw  the  livers  and  lungs  of  diseased  animals  which 

^  had  been  slaughtered,  and  says  that  the  consumption  of  the  meat  of  these  ani- 

Mahomed    ^^^^  would  be  dangerous  to  human  life ;  that  the  place  could  not  be  used  as 

^j  a  slaughter-house  without  being  injurious  to  the  health  of  the  neighbourhood, 

BLR         ^  there  were  no  means  to  keep  the  premises  in  a  clean  state.    There  was  no 

r  6  w  R  ^1  ^^PP^y  ^^  clean  water  on  the  premises,  and  no  attempt  at  proper  drainage. 

Mr.  James  Blackburn,  the  engineer  of  the  Gas  Company,  said  that  he  and 
others  were  frequently  annoyed  by  most  disgusting  smells  from  the  slaughter- 
house ;  that  he  had  suffered  in  health,  but  could  not  swear  that  the  smells  from 
the  slaughter-house  were  the  cause  of  it.  The  effect  produced  by  the  smell  is 
a  sickening  sensation,  which  is  worst  in  passing  the  place,  but  he  had  frequent- 
ly felt  it  in  his  own  house,  which  is  4CX)  yards  to  the  south  of  the  slaughter-house. 

Jonathan  Rist,  an  engine-driver,  who  lives  about  500  yards  from  the  slaugh- 
ter-house, speaks  of  the  sickening  smell  which  had  compelled  him  to  leave  his 
food.  He  speaks  of  having  often  felt  the  sickening  smell  in  the  train  when 
comiiig  home. 

Sheikh  Hadu,  a  sirdar  of  coolies,  who  lives  close  to  the  slaughter-house, 
says  that  his  children  and  wife  are  often  made  ill  by  the  stink  which  comes  from 
the  slaughter-house.  He  himself  is  sometimes  made  ill.  His  son  and  brother 
died  of  cholera.  Many  of  his  neighbours  are  made  ill.  They  cannot  eat; 
they  vomit.  On  cross-examination,  he  said  that  he  was  one  of  500  or  6cx)  per- 
sons who  lived  near  who  complained  of  the  nuisance  about  a  year  ago ;  but  the 
Deputy  Magistrate  at  Sealdah,  Kumar  Harendra  Krishna,  dismissed  the  case. 
KedCimath  Ghose,  a  contractor,  lives  about  three  hundred  yards  from  the  sham- 
bles. He  says  an  awful  stink  comes  from  the  slaughter-house  after  4  o'clock. 
"Sometimes  myself  and  family  are  sick  from  it.  We  get  vomiting  sickness, 
headaches,  and  fever.  There  is  a  great  deal  of  sickness  among  the  people  who 
live  near  it.  Many  are  leaving  the  place  altogether."  On  cross-examination, 
he  said  he  also  complained  of  the  nuisance  last  year,  with  all  the  inhabitants, 
Hindu  and  Mahomedan,  of  the  place. 

Miran  Khan,  a  khansama,  gave  similar  evidence. 

The  Joint-Magistrate,  Mr.  Barton,  says:  "The  evidence  of  Drs.  Tonnerre 
and  Hallan,  of  Mr.  Blackburn  and  the  others,  who  speak  of  the  present  state  of 
the  slaughter-house,  is  clear  and  decisive.  It  shows  beyond  a  doubt  that  the 
nuisance  is  a  public  one,  and  of  a  most  dangerous  character,  highly  injurious 
to  the  health  and  comfort  of  the  community."  He  adds :  "  I  visited  the  place 
last  Saturday,  and  the  abominations  of  it  exceeded  every  thing  I  had  seen  in  all 
my  life."  The  Joint-Magistrate  found  the  slaughter-house  at  Narkuldanga  to 
be  injurious  to  the  health  and  comfort  of  the  community. 

The  defendants  declined  to  apply  for  an  order  that  a  jury  should  be  ap- 
pointed to  try  whether  the  order  was  reasonable  and  proper. 

The  Joint-Magistrate  then  ordered  that  the  slaughter-house  should  be  closed 
on  or  before  die  27th  of  May. 
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The  Judge  of  the  24-Pergunnas,  being  of  opinion  that  the  Magistrate's        1871. 
order  was  contrary  to  law,  has  referred  the  proceedings  to  this  Court  under  the  --: — 
provisions  of  s.  434  of  the  Criminal  Procedure  Code.  muni- 

CI  PAL  COM- 

Mr.  Montriou  and  Baboo  Ashutosh  Dhur  contended  that  the  order  was  ille-  u,ssionbrs 
gal,  and  should  be  quashed.  ^^  ^^^ 

They  contended  that  this  slaughter-house  had  been  established  in  1844,    suburbs 
with  the  sanction  of  Mr.  Mytton,  the  Magistrate  of  the  24-Pergunnas.    It  seems     ^p  q^^ 
thatthisorderwaspassedafteracarefulenquiry  whetherthebusiness  of  a  slaughter-      cutta 
house  could  be  carried  on  at  the  place  in  question  without  inconvenience  to  ^^ 

any  one,  and  that  the  Magistrate,  after  personal  inspection,  was  satisfied  with    j^^^Jugp 
the  arrangements  then  made.  They  referred  to  Act  XXI.  of  1857,  and  contend-         . 
ed  that  s.  45,  which  provided  that  no  place  which- was  not  used  as  a  slaughter-    „  -  «' 
house  at  Uie  time  of  the  passing  of  that  Act  should  be  so  used  without  a  7  ®* '-^  *^' 499* 
license  from  the  Magistrate,  must  be  treated  as  having  impliedly  sanctioned  t*^  ^*  ^'  ^J 
the  continued  use  of  then  existing  slaughter-houses.    They  contended  that  a 
slaughter-house  is  not  in  itself  a  public  nuisance,  and  they  contended  that  the 
Municipal  Commissioners,  under  s.  3  of  Act  VII.  of  1865  of  the  Bengal  Coun- 
cil, ought  to  have  compelled  the  defendants  to  remedy  the  defects  in  the 
slaughter-house  by  paving  it,  draining  it,  and  causing  a  proper  supply  of  water 
to  be  provided ;  that  the  Commissioners  ought  to  have  proceeded  under  that 
Act,  and  they  could  not  treat  the  trade  itself  as  a  nuisance,  merely  because  it 
had  been  carried  on  without  due  precautions  to  avoid  creating  annoyance ;  that 
the  carrying  on  of  a  trade  which  had  been  legalized  and  sanctioned  by  public 
authority,  and  carried  on  in  the  same  place  for  so  many  years,  could  ndl  be 
treated  as  a  nuisance  in  a  neighbourhood  where  other  offensive  matters,  such 
as  public  tatties,  pigsties,  and  bone-heaps,  which  the  evidence  shows  to  have 
existed  in  the  neighbourhood  of  the  slaughter-house  in  question,  had  long  been 
borne  with ;  and  on  this  point  they  referred  to  Russell  on  Crimes,  Volume  I., 
p.  319,  3rd  edition. 

The  Advocate-General  appeared  in  support  of  the  order  of  the  Magistrate. 

On  readmg  through  the  evidence,  we  think  that  there  can  be  no  question 
that  the  Joint-Magistrate  was  abundantly  justified  in  finding  that  the  trade,  as 
carried  on  ii^  the  slaughter-house  in  question,  was  most  injurious  to  the  health 
and  comfort  of  the  community.  It  was  no  answer  whatever  to  say  that  the  busi- 
ness was  one  which,  if  proper  precautions  had  been  taken  by  the  defendants, 
might  have  been  carried  on  without  danger  to  the  public  health.  The  permis- 
sion by  Mr.  Mytton  shows  no  more  than  that,  with  reference  to  the  state  of  the 
locality  at  the  time,  when  such  license  was  granted,  and  the  arrangements  then 
made,  the  business  could  then  have  been  carried  on  without  causing  any  nui- 
sance to  the  persons  residing  in  the  vicinity.  As  observed  by  Lord  Tenterden, 
in  a  case  somewhat  similar  to  the  present.  Rex  v.  Crossy*  the  license  would 
not  entitle  the  defendant  to  continue  the  business  one  hour  after  it  became  a 
public  nuisance  to  the  neighbourhood.  Although  the  Commissioners  had  taken 
no  steps  under  Act  VII.  of  1865  agdnst  the  defendants,  the  defendants  had 
ample  warning  to  set  their  house  in  order  by  the  prosecution  instituted  against 
them  by  many  hundreds  of  their  neighbours  in  the  course  of  last  year. 

We  now  come  to  the  point  adverted  to  by  the  Judge  in  sending  up  the  case, 
vtz.,  that  the  evidence  did  not  show  that  the  slaughter-house  is  now  in  a  worse 
condition  than  at  any  time  since  its  establishment;  but,  on  the  contrary,  that  some 

•  2  O.  &  P.  484. 
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—  i^u  .     improvement  has  been  effected  during  riie  l^st  f ew  yeifs,  ^nd  thit  ^  f>MWi  com- 
•i'-  1^-  .      ing  to  reside  in  the  vicinity  of  an  offensive  trade  cannot  set  up  his  owh  right  to 
THE  MyNi-    ui^tainted  air  if  the  owner  of  the  ti'ade  has  acquired  a  prescriptive  right  to  tiir^ 
QiPAL  goM-   jy  jj  ^     rjijjg  notion  of  the  existence  of  a  fipecies  of  right  to  cormpt  Ihe  iir  of  a 
Mi^sipNERs  particular  locality  by  the  exercise  of  a  noxious  trade,  provided  thdt,  «it  the  cpto- 
J^f  ;T"^      menceirieftt  6f  the  nuisance,  no  person  was  in  a  position  to  be  injured  by  it,  has 
Suburbs     b^eu  exploded.    It  seems  convenient  that  we  should  refer  to  two  recent  decisions 
Of  5al-      on  the  subject  of  trades  carried  on  so  as  to  create  serious  nuisances.    In  2%e 
cuTTA       5y.  Helen* s  Smelting  Compc^ny  v.  Tipping*  in  the  House  of  Lords  extensive  opera- 
^   ^.y.    .     tiohs  for  the  smeltingof  o^per  were  carried  on  in  the  neighbourhood  of  the 
Mahomkd    i^ntifi's  property.    The  vapours  exhaling  from  tte  works  did  great  injury  to 
Ali,         the, trees  and  shmbs  on  the  plaintiff's  estate.    It  was  shown  that  the  whole  heigh- 
7%.  (7r.'499.  bom-hood  where  the  copper-smelting  works  were  carried  on  was  m:ore  or  less 
ti6  "W.  R.  fe.]  devoted  to  manufacturing  purposes,  and  it  was  argued  that^  inasmuch  as  the 
Goppier-rsmelting  was  carried  on  in  a  fit  place,  it  miffht  be  earned  on  witli  impu- 
nity.   The  Judge  at  Nisi  Prius  had  told  the  jury  that,  if  a  man,  by  the  erection 
of  a  lime-kilh  or  copper-works,  or  any  works  of  that  descripti9n,  ^nds  over  his 
neighbour's  land  that  which  is  noxious  and  hurtful  to  an  extent  which  Sensibly 
diminldies  the  value  of  the  property  or  the  comfort  of  existence  on  the  property, 
it  is  an  aciionable  injury.    The  House  of  liOrds  considered  this  direction  sub- 
stantially right.    The  Lord  Chancellor  pointed  out  the  distinction  between  cases 
where  the  &ing  alleged  to  be  a  nuisance  is  productive  of  mere  persoi^al  aisconi- 
'    fort,  and  those  where  the  nuisance  produces  material  injury  to  property-    He 
poiitted  out  that,  in  the  latter  case,  the  submission  required  from  persons  livmg 
in  society  to  that  amount  of  personal  discomfort  which  may  be  necessary  for 
the  legitimate  ^d  free  exercise  of  the  tjrade  of  their  neighbours  would  hot 
apply  to  circumstances  the  imn^ediate  result  of  which  is  a  sensible  injury  to  the 
.value  6i  prppcrty.    It  was  argued  that  sensible  discomfort  for  carrying  on  a 
necessary  trade  in  a  suitable  locality  is  not  an  actionable  injury.    Xord  West- 
bury  pointed  out  that  the  law,  as  Isud  down  on  that  subject,  uhquestibhably 
does  not  carry  with  it  the  consequence  that  a  trade  might  be  carried  on  ^o  as  to 
cause  injury  and  destruction  to  neighoburing  property.    The  case  is  stronger 
where  the  nuisance  is  one  not  merely  injurious  to  property,  but  dangerous  to 
health.    Iti  The  Stockport  Water-works  Company  v.  Pottir\  the  nuisance  con- 
sisted in  the  discharge  into  a  brook  of  dye-stuff  containing  arsenic,  the  effect  of 
which  was  that,  in  the  reservoir  of  the  Stockport  Water-works,  eleven  miles 
below  the  defendant's  works,  arsenic  was  found  in  the  proportion  6f  neariy  fi.ve 
grains  to  one  pound  weight  of  mud.    It  was  contended  that  the  defendant's 
trade  was  carried  on  in  a  proper  place  and  in  a  proper  manner.    The  Chief 
Baron,  in  the  course  of  the  argument,  observed  that  his  impreswoh  w^  diat,  if 
a  person  carries  on  a  noxious  trade  in  a'"particular  place  to  which  the  exigen- 
cies of  society  cause  a  town  to  extend,  the  assent  of  the  growing  population  to 
the  nuisance  must  not  be  presumed.    Baron  Martin,  in  giving  juc^thent,  ob- 
served: "The  defendants  carried  on  the  trade  for  their  own  profit,  and  die 
public  are  benefited  by  the  canyihg  on  of  all  tfades;  but  what  answer  is  that  to 
persons  whose  water  for  drinking  is  affcted  by  arsenic  p6ured  into  it  by  per- 
sons carrying  on  such  a  trade."    As  to  the  claim  of  a  prescriptive  right  Alluded 
to  by  the  leanied  Judge,  we  may  observe  that  no  prescriptive  right  to  maintain 
the  slaughter*house  in  its  present  condition  ways  set  up  before  the  Joint-Magis- 
trate, nor  could  any  such  right  have  been  effectually  asserted  \  first ^  because  it 
i^pears  on  the  evidence  that  the  slaughter-house  has  existed  in  its  present  p6- 

'  •35L.J.Q.B.67.  t7H.&N.i6o. 
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sition  p^y  fpr  about,  six,  or  at  most,  ten  years ;  secondly,  there  is  no  evidence        1871. 
that,  even  during  the  whole  of  that  time,  the  place  was  used  in  the  same  man-  ^''mt'* 

ner,  and  the  stenches  emitted  to  the  same  extent,  as  at  present ;  ihirdly,  fn  our,  Tfflff^pw^- 

opii^ion,  it  is  clear  that  no  length  erf  enjoyment  can  legalize  a  public  nuisance*  cipal^m- 

involving  actual  danger  to  the  health  of  the  community.  missionw^ 

OF  TIfB 

The  Judge  is  wrong  in  supposing  that  it  was  incumbent  on  the  prosecution  Suburbs 

to  show  that  the  slaughter-house  was  in  a  worse  condition  than  formerly.    The  pp  Q^y 

prosecutioh  proved  that  the  slaughter-house  was  in  such  a  condition  as  to  make  cutta- 
it  a  nuisance  dangerpus  to  health,  and  if  there  was  or  could  be  any  justification         ^  • 

for  its  maintenance  in  such  a  condition,  it  was  for  the  defendants  to  show  that  j^^^Qm^jj 
by  way  of  answer.  . 

We  are  o£  cpinioii  that  the  order  of  the  Joint-Magistrate  was  ^  legal;  and  7  B.  L^  R.  499* 
pioper  order.  I[i6  W.  R.  6.] 


Be/on  Mr,  Justia  Ktmp^  and  Mr.  JmHc$  Glpver, 

1871  • 

THE  QUEEN  v.  GIRISH  CHANDRA  GHOSE  amd  ow|ci^t.  Augusts 

Criminal  Procedure— Act  XXV,  of  1861,  ss,  66,  ig4,  24g^Act  Vlll.  of  i86g,  s.  3^.       .     'y,'  R  jo  1 


A  Magistrate  of  a  district,  before  whom  a  complaint  had  been  made,  without  com- 
plying with  the  provisions  of  s.  66^  Act  XXV.  of  186x4  sent  the  petition  to  be  disposed 
of  by  a  Deputy  Magistrate ;  and  when  the  Deputy  Magistrate  had  proceeded' to  somo  6k» 
^t  with  the  case^  the  Magistrate  took  it  up^  and  tried  it  himself. 

Held^  that  non-compliance  with  the  provisions  of  s.  65  of  Act  XXV.  of  186I  n^de 
the  subsequent  proceeding's  void. 

Held  also,  that  the  Magistrate,  having  once  sent  the  case  to  the  Deputy  Magistrate 
for  trial,' liad'  no  poweir  to  try  the  case  him^If,  without  formally  recordfcag  a  prooseding 
under  s.  3j6  of  Act  VIII.  of  i869.< 

Ons  Golab  Raur  charged  the  prisoners  in  this  case,  before  the  Magistrate 
of  Howrah  with  having  extorted  froip.  her  a  sum  of  Rs.  lOO,  by  putting  her  in 
fear  of  an  arrest  under  a  warrant  which  they  said  had  issued  against  her,  ana 
by  threatening  to  have  her  brought  ut>  before  the polii^aA  a ^ispMous  charac- 
ter and  iai  having  stolen  prqf>erty  m  her  pOsafe^aion,  ao^l  wiA  hiftvipg.  violently 


•See  W.eld^  v,  Hornby,  7  East  199 ;  Rex  v.  Cross,  3  Camp.  224,  per  Norman^  J. 

t  A^liscellaneous  Crimtnal  Case,  No.  94  of  1871. 

XActXXV^  of  1861,  s,  6$.— "  When>  in  order  to  the  issuiog  ol  a  summons  or  a  warrant 
against  any  person  for  any  offence,  a  complaint  is  rtasSe  be^re  ^e  M|i(^strate  ofthedis^c^'  '6i 
a  Magi^tb  who  IS  kdthorized  to  receive  such  complaltil  #ithout^  refe^euce  from  tire  Mudmte 
of  the  district,  such  Magistrate  shall  examine  the  complainant.  The  examination  shall  be  re- 
duced mto  writing,  and  shall  be  signed  by  the  complatnaat  and  i^so  by  the  Magistrate.'* 

§  Act  VIII.  ofi8S9»'s.  36u--^<The  Magistrate  of  tbs  cUsfanct,  or  a  MMTistrate  in  charge  of  a 
division  of  a  district,  may  respectively  wTUiaicaw  any  iaruninal'case  fb^  any  Court  subordinate 
to  him>  and  may  enquire  into  or  hy  tl^e  case  himself,  or  rb^r  ittpr  enqkiiry  or  trial  to  any  other 
such  Court  competent  to  e||9|iC$  iiM!^t>r  try  the  same.^/ 


Digitized  by 


Google 


420  BENGAL  LAW  REPORTS.  VOL.  VIL 

ii87i.        carried  away  another  sum  of  Rs.  ic»  from  her  while  she  was  counting  out  the 
Quggj^       first  sum  of  Rs.  lOO.     On  the  back  of  the  petition  containing  this  charge,  the 
^  Magistrate  simply  wrote  an  order,  sending  the  complaint  to  Baboo  Dwarka 

GiRisH       ^       Banerjee,  Deputy  Magistrate,  to  be  disposed  of  according  to  law.    The 
-  Deputy  Magistrate  took  down  the  statement  of  the  complainant  in  writing,  and, 

A  DRA     entertaining  doubts  as  to  the  truth  of  the  case,  requested  the  Magistrate  to  direct 
L°R^'       *  police-enquiry  into  the  matter,  keeping  the  case  on  his  file.    The  Magistrate 
r  fi  w  »  ^*^  accordingly  ordered  the  police  to  make  an  enquiry,  and  report  on  it.    The 
[16  W.  R.  40.]  police-report  was  against  the  truth  of  the  complaint.    The  District  Superintend- 
ent, while  transmitting  the  report  to  the  Magistrate,  recorded  his  opinion  that, 
having  himself  sent  for  the  complainant,  and  examined  her  and  her  witnesses, 
he  believed  that,  if  a  judicial  investigation  were  held,  the  case  would  be  proved. 
On  receiving  this  report,  the  Magistrate  summoned  the  accused,  and  proceeded 
to  try  the  case  himself,  without  recording  any  reason  for  withdrawing  the  trial 
of  the  case  from  the  Deputy  Magistrate  to  himself.    One  of  the  prisoners,  Ro- 
shan  Ali,  appeared  at  a  subsequent  stage  of  the  case,  after  the  witnesses  for  the 
prosecution  had  been  examined  in  the  presence  of  the  other  prisoners.    The 
Magistrate  then  recalled  the  witnesses,  and  asked  them  to  identify  Roshan  Ali; 
and  after  that  was  done,  the  prisoner  was  allowed  to  cross-examine  them. 

The  Magistrate,  after  taking  evidence  on  both  sides,  convicted  all  the  pri- 
soners— Roshan  Ali  of  theft  and  extortion,  Tamizuddin  of  extortion,  Dingo 
Strang  and  Alahabax  of  aiding  and  abetting  extortion,  and  Girish  Chandra  of 
aiding  and  abetting  the  same  as  a  public  servant. 

In  appeal,  the  Sessions  Judge  of  Hooghly  upheld  the  conviction  of  the  Ma- 
gistrate, but  modified  the  sentence  passed  on  Roshan  Ali,  by  reducing  one 
sentence,  on  the  ground  that  the  two  offences  of  which  he  was  convicted  were 
supported  by  the  same  evidence. 

On  an  application  under  s.  404  of  the  Criminal  Procedure  Code,  the  High 
Court  sent  for  the  proceedings. 

Baboo  Ambica  Charan  Bose  (with  him  Mr.  M,  Z.  Sandel)  now  appeared 
for  the  prisoners,  and  contended,  firstly ^  that  non-compliance  with  the  provi- 
sions of  s.  66  of  the  Criminal  Procedure  Code  rendered  the  subsequent  proceed- 
ings void,  as  they  had,  therefore,  no  legal  initiation :  the  provisions  of  a  penal  law 
must  be  strictly  construed.  See  Dulali  Beway,  Bhuhan  Shaho^  and  Tht 
Queen  v.  Mahtm  Chandra  Chuckerbutty,^ 

Secondly  J  that  the  Magistrate  was  guilty  of  an  irregularity  in  trying  the  case 
himself  after  having  transferred  it  for  trial  to  a  Deputy  Magistrate  under  s.  67 
of  the  Procedure  Code  without  recording  a  proceeding  under  s.  36.  See  Shanto 
Teornt'y,  BeliltosX  and  In  the  Matter  of  Naba  Kumar  Banerjee. \  Thirdly ^ 
he  pointed  out  that  the  witnesses  for  the  prosecution  had  not  been  examined  de 
novo  in  the  presence  of  Roshan  Ali,  and  he  contended  that  it  was  not  sufficient  to 
read  over  to  the  prisoner  the  examination  already  recorded,  and  only  to  allow 
him  to  cross-examine.  See  ss.  194  and  249  of  the  Procedure  Code ;  this  was 
a  defect  which  could  not  be  supplied.     See  The  Attorney-General  of  New 

•3  B.  L.  R.  A.  Cr.  53  (seep.  122  of  this  book). 

1 7<^.  67  (see  p.  131  of  this  book). 

t  Id,  Ajpp.  451  (see  p.  141  of  this  book). 

§  5  B.  L.  R.  App.  45  (see  p.  230  of  thb  book). 
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South  Wales  v.Bertrandy*  The  Queens,  Bishonath  Pal,\  The  Queen  v.  Ahdool        1871, 
Setar.X  The  Queen  v.  Kalee  Thakoor,\   and  The  Queen  v.  Mahima  Chandra  — 
Chuckerhutty\  2"ben 

No  one  appeared  to  support  the  conviction.  Girish 

Glover,  J. — ^We  are  very  unwilling  to  interfere  with  the  orders  passed  in    Chandra 
the  Courts  below,  because  the  investigation  appears  to  have  been  very  carefully      Ghosb, 
and  thoroughly  made,  and  the  evidence  is  full  and  satisfactory.    There  can,  7  b.  L.  R.  513. 
however,  be  no  doubt  that  the  Magistrate  has,  in  more  than  one  particular,  con-  [ig  w.  R,  40.] 
travened  the  provisions  of  the  Code  of  Criminal  Procedure,  and  we  have  no 
choice  but  to  quash  his  proceedings  as  illegal. 

In  the  first  place,  he  did  not  record  the  complainant's  statement  before  re- 
ferring the  case  to  the  Deputy  Magistrate,  as  he  was  bound  to  do  under  s.  66 
of  the  Code.  There  is  an  order  on  the  back  of  the  petition  making  over  the 
case,  but  no  examination  of  the  complainant  "reduced  into  writing,  and  signed 
by  the  complainant  and  the  Magistrate."  In  the  cases  of  Dulali  Bewa  v. 
Bhuban  Sha^  and  of  The  Queen  v.  Mahim  Chandra  ChuckerbuUy**  it 
has  been  decided  that  such  a  departure  from  the  rules  of  procedure  makes  the 
acts  of  a  Magistrate  illegal. 

The  appellant  further  contends  that  the  Magistrate,  having  once  made  over 
the  case  to  &e  Deputy,  could  not  try  it  himself,  without  formally  recalling  the 
case  from  the  lower  Court  under  s.  36.  The  point  has  been  ruled  in  Shanto 
Teorm  v.  Beltltos,fjf  and  should,  I  think,  be  given  in  favour  of  the  appellant 
in  this  case. 

There  are  other  questions  of  law  nused  :  one  that,  as  regards  Roshan  All, 
part  at  least  of  the  evidence  against  him  was  not  recorded  in  his  presence ;  an- 
other, that  several  witnesses  whom  the  accused  wished  to  call  were  not  sum- 
moned. We  do  not  see  anything  on  the  record  that  would  substantiate  the  last 
objection ;  and  had  it  been  a  true  one,  it  would  have  been  made,  we  should  sup- 
pose, to  the  Judge  when  the  appeal  was  before  him.  The  first  is,  however,  at 
least  pardy  correct,  as  the  record  itself  shows.  As,  however,  it  appears  that  the 
conviction  must  be  quashed  on  the  two  first  objections  tsJcen,  it  will  be  unneces- 
saiy  to  further  enquire  as  to  the  second. 

The  appellants  must  be  discharged. 

Conviction  quashed. 
^--^ 

Be/ore  Mr,  Justice  Norman,  Offg,  Chief  Justice,  and  Mr,  Justice  Ainslie, 
THE  MUNICIPAL  COMMISSIONERS  FOR  THE  SUBURBS  OF  CAL-        18(59. 
CUTTA  (Prosecutors)  v,  AMANAT  ALI  and  another  (DEFENDANTs)4t        T^y^^- 

Criminal  Procedure  Code  {Act  XXV.  of  1861),  ss,  308,  310,  311,  3i3-~Nuisance~-        7  B.  L.  R.  516. 

Slaughter'house, 

When  a  Magistrate  under  8.  308,  Criminal  Procedure  Code,  has  ordered  the  suppres- 
sion of  a  trade  or  occupation  as  a  nuisance,  and  injurious  to  the  health  of  the  community, 


•36L.J.P.C.«. 

t  3  B.  L.  R.  A.  Cr.  20  (see  p.  loa  of  this  book). 

i  3  W.  R.  Cr.  36. 

i  5  W.  R.  Cr.  65. 

J  4  B.  L.  R.  App.  77  (see  p.  187  of  this  book). 
3  B.  L.  R.  A.  Cr.  53  (see  p.  laa^of  this  book). 
Id,  67  (see  p.  131  of  this  book). 
H3  B.  L.  R.  App.  151  (see  p.  141  of  this  book;). 
Reference,  under  s.  434  of  the  Code  of  Criminal  Proce^ar^  by  the  Sessions  Judge  of  the 
fguwias. 
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ijQj^l^  tJM^  High  Court  will  not  ioterf^re^  unless  tfaey  find  either  (i)  that  there  waa  no  res^ona}^ 

■11  evidence  before  the  Magistrate  of  the  trade  being  injurious  to  the  health  and  comfort  of 

T^e  l^/Iu^i-  the  community,  Or  (ii)  that  the  cause  shown  was  such  as  ought  to  have  satisfied  the' 

CIPAL  Com-  Magistrate  that  his  order  for  suppressing  the  trade  was  not  reasonable  and  proper,    th^ 

MissiQfU^  Court  take  the  findings  of  fact  by  the  Ms^strate  to  be  correct,  unless  they  see  that  there 

f*wwi«»«»  ig  jj^j  ^jj  ^jjg  record  ai^y  evidence  to  warrant  such  findings. 

Si»JiW9  T«is  WW  a  reference  by  the  Judge  of  the  34-Perguni}ia3  under  s.  434  of  tl^. 

QF  Ca^-     Crimmal  Prpceduxe  Code. 

CMTIA  jj^^  letter  was,  in  the  following  terms : — 

Amanat  *'I  h^v^  t^^  honour  to  subinit,  for  the  orders  of  the  High  Court,  undfw; 

Ali         S'  434  of  the  Criminal  Procedure  Code,  the  records  of  two  cases, '.in  which  the 

7  B.  L.  R.si6.  M^psiate^  proceeding  under  si  308  of  the  Code,  has  ordered  the  suppression^ 

Ot  the  isiaughtej-bpuse  of  Amanat  Ali  and  Saadat  AJi  in  one  c^s^  and  of  Hing^ 

Bew4  an4;  Karin^  Bul^sb  in  the  other  c^e. 

"  2^.  These  parties  have  appealed,  and  it  appears  to  me  that  I  ought  not  to- 
reject  the  appekfe,  wkh  reference  to  the  order  of  the  High  Couri  ofthe  19A 
June  last;  in  Ihe  case  of  Mahomed  Ali  aiid  Abbas  Ali,*  because  the  ca^  at^' 
8omew;hat  different,  t- 

"J.  Ifl  thfi  case,  of  Amanat  Ali  aQdrS^iadat  Ali,  i^  i^.urgpd  that  th«  rx^ 
dfealevidftrice:  adduced  bF  th«  Municipal  Coipmispion^rs  isi  rebutted  by  strc^ig 
aiffilfeal,eyideiM:e»  wbkh  shows  thajt  thi  proprie^orsSiay^  tal^^  special^  car^.  to 
cany  on  the  trade  in  such  a  manner  as  to  avoid  what  is  injurious  to  tbj^  heajdii 
aiid  cowjEort  of  the  coiftn^unity.  The  evidence  for  the  p^ps^utiw  djaw$  that 
the  i)eal  nuisance  is  to  be  ascribed  to  the  adjoining  premises)  in  which  the  occur- 
pant  breeds  maggots ;  and  the  only  connection  between  the  two  i^  that  the  on^ 
piocures.offal  from  the  other.  It  is  said  also  that  much  of  the  stench  is  attribur 
trf)le  to  a  coUeqtion  of  sweepings  and  refuse  bipught  from  die.  Fort  and  clepo- 
sited  on  the  ground  in  the  vicinity,  over  which  the  proprietors  qf  the  sla«ghteir 
house  have  no  control  The  Magistrate  refused  to  summon  the  witnesses  who 
would  havft  proved  the^  facts,  and  he  relies  on  a  petition,  whfech  is  not  evidence, 
and  the  subscribers  of  which  would  have  been  obliged  to  admit  on,  eS^amiwatiou 
that  they  live  at  a  great  distance  from  the  slaughter-hous^^  and  on  his  c^n  evi- 
dence,  although  ^  declined  to  submit  himself  to  cross-examination.  He  told 
the  appellants'  pleader  that  no  amount  of  evidence  would  alter  his  opinion ; 
but,  in  truth,  he  wag  unable  to  judge  impartially,  for  he  was  the  pro^utpc  and 
thje  promoter  of,  the  several  prosecutions,  against  the  slaughter-houses, 

"  4.  In  the  case  of  EUngun  Bewa  and  Karim  Ba^h,  it  is  ur^^  that|  the 
Magistrate  refused  to  examine  more  than  four  witnesses  for  the  defence, 
although  19  were  in  attendance,  and  the  appellants  prayed  that  he  would 
examine  some  250  ot  the  persons  residing  in  the  neighbourhood. 

"5.1  have  no  power  to  interfere  in  these  cases,  and  it  appears  to  me  un- 
necessary to  say  more  than  that,  in  my  opinion,  the  order  of  the  Magisfaate 
ought  to  be  revised. 

"6.  In  submitting  the  former  case  to  the  High  Court,  1  did  ^ot  lay  any 
stress  on  an  alleged  right  by  prescription,  and  did  not  intend  to  ei^pr^^s  any 
opinion  that  a  trade  which  is  a  nuisance  could  not  be  stopped  or  removed  by 


*  Ante,  p.  499  (see  p.  412  of  this  book). 
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proceedings  ttken  hi  the  proper  Court.    An  occnpation  ^hich  imperfectly  law-  isyt. 

ful  and  innoxious  in  itself  may  be  so  conducted  as  to  become  a  nuisance  to  t„ ^  Mukt- 

6thers,  and  the  Cotirts  may  put  a  stop  to  it.    But  it  appeared  to  me  that  the  ^^^^^q^^^^ 
proper  mode  of  procedure  is  to  sue  for  dtoiages,  or  for  an  injuiKtion  in  the 
Civil  Court,  as  in  the  cases  to  which  the  judgment  of  the  High  Court  refers,* 
and  that  the  provisions  of  the  Criminal  Procedure  Code  regarding  public  nui- 

sances  are  not  applicable  to  slaughter-houses.    If  parties  were  damaged  by  Suburbs 

the  disposal  of  the  sewige  of  the  suburbs,  the  Magistrate  would  not  close  the  ^^  ^^"^ 

sewers  as  a  nuisance,  but  would  make  better  arrangements.    There  are  other  cutta 

laws  specially  enacted  for  the  purpose  of  compelling  persons  to  keep  their  pre-  v. 

mises  clean ;  and  the  Municipal  Commissioners,  as  it  seemed  to  me,  should  Amanat 

put  those  laws  in  force.    I  am  of  opinion  that  these  persons  have  a  just  griev-  Ali, 
ance  when  they  find  that  the  Chairman  of  the  Municipality,  who  is  endeavour-  7  B.  L.  R.S16 
fng  to  suppress  a  valuable  trade,  constituted  himself  the  Judge  in  the  trial  of 
the  case  which  he  has  promoted." 

The  Magistrate  6n  the  14th  June  issued  an  orderlihder  s.  308  of  the  Cri- 
minal Procedure  Code  on  Amanat  Ali  and  Saadat  Ali,  the  owners  and  lessees 
of  the  slaughter-house  at  Kurya,  to  suppress  the  trade  carried  on  there,  as 
being  |injurious  to  the  health  of  the  community,  within  four  days,  or  to  appear 
on  the  19th  instant,  and  show  cause  why  the  order  should  not  be  obeyed. 

On  the  19th  June  the  accused  appeared,  and  were' heard  by  thieir  vsJceel* 
Nme  witnesses  were  pkkhtced  and  examined  for  the  prosecution  (on  the  19th), 
and  twelve  witnesses  (on  the  20th)  for  the  defence. 

With  regard  to  the  maggot-breeding  referred  to  in  the  Judge's  letter  as  (in 
Ills  opinion)  the  efficient  and  immediate  cause  of  the  nuisance  complained  of, 
a  witness  for  the  defence,  Chotta  Maira,  deposed  as  follows  if — 

I  am  a  mether- jemadar,  on  Rs.  10  a  month,  in  the  service,  of  die  King  of 
Oudh  (Wajed  Ali  Shah).  I  know  Amanat  AK.  My  maggot  business  is  dose 
to  his  rill-khana.  It  is  the  east  side  of  [the  nulla,  which  is  close  to  the  slaughter- 
house. There  are  several  bamboo  clumps  there.  I  have  three  bigas  Six  katas 
of  Idnd  there.  I  rent  it  from  Hakim  Karamat  Hossein.  I  have  bred  maggots 
there  for  six  or  seven  years.  They  are  bred  from  cow-dung  ind  other  dung 
and  blood.  I  have  no  connexion  with  Amanat  Ali.  The  sweepings  are  depo- 
sited near  the  slaughter-house — dung  and  all  kinds  of  filth.  I  have  been  sum- 
moned and  fined  for  leaving  this  place  in  a  fifthy  state  three  or  four  times.  I 
got  a  summons  eight  days  ago  (identifies  the  summons  he  received  from  the 
jemadar).  The  stench  from  this  does  not  reach  the  slaughter-house.  I  have 
never  smelt  any  stench  in  the  slaughter-house.  It  is  alwavs  clean.  I  drink  the 
water  of  the  tanks  near  the  slaughter-house.  No  Hindus  live  near  the  slaughter- 
house.   My  house  is  about  twelve  bigas  from  the  slaughter-house. 

Cross-examined — I  have  not  brought  my  lease.  Karamat  is  a  hakim;  he 
is  not  here.  I  get  the  dung  and  blood  from  the  slaughter-house  6f  Amanat  Ali. 
The  dung  in  the  stomachs  of  the  slaughtered  animds  is  the  bed  for  my  maggots. 
I  get  this  kind  as  much  as  I  want  from  the  slaughter-house.  My  servants 
bring  it  from  the  slaughter-house.  I  have  five  for  ill  my  w6i^  here,  and  pay 
them.    They  get  Rs.  6  each.    I  get  about  Rs.  125  for  three  or  four  months. 

•  Antey  pp.  508,  ^  (see  pp.  417,  41S  of  this  bo6k). 

t  The  otn^  depoiiuohs  are  not  ^ven,  b^duise  the  Court  held  ^at  they  cotdd  not  weigh  or 
cdin^lt^  the  cvid^oce :  thoy  tfeatod  it  as  an  ordinary  ovil  specnd  app^^KBPORiBR. 
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1871.  I  am  a  servant  also;  Rs.  10  monthly.    There  is  no  bad  odour  from  this  coUec- 

tion  of  dung,  neither  is  there  any  in  the  slaughter-house.   There  is  a  bad  stench 

The  Muni-  ^^^  ^^  sweepings  from  the  Fort  when  the  rain  falls.  I  have  known  Amanat 

ciPAL  Com-  ^j  £qj.  eleven  or  twelve  years.    I  have  taken  dung  from  his  slaughter-house 

MissioNERS  for  a  year.  I  have  no  friendship  with  Amanat  Ali.  I  pay  nothing  for  the  dung, 

OF  THE  and  Amanat  Ali  pays  me  nothing  for  taking  it  away.    It  is  brought  in  baskets. 

Suburbs 

OF  Cal-  O^  the  2 1st  June  the  Magistrate  gave  judgment  as  follows  : — 

cuTiA  The  parties  convicted,  and  whose  trade  is  suppressed,  petitioned  the  Ses- 

V-  sions  Judge  to  call  for  the  record,  and  to  refer  Uie  proceedings  under  s.  434, 
Amanat  Criminal  Procedure  Code. 
Ali 
7  B.  L.  R.S16.  ^^  ^^®  ^^^^  instant  an  order  was  issued  by  me,  under  s.  308  of  the  Cri- 
'  minal  Procedure  Code,  on  Amanat  Ali  and  Saadat  Ali,  the  owners  and  lessees 
of  the  slaughter-house  at  Kuiya,  to  suppress  the  trade  carried  on  there,  as  being 
injurious  to  the  health  of  the  community,  within  four  days,  or  to  appear  on  the 
19th  instant,  and  show  cause  why  this  order  should  not  be  obeyed.  According- 
ly they  appeared  on  that  day,  and  evidence  was  gone  into  both  in  support  of  and 
against  the  order.  Dr.  Tonnerre,  Health  Officer  to  the  Justices  of  Calcutta, 
was  examined  at  considerable  length.  His  evidence  is  to  the  effect  that  the 
sheds  used  for  slaughtering  the  cattle,  and  the  surrounding  premises,  were  in 
a  very  filthy  state ;  that  the  flooring  and  drain  in  the  shed  were  defective,  and 
allowed  blood  and  other  animal-matter  to  percolate  and  decompose  there;  the 
nearest  water  obtainable  for  the  purpose  of  cleansing  the  sheds  was  that  of  a  tank 
which  received  the  sewage  of  two  places  where  hide-pickling  was  carried  on,  and 
which  appeared  to  be  saturated  with  animal-matter.  In  the  neighbourhood  he 
found  a  bamboo-grove,  which  was  filled  with  the  contents  of  the  stomachs  and 
guts  of  animals,  and  in  the  village  close  by  was  an  accumulation  of  filth  from 
die  slaughter-house,  that  a  hundred  carts  could  not  have  carried  away,  near  the 
masonry  reservoir  intended  to  receive  the  drainage  from  the  slaughter-house. 
He  saw,  in  a  place  worn  by  rain-water,  coagulated  blood,  offal,  and  dung,  which 
in  due  course  would  be  carried  into  the  public  drain  close  by.  He  positively 
asserted  that  the  stench  arising  from  the  slaughter-house  was  injurious  to  the 
health  of  the  community ;  that  the  stench  arising  from  the  bamboo-grove  was 
specially  insufferable ;  that  the  drain  in  the  neighbourhood  of  the  slaughter- 
house was  unapproachable  in  the  dry  weather.  He  states  that,  without  proper 
water-supply  and  proper  drainage,  no  slaughter-house  can  be  carried  on  so  as 
not  to  be  a. nuisance ;  that  here  no  such  supply  of  water  and  proper  drainage 
can  be  said  to  exist.  He  further  deposed  to  diseased,  and  even  dead,  cattle 
being  taken  to  this  slaughter-house  to  be  made  use  of.  On  several  occasions 
ryots  in  the  neighbourhood  had  complained  to  him  of  their  being  made  ill,  and 
of  their  not  being  able  to  sleep  from  the  stench.  Dr.  Hallan,  President  of  the 
Cattle  Plague  Commission,  gave  evidence  of  a  similar  description.  He  exa- 
mined the  meat  of  some  of  the  animals  recently  slaughtered  there,  and  found  it 
diseased.  He  considered  the  noxious  gases  arising  from  the  slaughter-house, 
the  reservoir,  and  the  quagmire  in  the  bamboo-grove,  must  be  injurious  to  the 
health  of  the  community.  Dr.S.M.  Shircore,  Civil  Surgeon  of  the  24-Pergunnas, 
gave  similar  evidence.  He  did  not  give  so  bad  an  account  of  the  tank  in  the 
neighbourhood  as  Dr.  Tonnerre,  but  did  not  appear  to  have  examined  it  equal- 
ly minutely.  He  states  that  the  neighbourhood  is  thickly  populated,  and  that 
the  slaughter-house  as  carried  on  is  productive  of  unhealthiness.  No  means 
appeared  to  exist  for  fluxing  the  slaughter-house,  and  such  a  slaughter-house 
could  not  be  properly  carried  on  without  a  proper  supply  of  water.  Some  Hindu* 
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Witnesses,  resident  in  the  neighbourhood,  deposed  to  the  inconvenience  expen-        187'* 
enced  by  them  in  consequence  of  the  bad  smells  arising  from  this  slaughter-    j^^  Mumi- 
house.     One  Mahomedan  witness,  a  tailor,  went  so  far  as  to  say  that  he  had  ^^^^^  q^^^ 
left  the  spot  in  conseqjiience  of  the  nuisance  ;  he  himself  having  been  made  ill,   jussionbrs. 
and  one  of  his  children  having  died.     William  Carew,  a  police-inspector,  who      ^^^  ^^^ 
had  been  at  the  slaughter-house  on  twelve  different  days  between  the  2  5th  of  May     £^3^1^33 
and  the  loth  of  June,  deposed  to  seeing  maggots  there,  crawling  up  from  under 
the  tiles  and  between  the  tiles,  and  from  the  earth  and  side.     Charles  Barnard,      ^^  ^^ 
another  police-inspector,  deposed  to  seeing  the  stomachs  and  entrails  of  the       cutta 
slaughtered  animals  being  carried  away  to  the  bamboo-grove  before-mentioned.  "• 

amanat 
The  owners  of  the  slaughter-house  have  produced  two  medical  witnesses,  ali, 
who  have  both  given  certificates  to  the  effect  that  the  slaughter-house  was  clean  7  b.  L.  R.  516 
and  inoffensive.  The  first  of  these,  Dr.  Tamiz  Khan,  Lecturer  on  Medicine,  [,5  w.  R.6.] 
Vernacular  Classes,  Medical  College,  visited  the  place  on  the  last  occasion 
on  the  19th  instant,  at  the  request  of  the  owner.  He  found  the  place  perfectly 
sweet  and  clean,  and  he  considers  that  the  slaughter-house  possesses  all  the  re- 
quirements of  such  a  place.  He  observed  a  bad  stench  from  a  place  near  the 
slaughter-house,  where  he  was  informed  the  sweepings  of  the  Fort  stable  and 
kitchen  refuse  were  thrown,  but  this  was  the  only  bad  odour  about  the  place. 
He  did  not  see  what  became  of  the  offal,  but  was  informed  it  was  taken  away 
in  carts.  Dr.  George,  of  37,  Park  Street,  visited  the  place  on  the  morning  of 
the  1 8th  (Sunday),  and  found  it  perfectly  clean  and  dry — nothing  could  be  clean- 
er. He  found  the  flooring  and  drains  in  good  order.  He  found  no  offensive 
smell  from  the  deposit  to  the  east  of  the  sheds  (Fort-sweepings).  He  did  not 
consider  this  slaughter-house  would  be  injurious  to  the  health  of  the  neighbour- 
hood. He  should  not  consider  the  drainage  here  provided  sufficient,  if  the 
drainage  in  the  neighbourhood  were  similar  to  that  in  Calcutta  town  (this 
being  in  the  suburbs).  He  also  said  if  blood  were  allowed  to  remain,  and  offal  to 
be  about  the  place,  it  would  be  decidedly  injurious  to  health.  Abdul  Wasid, 
who  described  himself  as  a  native  doctor,  said  that  he  was  a  servant  of  Amanat 
Ali  and  Saadat  Ali ;  that  he  was  employed  to  prevent  diseased  cattle  from  be- 
ing admitted  to  the  slaughter-house,  and  to  superintend  its  cleansing.  He  also 
said  that  all  the  blood  and  offal  were  carried  away  in  carts  to  a  distance  of  two 
or  two-and-a-half  coss.  This  statement  on  cross-examination  appeared  to  be  un- 
true. Chotta  Moira,  who  described  himself  as  a  jemadar  (mehter)  in  the  ser- 
vice of  the  King  of  Oudh,  was  called  to  prove  that  the  bamboo-grove  mentioned 
above  was  in  his  possession,  and  that  he  bred  maggots  there.  He  denied  any 
connection  with  Amanat  Ali,  and  deposed  to  having  received  summonses,  and 
to  having  been  fined  three  or  four  times  (by  the  Suburban  Commissioners) 
for  having  this  grove  in  a  filthy  state,  but  he  admitted  that  he  obtained  his  dung 
and  offal  from  the  slaughter-house  of  Amanat  Ali  without  payment,  and  that 
he  had  once  held  this  slaughter-house  on  lease  for  a  year.  Certain  witnesses 
In  the  neighboiirhood  deposed  that  they  suffered  no  inconvenience  from  the 
slaughter-house,  and  a  petition  was  filed,  bearing  the  signatures  of  over  three 
hiindred  residents,  in  which  it  was  stated  that  they  were  employed  in  and  about 
the  slaughter-house,  and  suffered  no  inconvenience  from  it.  I  should  mention 
that  a  petition  was  also  put  in  by  certain  residents,  bearing  forty-one  signatures, 
stating  that  the  slaughter-house  was  a  nuisance.  In  the  petition  filed  in  favour 
of  the  slaughter-house,  most  of  the  signatures  appeared  to  have  been  written  by 
one  hand,  and  it  was  stated  in  evidence  that  the  document  had  been  written 
and  circulated  by  Sham  Sher  Ali,  the  mooktear  employed  on  behalf  of  the  own- 
er.   Other  witnesses — a  large  number — were  present^  but  I  did  not  examine 
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18^1  •        them,  as  Baboo  Ashutosh  Dhur,  the  pleader  on  behalf  o£  tbe  ownec„  coxKroisitd 
Tot  Mr  "^    ^^  ™*  ^^^'  ^^^^  ^®  nature  of  thfikr  evidence  and  their  position,  it  would  be 
*HE  Mtnqi-  ^yast^  of  tjme  ^q  record  it.    The  important  point  to  consider  is  the  evidence 
cipalOom-    given  by  the  medical  gentlemen  examined.    I  consider^  that  the  evidence  ol 
MissioNERs  ]^r8  Tonncre,  Hallan,  and  Shircore,  is  sujficient  to  show*that  tfie  place  is  a  nui- 
roR  THE     sance  that  should  not  be  allowed  to  contiBue.    On  the  other  haad^  Dr.  Ttmiz 
SoBURdfT     Khan  has  said  that  the  place  was  perfectly  sweet  and  clean^  and  that  the  onJ^ 
OF  Cal-      bad  odour  came  from  the  Fort-sweepinga  mentioned  above.    But  Dr.  Toanerro 
euTTA       and  Dr.  George  both  state  that  they  observed  no  offensive  odouf  proceediJig 
\,,  itom  these  sweepings*    Dr.  George,  however,  has  also  stated  that  the  pku^ 

Amanat  could  not  be  cleaner.  It  would  appear  from  the  evidence  of  Mr.  Inspector  Bar- 
/^^,^  nard  that  special  efforts  were  made  to  clean  the  place  for  the  visit  of  this  gentle- 
7  ^.  L.  p,  516.  ^^°»  ^^^  ^  ^^  probable  that  it  was  imusually  clean  when  he  visited  it.  He, 
Vi^vi,  R.  6.7  ^^'w^ver,  states  that  he  considered  the  drainage  only  comparatively  sufficient, 
and  he  does  not  seem  to  have  inspected  the  surrounding  premises.  I  dor  not 
consider  that  the  evidence  rebuts  that  of  the  three  gentlemen  first  examined, 
which  proves  that  there  are  no  proper  means  and  appliances  for  the  proper 
carrying  on  of  this  slaughter-house.  The  pleader  for  tte  proprietor  argues  that 
there  is  nothing  to  show  that  this  slaughter-house,  properly  conducted,  would 
be  a  nuisance ;  that  the  bamboo-grove  has  no  connection  with  it ;  that  a  great 
deal  of  the  bad  stench  mentioned  comes  froip  the  Fort-sweepings  deposited  hi 
the  neighbourhood.  It  is  clear,  however,  that  there  is  a  close  connection 
between  the  slaughter-house  and  the  place  used  for  breeding  maggots,  tor  ^ 
,  existence  of  the  latter  depends  on  the  former.  I  may  add  that  I  myself  visited 
this  place  once  on  a  dry  day  when  no  slaughtering  had  been  going  on,  and  the 
stench  arising  from  the  masonry  floor  was  excessive,  such  as  would,  I  suppose, 
be  produced  by  the  decomposition  of  blood  and  other  matter  that  had  perco- 
lated between  the  tiles.  On  the  second  occasion  the  day  was  wet,  and  I  did 
not  experience  so  much  stench  in  the  sheds,  but  the  place  was  very  filUiy,  and 
appeared  to  me  to  answer  the  description  given  by  Drs.  Tonnerre,  S'hireore', 
and  Hallan,  rather  than  that  given  by  Drs.  George  and  Tamiz  Khan.  I  am  of 
opinion  that  it  has  been  shown  that  the  slaughter-house  of  Kurya,  in  its  pre** 
sent  state,  is  a  nuisance,  and  injurious  to  die  health  of  the  community,  and  Aat 
it  should  be  suppressed,  and  I  therefore  order  as  follows : — 

Ordir. — ^That  the  occupation  of  slaughtering  cattle^  sheep,  and:  goats  iur  the 
slaughtes-hotise  at  Kurya,  which  is  in  the  possession  and  under  the  control  of 
Amanat  Ali  and  Saadat  Ali,  be  discontinued,  and  that  the  slanghter^hona^  be 
closed  on^or  before  the  15  th  Juncw 

Mr«  Montriou  for  the  defendants. 

The  Adtocatt'Gtneral  (contra). 

Mr.  Monlriou, — ^The  Court  in  the  Narkuldanga  case*  held  that  tjie  Judge's 
letter  operates  as  a  mere  r^erence;  that  its  opinions  or  arguments  are  not  to  be 
regarded  as  of  weight  or  importance  a  priori)  I  therefore  proceed  at  once  to  the 
conviction  itself.    (The  Court  assented  to  this  as  die  proper  course.) 


*  This  case  is  gfiven  at  p.  499  ant^  (see  p.  413  of  this  book).  An  effort  wis  there  maile,  on 
the  opening  of  the  argument*  to  treat  the  letter  of  reference  as  a  judicial  opinion,  which  (almost, 
if  not  quite)  dispens^  with  argument  a^^ainst  the  conviction  in  the  first  mstance.  The  G)urt, 
however,  repudiated  this  view,  and  callecT  upon  counsel  to  impeach  the  conviction^  which  was  to 
b^  btld  fgoQaprinUfacie*^^voJsnL%, 
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The  proofe  and  the  miscWef  ocaipiamed  of  are  of  a  very  differeat  ofearac-        i8yf» 
ter  to  those  upon  which  the  Narkiildanga  slaughterers  were  condeHwied,  the   The  Mumn 
ground  for  ixrterference  admittedly  less  obvious,  the  accused  by  oo  means  so   ^^^^^  ^^^ 
clearly  in  fault.  missionbrs 

The  Magistrate  has  suppressed  the  trade  of  the  Kurya  slaughter-grouftds      for  the 
under  s.  308,  Criminal  Procedure  Code.    It  is  contended  that  his  order  is     Suburbs 
neither  within  the  Intent  nor  the  words  of  the  law.    An  exceptionally  penal  and     ^q^  qj^^ 
summary  power  is  conferred :  if  the  Magistrate  use  that  power  capriciously,       cutta 
incautiously,  mischievously,  his  order  is  illegal,  and  tn  abuse,  not  in  lawful  ^ 

exercise,  of  the  extraordinary  jurisdiction  created  by  the  308th  section.    The     amanat 
remedy  in  such  case,  and  the  sole  remedy,  is  under  the  434th  section.    So  far        ^^^ 
this  dangerous  power  is  guarded  and  qualified.  B  L.  ft. 

The  illegality,  here,  consists  in  (i)  entire  absence  of  proof  of  injury  to  the  f  ,5  ^^  ^  5  j* 
health  or  comfort  of  the  community ;  {2)  if  there  be  primd  facte  evidence  of 
some  injury,  it  is  coupled  with,  or  rather  consists  of,  proof  that,  not  the  trade  sup- 
pressed, but  another  and  a  distinct  trade  or  occupation,  caused  such  injury ;  {3) 
the  primd  facie  proof  is  materially  qualified,  if  not  rebutted  and  wholly  met  (so 
as  to  be  deprived  of  all  force  and  significance)  by  counterproof ;  (4)  ^ving  the 
utmost  significance  and  weight  to  the  evidence  for  the  prosecution,  the  nature 
and  character  of  the  injury  was  such,  that  it  clearly  did  not,  for  its  cure  or  re- 
medy, require  suppression  of  the  trade.  The  injury,  so  far  as  it  could  legally 
be  cause  of  complaint,  was  a  mere  accident,  not  an  incident,  of  the  trade.  The 
evil  complained  of  should  either  have  been  left  to  be  dealt  with  by  a  local  mu- 
nicipal law  specially  applicable  to  the  evil  complained  of,  or  some  modified 
order,  for  removal  or  otherwise,  should  have  been  made,  under  s.  308,  i.  t.y 
suppressing  the  evil  and  nuisance,  but  not  stopping  an  anclant  and  lawful  trade, 
the  exercise  of  which  did  not  necessarily  cause  the  evil.  The  jurisdiction  is 
anomalous,  and,  it  is  believed,  without  English  precedent ;  but  useful  principles 
and  landmarks  for  guidance  may  be  gathered  from  the  several  elaborate  deci* 
sions  and  arguments  arising  out  di  actions  for  nuisance,  and  on  occasion 
of  applications,  both  public  and  private,  to  the  Court  of  Chancery  for  injunction 
to  stay  mischiefs  coming  under  Hat  head  of  Nuisance.  The  Magistrate's  order 
is  an  injunction ;  and  in  order  to  warrant  or  to  support  it,  in  order  to  justify 
under  this  section  a  judicial  condemnation  and  supprssion  of  a  common-law 
right,  a  case,  and  a  strong  case,  it  is  submitted,  must  be  made.  It  is  a  difficult 
discretion,  a  conclusion  of  judgment  from  proofs,  a  judicial  necessity.  The 
Magistrate  initiates  a  proceeding  on  his  own  view,  or  upon  being  otherwise  satis- 
fied ;  and  his  initiatory  order  or  summons  is  analogous  to  the  information  ex 
relatione  of  the  Attorney-General.  In  Attorney-General  v.  Gee*  (perhaps  the 
latest  reported  case  bearing  on  the  subject),  Vice-Chancellor  Malins  observes : 
"I  quite  agree  with  the  law  as  stated  by  Mr.  Pearson,  who  referred  me  to  the 
passages  in  the  Attorney-General  v.  Sheffield  Gas  Consumers  Company, ^  in 
which  the  Court  of  Appeal,  the  Lords  Justices,  and  Lord  Cranworth  in  particu- 
lar, laid  down  the  rule  that,  when  it  is  an  information,  the  Attorney-General 
cannot  obtain  the  interference  of  the  Court,  unless  upon  a  case  which  he  estab- 
lishes, so  far  as  he  is  concerned  in  it,  as  distinctly  as  an  individual  has  to  estab^^ 
lish  his  case.  The  Attorney-CJeneral  having  failed  to  prove  that  there  is  that 
extent  of  annoyance  and  nuisance  from  tfa&  river  which  is  complained  of,  I 
oaimot,  because  it  is  an  information,  give  relief  any  more  than  I  could  if  it  was 
a  case  of  private  injury."    It  is  submitted,  this  extraordinary  discretion  given 

■     *'      "  ^  ^  I     ■!      I     I     I        I      ■        I    .   .         .  ■      ■  ,  .  I  I Ill  ■  ll      -  ,  1.  •  , 

*  to  L.  R.  tq.  131 ;  see  138.  1 3  De  ^fcx,  M.  &  <J.  364. 
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1871.        to  a  subordinate  criminal  tribunal  must  be  exercised  with  at  least  the  same 

—7-  caution,  must  be  bounded  and  Jield  within,  at  any  rate,  the  same  limits  as  are 

iHE     UNI.    acknowledged  and  adopted  by  the  Court  of  Chancery,  when  asked  to  stay  a 

«rct!^r!il-»I   public  niischief.    The  subject  in  India  is  entitled  to  equal  protection  with  the 

subject  in  England,  and  our  Mofussil  Magistrates  can  scarcely  claim,  under  this 

exceptional  summary  jurisdiction,  larger  remedial  powers  than  the  English 


MISSIONBRS 
FOR  THE 

Suburbs  Chancellor.     It  may,  indeed,  well  be  contended  that  much  greater  caution,  that 

FOR  Cal-  a  more  restricted  and  more  carefully  limited  discretion  (one  confined  to  cases 

cuTTA  of  the  most  pressing  and  inevitable  necessity),  is  contemplated  by  s.  308;  but, 

V.  for  the  present  instance,  it  is  not  needed  to  carry  the  argument  so  far.    Is,  then. 

Am  AN  AT  the  case  here  made  one  upon  which  injunction  could  be  had  in  equity? 

Ali,  Nine  witnesses  are  called,  viz.y  three  medical  oflficers,  to  give  their  opini- 

7  B.  L.  R.  516.  ons  upon  inspection;  two  police-ofl&cers,  for  the  same  purpose ;  and  four  resi- 
[i6,W.  R.  6.]  dents,  to  speak  to  their  experience  of  the  alleged  injury.^  This,  indeed,  is  won- 
derfully meagre  in  aggregate  number.  But  the  injury  to  be  proved  is  really 
not  one  of  opinion,  not  one  for  experts  to  speak  to :  it  is  a  purely  empirical  mat- 
ter, to  be  proved  by  undoubted,  unsuspicious,  and  ample  testimony  of  those 
who  have  felt  and  suffered.  Were  the  question  the  propriety  of  establishing  or 
starting  a  possibly  noxious  trade,  then,  in  the  interest  of  the  community,  opini- 
ons of  chemists  and  of  medical  experts  would  indeed  be  of  value — ^perhaps  the 
best  reliable  evidence  of  the  proposed  trade  being  or  not  being  noxious.  But 
here  we  have  a  long-established  trade;  generations  of  neighbours  have  succes- 
sively lived  and  died  on  the  spot;  the  place  is  thickly  inhabited;  the  Health 
Ofl&cer  says,  he  was,  on  his  visit,  surrounded  by  fifty  ryots.  Even  were  the  in- 
habitants intimidated,  or  any  way  influenced  to  keep  back  (which  does  not  ap- 
pear, nor  is  sggested),  sufficient  factof  the  progress  of  disease  and  death  might, 
nevertheless,  have  been  collected. 

We  hear  of  two  petitions  numerously  signed  by  those  who  desired  inter- 
ference with  the  slaughter-houses,  as  well  as  of  a  counter-petition,  and  the  pro- 
moter of  one  of  the  former  (Grish  Chandra  Ghose)  is  named,  but  not  called. 
In  truth,  there  must  be  upwards  of  a  hundred  persons  available  to  give  their 
experiences  of  such  an  injury  as  is  alleged  and  inferred  (certainly  not  proved) 
to  have  existed. 

One  of  the  four  residents  who  are  called  has  had  forty-two  years'  experi- 
ence of  the  evil;  another,  forty- five  years;  another,  fifty-five  years.  They  each 
come  to  support  the  prosecution;  they  say  all  they  can;  but,  in  the  aggregate 
or  separately,  they  entirely  fail  to  prove  a  case  such  as,  looking  at  recorded 
cases,  would  have  entitled  the  Attorney-General  to  interposition  of  the  Court  of 
Chancery.  The  evil  is  neither  defined  or  certain,  or  satisfactorily  shown,  even 
on  their  own  depositions;  the  annoyance  and  alleged  injury  is  not  clearly  or 
probably  (as  a  fact,  or  in  any  way)  traced  to  the  trade  which  has  been  sup- 
pressed. How,  then,  does  the  medical  testimony  supplement  or  supply  the 
deficiency  of  proof  in  fact? 

The  Health  Officer's  expressions  and  opinions  very  much  exceed  those 
of  his  co-investigators.  The  cattle-inspector,  whose  special  office  it  is  to  detect 
diseased  cattle,  angered  by  what  he  says  he  saw,  viz,,  unhealthy  carcases  in 
this  slaughter-house  (a  matter  wholly  beside  the  present  enquiry),  looks  upon 
it  with  no  favourable  or  lenient  eye ;  and  yet  how  much  milder  are  his  terms 
of  criticism!  The  District  Civil  Surgeon,  one  the  least  likely  to  be  biassed 
(having  no  special  duty  in  connection  with  cattle-slaughterine,  not  affected  by 
municipal  interests  or  municipal  speculations)^  scarcely  furnishes  any  certificate 
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of  condemnation.    When  walking  over  the  slaughtering  premises,  he  expert-        1871. 
ences  an  "offensive  stench,"  and  he  considers  that  slaughtering  cannot  be  carried  ■' 

on  without  being  a  nuisance.  Undoubtedly  it  is  so;  and  so  it  is  with  many  ^"^  Muni- 
useful  and  necessary  trades.  It  is  to  be  remarked  that  the  case  for  the  prose-  ^'^^^  ^^**" 
cution  admits  and  shows  that  there  had  been,  of  late,  an  improvement,  and  missioners 
effort  at  increased  cleanliness.  ''or  the 

Suburbs 

The  distinct  trade  carried  on  in  the  bamboo  inclosure  is,  no  doubt,  con-      qf  Cal- 
demned,  so  far  as  mere  opinion  and  bad  odour  can  condemn  it.  cutta 

The  injury  alleged  and  charged  is  an  injury  to  persons,  to  personal  health  v. 

and  comfort,  arising  from  the  exercise  of  a  lawful  trade;  and  the  distinction  is  Am  an  at 
to  be  borne  in  mind,  which  is  so  forcibly  explained  by  the  Lord  Chancellor  in  Ali, 
the  House  of  Lord's  appeal,  The  Si  Helenas  Smelting  Company  v.  Tipping  :*  j  b.  L.  R.516. 
"With  regard  to  any  thing  that  discomposes  or  injuriously  affects  the  senses  [j6  w.  R.6.] 
or  the  nerves,  whether  that  may  or  may  not  be  denominated  a  nuisance,  must 
undoubtedly  depend  greatly  on  the  circumstances  of  the  place  where  the  thing 
complained  of  actuaUy  occurs.  If  a  man  lives  in  a  town,  it  is  necessary  that 
he  should  subject  himself  to  the  consequences  of  those  operations  of  trade 
which  may  be  carried  on  in  his  immediate  locality,  which  are  actually  necessary 
for  trade  and  commerce,  and  also  for  the  enjoyment  of  property,  and  for  the 
benefit  of  the  inhabitants  of  the  town  and  of  the  public  at  large."  It  is  truly, 
as  observed  by  Lord  Cranworth  in  the  same  case,  "always  a  question  of  com- 
pound facts."  "Everjrthing,"  also  there  said  Lord  Wensleydale,  "must  be  looked 
at  from  a  reasonable  point  of  view."  Here  we  have  anciently-established,  con- 
tinual exercise  of  the  trade,  in  the  same  place  and  in  the  same  manner  (sub- 
stantially, but  now  conducted  with  more  caution  and  less  offensively) ;  a  neigh- 
bourhood in  reality  uncomplaining,  for  no  noticeable  evidence,  none  indeed  to 
speak  of  at  all,  is  given  of  positive  injury  or  detriment  to  the  lives  and  comfort 
of  the  residents ;  and,  lastly,  there  is  an  effective  and  notoriously  enforced  local 
law  (these  very  owners  have  been  summoned  under  it  simultaneously  with  the 
proceedings  now  under  revision),  whereby  a  trust,  with  ample  powers,  is  created, 
for  the  distinct  object  of  supervising  and  keeping  in  order  the  particular  trade. 
That  this  last  consideration  is  not  irrelevant  or  immaterial,  clearly  appears  from 
the  Aitorney-General  v.  Gee,\  where  we  find  the  Vice-Chancellor  observing : 
"It  further  appears,  upon  the  evidence  before  me,  that  at  that  time  there  was  a 
Bill  before  Parliament,  which  had  passed  through  all  its  stages,  and  only  waited 
the  Royal  assent;  and  I  am  of  opinion  that  that  Bill  has  afforded  a  remedy  for 
all  these  evils  by  Act  of  Parliament.  It  has  fixed  upon  its  own  remedies,  and 
pointed  out  what  they  shall  be  if  there  is  a  disobedience  to  its  enactments." 
The  mere  expectation  of  a  specific  remedy  was  there  held  to  be  an  ob- 
jection, if  not  a  bar,  to  applying  the  general  law  of  nuisance.  Much  more 
righteously  and  strictly  should  the  existence  of  our  Municipal  Act  preclude 
application  of  an  unconstitutional  and  depostic  nuisance  procedure;  one 
to  be  resorted  to  and  justifiable  only  in  cases  of  imminent  danger  of  direct 
necessity.  [Ainslie,  J. — Is  this  slaughter-house  licensed ;  or  has  the  license 
been  suspended  ?  how  is  that  ?]  A  license  was  granted  until  about  twelve 
months  since ;  it  was  for  a  term ;  it  has  not  been  renewed ;  but  the  with- 
drawal had  nothing  to  do  with  the  conduct  of  the  trade;  it  was  because 
of  the  newly-opened  slaughter-establishment  of  the  Justices'  own.    Here  is 

•  35  L.  J.  Q.  B.  &ji  S.  C,  n  H,  L.  C.  642, 
1 10  L.  R,  Eq.  131 ;  see  136. 
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i8^,       the  notice.    {The  Advocaie-Gtmral  objected  that  the  matter  of  itbe  Uceftae 
The  M uii !•  ^^^  ^  withdrawal  was  not  before  the  Court  on  this  ai:gttment.    Norman,  J^ 
Com  '  ^^**icsced.]  The  argument  and  views  of  Lord  Chief  Baron  Pollock  in  Bam^ 
ciPAi-       •  y^^^  y  Tumley*  are  of  not  the  less  weight  in  illustration  of  a  principle,  because 
'*****^**'^  he  was  dissentient  upon  the  mode  of  putting  the  question  of  nuisance  to  a  jury. 
MR  THB     u  rpjjg  compromises  that  belong  to  social  life,  and  upon  which  the  peace  aad 
SU9URB8     comfort  of  it  mainly  depend,  furnish  an  indefinite  number  of  examples  where 
Qf  Cau      some  apparent  natural  right  is  invaded,  or  some  enjoyment  abridged,  to  provide 
cyTTA       for  the  more  general  convenience  or  necessities  of  the  whole  community ;"  and 
V*  *<that  may  be  a  nuisance  in  Grosvenor  Square*'  (we  may  here  substitute  Chow- 

A¥ANAT  ringhee)  ''which  would  be  none  in  Smithiield  Market*'  (or  say  in  Kurya)— and 
Ai*i«  in  a  previous  passage  the  learned  Judge  observes  :  "  I  do  not  think  that  the 
7.8.  U  K,  516.  nuisance  for  which  an  action  will  lie  is  capable  of  any  legal  definition  which  will 
[10  W.  It  6.]  be  applicable  to  all  cases  and  useful  in  deciding  them.  The  question  so  entire^ 
ly  depends  on  surrounding  circumstances.  "Whenever"  (I  reid  from  the  judg- 
ment of  tfie  majority,  vtt,,  four  of  the  Judges  in  that  case),  **  taking  all  the  cir- 
cumstances into  consideration,  including  ±e  nature  and  extent  of  the  plaintifiPs 
enjoyment  before  the  acts  complained  of,  the  annoyance  is  sufficiently  great  to 
amount  to  a  nuisance  according  to  the  ordinary  rule  of  law,  an  action  will  lie." 
The  plaintifE  here  is  the  Surburban  Municipality  as  trustees  for  the  public. 
We  do  not  contend  for  any  prescriptive  right  of  nuisance,  but  we  altogether 
deny  that  our  trade  is,  under  the  circumstances  (much  less  has  it  been  proved 
to  be),  a  nuisance  at  all.  Nuisance  or  not,  is  a  comparative  or  relative  ques- 
tion ;  the  very  case  for  the  prosecution  negatives  nuisances ;  at  any  rate,  much  falla 
short  of  the  conditions  of  nuisance  in  the  conduct  of  an  anciently-established 
trade.  Then  there  isno  identity  or  common  ownership,  or  other  connection  than 
customer  and  buyer,  or  one  of  independent  contract  and  arrangement,  between 
the  owner  of  the  maggot-breeding  place,  viz.,  the  bamboo-grove,  and  theslaughter 
grounds.  The  nuisance  of  the  one  (if  it  exists)  has  no  relation  or  conunu- 
nion  with  any  possible  nuisance  from  the  other ;  indeed,  the  grove  is  rather  a 
safety-valve  and  relief  to  the  slaughtering-place,  as  doubtless  it  is  of  other  sudi 
establishments  whence  it  may  draw  supplies. 

If  there  be  an  evil  to  be  abated  as  a  nuisance,  the  injunction  should  be 
addressed  to  that  evil,  as  in  the  injunction  issued  by  Vice-Chancellor  James 
in  A iiorney- General  v.  Leeds  Corporation.^ 

The  owner  of  the  slaughter-house  might  have  been  enjoined  not  to 
slaughter  unless  or  until  certain  defined  precautions  were  taken. 

The  spirit  and  purport  and  terms  of  the  law  clearly  admit  of,  indeed  sug- 
gest, such  modification,  rather  than  the  harsh  and  ruinous  course  here  adopted. 
In  proof  or  in  general  character  of  the  thing  which  in  each  case  is  a  nuisance, 
there  is  no  |difference  between  a  criminal  prosecution  and  an  action  or  other 
civil  proceeding.! 

The  Advocate-General y  in  support  of  the  order,  relied  upon  the  facts  found 
by  the  Magistrate,  and  contended  that,  as  this  was  not  an  appeal.  It  was  not 
open  to  the  Court  to  weigh  or  to  estimate  the  evidence.  An  appeal  on  the  facts 
was  not  allowed  by  the  Criminal  Procedure  Act ;  only  an  error  in  law  could  be 
taken  into  consideration.    Here  it  could  not  be  said  that  the  Magistrate  had  no 

1 3  ?•  S  ^A^l  ^  77.  79.  80. 

1 5  L.  R.  Ch.  App.  589,  note. 

t^  arguendo  in  Stockport  Works  Co.  v.  Potter,  7  H.  &  N.  160.— Rbportbr, 
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aridence  before  him,  and  that  therefdre  his  order  was  illegal.    If  tfaet^e  was        iBft. 
some  evidence,  the  High  Court  could  not  interfere  with  the  order  or  balance  -- — 
evidence.    There  was  consistent  and  sufficient  testimony  that  the  trade,  as  car-  Tii»Mu«»r- 
ried  on,  was  an  annoyance  and  a  dangerous  nuisance,  and  that  fact  must  be  ^*^^*  Om^^ 
accepted  on  the  Magistrate's  finding.   No  ground  of  law  had  been  laid  or  urg-   >ii3fior«i»a 
ed  as  an  objection  to  the  order  which  the  Magistrate,  in  the  lawful  exercise     *•«  *""■ 
of  his  discretion,  had  passed.     (The  Advocate- General  was  here  stopped  by  the     Suburbs: 
Court.)  eF  CiSL* 

Mr.  Montriouy  in  reply,  contended  that  the  question  of  legality,  and  of  the       cutiu& 
necessity  of  the  High  Court's  interference,  bore  no  analogy  to  an  appeal  in  a  •* 

cause  or  from  a  trial :  it  was,  whether  the  Magistrate  had,  legally  and  justifiably,      Ajwaw* 
exercised  his  extraordinary  power,  using  a  judicial  discretion.   If  he  had  not  so        A^» 
exercised  it,  the  order  was  a  mere  blunder,  an  act  of  arbitrary  despotism,  un-  /B<.L»Risi6» 
sanctioned  by  any  law,  and  most  fitting  to  be  stayed  by  the  wholesome  super-  [16  W.  S.^] 
vision  of  the  High  Comrt. 

Norman,  J.  (after  shortly  stating  the  facts  and  die  argumeats  of  counsel^ 
proceeded) — It  is  necessary  that  we  should,  in  the  first  instance,  cooisic^  the 
power  under  which  the  Magistrate  acted,  in  order  to  determine  what  is  the  func- 
tion of  this  Court  upon  the  question  which  is  brought  before  it  by  the  reference 
of  the  Sessions  Judge. 

The  308th  section  of  the^Criminal  Procedure  Code  enacts  that,  "whenever 
the  Magistrate  of  a  district  considers  that  any  trade  or  occupation,  by  reason  of 
its  being  it^urioQS  to  the  health  or  comfort  of  the  community,  should  be  suppress*- 
ed  or  renKxved  to  a  different  place,  he  may  issue  an  order  to  the  person  carry- 
ing on  such  trade  or  occupation,  calling  on  him,  within  a  time  to  be  fiixed  tn 
the  order,  to  suppress  or  remove  such  trade  or  occupation,  or  to  appear  before 
himself  or  some  other  officer,  and  show  cause  why  such  order  should  not  be 
enforced."^ 

S.  310  '^provides  that  the  person  to  whom  such  order  is  issued  shall  be 
bound,  within  the  time  specified  in  the  order,  to  obey  the  same,  or  to  appear  be- 
fore the  Magistrate  before  whoiii  he  was  required  by  the  order  to  show  cause, 
or  he  may  apply  to  such  Magistrate  for  an  order  for  a  jury  to  be  appointed  to 
try  whether  the  order  is  reasonable  and  proper." 

We  cannot  say  much  for  the  constitution  of  the  jury,  which  under  s.  310 
Is  to  consist  of  five  members,  and  to  decide  by  a  majority,  the  foreman  and  two 
of  the  members  of  which  are  to  be  nominated  by  the  Magistrate;  and  the  other 
members  by  the  applicant.  It  is  difficult  to  see  why  this  jury  should  not  be 
taken  by  ballot  from  the  jurymen  in  the  ordinary  list.  The  fact  that  such  is 
not  the  law  may  account  for  the  defendants  not  having  applied  to  tbe  Magis- 
trate to  have  the  que«ti<m  whedter  the  order  was  reasonable  and  proper  referred 
to  a  jury. 

By  s.  311,  "  if  the  person  to  whom  the  order  mentioned  in  s.  308  is  issued 
does  not  obey  such  order,  or  show  cause  against  the  same  as  in  the  Act  provided, 
or  apply  for  a  jury,  <irc.,  he  shall  be  liable  to  the  penalty  prescribed  by  s.  1S8  of 
the  IncBan  Penal  Code." 

By  s.  313,  "  if  the  person  to  whom  the  order  of  the  Magistrate  is  addressed 
appears  and  shows  cause  against  it,  so  as  to  satisfy  the  Magistrate  that  it  was 
not  reasonable  and  proper,  no  further  proceedings  shall  be  taken  in  tiie  case." 

To  impeach  the  order  of  the  Magistrate,  Mr.  Montriouhas,  therefore,  now 
to  establish,  either  that  there  was  no  reasonable  evidence  to  show  that  the  trade 
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*87i.        was  injurious  to  the  health  and  comfort  of  the  community,  or  that  the  cause 
■  shown  was  such  as  ought  to  have  satisfied  the  Magistrate  that  his  order  for  sup- 
pressing the  trade  was  not  reasonable  and  proper. 


Dr.  Tonnerre  proved  (reads  the  evidence  as  set  out  in  the  judgment  of  the 
Magistrate). 


The  Muni- 
cipal COM- 

mssioNBRs  We  may  observe  that  we  are  not  sitting  as  a  Court  of  Appeal  from  the  deci- 

FOR  THE  sion  of  the  Magistrate  on  points  of  f aft,  and,  therefore,  we  must  take  the  findings 

Suburbs  of  fad  by  the  Magistrate  to  be  correct,  unless  we  see  that  there  is  not  on  the  re- 

ofCal*  cord  any  evidence  to  warrant  such  findings. 

CUTTA 
V. 

Amanat 

Ali  Dr.  Hallan  gave  similar  evidence.    He  considered  that  the  noxious  gases 

7  B.  L.  R.  516.  sensing  from  the  slaughter-house,  the  reservoir,  and  the  bamboo-grove,  must  be 
[16  W.  R.  6.]  iJ^jurious  to'the  health  of  the  community. 

Dr.  Shircore  gave  similar  evidence.  He  proved  that  the  neighbourhood  is 
thickly  populated ;  and  that  the  slaughter-house,  as  carried  on,  is  productive  of 
unhealthiness. 

Several  native  witnesses,  Tarini  Charan  Dutt,  Tarini  Charan  Ghatak,  and 
Khudu  Ostagur,  proved  that  the  health  of  themselves  and  their  families  had  been 
affeded  by  the  stench  from  the  slaughter-house. 

Witnesses  were  called  for  the  defence.  Dl*.  Tamiz  Khan  and  Dr.  (Jeorge 
proved  that  they  visited  the  shambles,  and  found  that,  at  the  time  of  their  visit, 
there  was  not  any  stench  arising  from  the  shambles  likely  to  be  injurious  to 
health.  But  they  admitted  that,  if  the  place  were  not  kept  as  clean  as  when 
they  saw  it,  it  would  be  injurious  to  health. 

There  was  evidence  before  the  Magistrate  that  special  efforts  had  been 
made  to  clean  up  the  preniises  and  prepare  them  for  the  visits  of  the  medical 
witnesses  called  for  the  defendants. 

The  defendants  attempted  to  prove  that  the  lessee  caused  the  blood  and 
offal  to  be  carted  off  daily  to  Dhappa;  but  the  Magistrate,  apparently  for  very 
good  reasons,  disbelieved  the  evidence. 

Mr.  Hogg,  who  was  called  as  a  witness  for  the  defence,  proved  that  Saadat 
AM,  the  lessee,  had  voluntarily  taken  him  to  the  bamboo-grove,  and  told  him 
that  all  the  filth  from  the  slaughter-house  was  taken  to  that  place  and  thrown 
there. 

Dr.  Tonnerre  also  observed  a  man  carrying  the  stomach  of  an  animal  from 
the  shambles,  and  another  man  carrying  a  large  basket,  about  two  feet  or  two 
feet  and-a-half  broad,  full  of  dung,  to  the  bamboo-grove.  What  is  the  connec- 
tion of  the  mehter  who  breeds  maggots  in  the  bamboo-grove  with  the  owner  of 
the  slaughter-house  does  not  very  clearly  appear.  He  says  he  rents  his  land 
from  Kramat  Hossein,  but  did  not  produce  his  lease.  He  was  himself  at  one 
time  the  lessee  of  the  slaughter-house,  and  he  says  there  is  no  bad  smell  either 
from  the  slaughter-house,  or  from  the  collection  of  dung  and  blood  where  the 
maggots  are  bred  in  the  bamboo-grove. 

The  Magistrate  is  of  opinion  that  there  is  a  close  connection  between  the 
slaughter-house  and  the  place  used  for  breeding  maggots.  The  bamboo-grove 
seems,  in  fad,  to  have  been  used  as  a  place  of  deposit  for  the  filth  and  offal  of 
the  slaughter-house. 
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The  Magistrate  visited  the  slaughter-house  on  two  occasions.  He  says  that        1871. 

on  the  first  occasion,  which  was  a  dry  day,  the  stench  from  the  masonry  floor  was  "Z 
excessive,  such  as  would  be  produced  by  the  decomposition  of  blood  and  other     "^    ""*' 

animal-matter  that  had  percolated  between  the  tiles.     On  the  second  occasion,  ^^^^^  Com- 

the  stench  was  not  so  bad,  but  the  place  was  very  filthy,  and  appeared  to  answer  missioners 

the  description  given  by  Drs.  Tonnerre,  Shircore,  and  Hallan,  rather  than  that  forthb 

given  by  Dr.  George  and  Dr.  Tamiz  Khan.  Suburbs 

The  evidence  of  the  witnesses  for  the  prosecution  goes  to  show  that  this 

slaughter-house;  constructed  as  it  is,  could  not  be  carried  on  without  creating  a  ^utta 

nuisance.  *'* 

Looking  at  the  whole  evidence,  we  think  it  cannot  be  said  that  the  cause  ^^^^ 

shown  ought  to  have  satisfied  the  Magistrate  that  his  order  ought  not  to  have  -  b  L  R  516 
been  made. 

We  cannot  say  that  in  point  of  law  he  was  not  fairly  justified  in  coming  to 
the  conclusion,  upon  the  evidence  before  him,  that  the  trade  of  slaughtering 
cattley  as  carried  on  by  the  defendants  at  the  Kurya  slaughter-house,  was  injuri- 
ous to  the  health  of  the  community ;  nor  can  we  say  that  his  order,  that  such 
trade  should  be  suppressed,  was  not  a  legal  and  proper  order. 

We  therefore  cannot  interfere  with  the  order. 

Conviction  upheld. 


Before  Mr.  Justice  Ainslie  and  Mr.  Justice  Paul, 
THE  QUEEN  v.  BHOLANATH  MOORERJEE  and  others,  '^^i. 

July  24. 
Petitioners.*  7B.L.R.564. 

Code  of  Criminal  Procedure  (AH  XXV,  of  1861)^  ss.  2^2,  25J,  and  2$4,  [16  W.  R.  38.] 

Per  Ainslie,  J. — In  a  trial  under  Chapter  XIV.  of  the  Criminal  Procedure  Code,  the 
Magistrate  is  not  bound,  under  s.  253,  to  summon  any  witness  whom  the  accused  may  re- 
quire. It  is  only  discretionary  with  him  to  do  so,  and  in  the  circumstances  of  the  present 
case  he  exercised  his  discretion  rightly  in  refusing  to  summon  the  witnesses  asked  for. 

Per  Paul,  J.  (differing). — The  right  of  an  accused  to  have  witnesses  for  his  defence 
summoned  during  the  pendencv  of  the  trial  is  an  ordinary  and  natural  right,  and  this  right 
is  not  taken  away,  but  affirmed,  by  s.  253 ;  the  Magistrate  is  bound  to  summon  the  witness- 
es, though  it  is  discretionary  with  him  to  adjourn  the  trial.  In  the  present  case,  treating 
it  as  a  matter  of  discretion  only,  the  Magistrate  was  wrong  in  refusing  to  summon  the  wit- 
nesses required. 

The  accused,  Bholanath  Mookerjee,  and  certain  other  persons,  were  con- 
victed by  the  Assistant  Magistrate  of  Jessore,  on  the  20th  January  1871,  of  the 
oflfence  of  rioting  with  deadly  weapons  under  s.  149  of  the  Penal  Code,  and  were 
sentenced  to  rigorous  imprisonment  for  two  years.  Bholanath  Mookeijee  was 
also  sentenced  to  pay  a  fine  of  fifty  rupees,  and  in  default  to  suffer  rigorous  im- 
prisonment for  a  further  period  of  six  months.  The  prisoners  appealed  to  the 
Sessions  Judge  of  Jessore,  but  their  appeal  was  rejected.  This  application  was 
made  on  the  part  of  the  petitioners,  who  stated  in  their  petition  that  the  convic- 
tion and  sentence  were  illegal,  inasmuch  as  the  Magistrate  did  not  summon  and 
examine  witnesses  for  the  defence  named  by  the  petitioners  as  required  under 
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1871,  s-  253  of  the  Code  of  Criminal  Procedtire*  It  appears  that  tHb  case  was  taken 
(J^^^  'ip  on  the  2 1  St  of  December  for  trial,  and  on  that  day  the  witnesses  for  thfe 
^^^  prosecution  were  examined.     Some  further  evidence  was  taken  on  the  28th  and 

,      "'  29th ;  and  on  the  31st  the  charges  were  drawn  out  under  s.  250  of  the  Criminal 

^[DLANATH  pj-Qcej^m-e  Code,  and  the  answers  of  the  accused  were  taken  down  in  wptmg. 
»«»OKtRjEB,  Certain  witnesses  were  on  the  same  daj  named  by  the  accused  in  their  ans>^^ers, 
7  ^^  ^,^^*  who  were  summoned  to  appear  on  the  1 2th  January.    On  that  day  some  of  the 
[lenV;  Ri'aS.]  witnesses  were  examined,  and  the  case  was  then  adjourned  for  the  remaining 
witnesses  for  the  defence  or  th&  returns  to  come  in.    Either  on  the  lotb  or  on 
the  1 2th  of  January,  the  accused  presented  a  petition,  on  which  was  endonsed 
the  order :  "  File  with  nuthi,  12th  January  1871.''  The  petition  answered  the 
charges  fiamed  against  the  accused,  and  prayed  that  a  local  inquiry  be  made 
by  the  Magistrate  in  person  on  the  spot  where  the  riot  took  place,  or  that.certaih 
respectable  persons  named  in  the  petition  be  summoned  and  examined  as  wit- 
nesses.   The  additional  witnesses  named  by  the  petitioner  were  not  examined, 
and  no  further  notice  seems  to  have  been  taken  or  their  petition.    The  case  was 
decided  on  the  20th  January  1871. 

Under  these  circumstances  the  present  application  wasinade  on.  the  ground 
stated  above. 

Mr.  Cowellj  for  the  petitioners,  contended  that  the  Magistrate  ought  to  have 
sentiorthc  witnesses,  and  given  the  accused  the  chance  of  having  their  evidence 
recorded.  So  long  as  the  case  was  pending,  they  were  willing  to  accept  the  risk 
of  having  the  case  decided  before  the  witnesses  made  their  appearance.  Under 
s.  253,  Code  of  Criminal  Procedure,*  the  Magistrate  is  bound  to  grant  sum- 
monses to  the  Witnesses;  though  he  is  not  bound  to  adjoom  the  case.  Here  the 
application  was  made  on  the  loth  or  the  12th,  The  case  wa&<  not  ^decided  till 
the  20th  January  1 87 1.  There  was  ample  time  to  summon  the  witnesses.  The 
Magistrate's  not  doing  so  was  very  unfair  to  the  prisoners,  and  deprived  them  of 
a  fair  trial.  In  the  affidavit  put  in  on  behalf  of  the  petitioners  in  support  of  their 
application,  it  was  stated  that  the' place  where  the  petitioners  resided  was  only 
six  hours'  journey  from  the  Magistrate's  house. 

Even  if  it  be  left  to  the  discretion  of  the  Magistrate,  it  is  such  an  improper 
exercise  of  that  discretion  that,  in  the  interests  of  justice,  this  Court  will  set  aside 
the  conviction  upon  the  ground  that  the  Magistrate  used  his  discretion,  not  ac- 
cording to  reason,  but  in  the  most  capricious  manner.  About  eight  or  ten  days 
elapsed  between  the  petition  and  the  decision  of  the  case,  and  the  witnesses  lived 
at  no  great  distance,  yet  the  Magistrate  refused  to  summon  the  witntsses:;,  so, 
whether  it  is  put  as  a  matter  of  law  or  as  a  matter  of  discretiolfi,  the  prisoners 
were  clearly  entitled  to  have  the  witnesses  summoned. 

AiNSLiE,  J. — ^This  is  an  application,  under  s.  404  of  the  Code  of 'Criminal 
Procedure,  on  the  part  of  Bholanath  Mookerjee  and  others,  who  were  conviflscd 
and  sentenced,  by  the  Assistant  Magistrate  of  Jessore,  on  the  20th  Jaaaaty, 
tmder  s.  150  of  the  Penal  Code,  The  convidlon  and  sentence  were  affinned 
by  the  Sesskms  Judge.  The  ground  of  the  application  is  that  the  Magistcate' re- 
fused to  summon  certain  witnesses  for  the  defence  named  by  the  petitioners  in 
a  petition,  dated  29th  Pash,  corresponding  to  the  loth  January  1871.  On  i^cSr- 
ring  to  this  petition,  it  appears  that  it  was  presented  on  the  12th  January  1 871. 

•S.  255,  Code  of  Criminal  Procedure,  is  as  follows:  "The  Magistrate ^hall  stmimonany 
witness  and  ^xamwe  arty  evidence  that  may  be  offered  on  behalf  of  the  accused  person  to  answer 
or  disprove  the  evidence  against  him,  and  may,  for  this  purpose,  at  his  discretion^  adjourn  the 
trial  from  time  to  time»  as  may  be  necessary/' 
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Witnesses  for  dieproseoutUm  vere^first  examined  an  the  axst  Becember,  snd        iBjti. 
further  evidence  was  laken  on  the  28th  and  29th  idem.    On  the  31st  charges      ^ 
against  the  accused  were  drawn  out  as  required  by  s.  250  of  the  Criminal  Pro-       Q"^"" 
cedure  Code.    On  that  same  day  the  answer  of  each  of  the  accieed  was  taken  ^' 

down  in  writing,  and  in  their  rcspeftive  answers  they  named  witnesses  for  their  Bholamath 
defence.    These  witnesses  were  summoned  to  appear  on  the  12th  January,  and  Mookerjse, 
on  that  day  twenty*two  were  examined.    At  the  close  of  their  examination,  the  7  B:  L.  R.  5^* 
following  order  was  made:  "Adjourned  till  to-morrow  to  enable  remaining  ["^^' R*  28.] 
witnesses  or  returns  to  come  in.    Accused  in  s/a/u  quo.     Heard  witnesses  dis- 
charged.'*   At  some  time  in  the  course  of  this  day,  the  petition  aboTe  alluded 
to  was  put  in,  as  appears  from  the  order  endorsed :  "  Filed  with  nuthi,  I2th 
January  1871."  The  body  of  the  petition  is  an  answer  in  writing  to  the  charges 
preferred.     It  conclndes  with  a  prayer  to  the  Magistrate  to  hold  an  enquiry 
in  person  on  the  spot  where  the  disturbance  occurred,  or  to  send  for  certain  per- 
sons named  at  the  foot  and  described  as  persons  of  respedable  charafter. 

The  question  is  whether  the  Magistrate  was  bound  by  die  law  to  issue 
summonses  to  these  persons.    I  am  of  opinion  that  he  was  not  bound  to  do  so. 

There  are  three  chapters  of  the  Criminal  Procedure  Code  which  contain 
.the  rules  for  the  investigation  by  Magistrates  of  charges  of  criminal  offences. 
Offences  are  divided  into  three  classes  according  to  their  gravity,  and  a  pardcular 
chapter  is  devoted  to  each.  Chapter  XV.  treats  of  cases  triable  by  a  Magistrate 
in  which. a  stimmons  on  complaint  shall  ordinarily  issue,  and  by  s.  257  these 
are  defined  as  trials  of  offences  punishable  with  fine  only,  or  with  imprisonment 
for  a  period  not  exceeding  six  months.  Chapter  XIV.  treats  of  cases  triable  by 
a  Magistrate  in  which  a  warrant  on  complaint  may  issue,  and  s.  248  describes 
these  as  trials  of  offences  triable  by  the  Magistrate,  and  punishable  wih  imprison- 
ment for  a  period  exceeding  six  months :  and  Chapter  XII.  treats  of  preliminary 
enquiry  by  the  Magistrate  in  cases  triable  by  the  Court  of  Session. 

In  ^e  first  class  of  cases,  those  of  the  least  gravity,  the,  ordinary  pioceed- 
mg  is  to  issne  a^smmnons  to  the  accused  person  to  attend  at  a  certain  time  and 
place  to  answer  the  charge  made  against  him  (s.  257).  S.  26a  provides  for  com- 
pelling the  accused  to  come  in  if  he  fails  to  attend  on  the  summons.  Then  by 
s.  265  it  is  provided  that,  on  the  day  fixed  for  the  trial,  on  the  appearance  of 
both  parties,  the  substance  of  the  complaint  shall  be  stated  to  the  accused  per- 
son, and  he  shill  be  asked  if  he  has  any  causetoshow  why  he  should  not  be  con- 
^fted.  If  the  accused  person  do  not  admit  the  truth  of  the  coiuplakit,  the 
•Magistrate,  under  s.^^66,  shall  proceed  to  hear  the  complainant.and  such  wit- 
nesses as  he  may  produce  in  support  of  his  complaint,  and  also  to  hear  the  ac- 
cused personand  such  witnesses  as  he  shall  produce  in  hisdefence.  Bya  later  sec- 
tion (269),  it  islawful  for  the  Magistrate,  before  or  during  the  hearing  of  the  com- 
plaint, to  order  an  adjournment.  The  only  provision  in  this  chapter  for  summon- 
ing a  witness  at  the  request  of  the  parties  is  that  contained  in  s.  262,  by  ^hich 
a  >Iagistrate  is  bound  to  issue  a  summons  to  any  person  to  appear  and  testify 
what  he  knows  concerning  the  matter  of  the  complaint,  if  it  appears  to  the  Magis- 
trate "that  sQch  person  is  likely  to  give  material  evidence  on  behalf  of  the  com- 
plainant or  of  the  accused  person,  and  that  such  person  will  not  voluntarily  at- 
tend at  the  time  and  place  appointed  for  the  hearing  of  the  complaint."  These 
words,  "  at  the  timeappomted  for  the  hearing  of  the  complaint,"  showdfetinft- 
ly  that  the  law  does  not  contemplate  the  issue  of  a  summons  to  a  witness  at  the 
request  of  the  parties  as  a  matter  of  right,  except  when  the  application  is  made 
>atid  tuDejpraoedti^l^  that  at  which  under  ss.  365  and  aj66,tbe,tjFial.ift<)fdiftarity 
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1871.        commenced  and  completed,  and  that  even  this  right  is  not  absolute,  but  is  to 
Qjyggj^       some  extent  limited  by  the  opening  words  of  s.  262 — ^words  of  which  no  equi- 
^  valent  is  to  be  found  in  Chapters  XIV.  and  XII.    No  doubt,  a  Magistrate  may, 

„      '  under  ss.  269  and  263,  adjourn  the  hearing,  and  may  summon  any  witness 

LANATH   ^jjQgg  evidence  he  may  consider  essential  to  the  just  decision  of  the  case ;  but 
MooKERjEE,  ^jg  |g  ^  discretionary  proceeding,  which  he  may  adopt  for  his  own  satisfaftion, 
7  B.  L.  R.  564.  ^^^  j^Qj  Qj^g  which  the  law  compels  him  to  follow  on  the  application  of  either 
[16  W.  R.  28,]  party.   The  case  of  In  the  Matter  of  the  Petition  of  Bhikha  Roy^  is  in  accord- 
ance with  this  construftion.     It  is  there  said  that  s.  252  does  not  apply  to  pro- 
ceedings under  Chapter  XV.,  but  s.  266  does  so ;  and  that "  the  terms  of  s.  266, 
read  with  s.  262,  apparently  suppose  that  the  defendant's  witnesses  attend  volun- 
tarily and  accompany  the  accused."    These  words  by  themselves  are  not  quite 
clear,  as  they  do  not  specifically  mention  witnesses  summoned  to  appear,  but 
their  intention  is  evident  when  the  case  is  looked  into.  The  question  was  whether 
a  Magistrate  ought  not  to  have  called  upon  the  accused  to  produce  witnesses 
in  support  of  his  defence,  and  the  officer  who  made  the  reference  relied  upon  s. 
262.    The  answer  was  that  under  Chapter  XV.  a  Magistrate  does  not  call  upon 
an  accused  person  to  produce  his  witnesses,  but  hears  them  if  they  are  in  at- 
tendance and  are  produced. 

In  respeft  of  the  last  class  of  cases,  those  of  the  greatest  gravity  investigated 
under  Chapter  XII.,  there  is  a  very  distinft  provision  contained  in  s.  227. 
As  soon  as  the  charge,  on  which  the  accused  person  is  to  be  tried,  has  been  pre- 
pared, it  is  to  be  read  to  him,  and  a  copy  or  translation,  if  required,  is  to  be 
furnished  to  him.  "  The  accused  person  shall  be  required  at  once  to  give  in, 
orally  or  in  writing,  a  list  of  witnesses  whom  he  may  wish  to  be  summoned  to 
give  evidence  on  his  trial  before  the  Court  of  Session  or  Supreme  Court.  It 
shall  be  in  the  discretion  of  the  Magistrate  to  allow  the  accused  person  to  give 
in  any  further  list  of  witnesses  at  a  subsequent  time."  The  prisoner  can  demand 
a  summons  as  of  right  in  respeft  of  any  witness  named  in  his  first  list  (subjeft  to 
payment  of  expenses  in  certain  cases  provided  for  in  s.  228),  but  he  cannot  do 
so  in  resped  of  any  witness  in  any  subsequent  list.  This  is  expressly  stated  in  s. 

'  •  Before  Mr,  Justice  Loch  and  Mr,  Justice  Glover, 

The  gth  September  1868, 
,  In  the  Matter  op  the  Petition  of  BHIKHA  ROY.f 

The  complainant,  Dhotan  Roy,  lodged  a  complaint  to  the  effeft  that,  while  he  was 
cngsi^ed  in  reaping  the  crops  of  his  holding  in  Mauza  Ladhowna,  the  accused  and  others 
interrered,  assaulted  him,  and  carried  away  his  crops. 

The  case  was  referred  for  decision  by  the  Magistrate  of  the  distrid  to  the  Deputy 
"Magistrate,  Moulvi  Wajhalla  Khan,  who  summoned  the  accused  persons.  The  petitioner, 
one  of  the  persons  accused,  appeared. 

The  Deputy  Magistrate,  after  e3camining  the  complainant  and  the  accused,  and  tak- 
ing the  evidence  of  the  complainant's  witnesses,  sentenced  the  petitioner  to  pay  a  fine  of 
Rs.  5  under  s.  143  of  the  Indian  Penal  Code,  or,  in  default  of  pa3rment,  to  suffer  five  days' 
rigorous  imprisonment ;  Rs.  25,  under  s.  379  of  the  said  Code,  or,  in  default  of  payment, 
to  suffer  fifteen  days'  rigorous  imprisonment ;  and  Rs.  20,  under  s.  353  of  the  aforesaid 
Code,  or,  in  default  of  pa3rment,  to  suffer  ten  days'  rigorous  imprisonment. 

The  Judge  of  Bhaueulpore  referred  the  case  to  the  High  Court,  recommending  that 
the  conviction  be  quashed  on  the  ground  of  the  illegality  in  not  calling  upon  the  accused 


t  Reference  under  s.  434  of  the  Code  of  Criminal  Procedure,  .firom  the  Sessions  Judge 
of  Bhaugttlpore, 
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375  in  the  following  terms :  "The  accused  person  shall  be  allowed  to  examine        1871. 
any  witness  not  previously  named  by  him  if  such  witness  be  in  attendance,  but       Qy^^j^ 
he  shall  not  be  entitled  of  right  to  have  any  other  witness  summoned  than  the  ^ 

witnesses  named  in  the  list  delivered  to  the  Magistrate  by  whom  he  was  com- 
mitted  or  held  to  bail  for  trial,  except  as  provided  in  s.  246  of  this  Ad — /.  tf.,   ^^^^ 
when  a  charge  has  been  amended  or  altered,  and  proceeding  immediately  is    ^^^^^^J"* 
likely  to  prejudice  the  accused."  7  B.  L.  R.  564. 

rr^u       .  ^      .     t.    1  ,        ir  _.  t.  [16W.R.28.] 

Thus,  It  appears  that,  m  the  lowest  class  of  cases,  an  accused  person  has  no 

right  to  a  summons  at  all  after  the  Magistrate  has  proceeded  under  s.  266  to 
hear  him  and  such  witnesses  as  he  shall  then  produce  in  his  defence ;  and  that, 
in  the  highest  class  of  cases,  those  that  are  beyond  the  jurisdiction  of  the 
Magistrate,  and  in  which  the  form  of  proceeding  by  commitment  to  another 
Court  of  necessity  entails  an  adjournment,  the  accused  has  no  right  to  a  sum- 
mons except  in  respect  of  persons  named  by  him  in  a  list  to  be  given  at  once 
on  hearing  the  charge,  or  on  hearing  and  being  furnished  with  a  copy  or  trans- 
lation of  the  charge,  as  the  case  may  be. 

But  it  is  contended  that,  in  the  intermediate  class  of  cases  triable  by  a 
Magistrate  under  Chapter  XIV.,  the  accused  is  entitled  to  a  summons  to  a 
witness  as  of  right,  whenever  and  as  often  as  he  demands  it,  up  to  the  moment 
when  the  trial  closes  by  judgment  and  sentence.  I  find  this  chapter  standing 
between  the  other  two  above  referred  to,  and  the  provisions  for  the  investigation 
of  offences  classified  according  to  their  heinousness,  following  each  other  in 
regular  series,  from  thosQ  which  apply  to  the  gravest  offence,  such  as  murder 
punishable  with  death  down  to  those  which  apply  to  the  most  trifling  misde- 
meanour, such  as  misconduct  in  public  by  a  drunken  person  punishable  under 
s.  510  of  the  Penal  Code  with  simple  imprisonment  for  a  term  not  exceeding 
24  hours,  or  with  fine  not  exceeding  10  rupees,  or  with  both ;  and  I  think  I  am 
entitled,  or  I  would  rather  say  bound,  to  look  to  the  form  of  the  entire  Code, 
and  in  any  case  of  doubt  to  interpret  one  part  by  the  others  so  as  to  apply  a 
construction  of  the  doubtful  point  not  inconsistent  with  the  express  provisions 
on  similar  points  contained  in  other  portions  of  the  Code.  And,  if  I  do  so,  I 
cannot  but  say  that  it  is  inconsistent  that  a  man  tried  by  a  Magistrate  for  theft 
under  s.  379  of  the  Indian  Penal  Code,  and  liable  to  be  sentenced  by  such 
Magistrate  to  a  term  of  imprisonnient  not  exceeding  two  years,  should  have 
greater  privileges,  in  respect  of  his  defence,  than  a  man  sent  to  be  tried  by  the 
Court  of  Session  on  a  charge  of  murder,  and  liable  to  capital  punishment.  I 
see  that  a  man  charged  with  theft  under  s.  379  may  be  punished  by  a  Magis- 
trate with  a  term  of  imprisonment  extending  from  one  day  to  two  years,  or  that 
he  may  be  committed  to  the  Sessions  and  sentenced  by  the  Sessions  Judge  to 

'  to  produce  his  witnesses  under  s.  252,  Code  of  Criminal  Procedure.  He  also  called  the 
attention  of  the  High  Court  to  the  order  of  the  lower  Court,  which,  on  three  separate  charges, 
was  framed  so  as  not  to  iexceed  50  rupees  fine,  or  one  month's  imprisonment. 

The  judgment  of  the  Court  was  delivered  by 

Loch,  J. — The  case  appears  to  be  one  which  comes  under  the  provisions  of  Chapter 
XV.  of  the  Code  of  Criminal  Procedure,  in  which  a  summons  on  complaint  ordinarily 
issues.  S.  252  does  not  apply  to  cases  which  fall  under  Chapter  XV.,  but  s.  266,  which 
requires  the  Magistrate,  should  the  accused  deny  the  charge,  to  hear  the  complainant  and 
his  witnesses,  and  also  to  hear  the  accused  person  and  such  witnesses  as  he  shall  produce 
in  his  defence.  Theform  of  summons  attached  to  the  Code  does  not  require  a  party  charged 
to  bring  his  witnesses  with  him ;  but  the  terms  of  s.  266,  read  with  s.  262,  apparently 
suppose  that  the  defendant's  witnesses  attend  voluntarily  and  accompany  the  accusea. 
We  do  not  think  there  is  any  cause  for  the  interference  of  the  Court. 
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T^i.  a  tetin  of  three  years'  imprisonment.  K  the  Magistrate  tbmks  that  a,  person 
aJJe^JJ      accused  of  thett  ought  to  receive  greater  punishment  than  he  is  competent  to 

inflict,  and  sends  him  to  the  Sessions  Court,  he  will  be  deprived  of  a  right  which 
feiOL  NATH  ^^  wou^d  ^^ve  in  a  trial  by  the  Magistrate  for  an  offence  of  precisely  the  same 
•  M  rt  character,  only  differing  in  degree,  for  which  the  Magistrate  considers  a  sentence 

ItR^f ^^*^'  of  six  weeks'  imprisonment  ample,  if  the  rule  contended  for  is  adopted.  To 
'  L.  R.  564.  jjjy  mind,  it  is  simply  impossible  that  this  can  have  been  the  Intention  of  the 
-EieW.R.  38.]  Legislature,  and  therefore,  unless  1  find  that  I  am  strictly  tied  down  by  the 

words  of  the  law  to  the  construction  contended  for,  I  must  hold  it  to  be  an 

unsound  construction. 

Now,  it  appears  to  me  that  there  is  nothing  in  the  law  which  compels  me 
to  adopt  this  construction.  The  provisions  of  Chapter  XIV.  are  as  follows : 
^y  s.  250  it  is  privided  that  "  when  the  evidence  of  the  complainant  and  of  the 
witne^sess  for  the  prospecution,  and  such  examination  of  the  accused  person  as 
the  Magistrate  shall  consider  necessary,  have  been  taken,  the  Magistrate,  if  he 
find  that  no  offence  has  been  proved  against  the  accused  person,  shall  discharge 
him.  If  the  Magistrate  find  that  an  offence  is  apparently  proved  against  ^e 
accused  person  •  •  •  he  shall  prepare  in  writing  a  charge."  By  s.  251,  it  is 
enacted  '*^that  the  charge  shall  be  then  read  to  the  accused  person,  and  he  shall 
be  asked  whether  he  is  guilty  or  has  any  defence  to  make."  S.  252  runs  as 
follows  :  "  If  the  accused  person  have  any  defence  to  make  to  the  charge,  he 
shall  be  called  upon  to  enter  upon  the  same,  and  to  produce  his  witnesses,  if  in 
attendance,  and  shall  be  allowed  to  recall  and  cross^-examine  the  witnesses  for 
the  prosecution."  Then  comes  s.  253,  as  follows  :  "  The  Magistrate  shall  siun- 
mon  any  witnesses  and  examine  any  evidence  that  may  be  offered  in  behalf  of 
the  accused  person  to  answer  or  disprove  the  evidence  against  him,  and  may, 
at  his  discretion,  adjourn  the  trial  from  time  to  time,  as  may  be  necessary." 
As  I  read  these  provisions,  they  prescribe  that,  as  soon  as  the  chargeis  prepare, 
the  accused  shall  be  called  upon  to  plead  to  it.  If  he  plead  not  guilty,  he  shall 
be  called  upon  to  state  anything  that  he  may  have  to  say  in  answer  to  the  charge ; 
and  if  his  witnesses  are  in  attendance,  to  bring  them  at  once  before  the  Court. 
If  he  shall  have  any  witnesses  to  call  who  do  not  attend  voluntarily,  he  shall 
be  entitled  to  a  summons,  whether  he  apply  for  such  summons  at  the  time  he 
is  called  on  to  make  his  defence  or  previously;  and  the  Magistrate  may,  if 
necessary,  adjourn  the  case  for  the  production  of  the  accused  person's  witnesses ; 
and  if  the  witnesses  are  then  named  for  the  first  time,  the  adjournment  tinder 
the  first  part  of  the  253rd  section  becomes  imperative.  The  use  of  the  "Words 
"shall  and  may"  in  s.  253  appears  to  me  susceptible  of  a  clear  explanation. 
On  looking  to  s.  252  it  will  be  seen  that  it  is  assumed  that  the  accused  may 
possibly  have  his  witnesses  ready  at  the  time  he  is  called  on  to  enter  on  his 
defence  ;  they  may  either  have  come  voluntarily  or  they  may  have  been  brought 
in  by  summons,  but  it  may  be  that  summonses  to  the  witnesses  have  been  duly 
issued,  and  that  they  have  failed  to  attend,  and  have  possibly  become  liable  to 
be  brought  ia  under  warrant  under  s.  191,  or  to  be  otherwise  proceeded  against 
under  s.  189  ;  but  the  proceedings  under  these  sections  are  not  matters  of  course, 
but  dependent  on  the  discretion  of  the  Magistrate,  to  be  exercised  under  the 
circumstances  specified  in  those  sections — in  the  case  of  The  Queen  v.  Ahdoor 
Ruhman* — and  therefore  it  is  not  said  that  the  Magistrate  shall,  but  that  he 
may,  adjourn  the  trial  for  the  attendance  of  the  witnesses ;  because  in  this  case 
he  will,  at  an  earlier  stage,  have  done  what  was  obligatory,  and  will,  at  the  time 
of  taking  the  defence,  have  discretion  as  to  taking  further  steps.    I  read  the 
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words  "at  his  discretion"  in  s.  253  with  the  following^  section,  s.  254^  and  so  i^jpk, 
with  ss.  189  and  191 .  I  hold  that  the  words  "  shall  summon  any  witnesses  that  "^" 
may  be  offered ''  are  to  be  taken  as  used  in  reference  to  the  time  when  the  ao- 
cused  is  put  on  his  defence  under  s.  252,  or  to  some  timeprevioug  to  this;  It 
appears  to  me  that  the  course  of  procedure,  as  laid  down  above,  is  strictly  in 
accordance  with  the  words  of  the  law,  and  is  the  only  reasonable  con^tructicm  Moomwjw, 
they  admit  of.  If  it  is  said  that  the  words  "  shall  summon  "  in  s.  253  have  no  7  B.L.  R.564. 
reference  to  that  particular  time,  but  apply  equally  to  witnesses  offered  at  any  [J^  W..R:  agj 
subsequent  time,  I  cannot  reconcile  them  with  the  words  "  may  at  his  discretion 
adjourn."  I  cannot  conceive  that  the  Legislature  intended  that  a  Magistrate 
should  be  bound  to  issue  a  summons,  but  that  he  should  not  be  bound  to  give 
it  a  chance  of  being  operative  ;  that  while  his  clerk  was  drawing  up  the  sua»- 
mons,  he,  refusing  an  adjournment,  might  be  passing  sentence  on  the  accused. 
But  if  it  is  said  that  I  myself  hold  that  the  word  "may"  is  to  be  taken  under 
certain  circumstanxires  as  if  it  were  "  shall,"  and  that  my  argument  is  therefore 
inconsistent,  my  answer  is  that  this  253rd  section  is  to  be  read  with  the  preced- 
ing and  following  sections,  and  is  not  to  be  detached  from  the  context ;  and 
that,  if  we  so  read  it,  there  is  no  doubt  or  ambiguity  but  that  it  is  quite  clear 
when  the  obligation  ends,  and  when  the  discretion  begins.  The  issue  of  suip- 
mons  in  the  first  instance,  if  applied  for,  is  obligatory,  and  therefore  the  discre^ 
tionary  power  of  ad|ouming  or  refusing  adjournment  does  not  come  into  play. 
Any  adjournment,  beyond  the  diay  fixed  by  the  summons  issued  on  the  t^ing 
of  the  defence  under  s.  252,  is  discretionary ;  and,  therefore,  tlie  issue  of  any 
ftirther  summons  to  witnesses  not  named  at  the  time  the  defence  is  eiMtered  on 
is  not  obligatory. 

In  the  course  of  argument  another  ground  has  been  put  forward,  which  is 
not  taken  in  the  petition  on  which  this  case  was  called  up  for  revision.  I  do 
not  consider"  myself  in  any  way  bound  to  admit  this  in  the  special  case ;  but  I 
proceed  to  notice  it  rather  that  it  may  not  be  supposed  that  1  dissent  from  the 
argument  tlian  because  it  is  material  in  this  case.  It  has  been  said  that,  even  if  a 
Magistrate  be  not  strictly  bound  by  the  law  to  issue  summons  after  summons  to 
every  fresh  batch  of  witnesses  named  by  an  accused  person  at  anytime  up  to  final 
jydgraent  and  sentence,  yet  he  would  not  be  exercising  a  sound  discretionin  refus- 
ing to  do  so ;  that  the  discretion  allowed  to  him  by  law  is  to  be  exercised  reason- 
ably, and  not  capriciously;  and  that  such  a  refusal  being  unreasonable,  we  should 
be  justified  in  interfering.  I  understand  that  it  was  distinctly  admitted  that  such 
fresh  summons  must  be  returnable  on  the  day  to  which  the  trial  may,  at  the 
date  of  its  issue,  stand  adjourned,  and  that  it  was  not  pretended  that  Uie  Court 
would  be  in  any  way  bound  to  defer  the  conclusion  of  the  trial  in  consequence 
of  its  issue.  The  practice  of  the  Civil  Courts  was  referred  to»  There  is  a  djs- 
tinaion  between  the  mode  of  issuing  processes  in  the  Civil  and  Criminal  Courts. 
The  former  are  issued  at  the  expense  of  the  parties ;  the  latter,  except  in  the  case 
noted  in  8.  228  of  the  Criminal  Procedure  Code,  are  not  at  their  expense.  I 
do  not  refer  to  this  as  being  of  any  great  importance ;  still  I  think  that,  under 
certain  analogous  circumstances  to  those  stated  in  s.  228,  it  might  be  an  element 
in  a  question  whether  a  Magistrate  had  properly  exercised  his  discretion.  As 
a  general  rule,  I  quite  concur  in  what  has  been  said — namely,  that  an  accused 
person  should  not  be  refused  a  subsequent  summons  to  a  witness  to  appear  on 
the  day  to  which  the  trial  may  stand  adjourned  applied  for  on  the  chance  of  his 
being  able  to  derive  benefit  from  it,  he  thereby  acquiring  no  right  to  an  adjourn- 
ment. But  in  the  present  instance  the  petitioners  can  derive  no  advantage  from 
his  rule.    Their  defence  was  takea  on  the  31st  December,  and  t^,  tli^g^ye 


Digitized  by 


Google 


44D  Bii7GAt  LAW  REPORTS.  VOL.  V/T. 

1871.        in  lists  of  their  witnesses.  These  witnesses  were  summoned  for  the  1 2th  January, 
and  on  that  day  the  Magistrate  proceeded  to  hear  those  who  had  attend- 


QuEEN       g^j — twenty-two  in  number.     He  then  adjourned  the  case  to  the  nett  day 
^'  to  give  time  to  other  witnesses  to  appear,  and  for  the  receipt  of  returns 

Bholanath  tQ  gQmg  Qf  ^j^g  processes  which  had  not  on  the  12  th  come  to  hand.  As 
MooKERjEE,  a  matter  of  fact,  the  other  witnesses  did  not  appear  till  the  i8th,  and  were  then 
7B.L.  R.  564.  examined,  and  judgment  was  delivered  on  the  19th,  but  at  the  time  when  the 
[16  W.  R.38.]  petition  of  29th  Pash  (loth  January)  was  put  before  the  Magistrate,  namely,  on 
the  1 2th,  the  case  stood  adjourned  only  till  the  following  day,  if  indeed  the  pe- 
tition was  not  put  in  before  the  adjournment.  The  prayer  of  that  petition  was 
not  merely  to  get  a  summons  on  the  chance  of  being  able  to  bring  the  witnesses 
named  into  Court  before  the  case  closed.  The  object  was  clearly  to  get  an 
adjournment,  and  to  have  a  fresh  inquiry  started  either  by  the  Magistrate  pro- 
ceeding to  the  scene  of  the  offence  or  by  his  calling  for  and  examining  a  number 
of  persons  described  as  respectable  and  independent  persons.  That  it  was  so 
understood  by  the  parties  themselves,  is  quite  clear  from  their  not  taking  the 
point  now  raised  in  their  appeal  to  the  Judge,  or  their  petition  to  this  Court.  I 
cannot  say  that  the  Magistrate  was  wrong  in  refusing  to  exercise  his  discretion 
by  summoning  the  witnesses  on  the  chance  of  their  being  able  to  come  in  with- 
out an  adjournment  when  neither  he  nor  the  petitioners  believed  that  he  was 
asked  to  exercise  such  discretion.  Looking  to  the  terms  of  the  petition  and  the 
state  of  the  proceedings  when  it  was  presented,  I  have  no  doubt  that  what  was 
asked  for  was  a  re-opening  of  the  whole  case,  and  that  only.  Therefore  I  think 
the  ground  now  taken  is  not  admissible,  and  that  there  was  no  error  in  law  war- 
ranting our  interference.    I  therefore  dismiss  this  application. 

Paul,  J.— In  this  case,  Mr.  Cowell,  on  behalf  of  the  prisoners  who  have 
been  convicted,  applied  for  the  interference  of  this  Court  in  the  matter  of  their 
conviction,  on  the  ground  that  certain  witnesses  whom  these  prisoners  desired 
to  call,  and  for  that  purpose  prayed  that  subpoenas  should  be  issued,  were  not 
subpoenaed  by  the  Magistrate  who  tried  the  case.  The  Magistrate,  in  fad,  re- 
fused to  issue  subpoenas,  maintaining  that  the  prisoners  could  not  claim  to  call 
those  witnesses  as  a  matter  of  right.  The  Magistrate  considered  that,  at  the 
stage  of  the  case  at  which  the  application  was  made,  it  was  purely  a  matter  of 
discretion  with  him  to  issue  subpoenas,  and,  for  reasons  recorded  in  his  judg- 
ment, he  declined  to  exercise  his  discretion. 

The  facts,  so  far  as  they  are  material  to  this  application,  are  as  follows : — 

The  case  of  the  prosecution  was  closed  on  the  28th  December  last  after 
having  been  adjourned  once  at  least  for  the  examination  of  witnesses  other  than 
those  originally  named  by  the  prosecution.  On  the  31st  of  December  the  Magis- 
trate determined  to  try  the  prisoners  summarily,  and  accordingly,  on  that  day, 
put  them  on  their  defence.  On  the  same  day,  that  is,  on  the  31st  December, 
the  several  prisoners  stated  generally  the  nature  of  their  defence,  and  named 
certain  witnesses  for  whose  attendance  they  demanded  subpoenas.  The  sub- 
poenas were  duly  granted,  and  the  case  seems  to  have  been  adjourned  to  the  1 2th 
of  January.  On  the  12th  January  certain  witnesses  were  examined,  and  in 
consequence  of  the  absence  of  some  witnesses  who  had  been  subpoenaed,  the 
case  was  adjourned  the  following  day.  On  the  same  day  the  prisoners  put  in 
an  application,  praying,  amongst  other  things,  to  have  some  other  witnesses  called 
and  examined,  and  in  substance  demanded  that  subpoenas  should  be  issued  in 
respect  of  those  witnesses.  It  does  not  exactly  appear  whether  this  application 
was  made  before  the  adjournment,  or  after  it.  In  the  absence  of  anything  to  show 
that  the  application  was  made  after  the  order  for  adjournment,  I  must  assume 
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that  the  application  was  made  while  the  case  was  judicially  before  the  Magis-  1869. 
trate,  and  before  the  adjournment  was  announced.  For  some  reason,  which  q^JJJJJJJ" 
does  not  appear  on  the  record,  the  case  was  not  taken  up  on  the  13th,  but  on 
the  1 8th  of  January.  Witnesses  were  examined  on  the  i8th  and  19th,  and 
judgment  was  given  on  the  20th  January,  convicting  the  prisoners,  the  present 
applicants.  I  should  also  remark  that  it  is  stated  in  the  affidavit  which  has  been  p  °J^«^^^ 
put  in  on  behalf  of  the  prisoners,  and  I  see  no  reason  to  doubt  the  statement,  7  B-  L*  ^*  ^^* 
that  the  witnesses,  whose  examination  the  prisoners  demanded  on  the  12th  of  [«^  W.  R.  38.] 

January,  might  have  been  served  with  subpoenas  in  a  few  hours,  namely,  six 
ours.  I  conclude  from  this  statement  that,  had  the  subpoenas  been  granted  and 
served,  the  witnesses  so  summoned  to  {ittend  might  fairly  have  been  expected 
to  be  present  either  on  the  13th  of  January  or  the  following  day. 

The  prisoners  urge  before  us  that,  under  the  circumstances  which  have 
transpired,  they  were  absolutely  entitled  to  subpoenas  for  the  witnesses  named 
in  the  application  of  the  12th  of  January,  and  I  think  it  is  clear  that  they  had 
a  right  to  have  those  witnesses  summoned  to  attend,  the  prisoners  running  the 
risk  of  those  witnesses  arriving  before  the  trial  was  concluded.  I  think  the  pri- 
soners were  entitled  to  have  this  clear  right  enforced,  unless  there  is  something 
in  the  Criminal  Procedure  Code  to  show  that  such  a  right  is  absolutely  taken 
away  by  express  enactment.  Before  I  proceed  to  examine  the  provisions  of  the 
Code  of  Criminal  Procedure  applicable  to  this  case,  I  would  observe  that  an 
application  for  subpoenas  upon  witnesses  is  quite  a  different  thing  from  an  ap- 
plication for  an  adjournment.  The  former  may  be  granted  without  the  latter 
being  either  applied  for  or  granted.  One  may  exist  without  the  other,  and  it 
is  by  no  means  necessary  that  both  should  co-exist.  I  make  these  remarks  be- 
cause the  whole  argument  which  tends  to  show  that  the  prisoners  had  no  right 
to  have  the  witnesses  named  on  the  1 2th  January  subpoenaed,  proceeds  on  the 
basis  that  the  issue  of  fresh  subpoenas  involved  the  adjournment  of  the  trial. 

Now,  turning  to  ss.  251,  252,  and  253,  I  observe  that  s.  251  runs 
'  as  follows:  "The  charge  shall  be  read  to  the  accused  person,  and  he  shall  be 
asked  whether  he  is  guilty,  or  has  any  defence  to  make."  S.  252  directs 
that,  "  if  the  accused  person  have  any  defence  to  make  to  the  charge,  he  shall 
be  called  upon  to  enter  on  the  same,  and  produce  his  witnesses,  if  in  attend- 
ance, and  shall  be  allowed  to  recall  and  cross-examine  the  witnesses  for  the 
prosecution."  This  section  certainly  assumes  that,  when  the  prisoner  is  put 
upon  his  trial,  he  must  go  on  with  his  defence  then  and  there.  S.  253  en- 
acts as  follows :  "  The  Magistrate  shall  summon  any  witnesses,  and  examine 
any  evidence  that  may  be  offered  in  behalf  of  the  accused  person  to  answer  or 
disprove  the  evidence  against  him,  and  may,  for  this  purpose,  at  his  discretion, 
adjourn  the  trial  from  time  to  time  as  may  be  necessary."  The  language  of 
this  section,  **the  Magistrate  shall  summon  witnesses,  and  may,  at  his  discre- 
tion, adjourn  the  trial,"  must  be  clearly  kept  in  the  view  in  dealing  with  the 
present  case. 

Now,  I  take  it  that  the  prisoner,  in  making  his  defence  at  an  adjourned 
hearing,  is  entitled  to  the  privileges  to  which  he  would  have  been  clearly  entitled 
if  the  trial  had  taken  place  as  contemplated  by  s.  252  at  the  time  of  the 
prisoners  being  put  on  their  defence,  subject  to  this  reservation,  that  the  accus- 
ed persons  could  not  claim  as  a  matter  of  right  a  further  adjournment.  It  is 
obivous  that  when  a  prisoner  is  put  upon  his  trial,  and  applies  to  have  any  wit- 
nesses subpoenaed,  the  Magistrate  is,  under  s.  253,  bound  to  summon  those 
witnesses,  though  he  is  not  obliged  to  adjourn  the  trial.  It  may  well  happen 
in  a  particular  case  where  the  trial  is  a  protracted  one,  that  the  witnesses  may 
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.  1S71,  .  arrive  before  the  trial  is  concluded.  As  the  accused  person  is  entitled  to  have 
Qfj^^ —  liis  witnesses  summoned  on  the  first  day  of  the  trial,  I  see  no  objection  to  his 
being  j^nti tied  to  have  the  same  right  enforced  on  the  2nd  or  any  other,  d^y  pf 
BMbL  M  his  trfal,  provided  he  merely  applies  for  subpoenas,  and  does  npt  ask  for  anad- 
^  ^  ^^^  Joumment  to  enable  his  witnesses  to  arrive  and  be  present  in  Court.  I  find  no 
MOcJKERj^E,  imitation  in  point  of  time  stated  in  s,  253,  nor  do  the  words  of  that  section 
7E.L.R.«;q4.  gj^g  rise  to  a  clear  or  necessary  implication  to  that  effect.  On  the,  contrary, 
[16^:  Rf.  28.]  the  language  of  that  section,  by  drawing  a  distinction  between  the  Magisfraife's 
duty , in  summoning  witnesses  which  is  declared  tp  be  imperative,  and  the  powet 
to  grant  an  adjournment  which  is  left  discretionary,  clearly  indicates  that  the 
accused  person  is  entitled  as  of  right  to  have  his  witnesses  subpoenaed.  Dis- 
cretion in  suchi  a  matter  must  necessarily  be  out  of  place,  for  the  Magistrate 
cannoti  be  supposedtP  know  beforehand  the  value  or  hnportaneeof  the  evidence 
to  be  given  by  a  particulM-  person.  Now,  in  the  present  case,  long  before  the 
trial  was  concluded,  the  Magistrate  was  of  opinion  that  the  discretion  whidh 
was  (as  he  thought)  vested  in  him  should  not  be  exercised,  on  the  general  prin- 
ciple that  trials  might  be  protracted  to  any  length  if  such  an  application  as  the 
prisoners  made  were  entertained.  I  fail  to  see  how  the  exercise  of  discretion 
(assuming  the  matter  was  discretionary)  in  a  particular  case  can  be  regulated  by 
8«ch  genera!  rea90><iing;  If  any  general  principle  is  to  be  involved  in  determin«- 
ingor  defining  discretion,  I  apprehend  the  Legislature  would  have  acted  on  stfch 
general  principle,  affirmed  it  by  a  positive  ena<E:te(ient,  and  d<eclared  it  to  be  a 
positive  law,  and  thus  displaced  discretion  in  the  sense  in  which  the  wofdfs 
understood  from  ks  provisions.  Discretion  must  in  all  cases^  be  exercised  with 
reference  to  the  particular  facts^  of  a  given  case;  the  exercise  of  discretion  must 
not  be  capricious,  as  it  appears  to  me  to  have  been  in  this  case.  The  right- of 
a^  prisoner  to  have  witnesses  subpoenaed  during  the  pending  of  a  trial',  Which'I 
may  designate  an  ordinary  and  natural  right,  is  not  only  not  taken  awi^  by  the! 
terms  of  s.  2^3,]but  affirmed,  for  the  s^tipn  declares  that  the  IVIa^trate 
shall  sun^on  wi^essea  upon  the.  application  of  the  pjcisoner,  and  he  natay  ad* 
}9um  the  trial.  The  language  used  in  the  section  shows  distinc$tly<' Ihat  tbe 
gr^t  of  subpoenas  need  not  be  accompanied  by  an  adjournment  Were  it 
othejffwise,  the  Magistrate's  discretionary  power  to  adjourn  the  trial  wouidroKlec 
})ks  impecatiye  duty  created  by  the  section  also  discretionary,  and  in  cases  in 
which  caprice  is  substituted  for  discretion  altogether  nugatoryr. 

By  ss.  227  a^d375,  which  relaie  to  prisoners  put  upon  thi^ir:  trial  before 
tihe  Sessions  Court,  the  prisoner  is  bound  by  the  list  of  witnesses  wfaicih  he  puts  in 
at  firsthand  he  cannpt  call  as  a  matter  of  right  any  witnesses  other  tb^those 
jtie,  has^  nwi^ed  in  that  list.  That  being  the  state  of  the  law  i:n  a  trial  of  greater 
gravity  and  in^portance,  it  is  argued  that  we  should  assume  that  the  spirit  of  tbe 
h^w  of  procedure  is  a^inst  allowing  prisoners,  in  summaiy  trials,  being  tri^ 
df  less  impprtance,  to  have  witnesses  called  who  were  not  originally  named. 
I  do  not  wish  to  enter  into  any  lengthy  discussion  of  this  matter  here,  be^ose 
it  is  obvious  that  all  arguments  drawn  from  analogy,  assume  the  existence  of 
the  same  or  similar  circumstances;  and  further,  wnere  any  positive  law  eapsta 
which  applies  to  one  class  of  cases,  and  does  not  by  its  terms  embr£^:e  anothq: 
and  distinct  class  of  cases,  the  only  argument  to  be  drawn  is  that  the  particular 
positive  law  was  not  intended  to  apply  to  the  cases  which  are  left  out  of  its 
operation.  If  I  were  asked  to  assign  a  reason  for  the  difference,  I  should  say 
that  abundant  reasons  exist  and  account  for  the  difference  in  the  law  in  the  two 
classes  of  cases.  It  must  be  conceded  that  the  interval  of  time  which  elapses 
between  a  commitment  by  a  Magistrate,  and  a  trial  before  the  Sessions  Juqge^ 
furnishes  unscrupulous  persons  with  the  opportunity  of  concocting  a  fresli  de- 
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fence  to  be  supported  by  false  evidence  through  the  medium  of  witnesses  not 
previously  named,  and  thus  enables  such  persons,  unless  othei^is^  ^estrahied,  •    ^ 
to  take  the  prosecution  by  surprise.    In  Courts  in  which  the  power  of  cross-      «"***' 
Maminiation  is  rightly  and  ably  exercised  by  a  bar  of  trained  and  accomplished  ^' 

advocates,  falsehood  is  readify  exposed,  land  an  invented  tale  is  almbst  certain  ^"o^vnath 
erf  detection  ;  so  that  suiprises  rarely  succeed,  and  truth  generally  triumphs  over  ^^^oirtfRjtB, 
falsehood.  It  is,  however,  a  matter  of  notoriety  that  the  power  of  brt>ss-ex-  7^.'L.R.^4. 
amination  Is  but  feebly  exerted  in  Mofussi!  Courts,  and  tfce  art  of  eliciting  thfeE'<5W.R.-^.j 
truth  by  searching  and  relevant  (Questions  is  but  imperfectly  undersit«)od.  The 
sifting  of  evidence  is  consequently  far  from  exhaustive,  knd  in  fact  oral  evidence 
Is  tested  and  dealt  with  in  a  manner  different  to  the  tt-eotment  it  receive®  In  other 
O&wrts^  original  jurisfdiction  at  the  halnds  of  ^kivdcates  of  higher  legal  attain- 
ments. These  considerations  may  reasonably  liave  induced  the  necessity  (rf 
introducing  into  the  mofussii,  in  trials  held  by  a  Court  of  Sessions,  a  law  of 
procedure,  which  either  prevents,  or  reduces,  the  chance  of  surprise  on  the  pro^ 
mention,  and  which  averts  the  possibility  of  a  defence,  previously  wholly  un- 
known to  the  prosecution,  beipg  stated,  and  of  evidence  pf  witnesses,  nqt  pee- 
vIouMy  named,  subject  to  a  special  restriction,  being  adduced.  Owing  ^0  the 
uiidoubted  and  radical  defects  existing  in  the  ordinary  mcl^wsil  practice,  pie- 
x^autionary  measures  recommend  themselves  to  the  Legisloiture  on  the  grpunci 
<rf  expe^eacy,  and  I  accordingly  perceive  sufficient  reason  for  the  introduction 
of  a  procedure  ifl  trials  before  a  Sessions  Judge  which  contaiu*  provisions  for  the 
statement  of  the  defence  before  trial,  and  requires  the  witnesses  to  be  na,med 
to  the  committing  officer.  The  dangers  to  be  averted,  on  which  I  have 
dwelt,  can  scarcely  attend  a  summary  trial,  which,  according  to  s.  252,  sb^d 
proceed  without  delay  and  de  die  in  diem  imtil  its  termination.  Further,  I  con- 
sider thaV^e  should  put  a  liberal  construction  upon  the  law  of  procedure  in 
favour  of  an  accused  person  whose  mouth  is  closed,  and  whose  liberty  may,  in 
any  given  case,  be  sworn  away>  by  an  un^curpulous  and  remorseless  enemy, 
and  that  the  cause  of  justice  demands,  unless  otherwise  clearly  restricted  in  its 
requirements,  that  the  luUest  opEpoerteniQr  be  given  to  anwcuse^dto  lay  his  whole 
case  before  a  Court  which  tries  him. 

To  assign  to  s.  253  the  meaning  which  the  Magistrate  attaches  to  it,  is  to 
proclafm  not  a  liberal,  but  (as  !t  appears  to  me)  a  harsh  and  undreasonable  con- 
struction ;  and  to  allow  a  Magistrate  to  deal  according  to  his  individual  discre- 
tion with  applications  on  behalf  of  prisoners  to  have  witnesses  summoned  with- 
out asking  for  more  during  the  pendency  of  a  summary  trial  proceeding  de  die 
in  dieniy  seems  to  me  to  be  fraught  with  danger  to  the  liberty  of  the  accused^, 
and  to  be  altogether  inexpedient.  Even  when  a  case  is  closed,  and  a  Magis- 
trate is  about  to  deliver  his  judgment,  should  a  witness  for  the  defence,  ^hose 
attendance  has  been  anxiously  expected,  arrive,  and  such  witness  be  tendered 
for  examination,  I  should  consider  it  incumbent  on  that  judicial  officer  to  take 
his  evidence;  and  I  am  unwilling  to  believe  in  the  possibility  df  such  evidence 
being  Tejected  on  the  ground  of  discretion.  In  every  case  the  object  should  be 
to  arrive  at  the  truth,  to  enquire  fully  for  that  purpose,  and  then  to  deal  out 
justice  between  the  parties. 

On  the  whole,  then,  I  am  of  opinion  that  Mr.  Cowell's  contention  is  well 
-founded ;  that  die  prisoners  were  entitled  to  have  subpoenas  issued  upon  the 
witnesses  named  on  the  12th  January.  I  hold  that,  according  to  the  true  con- 
struction of  s.  253,  the  Magistrate  has  erred  in  refusing  to  summon  the  witnesses 
named  on  the  12  th  January,  and  that  the'  Magistrate,  assuming  he  h'a&'tne  dis- 
erc^ito  Jic  beiieves  :he  4iad>  h^  exercised  that  discretion  uipiv^isely  and  to  the 
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1871.       prejudice  of  the  prisoners.    I  would  therefore  re-open  the  case,  and  order  the 
Magistrate  to  allow  the  prisoners  to  complete  their  unfinished  defence. 


Queen 

^^  There  is  a  special  feature  in  the  present  case  which  I  have  not  prominent- 

Bholanath  ^^  noticed.    It  is  this;  the  case  for  the  prosecution  as  originally  made  was  not 
M    KBRiBE    ^^°^P^^^®»  ^^^  ^^^  ^  ^^  supplemented  by  fresh  evidence  which  was  adduced 
b' L  R    fil  ^^^"^  adjourned  hearing  held  on  or  about  the  28th  December.    It  is  not  likely 
r  6  w  R  ^1  ^^^  ^^  prisoners,  when  called  upon  to  state  their  defence  on  the  31st  Decem- 
[16  w.  R.  38.J  ^gj.^  should  have  been  able  to  give  the  names  of  all  persons  whom  they  might 
be  able  to  call  to  rebut  the  further  case  made  by  the  prosecution,  and  it  is  high- 
ly probable  that  subsequent  enquiry  brought  to  light  the  names  of  the  other 
witnesses  mentioned  on  the  12th  January  as  persons  who  were  able  on  their 
oath  to  answer  the  supplemental  case  put  forward  by  the  prosecutor. 

If  the  matter  complained  of  lay  in  the  discretion  of  the  Magistrate,  I  can 
hardly  conceive  a  more  incorrect  and  mistaken  exercise  of  such  discretion,  as 
is  evidenced  by  his  refusal  to  comply,  under  the  circumstances  of  this  case,  with 
the  demand  of  the  prisoners,  which  forms  the  subject  of  this  application. 

I  regret  much  that  I  differ  from  my  learned  colleague,  whose  experience 
of  the  working  of  the  Criminal  Procedure  Code  is  so  much  greater  than  my  own. 
Constituted  as  the  High  Court  is,  my  views  in  criminal  cases  must  absolutely 
give  way  to  the  opinion  of  the  senior  Judge,  and  the  result  is  that  the  judgment 
of  my  colleague  will  prevail,  and  be  the  judgment  of  the  Court.  I  have  con- 
sequently the  satisfaction  of  knowing  that,  if  my  judgment  is  erroneous,  it  will, 
by  reason  of  its  being  inoperative,  be  wholly  innocuous.  The  application  is 
refused. 

Application  re/used. 


1871. 


APPENDIX. 

Before  Mr,  Justice  Bayley  and  Mr.  Justice  Paul. 

KAFTAN  V.  G.  M.  SMITH.* 


7  B.  L.  R.    Assault-^Causing  Hurt — Autre  fats  Acquit — Penal  Code  (Act  XLV.  of  i860  J  j 
App.  35.  ^«  35^ — Criminal  Procedure  Code  (Act  XXV.  of  i86jjt  s.  ss^ 

[16  W.  tL  3. J         ^  person  who  is  tried  and  discharged  for  the  offence  of  assault  under  s.  352,  Penal 
Code,  cannot  again,  upon  the  same  complaint,  be  tried  for  "  causing  hurt.'* 

A  COOLIE  named  Kaptan  charged  one  Mr.  Menzies  Smith  with  having 
severely  flogged  him  with  a  cane.  The  Deputy  Commissioner  of  Lukimpore, 
who  tried  the  case,  considered  the  facts  alleged  in  the  complaint  to  amount  to  an 
assault ;  but  the  complainant  failing  to  establish  a  primd  facie  case  of  assault, 
he  discharged  the  accused.  The  Commissioner  was  of  opinion  that  there  was 
a  failure  of  justice  in  this  case,  and  directed  the  Deputy  Commissioner  to  put 
Mr.  Smith  on  his  trial,  upon  the  same  complaint,  for  causing  hurt.  The  Deputy 
Commissioner  was  of  opinion  that  s.  55  of  the  Criminal  Procedure  Code  barred 
the  second  trial.  The  matter  was  then  brought  to  the  notice  of  the  Judicial 
Commissioner,  who  was  a  Sessions  Judge.  The  Judicial  Commissioner,  agree- 
ing with  the  view  taken  by  the  Commissioner,  sent  up  the  proceedings  to  the 
High  Court. 

The  opinion  of  the  High  Court  was  delivered  by 

*  Reference,  under  s.  434  of  the  Code  of  Criminal  Procedure^  by  the  Officiating  Judicial 
Commissioner  of  Assam. 
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Bayley,  J. — Mr.  Menzies  Smith  having  been  discharged  on  his  trial  for        1871. 
the  offence  of  assault  or  use  of  criminal  force  under  s.  352  of  the  Penal  Code, 
which  includes  theoffence  of  battery  (see  Morgan  and  Macpherson's  Penal  Code,      Ka**tan 
page  308),  cannot  now  be  tried  for  "  causing  hurt."    The  criminal  matter  in  *'• 

respect  of  which  Mr.  Menzies  Smith  was  tried  was  the  flogging  and  beating  of  ^*  ^*  Smith, 
a  coolie  with  a  cane ;  of  this  he  was  acquitted.    It  is  now  intended  to  put  Mr.     7  B.  L.  R. 
Menzies  Smith  on  his  trial  for  the  same  criminal  matter  upon  a  charge  of  "  cans-     App.  25. 
ing  hurt."     It  is  quite  clear  that,  under  whatever  denomination  the  offence  is  [16  W.  R.  3.] 
classed,  it  is  the  one  offence  of  beating  and  flogging.  A  second  trial  for  the  same 
offence  cannot  be  allowed  to  take  place,  regard  being  had  to  the  provisions  of 
8.  55  of  the  Code  of  Criminal  Procedure. 

In  the  case  of  The  Queen  v.  Dwarka  Nath  Duit,*  Sir  Barnes  Peacock,  in 
his  judgment,  discusses  fully  the  plea  of  autrefois  acquit,  and  His  Lordship  makes 
the  following  observation:  ''When  it  is  said  that  the  offences  must  be  the  same, 
it  is  merely  meant  that  they  must  be  in  reality  the  same."  It  appears  to  us  that 
the  actual  offence  of  which  Mr.  Smith  was  acquitted  is  the  same  as  that  for  which 
he  has  been  again  indicted  under  the  term  "  hurt."  Under  these  circumstances, 
the  plea  of  autrefois  acquit  stands  good,  and  the  second  trial  should  not  take  place. 


Before  Mr.  Justice  Norman^  Offg.  Chief  Justice,  and  Mr.  Justice  Loch. 

THE  QUEEN  r.  DURGA  DAS  BHUTTACHARJEKf  1871. 

Surety^Recognieance.  -^  '^' 

7  B  L  R. 

A  surety  who  was  bail  for  an  accused  person  havine  failed  to  produce  him  on  the  day      ^ 

appointed,  the  Deputy  Magistrate  ordered  that  the  bail-bond  be  forfeited,  and  a  warrant  be         PP*  37* 
issued  for  the  attachment  and  sale  of  the  moveable  property,  first,  of  the  accused,  and,  se^ 
amdly,  of  the  surety.   No  recognizance  had  been  si^ed  by  the  accused,  and  no  notice  had 
been  given  to  the  surety  to  show  cause.    On  a  rderence  by  the  Magistrate,  the  Deputy 
Magistrate's  order  was  set  aside  as  being  illegal. 

One  Durga  Das  Bhuttacharjee  was  sent  up  by  the  police  for  trial  under  s. 
448  of  the  Penal  Code.  It  seems  that  the  accused  was  sent  up  on  bail,  one  surety 
in  the  sum  of  Rs.  100  having  been  required  by  the  police  and  found.  The  surety 
was  bound  over  to  cause  the  accused  to  appear  before  the  Joint-Magistrate  on 
the  loth  November  1870.  The  case  was  made  over  for  trial  to  the  Deputy  Ma- 
gistrate. The  accused  was  not  present  on  the  loth.  On  the  nth  the  Deputy 
Magistrate  recorded  a  "  proceeding,"  ordering  that  the  bail-bond  should  be  for- 
feited, and  that  "  a  warrant  be  issued  for  attachment  and  sale  of  the  moveable 
property  belonging  to  (ist)  Durga  Das  Bhuttacharjea,  and  (2nd)  to  his  surety, 
Jadab  Chandra  Samokar,  to  the  extent  of  Rs.  20  each." 

The  Magistrate,  who  referred  this  case  to  the  High  Court,  thought  this 
order  illegal.  He  said  that  the  Deputy  Magistrate  ordered  the  money  to  be 
realized  from  the  accused  himself,  being  under  the  impression  that  the  accused 
gave  his  own  recognizance  to  appear.  But,  as  a  matter  of  fact,  he  did  not 
give  it ;  and  therefore  the  money  could  not  be  demanded  from  him. 

With  reference  to  the  order  against  the  surety,  the  Magistrate  remarked 
that  it  was  the  Deputy  Magistrate's  duty,  under  s.  220  of  3ie  Criminal  Pro- 

rW.  R.,Cr.  Rul.,  IS. 

E^ference,  under  s.  434  of  the  Code  of  Criminal  Procedure,  by  the  OflSciating  Magistrate 
ofNiiddea. 


•  7W, 
t  Refe 
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rS/i.        cedure  Code,  to  give  notice  to  the  surety  to  pay,  or  to  show  cause  why  he  should 

r^J21^ —  not  J>ay,  the  penalty  mentioned  in  the  bond ;  but  no  notice  was  given  to  the 

^  surety.  It  seems  that  the  Deputy  Magistrate  in  his  explanation  said  that  he  hgd 

^  n       fi^v^n  the  surety  a  verbal  notice.    With  reference  to  Ais,  the  Magistrate  ob- 

DuROA  Das   g^j.^^  ^.^j  ^  ^^^e  verbal  and  unrecorded  order  to  show  cause  would  not  have 

B*trrTA-     i^^fi  sufficient,  even  if  it  had  actually  been  given. 

^^M  o'  Th^  judgment  of  the  Court  was  delivered  by 

App-.  37.  Norman,  J. — ^Tbe  order  of  the  Deputy  Magistrate  is  illegal,  and  must  be 

quashed  ior  the  reasons  mentioned  in  the  Magistrate's  letter. 
There  seem  to  be  several  other  objections  to  it. 


1871.  before  Mr,  Justice  Bay  ley  and  Mr,  Justice  Paul, 

^•^"'  THE  QUEEN  v,  KAU  CHARAN  MISSER  and  others  • 

7  B  L  R 

'    *    '    *  Investigation  of  Complaint — Theft — Defence — Dismissal. 

[16  W.  R.  18.]  A  Hm}9t^^  gngbt  to  hear  evidence  in  support  of  a  charge  before  diamissipf  ^ 
complaint.  A  bare  assertion  by  an  accused,  charged  with  committing  theft,  of  a  prpprietanr 
right  in  the  alleged  stolen  property,  is  no  reason  for  a  Magistrate  to  refuse  to  entertain  the 
cluirge  of  theft. 

In  this  case  Rannu  Singh  complained  against  Kali  Charan  Misser  and 
others  that  they  had  phmdered  his  crops.  The  complainant  said  fliat  he  was 
a  tenant  of  one  Khoshali  Ram ;  that  be  had  grown  the  crops  on  obtaining  a 
settlement  from  the  zemindar's  tehsildar ;  and  that  the  land  was  previously  held 
by  Sham  Lai,  who  had  relinquished  it.  Kali  Charan,  on  being  examined,  said 
that  the  land,  of  which  the  crops  were  said  to  have  been  carried  away,  was  the 
jaghir  of  Sham  Das  Gosain,  who  had  leased  it  to  him,  and  that  he  Hd  ^wn 
the  crops.  After  recording  the  statement,  the  Joint-Magistrate  ordej'ed  an 
«nquiiy  by  the  poUce  on  the  4th  May  1871. 

The  police  submitted  their  report  to  the  effect  that  the  crops  belonged  to 
the  complainant,  and  that  they  had  not  been  grown  by  Kali  Charan.  The  Joint- 
Magfistrate,  on  the  loth  May,  witihout  hearing  any  evidence  in  support  of  the 
complaint,  on  reference  to  the  case  of  The  Queen  v.  Pam  Charan  SiHgh,^  dis- 
missed the  complaint,  saying  :— 

"This  strongly  worded  decision  takes  the  case  out  of  Court  altogether. 
Where  the  accused  claims  to  be  acting  on  a  right,  however  ill-founded  the 
claim  may  be,  he  does  not  commit  theft  by  asserting  it." 

The  Sessions  Judge  of  Bhaugulpore  sent  up  the  case  to  the  High  Court 
with  the  following  remarks  : — 

"  It  appears  to  me  that  the  order  of  the  Joini-Magistrate,  passed  aftear  it- 
cording  the  statement  of  the  complainant  only,  is  clearly  erroneous. 

"  The  defendant,  by  the  complainant's  account,  alleges  a  right  to  the  crops 
taken  by  him,  and  the  Joint-Magistrate,  on  the  strength  of  the  precedent  quot- 
ed by  him,  refuses  to  enquire  further  into  the  case.  There  can  be  no  doiibt  that 
the  meaning  of  the  said  precedent  has  been  misunderstood  by  him." 

The  judgment  of  the  Court  was  delivered  by 

*  Reference,  under  s.  434  of  the  Code  of  Criminal  Proceduc^  b^  the  Sessions  Ju4ge  of 
"^fW.lR.,  Cr.  Kul.,  p.  57t 
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Paul,  J. — ^The  High  Court  observe  that  the  view  taken  by  the  Judge  is        i«7h 
clearly  right,  and  the  dismissal  of  the  complaint  on  the  grounds  stated  by  the  — Oueen" 
Joint-Magistrate  must  be  set  aside.    The  Joint-Magistrate  must  try  the  case  ac-      ^ 
cording  to  the  allegations  of  the  parties,  and  form  his  own  opinion  on  the  case, 
unaided  by.  any  such  local  enquiry  by  a  police-officer  as  he,  in  one  stage  of  the 
case,  direfted.    The  police  may  make  a  map  of  the  locality  if  that  should  be     Cha^ 
deemed  necessary.     If  the  Magistrate  finds,  on  duly  taking  and  considering  the      Misser, 
evidence  to  be  adduced  by  the  complainant,  that  he  has  made  out  his  statements,     ^  ^'  ^*  ^* 
which  go  to  show  that  the  accused  has  committed  theft,  he  should  call  upon      App.  55. 
the  accused  lor  his  defence.    If  the  accused  should  prove  that  ^t  allegations  [*<5  W.  R.  18.] 
of  the  complainant  are  not  to  be  relied' on,  and  that  th^  crop'  was  his^  of  courses 
he  will  be  entitled  to  an  acquittal.     If  the  accused  should  foil  in  <ioing  so,  but 
should  show  that  the  ownership  of  the  crops  is  a  matter  of  ^cn^yf^e  dispute 
between  himself  and  the  complainant,  he  will  be  entitled  to  be  released.    The 
parties  will  then  be  left  to  settle  their  disputes  in  a  civil  suit,  as  the  nature  of 
the  case  will  be  altered  from  a  criminal  charge  to  an  action  for  damages.    A 
mere  plea  by  the  accused  that  the  property,  of  the  theft  of  which  he  is  charged, 
is  his  own  property,  unsupported  by  proof,  or  by  some  circumstances  which 
tend  to  indicate  that  there  is  some  truth  in  the  statement,  is  not  sufficient  to 
entitle  him  to  be  summarily  discharged.     If  the  accused  fails  to  show  that  the 
alleged  stolen  property  is  his,  but  proves  that  he  in  goed  faith,  believing  the 
property  belonging  to  the  complainant  to  be  his,  took  that  property  out  of  the 
complainant's  possiession,  then,  in  such  a  case,  the  dishonest  intention  being 
absent,  ^le  person  accused  will  not  be  guilty  of  theft.    See  ilhistiation  {/>.)  in 
s.  378  of  the  Penal  Code ;  and  alsa  Morgan  and  MaCpherson's  work,  page  339. 


Before  Mr,  Justice  E,  Jackson  and  Mr,  Justice  MookerjUe.  ,8^,, 

THE  QUEEN  v,  HAROABIND  PAL.*  y^»^'' 

9  B  L  R 

Criminal  Procedure  Code  (Act  VIIL  of  i86g)y  s,  jJo~^Award  ofjury-^  a  '        ' 

App.  57. 

Appointment  of  Jury.  [,5  w.  R.  23.] 

A  Magistrate  cannot  recehre  and  enlorce  the  &ward  of  a  jury  under  s.  310  of  the  Cri. 
minal  Procedure  Code,  delivered  long  after  the  day  £xed  for  the  purpose. 

A  jury  appointed  under  s.  310  is  not  properly  constituted  when  only  the  foreman  is 
appoiiited  by  ue  Magistrate,  and  the  rest  of  the  members  by  the  parties. 

On  the  27th  February  1871  one  Dinanath  Chuckerbutty  represented  to 
the  Magistrate  that  Hargabind  Pal  had  dug  a  tank  aad  heaped  up  some  earth, 
whereby  two  roads  were  obstructed,  and  requested  him  to  cause  tiie  same  to  be 
opened.  On  the  same  day  the  Magistrate  Ordered  Hargabind  to  open  the  load 
or  show  caase.f    Hargabind  appeared  and  aaked  for  a  jury. 

On  the  2nd  Marbh  the  Magistrate  appointed  a  jury  J  consisting  of  five, 
eaeh  party  nominating  two,  and  the  Magistrate  the  foreman.  The  ^th  April 
was  fixed  for  the  submission  of  their  report,  which  was  oh  the  6th  extended  to  the 
24th  Aptil.  On  the  24th  Hargabind  intimated  to  the  Magistrate  that  two  of 
the  jury  were  not  working,  and  expressed  his  dissatisfaction,  upon  trhich  a  re- 
port was  called  for  from  the  jury. 

*  Reference,  under  s.  434  of  the  Code  of  Criminal  Proctdare>  by  the  SeasioBS  Judee  of 
Sylhet  • 

t  Sie  s.  308  of  Act  Vni.  of  1869. 
i  See  s.  310  of  Act  VIII.  of  1869. 
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1871.  A  report,  dated  23rd  April,  was,  on  the  5th  May,  submitted  to  the  Magis- 

trate, signed  by  the  foreman  and  two  of  the  jurors  named  by  the  complainant. 


Queen       Qn  the  19th  May  the  Magistrate  ordered  the  award  of  the  jury  to  be  carried  out. 

„       *  On  the  same  day  that  the  Magistrate  ordered  the  award  to  be  carried  out, 

A^ABiND   jjj^j.gajjj^(j  pj^i^  through  his  pleader,  moved  the  Sessions  Judge  of  the  distrift, 

yk'^x*  Ti     desiring  him  to  send  up  the  proceedings  of  the  Magistrate  to  the  High  Court 

7  B.  L.  R.     ^J^der  s.  434,  with  a  view  to  have  the  above  order  quashed  for  the  following  rca^ 

App.  57.     sons:— 

\st, — ^That  two  of  the  jurors  not  having  acted,  there  was  no  jury. 

2nd, — That  the  Magistrate,  instead  of  nominating  the  foreman  and  two  of 
the  jurors,  had  only  nominated  a  foreman.  On  this  application,  the  Sessions 
Judge  sent  up  the  papers  in  the  case  to  the  High  Court 

The  opinion  of  the  Court  was  expressed  by 

Jackson,  J. — We  think  that  the  jury  was  not  legally  constituted,  as  the 
Judge  has  pointed  out,  and  that  its  award  long  after  expiry  of  the  time  fixed  for 
giving  an  award  was  invalid,*  and  that  it  was  subsequently  the  duty  of  the  Magis- 
trate to  take  up  the  case  himself,  enqtiire  into  it,  and  decide  it.  We  set  aside 
his  orders  upholding  the  award  of  the  jury. 


1871. 
May  8.  Before  Mr.  Jtistice  Kemp  and  Mr.  Justice  Glover, 

— p  ,   p  THE  QUEEN  v.  GOSHTO  LALL  DUTT.f 

7  D*  1^*  K* 

Ann  &%  Confession — Attestation  of  the  Magistrate — Code  of  Criminal  Procedure 

[15  W;  k  68.]  f^'*  ^^^'  of  1S61),  s.  205. 

Under  s.  205  of  the  Code  of  Criminal  Procedure,  it  is  not  necessary  for  the  Ma^s- 
trate  to  state  in  the  body  of  the  examination  that  the  statement  comprised  every  question 
put  to  the  accused,  and  every  answer  given  by  him,  and  that  he  had  had  liberty  to  add  to 
or  explain  his  answers.  Attestation  at  the  foot  of  the  examination  is  sufficient,  but  in  case 
of  doubt  oral  evidence  should  be  admitted  to  prove  the  regularity  of  the  proceeding. 

The  (Offg.)  Magistrate  of  Hooghly  stated  this  case,  which  he  referred  to 
the  High  Court  under  s.  404,  Criminal  Procedure  Code,  as  follows : — 

"  The  defendant,  Goshto  Lai  Dutt,  was,  on  the  28th  day  of  February  1871, 
committed  for  trial  before  the  Sessions  Judge  of  Hooghly,  by  the  Joint-Magis- 
trate of  Hooghly,  on  charges  of  forgery,  ice. 

. "  The  evidence  against  the  accused  consisted  of  a  full  confession,  record- 
ed in  open  Court  by  the  mohurir  of  the  Court  in  the  presence  and  hearing  of 
the  Joint-Magistrate,  and  other  corroborative  evidence. 

"  The  confession  in  question  is  written  in  Form  No.  3,  Criminal,  publish- 
ed by  the  High  Court.  The  blanks  in  the  printed  form  are  duly  filled  in.  The 
confession  commences  with  a  warning  to  the  defendant  that  all  which  he  may 
say  will  be  liable  to  be  used  as  evidence  against  him ;  it  continues  in  the  form 
of  question  and  answer ;  at  the  foot  of  each  page,  as  well  as  at  the  termination 
of  the  confession,  the  printed  certificate  required  by  s.  205  is  filled  in  and 
legibly  signed  and  dated.  The  evidence  of  the  recording  mohurir  was  at  hand, 
in  case  the  Sessions  Judge  should  entertain  any  doubts  in  regard  to  the  points 
of  procedure  which,  though  enjoined  in  s.  205,  are  not  required  to  be  mentioned 
in  the  certificate.  The  examination  was  attested  in  the  manner  that  the  law 
directs,  viz.,  by  the  signature  of  the  Magistrate. 

•  Sec  8.  310,  Act  Vin.  of  1869. 

"I"  Reference  to  the  Hisfh  Court,  under  8.  404  of  the  Codt  of  Criminal  Procedurei  by  the 
OflSoating  Magistrate  of  Hooghly. 
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"The  Sessions  Court,  however,  refused  to  receive  this  confession  in  evi-        1871. 
denee,  on  the  ground  that  the  signature  of  the  Magistrate,  as  enjoined  in  s.  205,  — ' 
is  not  a  sufficient  attestation,  and  that  a  categorical  statement,  to  the  effect  that      Quben 
all  the  requirements  of  the  law  have  been  complied  with,  is  prop)er.    Moreover,  *• 

the  Sessions  Court  held  that,  not  only  is  such  a  statement  proper,  but  that  its  Goshto  Lal 
absence  destroys  the  confession,  and  renders  it  void,  and  not  such  an  examina-       Durr, 
tion  as  is  contemplated  in  s.  366.  7  B.  L.  R. 

"The  Sessions  Court  cites,  in  justification  of  this  ruling,  a  decision  of  the      Ap.  6a. 
High  Court  in  the  case  of  The  Queen  v.  Mussamat  Niruni,  *  [15W.  R.^.] 

"  In  consequence  of  the  rejection  of  the  examination,  the  accused  person 
was  acquitted  by  a  majority  of  five  out  of  a  jury  of  seven;  the  minority  being 
satisfied  of  the  guilt  of  the  accused  on  the  other  evidence  brought  forward. 

"  On  the  Sessions  Court  refusing  to  accept  the  examination  as  evidence, 
the  vakeel  for  the  prosecution  was  instructed  to  apply  to  the  Sessions  Court  to 
take  oral  evidence  to  show  that  the  formalities  of  the  law  had  been  complied 
with>  but  the  Sessions  Court  rejected  this  application  also." 

UiHler  these  circumstances  the  Magistrate  of  Hooghly  referred,  for  the 
q>in!on  of  the  High  Court,  the  following  questions : — First,  was  the  Judge 
Tight  in  not  accepting  the  confession  as  it  stood,  on  the  ground  that  the  attes- 
tation was  irregular ;  second,  was  the  Judge  right  in  refusing  to  allow  oral  evi- 
dence to  be  put  in  to  show  that  the  proceedings  had  been  regular  ? 

The  Magistrate  referred  to  the  following  cases : — Reg.  v.  Timmi,\  Reg. 
V.  Kalla  LakhmajiyX  The  Queen  v.  Jaja  Poly.\ 

Glover,  J. — ^This  case  was  sent  for  by  the  Court,  on  a  reference  made  by 
the  Officiating  Magistrate  of  Hooghly. 

I  may  premise  that,  in  accordance  with  at  least  three  rulings  of  this  Court 
(The  Queen  v.  Chandrakant  Chuckerhutty,  \  The  Queen  v.  Gora  Chand  Gopee^ 
and  The  Queen  v.  Gora  Chand  Ghose,**  the  last  being  a  Full  Bench  case),  a 
verdict  of  acquittal  by  a  jury,  although  given  in  consequence  of  a  misdirection 
on  the  part  of  the  Sessions  Judge,  cannot  be  interfered  with  under  s.  404, 
Code  of  Criminal  Procedure. 

I  think  it  right,  however,  to  express  my  opinion  that  the  Judge  did  mis- 
direct the  jury  in  this  case.  He  told  them  to  "  exclude  from  their  minds 
anything  they  had  heard  relating  to  a  confession  or  statement  made  before  the 
Magistrate,  because  the  statement,  not  being  admissible  in  evidence,  had  not 
been  placed  before  them."  Now,  s.  ^05  of  the  Code  of  Criminal  Procedure 
describes  how  the  examination  of  an  accused  person  is  to  be  taken,  and  how, 
after  being  taken,  it  is  to  be  attested  by  the  signature  of  the  Magistrate,  who  is 
to  certify  under  his  own  hand  that  it  was  taken  "  in  his  presence  and  in  his  hearing, 
and  contains  accurately  the  whole  of  the  statement  made  by  the  accused  person." 
There  is  nothing  in  the  section  that  makes  it  necessary  to  state,  in  the  body  of 
the  examination  (as  supposed  by  the  Sessions  Judge),  that  the  statement  com- 
4pj:ised  every  question  put  to  the  accused,  and  every  answer  given  by  him,  that 

•  7  W.  R.  Cr.  49. 

t  2  Bom.  H.  C.  Rep.  i^i 


t  W.  419' 

§  11  W.  R.  Cr.  ^. 

II  I  B.  L.  R.  A.  K.  I 

5  W.  R.  Cr.  45. 

3  B.  L.  R.  P.  B.  1  (see  p.  79  of  tiiis^ook). 


ji  I  B.  L.  R.  A.  Cr.  S  (see  t>.  5  of  this  book). 
j5W..R^Cr,. 
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they  were  recorded  in  fall,  and  read  to  him,  and  that  he  had  had  liberty  to  add 
to  or  explain  his  answers,  Ac,  Ac.  The  attestation  at  the  foot  of  the  examination, 
when  duly  recorded  in  the  terms  of  the  section,  is  sufficient  proof  that  the  ac- 
cused had  the  proper  opportunities  given  to  him  of  testing  whether  what  was 
recorded  had  been  made  conformable  to  what  he  declared  to  be  the  truth ;  and 
as  in  this  case  the  Magistrate's  attestation  is  in  the  exact  words  of  the  law,  no- 
thing else  was,  as  it  seems  to  me,  required.  The  statement  of  the  accused,  as 
it  stood  on  the  record,  was  perfectly  legal  evidence,  and  ought  to  have  been  laid 
before  the  jury. 

The  ruling  in  The  Queen  v.  Mussamai  Nirunt,*  quoted  by  the  Sessions 
udge  in  support  of  his  opinion,  does  not,  I  think,  apply  to  this  case  at  all.  , 
^here,  the  statement  of  the  accused  was  not  attested  by  the  Magistrate's  sig- 
nature, and  there  was  consequently  no  guarantee  that  the  provisions  of  s.  205, 
Code  of  Criminal  Procedure,  had  been  in  any  way  complied  with.  The  Judges 
in  that  case  said  :  "  We  do  not  think  it  proper  to  admit  as  evidence  against  the 
accused  an  examination  which  appears  to  have  been  recorded  with  such  utter 
disregard  of  the  forms  prescribed  by  law  as  that  of  Maniruddin  in  the  present 
case."  I  was  one  of  the  Judges  in  question,  and  retain  the  opinion  then 
expressed.  A  strict  observance  of  the  law,  in  all  matters  relating  to  confessions, 
is  in  the  highest  degree  necessary ;  but  in  the  present  case  all  the  provisions  of 
s.  205  have  been  fully  complied  with. 

With  reference  to  the  second  point  referred  by  the  Officiating  Magistrate,  it 
seems  to  me  that  the  Magistrate's  attestation  at  the  foot  of  the  examination  was 
sufficient  primd  facte  evidence  that  every  thing  had  been  legally  and  properly 
done,  and  that  neither  threats  nor  promises  had  been  used.  6,  however,  the 
Sessions  Judge  had  doubts  on  this  point,  he  should  have  cleared  them  up  by 
taking  evidence  as  to  the  manner  in  which  the  accused's  statement  was  re^ 
corded. 

Kemp,  J. — I  entirely  concur.  There  has,  in  my  opinion,  been  a  clear 
failure  of  justice  in  this  case,  owing  to  the  Judge's  misdirection  to  the  jury. 
The  provisions  of  s.  205  have  been  strictly  complied  with  in  this  case,  and  the 
examination  of  the  accused  ought  to  have  been  admitted  in  evidence  at  the  trial 
under  s.  366.  The  attestation  of  the  Magistrate,  which  is  in  the  proper  form, 
was  sufficient  primd  facie  evidence  of  such  examination,  and  the  Judge,  if  he 
doubted  the  genuineness  of  [the  Magistrate's  signature,  was  bound  to  take  evi- 
dence on  that  point  I  think  the  Judge  is  wrong,  and  the  Officiating  Magis- 
trate is  perfectly  right  in  his  view  of  the  law. 


1871. 
Sep.  18. 

7  B.  L.  It 

Ap.  GS. 
[15W.R.47. 


Before  Mr.  Justice  Macpherson  and  Mr.  Justice  Glover. 

THE  QUEEN  v.  MAHARAJ  MISSER  and  others  (Appellants).! 

Penal  Code  {Act  XLV.  0/1S60),  s.  193 — Charge  under  s.  193  of  the  Penal  Codi^ 
Charge  for  giving  False  Evidence^  Form  of. 

Six  persons  were  charged  in  the  same  charge  as  follows  :  "  That  you,  on  or  about  the 

-j  . day  of  June ,  at  Tajpur,  committed  the  offence  of  voluntarily  giving  hilse 

evidence  in  the  stage  of  a  judicial  proceeding,  and  that  you  have  thereby  committed  an 
offence  under  s.  193  of  the  Penal  Code." 


•7W.R.Cr.49. 

t  Criminal  Appeal^  No.  569  of  1871. 
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Held^  the  charge  was  bad  and  defective :  firsts  as  it  charged  a  number  of  persons 
jointly  with  giving  false  evidence  ;  second^  as  it  did  not  show  what  statement  the  accused  - 
persons  made ;  thirds  as  it  did  not  mention  the  day  and  year  when  the  offence  Mras  com- 
mitted ifourtkf  as  it  did  not  indicate  the  Court  or  officer  before  whom  the  false  evidence 
was  given. 

To  support  a  charge  of  giving  false  evidence  under  s.  193,  it  must  be  shown  that 
the  accusea  intentionally  made  a  particular  statement  false  to  his  own  knowledge. 

Mr.  R.  E,  TwidaU  and  Baboo  Chandra  Madhah  Ghose  for  the  appellants. 
The  facts  are  suflficiently  stated  in  the  judgment  of  the  Court,  which  was 
'delivered  by 

Macphe^son,  J. — It  is  impossible  that  any  of  these  convictions  should  be 
upheld.  The  ten  appellants  were  all  tried  together  charged  with  giving  false 
evidence  under  s.  193  of  the  Penal  Code.  Six  of  them — »/».,  Baijnath 
Misser,  Imrath  Misser,  Kari  Misser,  Sarban  Chowdhry,  Brij  Behari,  and  Lalla 
Dhanuk — ^were  included  in  one  charge  :  the  remaining  four  were  the  subjects 
of  the  other. 

The  charge  against  the  six  is — 

"  That  you,  on  or  about  the  day  of  June  ,  at  Tajpur,  committed  the 
offence  of  voluntarily  giving  false  evidence  in  a  stage  of  a  judicial  proceeding  ; 
and  that  you  have  thereby  committed  an  offence  under  s.  193  of  the  Penal 
Code,"  Ac. 

Now,  this  charge  is  bad  and  defective  in  a  variety  of  most  substantial 
respects : 

Firstly, — It  is  wholly  incorrect  to  charge  a  number  of  persons  jointly  with 
giving  false  evidence.  It  may  be  that  the  statements  which  are  said  to  be  false 
were  all  made  in  the  course  of  one  particular  trial,  and  that  they  were  all  made 
in  order  to  attain  one  particular  end.  Still  each  statement  may  be  made  by  one 
man  only,  however  many  statements  to  the  like  effect  may  be  made  by  others ; 
every  man's  statement  is  his  own,  and  upon  it,  and  upon  it  alone,  must  any 
charge  against  him  stand  or  fall.  The  lie,  if  it  be  told  by  a  witness,  is  none  the 
less  his  own  particular  lie,  because  other  witnesses  have  about  the  same  time  told 
similar  lies ;  and  it  is  each  man's  own  lie,  and  not  his  neighbour's,  that  alone 
can  be  used  against  him,  or  be  the  subject  of  a  prosecution  under  s.  193.  I 
do  not  mean  to  say  that,  rf  the  accused  persons  were  properly  charged,  each  in 
respect  of  his  own  particular  false  statement,  the  Sessions  Court  might  not  be 
.  justified  in  putting  them  up  and  trying  them  together.  It  may  occasionally  be 
convenient  and  proper  that  they  should  be  so  tried  ;  but  then  the  Court  requires 
to  be  most  careful  in  keeping  the  case  of  each  prisoner  distinct  from  that  of  the 
others,  and  in  seeing  that  the  case  against  each  is  complete  in  itself  in  all  its 
details. 

Secondly. — ^The  charge  does  not  show  what  the  statement  is  which  the  ac- 
cused persons,  or  any  of  them,  are  alleged  to  have  made,  and  which  is  relied 
on  as  being  false ;  it  does  not  set  out  distinctly  the  particular  statement  on  which 
the  prosecution  is  based.  It  has  been  decided  over  and  over  again  by  this  Court 
that  the  charge  under  s.  193  must  show  on  the  face  of  it  the  statement 
which  is  alleged  to  be  false,  and  it  is  manifestly  unfair  to  the  accused  when 
this  rule  is  not  attended  to. 

Thirdly, — ^The  charge  does  not  disclose  either  the  day  of  the  month,  or 
the  year,  on  or  in  which  the  offence  charged  was  committed.  It  was  "  on  or 
about "  some  day  in  some  month  of  June,  but  there  is  nothing  to  indicate  whaf 
June  nor  what  day  in  what  June, 
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i«fi.  Fourthly, — ^The  charge  does  not  indicate  the  Court  or  the  officer  before 

Q^^^      whom  the  false  evidence  was  given.    The  only  information  given  is  contained 

^  in  die  words  "  in  a  stage  of  judicial  proceeding  "  and  at  "  Tajpur  " ;  but  what 

*'  stage  of  what  judicial  proceeding  does  not  appear.    In  the  case  of  The  Queem 

Maharaj     ^  /'a/iy^  Biswasy*  where  the  charge  was  fuller  and  better  than  in  the  f^sent 

MissBi^      instance,  the  Court  said  :  *'  We  think  it  right  to  remark  here  that,  in  our  (^inion» 

7  B.  L.  K.     Y^^Yi  the  charges  made  against  the  prisoner  are  seriously  defective,  in  not  speci- 

Ap.  66.      fying  the  judicial  proceeding  in  a  stage  of  which  the  prisoner  is  accused  of 

having  made  the  false  statement.    We  even  think  that  the  particular  stage  6t 

the  proceeding  ought  to  have  been  mentioned.    It  is  only  fair  to  the  prisoner 

that  the  charge  which  is  to  stand  for  ever  on  record  against  him  should  be  made 

as  definite  and  specific  as  it  reasonably  can  be." 

The  six  prisoners,  being  arraigned  upon  this  remarkably  loose  and  general 
charge,  pleaded  not  guilty.  At  the  trial  their  depositions,  taken  by  Mr.  Foibes, 
the  Assistant  Magistrate  of  Tajpur,  on  the  17th  of  June  1 871,  in  a  stage  of  a 
criminal  case  which  he  was  trying,  were  put  in  and  proved.  Evidence  was 
given  for  the  prosecution  that  the  statements  made  by  the  prisoners  were  false, 
and  that  the  case  which  they  attempted  to  support  was  false.  But  the  whole 
evidence  is  of  a  general  nature ;  and  it  was  in  fact  deemed  enough  to  prove 
that  the  case  tried  by  the  Assistant  Magistrate  was  wholly  false,  without  enter- 
ing into  details  as  to  the  statements  made  by  the  present  appellants  respective- 
ly- 

The  commission  of  the  offence  of  giving  false  evidence  under  s.  193  is 
not  proved,  unless  it  is  proved  that  the  accused  has  intentionally  made  a  particular 
statement  which  is  shown  to  have  been  false  to  his  knowledge.  In  the  six  de- 
positions which  have  been  put  in,  and  which  were  treated  as  showing  the  false 
evidence  with  the  giving  of  which  the  prisoners  are  charged,  there  are  many 
statements  which  are  probably  true  enough,  and  as  to  which  there  is  certainly 
no  evidence  that  they  are  false.  The  specific  portions  of  these  depositions 
which  were  relied  on  by  the  prosecution  ought  to  have  been  picked  out  and 
proved  expressly  in  detail  to  have  been  false ;  and  the  general  evidence  which 
has  been  given  is  insufficient. 

On  the  whole,  it  appears  to  me  that  there  are  errors  and  defects  botb  in 
the  charge  and  in  the  proceedings  on  the  trial  which  have  prejudiced  the  pri- 
soners, and  I  think  that  the  convictions,  and  the  sentences  passed  on  thesi, 
should  be  set  aside,  and  that  they  should  be  discharged. 

The  position  of  the  other  four  appellants,  Maharaj,  Kali,  Dariaow,  and 
Umah  Misser,  is  similar  in  all  respects— except  that  the  Assistant  Magistrate 
has  not  attached  to  their  depositions  the  memorandum  required  by  s.  199  of  the 
Criminal  Procedure  Code,  and  there  is  nothingto  show  that  they  ever  acknowledged 
their  evidence  to  have  been  correctly  taken  down — except  also  that  the  charge 
against  them  states  the  day  of  the  month  (but  not  the  year),  and  correctiy  speaKS 
of  the  offence  as  being  that  of  "  intentionally*'  giving  false  evidence,  instead  bf 
using  the  word  "  voluntarily"  as  in  the  other  charge.  The  remarks  I  have  made 
as  regards  the  six  prisoners  apply  almost  equally  to  the  other  four ;  and  I  tUhtk 
that  as  to  these  latter  also  the  convictions  and  sentences  should  be  set  a^d^ 
and  that  they  should  be  discharged. 


*  I  B,  ti.  R.  A,  Cr.  13  (see  p.  9  of  this  book). 
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^-^ 8  B.  L,  R,  ly. 

[APPELLATE  CRIMINAL.] 

Be/ore  Mr.  Justice  Kemp  {Offg.  C,  J.)  and  Mr.  Justice  Ainslde. 

iM  THE  Matter  of  ISWAR  CHANDRA  KOER  v.  UMESH  CHANDRA  PAt 

(Prisoner).* 

Criminal  Procedure  Code  (Act  XXV,  of  1861),  ss,  66  &  6f^Act  VI IL 

of  1869,  s.  66B. 

A  Magistrate  of  a  District,  before  whom  a  complaint  had  been  made,  without  complbf- 
ing  with  the  provisions  of  s.  66  of  Act  XXV.  of  1861,  sent  the  petition  tp  be  disposed  of 
hj  a  Deputy  Magistrate  not  authorized  to  receive  complaints  without  rdFerence  Q-om  the 
.  District  Magistrate  who  tried  and  convicted  the  offender. 

Heldf  per  Kemp,  J.,  that  non-compliance  with  the  provisions  of  s.  66  of  Act  XXV.  Of 
1861  made  the  subsequent  proceedings  void. 

ffgld,  per  AiNSUE,  J.,  that  the  order  sending  the  petition  to  the  Deputy  Magistrate 
for  disposal  gave  the  latter  ofRcer  power  to  receive  the  complaint  under  s.  06B  of  Aot  VIII. 
of  1869,  and  that  the  subsequent  proceedings  therefore  were  valid. 

One  Iswar  Chandra  Koer  presented  a  petition  to  die  Distrift  Magistrate  of 
Hooghly,  charging  one  Umesh  Chandra  Pal  and  his  two  sons  with  having  ccmi- 
mltted  an  assault  on  him  and  beaten  him.  The  Magistrate  passed  an  order  on 
the  back  of  it,  making  over  the  case  to  the  Deputy  ^lagist^ate,  Baboo  Rangalal 
Banerjee,  for  disposal.  The  Deputy  Magistrate  took  a  short  statement  on  oath  of 
the  petitioner  as  to  the  grounds  of  his  complaint,  and  direfted  the  issue  of  a 
summons  against  Umesh  Chandra  Pal  alone.  Baboo  Rangalal  Banerjee  took 
the  depositions  of  some  of  the  witnesses  for  the  prosecution,  and  left  the  station. 
The  case  was  then  taken  up  by  Baboo  Ramesh  Chandra  Mookerjee,  another 
Deputy  Magistrate,  who,  after  taking  the  depositions  of  the  witnesses  for  the  pro- 
secution anew,  drew  up  a  charge,  and  then  recorded  the  evidence  on  behalf  of 
the  accused.    He  found  the  accused  guilty  of  having  committed  an  assault. 

The  accused  then  applied  to  the  Court  of  Sessions  to  send  the  pioceediAgs 
of  the  case  to  the  High  Court  under  s.  434  of  the  Criminal  Procedure  Code, 
in  order  that  the  conviftion  might  be  quashed,  on  the  ground  that  the  Magis- 
trate had  not  jurisdiftion  to  try  the  case.  The  Judge  referred  the  proceediags 
to  the  High  Court. 

Mr.  Woodroffe  (with  him  Mr.  Sandel)  contended  that  the  Deputy  Magis- 
trate had  no  jurisdidion  to  try  the  accused.  The  prosecution  in  this  case  pre- 
ferred a  complaint  by  petition  which  would  make  s.  06  of  the  Criminal  Proceaure 
Code  applicable.  By  that  section  the  Magistrate  of  the  distrid,  or  a  Magistrate  who 
is  authorized  without,  reference  from  the  Magistrate  of  the  district  to  hear  com- 
plaints, is  required  to  examine  the  complainant,  and  the  examination  is  to  be 
reduced  into  writings  and  signed  by  the  complainant  and  the  Magistrate.  After 
this  has  been  done,  the  Magistrate,  under  s.  67,  is  to  consider  whether  there  are 
sufficient  grounds  for  taking  adion,  and  to  issue  summons  or  warrant  as  may 
appear  best  to  him.    He  may,  however,  after  the  issuing  of  summons  or  warrant 

*  Reference  to  the  High  Court,  under  s.  434  of  tbe  Code  of  Criminal  Procedure,  by  the  Ses* 
iions  Judge  of  Hoo^ghly. 
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8  6.  L.  R.  19, 


against  the  accused,  direft  that  the  trial  be  held  before  any  other  officer  having^ 
jurisdiftion  to  try  that  particular  offence,  as  provided  for  by  the  latter  part  of  s, 
67.  But  up  to  the  issuing  of  summons  or  warrant,  only  two  classes  of  officers 
are  authorized  by  law  to  deal  with  a  complaint — viz,,  the  Magistrate  of  the  dis- 
trift,  or  a  Magistrate  who  is  authorized  without  reference  from  the  Magistrate  of 
the  distrift  to  receive  complaints,  and  no  other  officer  can  admit  a  complaint 
In  this  case  the  Magistrate  of  the  distrift  did  not  himself  carry  out  the  procedure 
laid  down  in  s.  66  and  the  first  part  of  s.  67,  but,  on  the  presentation  of  the  peti- 
tion of  complaint,  sent  that  petition  to  be  [dealt  with  according  to  law  to  the 
Deputy  Magistrate,  who  was  not  an  officer  authorized  to  receive  complaints  with- 
out reference  from  the  Magistrate  of  the  district.  The  Deputy  Magistrate  did 
all  the  preliminaries  up  to  the  issuing  of  summons — i,  e,,  he  initiated  the  com- 
plaint, which  he  had  no  authority  to  do.  In  this  case  there  was  a  trial  and  con- 
viftion  of  an  offence  upon  a  complaint  which  was  not  lawfully  admitted.  There 
being  then  no  initiation  of  the  complaint,  all  the  subsequent  proceedings  were 
void — The  Queens,  Girish  Chandra  Ghose,*  Dulali Bewa  v.  Bhuhan  Shahay\ 
and  The  Queen  v.  Mahim  Chandra  Chuckerhutty.X  [Ainslie,  J. — ^The  order 
•  on  the  back  of  the  petition  of  complaint  by  the  Magi'strate  of  the  distrift  sending 
it  for  disposal  to  the  Deputy  Magistrate  would  give  the  latter  officer  authority  to 
receive  that  particular  complaint  under  s.  66B,  Aft  VIIL  of  1869.  By  that  sec- 
.  tion  the  Magistrate  of  the  distrift  could  empower  generally  any  Magistrate  or 
Subordinate  Magistrate  in  his  distrift  to  entertain  cases,  either  on  complaint  pre- 
ferred direftly  to  themselves,  or  on  the  ref)ort  of  a  police-officer,  pending  the 
.  sanftion  of  the  Local  Government,  and  therefore  in  a  particular  case.]  S.  66B 
clearly  could  not  apply  to  the  order  on  the  back  of  the  petition  in  this  case.  The 
seftion  ga,ve  the  Magistrate  of  the  distrift  the  f)ower  to  authorize  temporarily  any 
other  Magistrate  or  Subordinate  Magistrate  not  to  entertain  cases  on  complaints 
preferred  to  the  Distrsft  Magistrate  (which  is  what  was  done  here),  but  on  com- 
plaints preferred  direftly  to  themselves — /*.  ^.,  to  such  other  Magistrate  or  Sub- 
ordinate Magistrate.  The  Distrift  Magistrate  under  this  seftion  could  only  give 
this  authority  generally,  and  not  in  any  particular  case.  In  this  case  there  was 
.  no  complaint  preferred  direftly  to  the  Deputy  Magistrate. 

Kemp,  J. — I  have  on  three  occasions,  in  Queen  v.  Mahim  Chandra  Chucker- 
buity\*  Dulali  Bewa  v.  Bhuhan  Shaha^^  and  The  Queen  v.  Girish  Chandra 
Ghose,X  sitting  with  Justices  Glover  and  Markby.  ruled  that  a  Magistrate  is  not 
competent  to  make  over  a  case  to  a  Subordinate  Deputy  Magistrate  who  has 
not  been  empowered  to  entertain  cases  either  on  complaint  or  on  the  report  of 
the  police,  without  first  recording  the  prosecutor's  statement.  I  would  quash  the 
conviftion  as  illegal.    The  accused  must  be  released. 

Ainslie,  J. — It  seems  to  me  that,  under  s.  66B  of  the  Criminal  Procedure 
Code,  a  Magistrate  who  is  competent  to  direft  that  all  complaints  or  reports  of 
police-officers  may  be  dealt  with  by  a  Subordinate  Magistrate,  is  also  competent 
to  direft  any  particular  complaint  or  report  to  be  so  dealt  with.  I  would  there- 
fore not  interfere. 


Convi^ion  quashed. 


•  7  B.  L.,R.  513  (see  p.  419  of  this  book)^. 

t  3  B.  L.  R.  A.  Cr.  53  (see  p.  122  of  this  book). 

:f  3  B.  L.  R.  A.  Cr.  67  (sec  p.  131  of  this  book). 
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[FULL  BENCH.] 


Be/ore  Sir  Richard  Couch,  Kt,,  Chief  Justice,  Mr,  Justice  Loch, 

Mr.  Justice  Jackson,  Mr,  Justice  Glover,  Mr,  Justice  Mitter, 

and  Mr,  Justice  Ainslie, 

THE  QUEEN  v,  HIRA  LAL  DAS  and  others  in  the  matter  of  ^g 

THE  Petition  of  the  GOVERNMENT  of  BENGAL.*  ^<^'  38» 

Trial  by  Magistrate  of  Charge  instituted  by  him  as  Sub^Registrar-^  8  B.  L.  R.  423. 

Registration  Aa  XX.  of  1866, 

The  proceedings  of  a  Magistrate  who  tries  prisoners  charged  with  having  committed 
offences  under  ss.  93  and  94  of  the  Indian  Registration  A6t  Xx.  of  iS66f  are  not  illegal, 
and  without  jurisdiction,  or  otherwise  bad,  merely  because  the  prosecution  was  (with  the 
sanation  of  the  Registrar  to  whom  he  was  subordinate)  instituted  against  the  accused  by 
the  same  Magistrate  in  his  capacity  of  Sub-Registrar. 

Under  such  circumstances,  where  it  can  be  done,  it  would  be  better  if  the  case  were 
tried  by  some  other  person. 

The  prisoners  in  this  case  were  charged  by  the  Assistant  Magistrate  of 
Mudbhunnee  in  his  capacity  of  Sub-Registrar  with  offences  under  ss.  93  and  94 
of  Aft  XX.  of  1866,  in  having  falsely  personated  or  abetted  the  false  personation 
of  one  Balgabinda  Das,  who  was  alleged  to  have  executed  a  bond,  which  the 
prisoners  presented  for  registration.  They  were  afterwards  tried  by  the  same 
officer  as  Assistant  Magistrate.  On  their  trial  they  made  a  statement  amount- 
ing to  a  plea  of  not  guilty,  and  evidence  having  been  taken,  two  of  the  prisoners 
were  sentenced  to  a  year's  imprisonment,  and  the  third  to  imprisonment  for  six 
months.  Against  this  sentence  they  appealed  to  the  Judge  of  Tirhoot,  who,  fol- 
lowing the  decisions  of  the  High  Court  in  the  cases  of  The  Queen  v.  Chandra 
SikarRaiX  and  In  re  Bharat  Chandra  Sen,\  held  that  the  proceedings  of  the 
Assistant  Magistrate  were  ah  initio  without  jurisdiction,  inasmuch  as  the  Sub- 
Registrar  who  had  set  on  foot  th^  prosecution,  and  the  Magistrate  who  had  con- 
victed the  prisoners,  were  one  and  the  same  person,  and  that  he  was  therefore, 
according  to  the  cases  cited,  debarred  from  trying  a  case  which  he  had  himself 
set  on  foot. 

The  record  of  the  case  was  sent  for  by  the  High  Court  under  s.  404, 
Code  of  Criminal  Procedure,  on  the  motion  of  Mr.  Bell,  the  Legal  Remem- 
brancer. The  case  came  on  before  Macpherson  and  Glover,  J  J.,  on  the  15th 
of  September  1871,  who,  considering  that  the  Magistrate  had  no  such  interest 
in  the  case  as  to  disqualify  him  from  trying  it  himself,  referred  the  question  to 
the  Full  Bench :  "  Axe  the  proceedings  of  A  B,  a  Magistrate  who  tries  prison- 

*  Miscellaneous  Criminal  Case,  No.  89  of  1871. 

t  See  s.  So,  81,  Aa  VIII.  of  1871. 

1 5  6.  L.  R.  100  (see  p.  193  of  tiiis  book). 

S  Before  Mr,Jfustice  Kemp  and  Mr,  justice  Ainslie, 
The  26th  November  1870, 

In  re  BHARAT  CHANDRA  SEN,  Petitioner. 

Baboos  Kali  Mohan  Das  and  Nalii  Chandra  Sein  for  the  petitioner.  f '^  ^'  ^  74*3 

Kbmp,  J.— This  is  an  application  on  the  part  of  Bharat  Chandra  Sen,  head-clerk  in  the  Sub- 
R^trar's  office  of  Tipperah. 
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1871.       ers  [charafed  with  having  ccMximitted  offences  under  ss.  93  and  04  of  Act 
Q  XX.  of  1066,  illegal  and  without  jurisdiction,"or  otherwise  bad,  merely  because 

^  the  prosecution  was  (with  the  sanction  of  the  Registrar  to  whom  he  was  subor- 

„   ^'  din^te)  instituted  against  the  accused  by  the  same  A  B  in  his  official  capacity 

dIs  o^  Sub-Registmr." 
8  B.  L.  It  433.  ^'  ^^^^^  ^^  Legal  Remembrancer,  on  behalf  of  the  Government,  con- 
tended  that,  assuming  the  Assistant  Magistrate  was  an  interested  party,  his 
proceedings  [would  not,  on  this  account,  be  void  ah  initio ;  they  would  only  be 
void£U)le.  The  fact  of  the  prisoners  submitting  without  objection  to  be  tried 
by  the  Assistant  Magistrate  amounted  to  a  waiver  of  any  objection  which  they 
might  have  urged  as  to  the  Magistrate  being  an  interested  party.  Reg,  v.  The 
Justices  of  Richmond^  Surrey  \*  and  cases  collected  at  page  5109  of  Fisher's 
Digest,  Title,  Justice  of  the  Peace.  [Couch,  C  J. — ^The  practice  in  England  is 
that,  if  a  Justice  is  interested  in  the  subject-matter  of  the  suit,  he  discloses  his 
interest,  and  leaves  the  parties  to  decide  whether  they  are  willing  to  abide  by  his 
decision  in  the  case.]  The  case  discloses  no  interest  on  the  part  of  the  Assist- 
ant Magistrate  at  all.  As  Sub-Registrar  it  came  to  his  knowledge  that  there 
was  reason  to  believe  that  the  prisoners  had  been  guilty  of  false  personation ; 
and  with  the  sanction  oi  the  Registrar  he  directed  criminal  proceedings  to  be 
taken  against  them.  In  instituting  these  proceedings  he  had  no  private  inter- 
est to  serve;  he  was  merely  discharging  a  public  duty ;  he  had  no  interest  that 
could  disqualify  him  from  afterwards  trying  the  case  as  a  Magistrate.  The  in- 
terest that  disqualifies  must  either  arise  from  relationship  to  the  parties  or  be  of 
a  direct  pecuniary  nature — The  Queen  v.  Rand,^  The  Queen  v.  The  Man^ 
Chester^  Sheffield^  and  Lincolnshire  Railway  Company. %  Circumstances  from 
which  a  mere  bias  can  be  inferred  are  not  sufficient — Reg,  v.  Dean  of  Rochu* 
ier.\  The  fact  that  the  convicting  officer  had  in  his  public  capacity  insti- 
tuted the  prosecution  is  not  an  interest  that  disqualifies —  Wildes  v.  RusseU,\i 
"w^ere  the  authorities  are  collected.  In  The  Queen  v.  Mukta  Sing,%  Nor- 
man, J.,  held  that  the  conviction  was  good,  though  the  Judge  had  not  only  in- 
stituted the  prosecution,  but  had  also  given  evidence  before  himself  against  the 
prisoners.  To  the  same  effect  is  the  case  of  the  Justices  of  the  Peace  for  the 
Town  of  Calcutta  v.  The  Maharanee  of  Burdwan,**  The  principal  case  on  the 
other  side,  upon  which  the  Sessions  Judge  relied,  is  the  case  of  I%e  Queen  v. 
Chandra  Sikar  Rai:\^    Now,  that  case  decided  that  an  Assistant  Magistrate, 

The  point  taken  by  his  pleader  is  that  the  Magistrate,  who  is  also  Sub»R^stf&t,  in- 
Vtttigatea  tJie  case  in  die  nrst  iastafioe,  and  subsequently  tried  and  convicted  hi5  client 
t»  Mes^strate. 

We  think  that,  on  the  principle  that  no  one  should  be  a  Judsfe  in  any  case  in  wUch 
)ie  is  himself  interested,  as  also  on  the  principles  laid  down  in  a  &cition'  of  a  Dhriaoiial 
Bench  of  the  Court  in  The  Queen  v.  ChAndra  SirJear  Rt^htX  the  Magistrate  oii|^t  jopt 
to  liave  tried  this  case. 

We  therciore  quash  his  )>roeeedhig8,  and  4irect  that  the  case  be  tried  by  some  oCber 
official  having  power  to  try  it. 

The  fine  must  be  refunded. 


•  8  Cox.  C.  C.  314. 

'  L.  R.  1  Q.  B.  a3o. 

.  L.  R.  a  CL  B.  ^39* 

f  20L.J.Q.  B.467JS.  C.  17Q.  B.  I. 
L.  R.  I  C.  P.  7M. 

[  4  B.  L.  R.  Ap.  Cr«  15  {Me  p.  2%\  of  this  book). 
r**  1  I.J.  N.  S.  102. 
tf  5  B.  L.  it  loo  (set  p.  1^  itumb^). 
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whose  process  had  been  disregarded  by  a  witness,  was  not  competent  to  tiy        iS/t. 
the  witness  under  s.  174  of  the  Penal  Code  for  disobedience  to  the  summons      q 
of  his  own  Court.     [Glover,  J. — ^The  question  referred  to  the  Full  Bench  was      ^ 
whether  the  Assistant  Magistrate  could  try  a  case  which  he  had  instituted  as     „  ^\ 
Sub-Registrar.    The  case  of  The  Queen  v.  Chandra  Sikar  Rai^  turns  upon     "'^^^ 
the  construction  of  a  particular  section  of  the  Procedure  Code.]     The  princi-        ■     *' 
pie  involved  in  that  case  seems  identical  with  that  involved  in  the  present  re-  8  B,  L.  R.  432. 
ference.  It  decided  that  an  Assistant  Magistrate  should  not  try  a  witness  under 
s.  174  of  the  Penal  Code  for  an  offence .  committed  against  his  own  Court, 
and  this  is  opposed  to  the  rulings  both  at  Madras  and  Bombay,  at  the  latter  in 
Reg,  V.  Garu  bin  Tatia  Selar?'    [Couch,  C.J. — The  point  was  not  decided 
there,  for  it  was  never  raised.]    The  point  was  certainly  not  expressly  raised, 
but  the  report  shows  that  the  Magistrate  who  convicted  the  witness  was  the  same 
Magistrate  whose  process  had  been  treated  with  contempt.  The  decision  turned 
upon  another  point,  but  the  case  shows  the  practice  of  the  Court.     In  the 
Madras  High  Court  Proceedings,  26th  July  1869,^  the  point  was  expressly 
decided.    It  was  there  held  that  ss.  171 — 175  of  the  Code  of  Criminal  Pro- 
cedure were  enabling  sections,  and  that  under  those  sections  a  Magistrate 
could  try  a  witness  for  disobeying  the  process  of  his  Court,  and  was  not  ob- 
liged to  send  him  to  another  Magistrate  for  trial.  There  are  many  sub-divisions 
in  which  there  is  only  one  magisterial  officer,  and  if  he  is  debarred  from  try- 
ing offences  which  have  come  to  his  knowledge  in  his  official  capacity,  the 
great  advantages  of  the  sub-divisional  system  will  be  done  away  with,  and 
petty  cases,  instead  of  being  promptly  tried  upon  the  spot,  will  have  to  be 
disposed  of,  to  the  great  inconvenience  of  the  parties,  at  the  distant  station  of 
the  District  Magistrate. 

Mr.  (r.  Gregory  for  the  prisoners. — Assuming  that  a  conviction  under  the 
circumstances  is  only  voidable,  and  not  void  ah  initio^  there  must  be  some 
means  of  getting  rid  of  it.  The  prisoners  appealed  to  the  Judge,  and  the 
Judge  on  such  appeal  has  set  aside  the  conviction.  It  is  now  a  nullity.  It  has 
no  existence,  and,  therefore,  no  longer  is  it  only  voidable. 

That  the  prisoners  did  not  object  in  time  is  of  no  consequence,  for  serious 
informality  like  this  cannot  be  waived  in  a  criminal  case — The  Queen  v.  Ber* 
irand.^  Consent  cannot  give  jurisdiction  to  a  Judge  in  a  criminal  case  if  the 
Judge  does  not  possess  it  or  is  disqualified  by  law.  [Jackson,  J. — Suppose  the 
prisoner  does  not  challenge  a  juror  in  time.]  The  juror  then  is  not  disquali- 
fied. He  is  only  disqualified  when  he  is  challenged.  The  men  summoned 
to  sit  as  jurors  are  not  ab  initio  disqualified,  but  are  competent  to  act  as  jurors. 
The  law  gives  the  prisoner  the  privilege  to  challenge  a  certain  number,  but  he 
must  exercise  the  privilege  at  a  certain  time.  If  he  does  not,  the  privilege  is 
lost,  but  the  cause  of  disqualification  in  this  case  existed,  if  at  all,  from  the  be- 
ginning, which  even  the  express  consent  of  the  prisoner  would  not  remove. 
Mr.  BeU's  reasoning  could  only  prevail  in  a  civil  case.  Besides,  these  matters 
have  not  been  referred  to  the  Full  Bench  by  the  Division  Bench. 

The  interest  in  this  case  is,  that  the  Magistrate  decided  a  case  in  which 
he  was  both  acior  zn^  judex.  The  maxim  of  law  that  disqualifies  Judges  to 
tiy  cases  on  the  ground  of  interest  is  variously  expressed,  but  its  real  object  is 
to  exclude  a  Judge  before  whom  the  prisoner  could  not  get  a  fair  trial,  whether 

*  5  B.  L.  R.  100  (see  p.  193  of  this  book). 

*  5  Bom.  H.  C.  Rep.  C.  C.  38. 

»  4  Mad  H.  C.  Rep.,  Rulings  L.II. 

*  L.  R.  X  P.  C.  530. 
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tgj^.  it  be  for  personal  interest  or  any  other  cause.  The  Magistrate,  as  Btib-Regis- 
Xy^^^  trar,  satisfied  himself  that  the  prisoners  were  guihy  of  the  offence  nhdet  iht 
^  Registration  Act  before  he  sent  them  before  the  Magistrate  to  be  tried.    Wh^ 

„  /*  he  afterwards  tried  them  himself,  can  it  be  said  that  he  tried  the  prfs6ners  with 

.  that  freedom  from  bias  and  foregone  conclusfon  with  which  another  Magistrate 

4ft  would  have  tried  them?  The  object  of  the  maxim  is  to  secure  to  a  party,  in 
•9.  i;;  R.  4^t,  ^jyjj  Qj.  criminal  cases,  the  right  of  not  being  prejudiced  in  his  trial  by  any  inteN 
est  in  the  Judge,  or  undue  bias,  or  bad  feeling,  or  any  foregone  conclusTon. 
The  existence  or  application  of  these  wholesome  maxims  does  not  depend  up- 
bn  the  isections  vof  the  Code  of  Criminal  Procedure,  but  they  apply  hi  every 
Court  where  English  jurisprudence  prevails,  ^^  lot  jura  nahircB  sunt  immtttabp' 
lidy  and  they  are  leges  legunC' — Day  v.  Savadge^^ — to  which  all  other  laws  aire 
^Subservient.  In  an  anonymous  case  reported  in  i  Salkeld's  Reports,  396,  a 
Judge  is  said  to  have  been  laid  by  the  heels  for  having  sat  as  a  Judge  in  his 
own  cause.  The  cases  given  in  the  books  are  tnerely  summary  in^ances  of 
the  application  of  this  useful  rule  of  law,  but  are  not  exhaustive  of  its  whole 
extent  and  application,  and  the  true  meaning  and  extent  can  only  be  gathered 
from  a  very  large  number  of  cases.  In  the  case  between  the  Parishes  of  Greai 
Ckarte  and  Kennington?  it  was  held  that  Lord  Raymond,  a  Justice,  could  not  join 
in  removing  a  pauper  from  his  own  parish.  The  case  of  Wildes  v.  Russell^ 
is  very  easily  explained.  The  relation  there  of  Prosecutor  and  Judge  is  crea!ted 
by  Statute.  The  true  reason  for  that  decision  is  given  hy  Mr.  Justice  Mbnta'- 
gue  Smith,  where  he  says :  ^*  The  maxim.  Nemo  sihi  esse  judex  vel  suis  jut 
dicere  debet y  cannot  have  any  reference  to  a  state  of  things  like  this  ^ere  tht 
relation  is  created  by  Statute,  and  the  Judges  have  a  duty  imposed  upon  them 
to  investigate  and  decide.  Suppose  the  Clerk  of  the  P^ce  were  t^rilfuHy  to 
falsify  a  record  of  the  Court,  is  it  to  be  said  that  they  have  tiot  power  to  tring 
liim  before  themselves  and  investigate  such  a  charge.  Itwouldplaihly  be  their 
duty  to  do  so."*  Upon  the  same  principle  rests  the  decision  of  Norman, 
J.,  in  The  Queen  v.  Mukta  Sing^  for  the  learned  Judge  says  :  "  It  may  be  saliA 
in  the  present  case  that  the  complaint  in  the  Magistrate's  Court  was  preferned 
by  the  Sessions  Judge.  It  should  be  observed,  however,  the  complaint  is  one 
which  could  hardly  be  made,  except  with  the  sanction  of  the  Judge  under  ^. 
169,  Code  of  Criminal  Procedure."  And  on  this  principle  also  was  fh^ 
decision  in  Queen  v.  Dean  and  Chapter  of  Rochester,^ 

S.  172,  Code  of  Criminal  Procedure,  expressly  enacts  that  "it  shall  be  CoiH* 
Jjeteht  to  a  Court  Of  Session  to  charge  a  person  for  anv  such  ofiFence  committed 
before  it,  or  under  its  own  cognizance,  if  the  offence  be  triable  by  the  Court  bf 
Session  exclusively,  and  to  commit  or  hold  to  bail  and  to  try  such  person  upon 
Its  own  charge."  If  the  Sessions  Judge  had  this  power  already,  why  was  s.  17^ 
passed  ?  The  LegisktUre  made  an  exception  to  the  rule  or  maxim  in  question, 
because  in  cases  of  false  evidence  the  Judge  before  whom  the  false  evidence  is 
g^ven  is  perhaps  the  best  Judge  of  the  falsity  of  such  evidence.  But  fliere  isuo 
similar  provision  in  the  law  to  enable  subordinate  tribunals  to  commit  "and  totiy 
fttohce. 

The  inconvenience  alluded  to  is  in  this  case  iniaglnaty.  There  are  a  gr^ 
tHanty  Majgistrates  in  Tirhoot  competent  to  try  this  case.    Where  there  is  but 

"""^  1  Hob  87.  " 

«  2Str.  1173. 
»  L.  R.  I  C.  P.  722 


•  L.  R.  I  C.  P.  747. 

•  4  B.  L.  R.  Ap.  Cr.  15  (see  p,  i^3»  of  this  book). 

•  17  0.  B.  I  S.  C,  aol.  JiiJ.  B.  4O7. 
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oxie  B(!agi$trate,  an  exception  may  be  nfiade  to  the  rule  for  the  ends  of  justice.        i§^i, 
The  rule  is  not  an  inflexible  rule.    But  wherever  it  is  possible,  the  Magistrale      Queem" 
trying  an  accused  person  should  be  free  from  any  bias  or  ill-feeling — KussqU      V  .-m^ 
on  Arbitration,  2na  edition,  page  108,  and  the  cases  cited  in  the  arjg^ument  in    „   ^.^ 
William  Dimes* s  case.^   There  are  several  cases  in  the  Reports  of  this  Court  in       '"^  ^?* 
which  Magistrates  have  been  censured  by  the  High  Court  for  the  over-zeal  dis^        P-?f 
played  by  them  in  such  cases,  arising,  no  doubt,  from  a  conviction  previously  ^  S*  ^'  ^;  ^?* 
formed  of  the  prisoner's  guilt.   The  cases  relied  upon  by  the  Judge— 7%^  Queen 
v.  Chandra  Sikar  Roy^  and  In  re  Bharat  Chandra  Sen  ^ — will  shew  that  it 
has  been  the  practice  of  this  Court  to  exclude  Judges  who  are  or  may  be  under 
a  possible  bias  from  trying  cases  commenced  by  them*    The  extent  and  appli- 
cation of  the  maxim  can  be  gathered  from  a  variety  of  cases.    The  Parishesof 
Great  Charfe  and  Kennington,^  The  Queen  v.  Allen!*  Ellis  v.  Hopper,^     The 
Queen  v.  The  Recorder  of  Cambridge?  In  re  OUerton^ 

Mr.  Bell  in  reply. — ^The  cases  which  have  been  refened  to  on  the  other 
side  may  be  explained  on  the  ground  that  the  Justices  whose  proceedings  were 
reserved  were  disqualified  to  act  as  Judges  from  having  an  interest  in  the  sub- 
ject-matter of  dispute.  The  case  of  The  Queen  v.  Bertrand^  merely  decide? 
that  it  was  irregular  on  the  part  of  a  Judge,  even  with  the  consent  of  the  prison- 
ner's  Counsel,  to  read  to  the  jury  the  depositions  of  the  witnesses,  instead  of 
producing  before  the  jury  the  witnesses  themselves.  But  there  is  no  question 
of  any  irregularity  in  this  case.  The  argument  founded  on  s.  171  of  the  Cri- 
minal Procedure  Code,  tlmt  the  fact  of  the  Legislature  having  ^>ecially  autho- 
rised Sessions  Judges  to  try  offenders  committed  by  themselves  is  a  proof  that 
ijt  was  never  intended  that  any  (Hher  officers  should  exercise  the  functions  of  both 
prosecutors  and  Judges,  arises  from  a  misapprehension  of  ti>e  circumstances 
under  which  s.  172  was  passed  Formerly  Sessions  Judges  could  not  commit 
for  offences  committed  before  themselves ;  and  s.  172  was  passed  to  give  theibl 
^8  power.  The  fact  of  Sessions  Judges  being  expressly  authorized  to  try  thieir 
owa  commitments  shows  that  the  Legislature  recognizes  the  principle  that  pvd^ 
He  officers  could  be  both  prosecutors  and  Judges.  S.  68  of  the  Procedure  Code 
cooifers  thi^  tufo-fold  power  on  Magistrates  in  the  same  way  that  s.  170  confers 
it  upon  Jodges.  The  Magistrate  who  accuses  a  party  does  not  necessaril^r  xoslkA 
up  bis  min4  as  to  the  prisoner's  guilt  No  one  can  seriously  contend  that  a 
Ms^istrate  would  desim  to  convict  an  innocent  man. 

Couch,  C.J.— The  miestion  which  is  referred  to  us  is  [reads), 
Sw  95  <Act  XX«  of  1866)  provides  tiiat  "a  pipsecution  for  any  offence  under 
tins  Act  coming  to  the  knowledge  of  a  Registering  Officer  in  his  official 
capac^y  may  be  instituted  by  the  Registrar-General,  ^  Registrar,  or,"  whicb 
is  this  case  ^^with  the  sanction  of  the  Registrar  to  whom  he  is  subordinttteX  the 
Sub-Registrar  in  whose  territory,  district,  or  sub-district,  as  the  case  ma^:ke» 
the  offence  has  been  committed.''  And  that ''  all  prosecutions  under  this  Aist 
shaU  be;  instituted  before  a  person  exercising  the  ppwei:^  of  a  Magistrate  or  sub- 
ordinate Magistrate  of  the  first  class/' 

*  14  Q.  B.  554, 

3  5  B.  L.  R.  100  (aee  p.  193  of  this  book). 
^  Anie^  p.  423  (see  p.  455  of  this  tM>ok,  note). 

*  2  Str.  1 173. 

»  33  t.  J.  Mag.  Ca.  98. 
«  3  H.  &  N.  766. 
7  8  E.  &  B.  637. 
^  IS  C.  B.  796. 
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1871*  I  think  that  the  Legislature,  when  this  section  was  passed,  did  not  contem« 

^ —  plate  the  Sub-Registrar  being  also  the  Magistrate,  and  himself  exercising  the 

Sa^^^^       powers  of  a  Magistrate,  and  trying  the  case  ;  and  certainly,  where  it  can  be  done, 

'^*  it  would,  to  my  mind,  be  better  that  some  other  person  than  the  Sub-Registrar 

HiRA  Lal     should  try  the  case.     But  I  a^ree  with  the  referring  Judges  in  thinking  that  the 

Das,         words  of  the  section  do  not  indicate  that  he  must  be  another  person.    The  words 

8  B.  L.  R.  422,  of  the  section  are  not  sufficient  to  prohibit  him  from  doing  it ;  and  therefore  the 

other  question  arises  whether  there  is  any  general  rule  of  law  with  regard  to  the 

Judge  being  interested  which  would  apply,  and  which  would  prevent  the  Sub- 

Kegistrar  being  the  Magistrate  who  tried  the  case. 

Now,  the  interest  which  disqualifies  a  Judge  is  not  merely  a  pecuniary  in- 
terest ;  that  would  be  too  limited  a  way  of  describing  such  an  interest ;  but  in 
describing  it  we  ought  rather  to  use  the  language  of  Norman,  J.,  in  the  case  of 
llie  Queen  v.  Mukta  Sing}  that  is  to  say,  *' a  personal  or  a  pecuniary  interest." 
A  Magistrate  could  not  tiy  a  person  tor  an  assault  upon  himself ;  and  without 
defining  precisely  what  amounts  to  personal  interest,  it  appears  to  me  that  there 
must  be  either  a  personal  or  pecuniary  interest  in  order  to  disqualify  a  Judge  or 
Magistrate  from  exercising  the  general  jurisdiction  which  is  conferred  upon  him. 
It  is  not  a  question  of  want  of  jurisdiction  so  much  as  of  a  disabili^  arising 
from  interest  to  exercise  his  jurisdiction  in  the  particular  case. 

In  this  case  I  think  the  Sub-Registrar  has  not  such  an  interest  in  the  mat- 
ter as  disqualifies  him  from  trying  the  case ;  and  I  may  observe,  with  reference 
to  some  of  the  arguments  that  have  been  used  as  to  the  Sub-Registrar  having 
made  up  his  mind,  and  that  the  accused  would  have  no  chance  of  a  fair  trial, 
that  the  sanction  of  the  superior  officer,  the  Registrar,  is  required  before  the  pro- 
secution can  be  instituted,  and  certainly  1  do  not  consider  that  the  prosecution 
will  not  be  instituted  unless  the  Sub-Registrar  has  made  up  his  mind  as  to  the 
guilt  of  the  party.  It  is  his  duty,  when  he  comes  to  know  that  an  offence  has 
been  committed,  to  cause  a  prosecution  to  be  instituted ;  by  which  I  understand 
that  there  is  primd  facie  evidence  of  an  offence  having  been  committed,  that 
there  is  that  which  renders  it  proper  that  there  should  be  an  enquiry,  and  the 
Registrar  accordingly  gives  his  sanction  to  it ;  and  certainly  I  cannot  suppose 
that,  because  an  officer  in  his  position  sanctions  the  institution  of  a  prosecution, 
his  mind  is  made  up  as  to  the  guilt  of  the  party,  and  that  he  is  not  willing  to 
consider  the  evidence  which  may  be  produced  before  him  when  he  comes  to 
try  the  case.  In  this  case  there  appears  to  be  no  such  interest  as  would  pre- 
vent the  case  from  going  before  the  Magistrate  as  the  trying  authority ;  but,  as 
I  have  already  said,  it  would  be  better,  where  it  can  be  avoided,  that  it  should 
not  be  done,  and  it  may  very  well  be  that  the  Court  in  its  discretion  would,  in 
similar  cases,  dire^  the  transfer  of  the  case,  in  order  that  it  should  be  tried  by 
some  other  officer. 

S.  172  of  the  Code  of  Criminal  Procedure  does  not,  in  my  opinion,  afford 
any  argument  in  favour  of  the  proposition  that  the  Sub-Registrar  could  not  try 
the  case.  I  understand  s.  172  to  be  this,  that  whereas  the  Court  of  Session 
would  not  have  authority  before  the  passing  of  the  Code  to  frame  a  charge,  or 
commit  for  trial  in  respeft  of  offences  committed  under  the  preceding  sections, 
a  special  power  is  given  to  it  in  this  particular  instance  to  do  so.  That  is  a 
sufficient  explanation  of  s.  172,  and  the  section  does  not  afford  any  ground  for 
the  contention  of  Mr.  Gregory,  that,  because  there  is  a  special  provision  of  that 


^  4  B.  L.  R.  Ap.  Cr.  15,  20  (see  p.  163  of  this  book). 
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kind,  by  the  general  law  a  Judge  instituting  proceedings  against  a  person  can-        1671 
not  also  try  him. 


Queen  ' 
I  think  that  the  question  that  has  been  put  to  us  by  the  Division  Court  ^^ 

must  be  answered  in  the  negative,  that  it  is  not  illegal  or  without  jurisdiction     ni^i^^^ 

or  otherwise  bad  for  the  Magistrate  to  try  a  person  in  the  case  supposed.  -. 

Then  there  is  another  question  which  it  may  be  well  to  consider,  namely,  7  b.  L,  R.  423. 
what  order  should  be  made  upon  this  answer  being  given  to  the  question  refer- 
red ?    I  rather  think  that  had  better  be  disposed  of  by  the  learned  Judges  who 
referred  the  question,  as  they  can  deal  with  that  matter  better  than  we  can,  having 
had  all  the  facts  of  the  case  before  them. 

Loch,  J. — I  concur. 

Jackson,  T. — I  am  of  the  same  opinion.  I  admit  that  I  have  not  been 
free  n-om  doubt.  It  seems  to  me,  on  reading  the  terms  of  s.  95,  Act  XX. 
of  1866,  that  the  Legislature  had  in  contemplation,  first,  the  person  by 
whom  proceedings  of  this  kind  might  be  instituted,  and  then  a  Magistrate 
of  a  specified  grade,  before  whom  such  charges  must  be  instituted,  and  that  the 
Legislature,  in  passing  that  section,  did  not  contemplate  the  union  of  those  two 
capacities  in  the  same  person.  I  admit,  however,  that  the  Legislature  has  not, 
in  this  instance,  used  words  sufficiently  clear  to  exclude  the  union  of  those  two 
persons.  In  the  case  of  The  Queen  v.  Chandra  Sikar  Rai^  we  had  to  deal  with 
the  wording  of  a  different  Act,  where  the  words  used  were  more  emphatic. 
There  the  law  speaks  of  sending  a  particular  person  iii  custody  and  charged 
with  having  committed  a  certain  offence  before  a  specified  Magistrate.  If  the 
same  words  had  been  found  in  s.  95,  Act  XX.  of  1866,  I  should  probably 
have  held  the  same  opinion. in  this  case  as  I  did  in  the  other  case. 

Glover,  J. — I  concur  in  the  answer  proposed  to  be  given  to  the  question 
referred  by  the  Division  Bench. 

MiTTER,  J. — I  concur  in  the  proposed  answer  to  the  reference, 

AiNSLiE,  J. — I  concur. 


[APPELLATE  CRIMINAL.] 

Be/ore  Mr,  Justice  Z.  S,  Jackson  and  Mr,  Justice  Mitter. 
THE  QUEEN  v.  HARI  PRASAD  GANGOOLY  and  others  (Prisoners).*     5^^^^ 
Special  Verdict —  Trial  by  J^ufy-^Criminal  Procedure  Code  (Act  XXV.  of  1861)  on  i    w       ^ 
-"Penal  Code  (Act  XL  V.  of  i860),  ss.  330, 348.  !    ,t'  ^'  ^^^ 

[14W.R.59.] 

The  prisoners  were  tried  under  s.  330  of  the  Penal  Code  (for  voluntarily  causing  hurt 
to  a  girl),  and  under  s.  348  (for  wrongfully  confining  her).  Circumstances  of  s^gra- 
vation  were  alleged,  as  lifting  up  and  using  a  sword,  otlowering  the  girl  into  a  wel^  and 
of  pricking  her  with  thorns.  The  jury  in  their  verdict  stated  that  they  disbelieved  these 
s^legations,  and  also  the  charge  of  illegal  confinement,  but  that  they  believed  that  some 
slaps  had  been  given.  The  Judge  then  asked  the  jury  whether  they  convicted  on  either, 
and,  if  so,  which  head  of  charge.  They  answered  that  they  believed  the  prisoners  had 
beaten  the  girl,  and  that  they  convicted  them  under  s.  330.  Held  that  the  question 
put  by  the  Judge  to  the  jury  was  a  proper  one,  and  not  one  of  law.  The  conviction  was 
upheld. 

Such  a  case  is  not  governed  by  the  rule  of  English  law  as  to  special  verdicts. 

*  5  B.  L.  R.  100  (see  p.  193  of  this  book). 

'  Criminal  Appeal,  No.  530  of  1870,  from  an  order  of  the  Sessions  Judge  of  Nuddea, 
dated  the  8th  June  1870. 
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ligo^  Ths  prisonerg  were  tried  by  juiy  before  the  Court  of  Session  at  Zilla  N]i|d^^ 

■  '1^  '"*=^on  charges  framed  under  s.  330  of  the  Penal  Code  (voluntarily  causing  hiuft  to 
^■*'*^"      a  girl),  and  under  s.  348  (for  wrongfxJly  confining  her). 
^*  They  pleaded  not  guilty. 

Prasad  From  the  record  of  the  Court  of  Session  it  appeared  that  the  jury  by  their 

Ganoooly     "'^^^^"^ous  verdift  found  one  of  the  accused  persons  tried  on  that  occasipn  not 

8  BL  R         K^^^^  on  both  heads  of  charge,  and  also  found  the  prisoners  (appellants)  not 

w*  p  ^^1  S^*^^y  ^"  °^®  \it^^  of  charge,  namely,  that  under  s.  ^48  of  the  Penal  Code,  but 

[14  W.R.  59. J  fQm^(j  them  severally  guilty  on  the  other  head  of  charge  under  s.  330.    They 

were  sentenced  to  six  months'  rigorous  imprisonment. 

A  motion  was  made  before  the  High  Court  to  set  aside  the  verdift,  supported 
by  the  following  afl&davit : — 

"  I  am  the  brother  of  Hari  Prasad  Gangooly,  and  I  conducted  the  crimi-. 
rial  case  of  the  Queen  v,  Hari  Prasad  Gangooly  and  others  in  the  Sessions  Court 
at  Nuddea.  The  jury,  when  they  came  to  Court,  after  retiring  to  return  their 
verdift,  informed  the  Judge  that  they  did  not  believe  the  lifting  up  or  the  using 
of  the  sword  at  all,  lowering  into  a  well,  or  pricking  with  babla  kanta  (thorns) 
and  illegal  confinement,  but  they  only  believed  that  shamanya  churta  chappur- 
ta  mara  koya  chilo — that  ordinary  slaps  were  given.  But  the  Judge,  instead  of 
applying  the  law  himself  in  the  matter,  asked  the  jury  whether  the  case  fell  under 
s.  330  of  the  Indian  Penal  Code.  The  foreman,  without  further  retiring  with 
his  companions  to  consult,  returned  an  answer  in  the  affirmative,  although  no 
copy  of  the  Penal  Code  was  before  them,  neither  did  the  Judge  point  out  and 
explain  to  them  the  section  in  question." 

The  contention  was  that  the  record  did  not  trulv  represent  what  had  hap* 
pened;  that  the  jury  had,  by  their  finding,  negatived  the  principal  circumstances 
of  die  charge ;  that  they  had,  in  faft,  given  a  special  verdift,  which  was  tan- 
tamount to  a  verdid  of  not  guilty,  and  which  the  Judge  was  bound  to  receive 
and  record ;  and  that  the  Judge,  in  asking  the  jury  whether  they  found  the 
prisoners  guilty  under  s.  330,  had  in  fad  put  to  them  a  question  of  law,  and  had 
thus  committed  an  irregularity  which  was  fatal  to  the  conviction. 

Copies  of  the  affidavit  and  petition  accompanying  it  were  sent  by  the  di- 
rections of  the  High  Court  to  the  Court  of  Session,  and  the  Judge  was  directed 
to  transmit  the  proceedings,  with  any  observations  on  the  matters  stated  which 
he  might  have  to  offer ;  and  as  the  Judge  before  whom  the  trial  was  held  had 
left  the  distrid,  it  was  suggested  that  the  present  Judge  should  take  down  the 
statements  of  die  officers  of  his  Court  who  had  been  present  at  the  trial. 

The  Officiating  Judge  sent  up  what  appeared  to  their  Lordships  a  very  meagre 
letum ;  but  it  contained  a  statement  of  the  person  who  had  acted  as  foreman  of 
the  jury  on  the  trial,  which  was  in  the  following  words  : — 

^'  I  was  foreman  of  the  jury  that  tried  Hari  Prasad  Gaogoc^.  We  said  to 
the  Judee  that  we  did  not  believe  the  evidence  as  to  letting  down  a  well  or  as 
to  pricking  with  thorns.  The  Judge  then  asked  us  whether  we  convicted  on 
either  bead,  or,  if  so,  which  head.  We  said  we  believed  the  prisoner  had  beaten 
the  girl,  and  that  we  convicted  under  s.  330.  I  cannot  at  all  be  certain  whether 
1  or  any  of  us  used  the  word  ^shamanya*    I  certainly  said  *char  chapar*  " 

Mr.  Anstey  and  Mr.  Ohose  for  the  prisoners. 

Mr.  Anstey,  in  support  of  the  motion,  contended  that  the  verdid  of  the 
jpiy  f^npunted  to  a  verdid  of  not  guilty.  Th^  prisoners  were  char|j;e(l  wiA 
Voluntc^y  causing  hurt  under  s.  330  and  with  wiongfcOljr  0^^];^|:  ^ 
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gtrl  un<kr  s.   348  of  the  Indian  Penal  Code.    The  verdift  was  dat  the        i«^. 
prisoners   had   merely   committed   an   asault   by   slapping  the  gid.     The      ^  ' 

prisoners  should  have  been  at  once  released  upon  this  roecial  vcrdid.    It      *^    ^ 
was  improper  for  the  Judge  to  question  the  jurors  as  to  whether  they  convicted  *' 

^e  prisoners,  and,  if  they  did,  under  which  of  the  sections  mentioned.    The      J™** 
facts  found  by  the  jury,  viz,,  the  slaps  given  to  the  giri,  could  not  support  a      *'*^*** 
conviction  under  s.  330,  which  Is  one  of  causing  hurt.    The  Judge  should  have    P^Qootif, 
decided  this  himself,  as  it  was  a  question  of  law,  and  not  have  l5t  it  to  the  jury  8B.  L.  R..|^7« 
— Eiliof  v.  TAe  S&uth  Devon  Railway}    The  prisoners  were  not  charged  with  Ch  W.  8*  ^j 
assault  merely :  the  verdift,  therefore,  amounted  to  one  of  not  guilty.    The  juiy 
axe  not  bound,  nor  are  they  competent,  to  find  prisoners  guilty  under  any  par- 
ticular section,  but  they  are  simply  to  give  their  verdift  upon  a  question  of  faft 
upon  die  evidence.   Where  they  do  dns  unmistakeably  as  in  this  case,  their  opi- 
nion ought  not  to  be  asked  upon  a  question  of  law.    The  Judge  is  bound  to 
take  the  verdift  of  the  jury  as  it  is  given,  ^rithout  putting  questions  the  answer 
to  which  referred  to  a  particular  section  of  the  law.    All  considerations  of  this 
kind  must  be  dealt  with  in  the  same  way  as  in  England.  There  is  no  difference 
between  a  jury  here  and  one  in  England,  except  where  the  law  makes  special 
provisions  in  regard  to  juries  here.    The  English  rule,  therefore,  must  govern 
all  questions  regarding  special  verdicts.    Even  if  the  conviction  is  good,  the 
punishment  is  too  severe. 

Mr.  Ghose  on  the  same  side. — ^The  verdict  of  a  jury,  when  once  given,  must 
be  accepted  as  it  is.  The  Queen  v.  Gorachand  Ghose, ^  The  verdict  in  this  case 
amounted  to  a  special  verdict,  and  the  Court  has  no  power  to  add  to  or  vary  a 
special  verdict  as  given  by  the  jury — Dean  of  St,  Asaph£  Case  ;*  BuskelVt 
Case  i^  Messengers*  Case  ^  Rex  y,  Francis 'f  Hawkins'  Pleas  of  the  Crown, 
mider  the  head  of  Special  Verdicts. 

Jackson,  J.  (after  stating  the  facts  as  above,  and  averting  to  the  statement 
made  by  the  foreman  of  the  jury,  continued) — ^This  statement,  it  will  be  seen, 
does  not  agree  precisely  with  the  allegations  of  the  affidavit  and  petition ;  but  it 
undoubtedly  shows  that  a  communication  took  place  between  the  Judge  and 
the  jury  which  has  not  been  made  to  appear  on  the  record.  Baboo  Aushutash 
Chatterjee,  a  vakeel  of  this  Court,  who  was  then  at  Krishnaghur,  and  was  retained 
for  the  defence  of  the  petitioners,  has  since  furnished  us  with  a  memorandum 
of  his  recollection  of  the  circumstances.  He  differs  in  only  one  particular  of  any 
importance  irom  the  foreman  of  the  jury,  in  that  he  represents  the  Judge  as 
having  asked  the  jury  whether  they  considered  the  case  to  fall  under  s.  330, 
Indian  Penal  Code,  while  the  foreman's  account  of  it  is  that  the  Judge  asked 
whether  they  intended  to  convict  under  either  head  of  charge,  and,  if  so,  imder 
which.  The  foreman's  account  appears  to  us  the  more  probable,  it  was  com- 
mitted to  writing  three  weeks  earlier  than  that  of  the  pleader,  and,  besides,  the 
foreman,  as  being  the  person  to  whom  the  question  was  addressed,  is  perhaps 
the  most  Ukely  to  remember  it  accurately.  The  affidavit,  indeed,  contains  a 
similar  statement  as  to  the  Judge's  question  relating  exclusively  to  s.  330,  but 
the  affidavit  is  that  of  the  brother  of  the  chief  accused,  and  consequently  that  of 
an  interested  party,  and,  moreover,  it  is  to  be  observed  that  It  was  the  Judge's 

*  a  £x.  725. 

^  3  B.  L.  R.  F.  B.  I  (see  p.  x79  of  this  book). 

*  ai  Howell's  St  Tr.  847,  951,  eU  seq, 
^  8  Bac  Abr.  Tit.  Verdict  roi. 

•  Kelyng*s  Rep.  72. 

•  aStr.  1015. 
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t8;o.        business  to  arrive  at  the  finding  of  the  jury  on  the  second  head  of  charge  as 
well  as  on  the  first,  and  in  point  of  fact  there  is  a  verdict  of  not  guilty  recorded 
Q\3E^n      ^jj  jjjg  second  as  there  is  one  of  guilty  under  the  first  head  of  charge ;  and  we 
^'  therefore  think  Uie  Judge  must  have  put  the  question  as  to  both.    The  matter. 

Haw         indeed,  is  only  of  importance  as  bearing  on  the  possibility  of  the  jury's  answer 
Prasad       being  brought  about  by  a  sort  of  suggestion  from  the  Judge  that  they  should 
Ganooolv,    give  a  verdict  of  guilty  under  s.  330. 
8  B.  L.  R.557'         Oh  these  materials  we  have  to  determine 
[14  W.  R.  59.]  j^y — Whether  the  proceedings  are  defective  and  void  in  law  ? 

2nd. — ^Whether  the  conviction  is  in  accordance  with  the  real  intention  of 
the  jury  ? 

The  points  taken  by  the  learned  Counsel  for  the  prisoners  were  these  :— 
that  the  prisoners  were  entitled  to  their  discharge  by  reason  of  the  omission  of 
the  Court  below  to  record  the  special  verdift  which  in  truth  the  jury  returned, 
'  and  which  the  Court  was  bound  to  receive ;  that  the  jury  certainly  meant  a  ver- 
dift under  one  of  the  general  exceptions  conUlned  in  s.  95,  Indian  Penal  Code, 
being,  in  other  words,  a  verdift  of  acquittal ;  that  the  Judge  was  not  competent 
to  put  to  the  jury  a  question  of  law,  and  that  the  enquiry  as  to  s.  330  was  such 
a  question ;  that  the  first  verdift  of  the  jury,  which  was  their  real  verdift,  was 
one  of  not  guilty,  as  the  prisoners  were  not  on  their  trial  for  assault,  which  was 
the  only  offence  of  which  the  jury  found  them  guilty ;  that  the  jury  were  not  ab- 
solutely bound  to  find  one  way  or  the  other ;  that  the  jury  were  not  competent 
to  find  the  prisoners  guilty  under  a  particular  section  of  the  Penal  Code,  and 
that,  as  the  jury  had  acquitted  the  prisoners,  there  could  be  no  new  trial.  It 
was  also  objected  that  the  Judge  had  not  properly  summed  up  the  evidence ; 
and,  lastly,  that,  supposing  the  verdift  and  conviction  to  be  supportable,  the  sen- 
tence was  excessive  and  cruel. 

The  arguments  addressed  to  us  were  chiefly  based  on  the  assumption  that 
the  "trial  by  jury"  spoken  of  in  s.  322  of  the  Code  of  Criminal  Procedure  is  the 
system  of  trial  by  jury  prevalent  in  England,  except  where  and  in  so  far  as  it  is 
expressly  modified  by  the  provisions  of  the  Code,  and  accordingly  a  number  o- 
English  cases  were  cited,  and  English  law-books  were  referred  to  (Hale,  Hawf 
kins.  Bacon's  Abridgment,  &c.).  We  have  not  thought  it  necessary  to  examine 
those  cases,  partly  because  we  consider  the  assumption  quite  unfounded,  and 
partly  because  they  generally  did  not  touch  the  point  under  consideration,  but 
related  to  the  powers  of  a  Court  to  vary  or  add  to  a  verdift  once  recorded.  The 
trial  by  jury  spoken  of  in  s.  322,  Code  of  Criminal  Procedure,  is,  we  have  no 
doubt  whatever,  the  mode  or  trial  described  in  the  23rd  and  25th  chapters  of 
that  Code,  and  nothing  else.  It  was  observed  that  the  word  juror  was  not  de- 
fined in  the  Code,  and  from  this  the  inference  was  said  to  follow  that  we  must 
resort  to  the  English  definition  of  juror  as  being  familiar  and  well  ascertained. 
But  neither  is  the  term  assessor  defined,  and  it  will  hardly  be  contended  that 
we  shall  derive  any  information  as  to  the  meaning  of  this  term  from  the  Eng- 
lish criminal  law.  The  faft  is,  as  most  people  conversant  with  the  criminal 
law  of  Bengal  are  aware,  that  both  notions,  that  of  juror  and  that  of  assessor, 
are  taken,  greatly  modified  and  expanded  no  doubt,  from  the  Bengal  Regula- 
tion VI.  of  1832,  which  made,  so  to  say,  the  first  breach  in  the  system  of  "trial 
and  punishment  under  the  provisions  of  the  Mahomedan  Crimixial  Code."  A 
reference  to  cl.  4,  s.  3,  of  that  Regulation,  will  show  with  what  sort  of  functions 
the  Legislature  of  that  day  clothed  persons  who  were  called  jurors.  Under  the 
Code,  no  doubt,  in  the  places,  and  in  respeft  of  the  class  of  offences,  and  for 
such  period  of  time  as  the  Executive  Government  directs,  the  jury  of  British 
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India  decides  Bpon  the  facts  in  criminal  tdals.    But  jurors  who  are  v^jurati        ig^. 
at  all,  who  may  determine  by  a  prescribed  majority,  and  whose  functions  may  — 

cease  at  any  time  on  the  publication  of  an  order  in  the  Gazette,  are  clearly  not      0^«*n 
the  jurors,  nor  is  the  ^stem  of  trial  in  such  circumstances  the  system  of  Eng-        •  '^* 
land.    We  are  of  opinion  that,  when  the  proceedings  upon  a  trial  by  juiy  in  the       **^*' 
mofussil  are  consistent  with  a  reasonable  construction  of  that  part  of  the  Proce-    •  ^ka^Ad 
dure  Code  where  such  trial  is  provided  for,  the  proceedings  are  good  in  the  ab-   Gangoolv, 
sence  of  any  distinft  ruling  to  the  contrary,  and  ought  not  to  be  examined  by  a  B.  L*  Rv  51(7. 
the  light  of  English  rules  of  procedure.  [14  W.  R.  5^] 

By  s,  579,  Code  of  Criminal  Procedure,  it  is  provided  that  after  the  Judge's 
sttioming  up  "  the  jury  shall  deliver  their  finding  upon  the  charge."  Now,  the 
charge  must  certainly  mean  the  whole  charge,  and,  in  resped  of  offences  under 
the  Indian  Penal  Code,  the  section  which  relates  to  the  offence  is  an  essential 
portion  of  the  charge.  S.  234  is  in  these  words  :  "The  charge  shall  des<t:nbe 
the  imputed  offence  as  nearly  as  possible  in  the  language  of  the  Indian  Penal 
Code,  and  ^all  refer  to  the  section  under  which  such  offence  is  punisbabku" 
The  jury  are  thus  apprized  that  the  heads  of  charge  fall  respectively  under  par- 
ticular sections  of  the  Penal  Code,  and  the  Judge's  direction  to  the  jury  in  .the 
case  before  us  opens  with  the  statement  that  the  accused  are  charged  with  such 
and  such  offences  under  the  sections  specified. 

The  law  does  not  prescribe  any  specific  form  in  which  the  jury  are  to  re- 
turn their  finding,  and  we  are  of  opinion  that  they  are  at  liberty  to  deliver  it  in 
any  form  which  they  think  fit ;  and  if  that  finding  is  not  exhaustive  as  to  the  facts 
in  issue  which  go  to  make  up  the  charge  or  charges,  we  have  no  doubt  what- 
ever that  it  is  competent  to  the  Judge,  and  is  indeed  his  duty,  to  put  such  qu^- 
tions  to  them  as  shall  elicit  a  complete  finding.  We  also  think,  with  advertence 
to  the  observations  already  made,  that  a  question  whether  they  find  the  a(icu^d 
guilty  of  the  charge  under  one  of  the  sections  named,  and,  if  so,  under  whidh, 
is  unobjectionable,  where  it  is  clear  that  the  jury  have  the  distinction  between 
such  sections  present  to  their  minds,  and  that  putting  such  a  question  is  not 
puttmg  to  them  a  question  of  law.  It  is  merely  a  short  way  of  stating  soitie- 
thing  quite  familiar  for  the  moment  to  the  questioner  and  the  person  question- 
ed, and  it  is  inconsistent  with  common  sense  to  require  that  a  question  so  pii 
should  contain  every  word  of  the  section  referred  to,  which  would  be  needful  if 
this  objection  is  good  for  anything. 

It  cannot  be  doubted,  indeed,  that  the  record  should  contain  an  acctn-stte 
statement  of  every  communication  between  the  Judge  and  the  jury,  and  it  ap- 
pears certain  that  in  this  respect  the  record  of  the  case  before  us  is  d^ectiVe; 
but  it  is  dso  nmnrfest  that  the  accused  have  not  been  piej«kdiced  by  the  omis- 
«on,  and  that  beii^  so,  section  439  precludes  any  interference  with  the  convic- 
tion on.this  ground..  .  . 

We  therefore  thfadt  the  trial  is  not  vitiated  in  point  of  form  by  anything 
which  took  place,  and  we  also  think  that  the  Judge  sufficiently  compiled  with 
the  rec^ttirements  of  the  law  that  he  should  sum  up  the  evidence.  The  sum- 
ming up  is  not  perhaps  very  masterly,  nor  such  as  to  satisfy  criticism,  but  that, 
we  apprehend,  is  given  to  few  Judges  in  the  Courts  of  Session,  nor  is  it  an 
invariable  accomplishment  of  Judges  elsewhere,  but  the  Judge  in  this  case 
has  recapitulated  what  the  witnesses  said,  has  pointed  out  how  it  bears  upon  the 
charges,  has  drawn  attention  to  what  he  considered  its  weakest  parts,  and  given 
what  appear  to  us  very  sensible  suggestions  to  the  jury  in  respect  of  the  conclu- 
sions to  be  drawn  from  the  evidence.  We  cannot  therefore  say  that  there  has 
been  any  failure  on  this  head  either. 
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tg;o.  The  question  remains  whether  the  verdict  as  recorded  is  any  other  than 

what  the  jury  really  intended,  and  we  think  there  is,  in  truth,  no  pretence  for 


^  saying  so.     Much  stress  has  been  laid  on  the  fact  that  the  jury  expressly  ne- 

^"  gatived  the  specific  acts  of  violence  alleged,  such  as  the  use  of  a  sword,  the  prick- 

Haai  jjjg  ^ijyj  thorns,  lowering  into  a  well,  and  so  forth;  and  in  the  use  which  may 

Prasad  perhaps  be  conceded  to  have  taken  place  of  the  word  "  shamanya  "  as  quali- 

Ganoooly,  fying  the  beating  which  they  found  to  have  been  committed. 

^  ®  •  ^^^'  It  has  been  supposed  that  the  Bengali  word  in  question  means  "  slight," 
[»4  W.  K.  59.]  ^jj^  ^^^  ^jjg  jurors  meant  by  this  a  beating  so  slight  as  to  bring  the  case  with- 
in the  meaning  of  s.  95  of  the  Indian  Penal  Code,  although  the  improba- 
bility of  the  jury  having  meant  to  find  any  such  thing,  which  was  not  even  sug- 
gested on  the  prisoner's  behalf  in  the  course  of  the  trial,  is  obvious  enough. 
Upon  such  a  point,  the  opinion  of  this  Bench  may  perhaps  be  entitled  to  some 
weight,  and  we  think  that  more  probably  the  word  was  used  in  its  proper  ac- 
ceptation of  "ordinary''  or  "common"  so  as  to  mean  a  beating  with  a  man's 
natural  weapons  of  offence,  to  wit,  his  hands  and  feet ;  and  this  opinion,  we 
consider,  is  borne  out  by  the  almost  concluding  words  of  the  Judge's  direction, 
in  which  he  refers  to  the  other  acts  charged  as  probably  circumstances  of  ex- 
aggeration. Those  acts,  if  proved,  would,  no  doubt,  have  greatly  aggravated 
the  offence,  but  they  are  not  essential  to  the  crime  of  causing  "hurt,"  for  strik- 
ing with  the  hands,  even  with  the  open  hand,  might  very  well,  and  probably  did, 
cause  "hurt,"  that  is,  bodily  pain,  to  a  child  of  tender  years;  and  when,  as  above 
intimated,  the  jury,  in  our  opinion,  knew  very  well  what  they  were  doing  when 
they  brought  in  a  finding  of  guilty  under  s.  330,  that  makes  their  meaning 
unmistakable,  both  as  to  the  hurt,  and  as  to  the  intent. 

We  therefore  think  the  finding  and  conviction  on  all  points  unimpeachable. 
We  have  only  further  to  consider  the  sentence  passed,  and  here  we  think  the 
Judge  has  not  given  effect  to  the  finding  of  the  jury,  which  expressly  negatives 
all  the  circumstances  beyond  a  beating  and  slapping,  for  the  purpose  stated, 
and  then  the  relationship  between  the  parties  must  not  be  lost  sight  of,  for  al- 
though it  does  not  appear  that  the  accused  were  in  any  position  of  authority 
over  the  girl,  yet  the  chief  accused  is  undoubtedly  a  near  relation,  and  on  these 
findings  the  sentence  passed,  six  months'  rigorous  imprisonment  with  added 
fine,  is,  in  our  opinion,  much  too  severe :  rigorous  imprisonment  in  particular, 
we  think,  ought  not  to  have  been  inflicted.  Considering,  therefore,  that  the  ac- 
cused underwent  imprisonment  of  that  description  for  nearly  three  months,  we 
think  they  ought  not  to  return  to  jail,  but  ought  to^e  discharged  on  payment 
of  the  fines  imposed. 

The  sentence  passed  by  the  Court  of  Session  is  therefore  altered  to  one  of 
imprisonment  for  two  months  and-a-half,  which  the  accused  have  already  suf- 
fered, and  they  are  therefore  to  be  discharged  on  payment  of  the  fine,  and  in 
default  they  will  be  further  imprisoned>  but  not  rigorously,  for  the  space  of  two 
months  each. 

Stntenci  modifitd. 
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APPENDIX. 


Before  Mr,  Justice  Kemp  (Offg.  C.J)  and  Mr.  Justice  Ainslie. 
THE  QUEEN  v.  RAJKRISHNA  BISWAS  (Pktitioner).i  1871. 

Criminal  Breach  of  Trust^Penal  Code  (Act  XLV.  of  i860),  s,  406— Dishonesty        ^^'  ^^' 
— Evidence — Conviction — Act  I,  of  i8yi,  8  3.  L*  R. 

The  accused,  one  Rajkrishna  Biswas,  was  charged  with  having  commit-  ^  ^^p'' 
ted  criminal  breach  of  trust  in  respect  of  a  pony,  which  had  strayed  and  been  '■  ^'^ 

confined  in  the  pound  at  the  station  of  Dumjar  under  the  Cattle  Trespass  Act, 
No.  I  of  1 87 1,  by  appropriating  the  same  to.  his  own  use  when  it  was  his  duty 
as  sub-inspector  in  charge  of  the  police-station  of  Dumjar  to  have  sold  the  animal 
by  public  auction  under  the  provisions  of  the  aforesaid  Act.  The  accused  al- 
leged that  the  pony  had  been  regularly  sold  by  public  auction  in  full  compli- 
ance with  the  law,  entries  of  which  fact  and  of  the  amount  realized  had  been 
duly  made  in  the  station  and  the  pound-keeper's  book,  and  the  money  trans- 
mitted to  the  Magistrate's  office;  that  the  pony  then  passed  through  two  hands, 
and  was  ultimately  purchased  by  him  from  the  last  owner,  who  had  no  further 
need  of  the  pony,  and  had  expressed  an  intention  to  his  neighbours  of  selling 
it,  for  his  boy,  who  had  taken  a  fancy  to  the  animal.  The  Officiating  Magis- 
trate of  Howrah  disbelieved  the  evidence  of  the  several  successive  purchasers 
and  those  present  at  the  alleged  auction-sale,  and  the  entries  in  the  police-station 
and  pound-keeper's  books,  which  were  admittedly  made  by  the  witnesses  for 
the  prosecution,  who  were  the  immediate  subordinates  of  the  accused.  He  held 
upon  the  evidence  that  no  sale  took  place,  though  all  the  preliminaries  to  the 
sale  had  been  performed,  and  that  the  possession  by  the  accused  commenced 
from  the  time  when  the  pony  had  been,  at  his  request,  tied  to  a  kudum  tree, 
where  the  intended  sale  was  to  have  been  held.  He  therefore  convicted  him 
of  criminal  breach  of  trust  under  s.  406  of  the  Indian  Penal  Code,  and 
sentenced  him  to  a  fine  of  25  rupees,  or,  in  default,  to  rigorous  imprisonment 
for  ten  days.  In  his  judgment  the  Magistrate  observed  that  the  amount  cre- 
dited to  Government  as  sale-proceeds  was  nearly  the  full  value  of  the  pony. 

Mr.  Sandel  moved  the  High  Court  (Ainslie,  J.)  under  s.  404  of  the 
Criminal  Procedure  Code  to  send  for  the  record  of  this  trial,  and  quash  the 
conviction  and  sentence  as  being  contrary  to  law. 

The  Court  sent  for  the  record. 

Mr.  Sandel,  for  the  petitioner,  contended  that  there  was  no  evidence  that 
the  accused  had  been  in  any  manner  entrusted  with  the  pony,  or  with  any  do- 
minion over  it,  or  that  he  had  dishonestly  dealt  with  it ;  that  the  finding  of  the 
Court  below  was  opposed  to  such  supposition ;  that  the  possession  of  impounded 
cattle  remains  with  the  pound-keeper,  who  is  declared  to  be  responsible  for 
such  cattle  till  actually  disposed  of:  See  Act  I.  of  1871,  ss.  9  and  19. 
The  petitioner  was  merely  the  salesman.  The  latter  part  of  s.  19  of  the 
Act  declared  that  "  no  pound-keeper  shall  release  or  deliver  any  impounded  .     , 

cattle  otherwise  than  in  accordance  with  the  former  part  of  this  chapter." 
[Ainslie,  J.— S.  19  prohibits  a  police-officer  from  purchasing  at  these 
sales,  directly  or  indirectly,  so  that  s.  169  of  the  Penal  Code  would  meet 
(■  ■  ■         .,.  —  '- 

*  fifiscellapeous  Criminal  Appeal,  No.^i33,of  187 1, 
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1871.        this  case.]     S.  169  could  only  apply  when  there  had  been  a  sale.    In  this 

— OuEKN —  ^**®  ^^®  Magistrate  found  that  there  was  really  no  sale,  which  was  also  the  case 

^  set  up  by  the  prosecution.    No  doubt,  the  accused  in  his  defence  admitted 

-7*  that  there  w?ls  a  sale ;  but  he  also  declared  that  he  came  by  the  pony  several 

'"        months  after  honestly,  and  that  the  sales  of  the  pony,  previous  to  liis  pur- 

KRisHNA     chase,  were  all  hndfide  transactions. 

S  B  Im  K.  '^^^  judgment  of  the  Court  was  delivered  by 

At»p.  rV  Kemp,  J. — ^The  petitioner,  Rajkrishna  Biswas,  has  been  convicted,  by  the 

ri6W.IL<53.]  ^®*^^^^*"^  Magistrate  of  Howrah,  of  the  offence  of  criminal  breach  of  trust, 
.  .  *  and  has  been  sentenced,  under  s.  406  of  the  Indian  Penal  Code,  to  pay  a 
fine  of  25  rupees,  or  to  suffer  rigorous  imprisonment  for  a  period  of  ten  days. 
Jt  appears  that  the  petitioner  was  a  sub-inspector  of  police  stationed  at  tiie 
tjianah  of  Dumjar.  A  pony  mare  was  brought  to  the  pound  at  the  station,  and 
after  certain  preliminaries  were  observed  to  bring  about  the  sale  of  the  ponf, 
which  had  been  kept  for  some  time  in  the  pound,  the  petitioner  purchased  the 
pony  for  Rs.  6.  Under  s.  19  of  Act  I.  of  1871,  *'no  officer  of  police  shdl^ 
directly  or  indirectly,  purchase  any  cattle  for  sale  under  this  Act."  The  peti- 
tioner before  the  Magistrate  alleged  that  there  had  been  a  sal^  under  the  Act, 
and  that  one  Gapi  Nath  Sirdar  had  purchased  the  pony  for  4  rupees,  and  tha;t 
an  entry  had  been  made  in  the  diary  to  that  effect.  Subsequently  the  petitioner 
purchased  the  pony,  after  it  had  passed  from  Gapi  Nath  to  another  parfy,  who 
again  sold  it  to  the  sub-inspector. 

The  Magistrate,  however,  has  found  on  the  evidence  that  no  sale  took 
place,  and,  as  we  have  already  observed,  has  convicted  the  petitioner  under 
^.  406.  Now,  to  constitute  the  offence  of  criminal  breach  of  j  trust.  It  must 
be  shown  that  the  petitioner  was  entrusted  with  this  property,  that  is,  with  this 
pony,  or  had  dominion  over  this  pony,  and  that  he  dishonestly  misappropriated 
or  converted  to  his  own  use  that  pony.  There  must  be  an  intention  proved  on 
^he  part  of  the  petitioner  to  cause  wrongful  gain  or  wrongful  loss  to  constitute 
j^je  offence  of  criminal  breach  of  trust.  The  Magistrate  in  his  finding  and  sen- 
tence clearly  states  that  the  petitioner  paid  almost  the  approximate  value  of  the 
anipal.  •  It  is  to  be  regretted  in  this  case  that  the  Magistrate  did  not  proceed 
under  s.  19  of  Act  I.  of  187 1  taken  with  s.  169  of  the  Penal  Code ;  but  as  the 
Magistnite  has  found  on  the  evidence  that  no  sale  took  place,  and  has  convict- 
ed the  petitioner  under  s.  406,  we  must  hold  as  a  point  of  law  that  the  peti- 
tioner has  not  committed  any  such  offence  as  to  bring  him  under  the  provisions 
of  s.  405 — namely,  that  he  has  not  dishonestly  misappropriated  or  converted 
this  pony  to  his  use.  We  therefore  think  that  the  conviction  must  be  set  aside, 
^4  ^  ^^  refunded. 


■^— *■ 


1871* 


Before  Mr.  Justice  Ainslie  and  Mr,  JusHce  Paul, 

THf:  QUEEN  V,  RAMDYAL  SING  and  another.' 
Criminal  Procedure  Code  (Act  XXV,  of  1881),  s.  404— Act  XIJI.  of  186^),  ss,  20  Gf  30. 
Upon  the  conviction  of  certain  persons  under  s.  ao,  Act  XIII.  of  1867,  for  iUi- 
8  B.  L.  R.     cit  poosession  of  opiutp,  the  Magistrate  sentenced  them  to  payment  of  a  fine,  and  dirked 
Aoo   7        that,  upon  the  realization  thereof,  one-half  should  be  paid  to  the  inspector  of  poli<^  who 
'    '    n  had  apprehended  the  prisoners,  but  refused  to  pay  the  other  haK  in  accordance  with  b. 
[16  W.  R.  05.J  ^Q  ^£qj.  feaaons  set  forth  in  his  order)  to  the  person  who  gave  the  information. 

>  Reference,  under  s.  434  of  the  Code  of  Criminal  Procedure,  b^  the  Officiating  Ses- 
sions Judge  of  Patna.  '       .   -  ' 
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On  a  refeisQoe  Jw  the  Sessions  Ju4f  e  to  the  High  Court—  i^. 

Held,  the  High  Court  could  rtot  Interfere  undet  s.  404  b!  the  Code  of  Criminal  Pro-  ■  m   * 

cedure.    Hw  distnhution  Of  ^tbe  fine  «Qd6r  3,  3Pf  Act  XIH.  of  1S67,  iorbis  bo  part  of  €^^' 

the  Magistrate's  judgment.  S* 

l^HE  following  case  was  submitted  to  the  High  Court  by  the  Officiating     R^ia>i(AL 
Sessions  Judge  of  Patna. : —  Si»o> 

"  llamdval  Sin^  was  convicted  by  the  late  Officiating  Joix^t-Magi(5tni(te  tender    8  B.  L.  R. 
s.  zo,  Act  SCllI.  of  1867,  and  sentenced  to  pay  a  fine  oi  800  rupees,  half  of  yrh\Cf\x      ^pp.  7. 
was,  under  s.  30,  awarded  to  the  sub-inspector  of  police  who  apprehencied  hiw.  [i<5  W.  R.  6$,} 
The  Officiating  Joint-Magistrate,  however,  refused  to  award  the  remaining  l^alf 
to  Sheo  Gobind  Behari,  because  information  had  been  given  by  an  anoymov^ 
petition,  that  declared  that  the  writer  would  not  be  responsible  if  no  opium  was 
then  found.    Notwithstanding  that,  \n  bis  judgment  he  states  that  Sheo  Qobipd, 
through  spite,  charged  his  uncles  (one  of  them  the  convict)  with  havipg  illicit 
opium  in  their  houses,  and  the  evidence  shows  that  information  was  given  to  the 
police  by  an  anoymous  letter  delivered  by  Ghasita  Kurmi,  who,  on  being  ques- 
tioned by  the  si^-inspector,said  tha(  he  had  received  it  from  Sheo  Gobind,  and 
the  latter,  when  asked,  admitted  that  he  had  written  and  sent  tbi§  letter. 

*'  There  can,  therefore,  be  no  doubt  diat  Sheo  Gobind  was  the  informer,  and 
as  the  law,  s.  30,  declares  that  this  other  half  of  the  fine  levied  from  peitsons  con^ 
victed  imder  s.  20,  together  with  a  reward  of  one  rupee  eig^t  annas  for  each  seer 
of  opium  confiscated,  shall  be  given  to  the  informer,  I  ^m  of  opix^o^  that  fh^ 
Officiating  joint-'Magistrate  acted  contrary  to  law  in  refusing  to  give  it  to  Sheo 
Gobind,  and  that  his  order  should  be  set  aside." 

The  judgment  of  the  High  Court  was  delivered  by 

AiNSLiE,  J. — We  think  that  we  cannot  interfere  under  s.  404  of  the  Criminal 
Procedure  Code.  Under  s.  26,  Act  Xlil.  1867,  all  fines,  penalties,  and  confis 
cations  prescribed  by  the  Act,  shall  be  adjudged  by  the  Magistrate.  Under  s.  30, 
'^  one-half  of  all  fines  and  penalties  levied  from  persons  convicted  oi  ofiences 
under  ss.  1 9, 20,  and  2 1  of  the  Act,  together  with  a  reward  of  one  rupee  andeight 
annas  for  each  seer  of  opium  confiscated  and  declared  by  the  Civil  Surgeon  to 
be  fit  for  use,  shall,  upon  adjudication  of  the  case,  be  awarded  to  the  officer  or 
officers  who  apprehended  the  offender,  and  the  other  half  of  such  fines  and  for- 
feitures, together  with  a  reward  of  one  rupee  and  eight  annas  for  each  seer  of 
opmm  confiscated  as  aforesaid,  shall  be  given  to  the  informer."  The  sectioti 
then  goes  on  to  provide  that, ''  when  the  fine  or  penalty  is  not  realized,  the  Board 
of  Revenue  may  grant  such  reward,  not  exceeding  Rs.  200,  as  may  seem  fit 

We  think  that  the  Magistrate  is  not  bound  to  declare  in  his  judgment  how 
the  fine  shall  be  disposed  of.  It  is  his  duty  to  adjudge  the  fine,  and  it  Is  a  neces 
sary  consequence  of  such  adjudication  that  the  penalties  realized  shall  go  to  the 

Sarties  Indicated  by  the  Act.  If  no  fine  comes  into  the  Magistrate's  hands  under 
le  adjudication,  the  matter  then  passes  to  the  Board  of  Revenue,  who  cati  grant 
a  reward.  This  appears  to  indicate  clearly  that  the  distribution  of  the  penalty 
1$  no  part  of  the  judgment,  and,  therefore,  not  a  matter  over  which  this  Court 
can  ekercise  control. 

There  is  another  point  which  the  Sessions  Judge  seems  to  treat  as  immate- 
rial, but  on  which  we  entertain  considerable  doubt — namely,  whether  a  person 
who  does  not  come  forward  in  person  as  an  informer,  and  take  the  responsibi- 
lities together  with  the  possible  profits  of  his  information,  is  entitled  to  any  part 
of  the  penalties  recovered.  It  is,  however,  not  necessary  to  consider  this  matter 
at  length.  We  canppt  mt^rf^re.  Let  the  paper?  jb^  r^urned  to  tfee  Sespion3 
•Judge. 
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»^7»-  Before  Mr,  Justice  Kemp  and  Mr,  Justice  E,  Jackson, 

^^'  ^'  _  THE  QUEEN  v,  DWARKANATH  HAZRA  (Petitioner).^ 

8  B.  L.  R.  ^^f  jjj  ^  j^^^  ^^  (y^^  ^^  6*7— Fine  for  suffering  Premises  to  he  in  a 

^^^'^  filthy  State. 

'  70.J         DwARKA  Nath  Hazra  petitioned  the  High  Court  stating  as  follows : 

I .  That  your  petitioner  practises  as  a  mooktear  in  the  district  of  Burdwan, 
and  is  the  mooktear  of  Baboo  Pyari  Mohan  Mookerjee  and  several  other 
persons.  That  Baboo  Pyari  Mohan,  of  Uttarpara,  Zilla  Hooghly,  is  the  owner 
of  a  piece  of  land  near  the  Railway  Station  which  is  occupied  by  his  tenants 
Annada  Prasad  Bhuttacharjee  and  others. 

'2.  That  the  said  Annada  Prasad  and  others  deposited  certain  broken 
earthen  pots  and  some  sal  leaves  on  the  land. 

3.  That  thereupon  your  petitioner,  as  the  moohktear  of  Baboo  Pyari  Mo- 
han Mookerjee,  was  fined  by  Mr.  Cockbum,  Municipal  Commissioner,  in  the 
sum  of  Rs.  50,  on  the  23rd  February  last. 

4.  That  your  petitioner  thereupon  appealed  to  the  Chairman,  who  rejed- 
ed  the  appeal  on  the  20th  March  last. 

5.  That  your  petitioner  then  brought  a  civil  suit,  which  was  dismissed  on 
the  2 1  st  July  last  on  the  ground  that  the  suit  does  not  lie. 

6.  That  your  petitioner  therefore  begs  to  move  your  Lordships  under  ss. 
404  and  405  of  the  Criminal  Procedure  Code,  and  prays  that  the  otder  of  Mr. 
Cockbum,  dated  the  23rd  February  last,  be  quashed,  and  the  fine  be  direded 
to  be  refunded. 

Baboo  Anand  Chandra  Ghosal  for  the  petitioner. 
The  judgment  of  the  Court  was  delivered  by 

Kemp,  J. — ^This  is  a  charge  brought  in  the  first  instance  against  Baboo  Jai 
Krishna  Mookerjee,  of  Uttarpara,  who  was  supposed  to  be  the  owner  of  the  soil. 
The  charge,  looking  to  the  form  5  of  the  nuthi,.  was  for  depositing  sdl  leaves  for 
more  than  24  hours.  Harish  Chandra  Mookerjee,  a  sub-overseer  of  the  Burdwan 
Municipality,  appeared  as  prosecutor.  The  mookhtear,  Dwarka  Nath  Hazra, 
in  defence  stated  that  the  land  belonged  to  Baboo  Pyari  Mohan  Mookerjee,  the 
son  of  the  aforesaid  Jai  Krishna  Mookerjee ;  upon  which  notice  was  served  upon 
I^ari  Mohun  Mookerjee.  In  answer  to  that  notice,  Baboo  Pyari  Mohan 
Mookerjee  admitted  that  the  land  belonged  to  him,  but  urged  that  the  ryots  in 
occupation  were  liable,  and  not  the  landlord.  The  defence  of  Dwark  Nath 
Hazra  was  that  he  was  the  mookhtear ;  that  the  land  was  occupied  by  tenants ; 
that  his  employer  lived  in  another  district,  and,  therefore,  to  use  the  words  of 
the  mookhtear,  could  scarcely  be  liable.  He  admitted  that  he  was  the  employee 
of  Baboo  Pyari  Mohan  Mookerjee.  Upon  this  Mr.  Cockbum  fined  the 
mookhtear  Rs.  20.  Under  s.  67  of  Act  III.  of  1864  (B.C.),  the  Municipsd 
Commissioner  was  empowered  to  fine  either  the  owner  or  occupier  of  the  land, 
who  suffered  the  same  to  be  in  a  filthy  state.  Now,  looking  to  the  fact  that 
the  owner  of  the  land,  Baboo  Pyari  Mohan  Mookerjee,  admittedly  lives  in 
another  district,  and  as  there  is  no  evidence  that  he  suffered  the  land  to  be  in 
a  filthy  sute,  we  think  that  the  discretion  which  the  above  section  of  the  Act 
gives  the  Court  has  not  been  properly  exercised  in  this  case.  We  therefore 
quash  the  proceedings,  and  direct  that  the  fine,  if  paid,  be  refunded. 

The  Municipal  Commissioners  are  at  liberty  to  proceed  against  the  occu- 
piers of  the  land  if  they  think  fit  so  to  do. 

^  Miscellaneous  'Criminal  Case,  No.  142  of  1871,  against  an  order  of  the  Municipal 
Commissioner  of  Burdwan,  dated  the  23rd  February,  1871. 
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Before  Mr,  Justice  Kemp  and  Mr,  Justice  Ainslie,  1871. 

In  the  Matter  of  the  Petition  of  GAUR  MOHAN  SING.^  ^^^'^' 

Criminal  Procedure  Code  (Aa  VIII.  of  i86g),  s.  24g^Penal  Code  ^  ®*  ^'  ^' 

App.  XI. 
(AiS  XLV,  of  i86oJf  s.  211.  [16  W.  R.  44,] 

Procedure  before  framing  a  charge  under  s.  211  of  the  Penal  Code. 

The  Sessions  Judge  of  Hooghly  submitted  the  following  case  for  the 
opinion  of  the  High  Court : — 

"  The  petitioner  first  applied  to  the  police,  accusing  certain  persons  of 
having  committed  theft.  The  police  enquired  into  the  case,  and  reported  that 
the  case  was  a  false  one.  The  petitioner,  pending  the  enquiry,  applied  to  the 
Deputy  Magistrate,  calling  the  acts  of  the  police  in  question,  and  asking 
for  the  Deputy*  Magistrate's  personal  investigation  into  his  complaint.  The 
Deputy  Magistrate  took  up  the  petition  with  the  police-report,  and  summoned 
the  petitioner  on  a  false  complaint  imder  s.  211,  without  taking  any  evidence 
on  petitioner's  behalf." 

The  Sessions  Judge  cited  the  cases  of  T/ie  Queen  v.  Sheikh  Edoo  *  and 
Dinonath  Gope  v.  Saroda  Mookopadhia,  ^  and  continued  :  "  The  Deputy  Magis- 
trate was  bound  to  take  the  evidence  of  the  witnesses  of  the  complainant  respect- 
ing the  matter  which  he  charged  against  the  accused,  inasmuch  as  it  was  a 
charge  cognizable  under  chapter  xiv.  of  the  Code  of  Criminal  Procedure ;  and 
until  he  had  done  so,  and  found  the  charge  to  be  unsustained,  he  was  not 
justified  in  dismissing  the  petitioner's  case  and  instituting  proceedings  against 
him  under  s.  211  merely  upon  the  police-report." 

The  opinion  of  the  High  Court  was  expressed  by 

Kemp,  J. — ^The  rulings  quoted  by  the  Judge  were  passed  before  Act  VIII. 
of  1869  came  into  operation.  Under  ;s.  249  of  Act  VIIL,  the  provisions  of 
s.  180  have  been  made  applicable  to  trials  of  offences  under  chapter  xiv.  of  the 
Criminal  Procedure  Code. 

In  this  case  the  petitioner  charged  a  number  of  people  with  dacoity. 
During  the  police  enquiry  the  petitioner  became  dissatisfied  with  the  proceed- 
ings of  the  police,  and  charged  them  with  partiality.  He  applied  to  the  Deputy 
Magistrate  to  proceed  to  the  spot  in  person,  and  to  examine  the  witnesses 
adduced  by  the  prosecutor.  The  Deputy  Magistrate  took  no  action  in  the 
matter,  but  waited  the  report  of  the  police.  The  police  reported  the  charge 
as  false,  and  the  Deputy  Magistrate,  without  taking  any  evidence,  or  making 
any  furtiier  enquiry,  has  directed  the  petitioner  to  be  tried  for  an  offence  under 
s.  211. 

We  think  that,  although,  under  s.  1 80,  the  Deputy  Magistrate  was  competent 
to  dismiss  the  complaint,  if  in  his  judgment  there  was  no  sufficient  ground  for 
proceeding  in  it,  this  was  a  case  in  which  the  Deputy  Magistrate  ought  to  have 
made  some  enquiry  to  satisfy  himself  that  the  proceedings  of  the  police  were 
.not,  as  stated  by  the  petitioner,  partial  and  improper,  before  charging  the  petition- 
er under  s.  211.  We  dired  the  Deputy  Magistrate  to  proceed  with  reference  to 
the  above  remarks. 

^  Reference,  under  8.  434  of  the  Code  of  Criminal  Procedure,  by  the  Sessions  Judge 
of  Hooghly. 

3  a  W.  R.  Cr.  47. 
»  7  W.  R,  Cr.,  47. 
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ttffx.  Be/ore  Mr,  JusHce  E,  Jd€%son  and  Mr,  JtuHce  Moekerjee, 

Am§.  14*  THE  QUEEN  v  HARGABIND  DATTA  SIRKAR  anp  others.^ 

.8  ^i  hi  R.  Trial  on  a  Sunday— Irregularity  of  Proceeding— Criminal  Procedure  Code 

Ap^  W.  (Aa  XXV.  of  1861),  s,  171. 

A  Magistrate,  while  travelling  in  his  distrid,  tried  a  case  partly  at  a  place 
called  Olahatl,  where  he  took  the  statements  oi  the  accused  persons  to  certain 
diarges.  This  took  place  on  Ae  24th  June  1871.  He  then  fixed  Sunday  next 
at  hobri  for  the  further  trial  of  the  case,  to  be  held  in  another  village  called 
Nundail.  On  the  Sunday  the  witnesses  for  the  defence  came  to  the  place  named, 
but  at  3  P.M.  instead  of  noon.  The  Magistrate,  after  waiting  an  hour  beyond 
the  i!me  fixed,  naoved  on  to  the  next  village  in  his  distrift.  The  Magistrate 
then  sentenced  the  defaulting  witnesses  for  their  absence  at  the  appointed  hour 
tinder  ar.  174  of  the  Penal  Code  to  one  month's  simple  imprisonment. 

The  Sessions  Judge  sent  up  the  proceedings  to  the  High  Court  under  s. 
43J4  of  the  Criminal  Procedure  Code,  on  the  ground  that  three  errors  of  law  had 
been  committed  by  the  Magistrate : — 

I  St,  in  fixing  Sunday  as  the  day  for  hearing;  2nd,  in  assuming  th^  delay, 
tfiiXy  three  hours,  to  be  intentional ;  and,  3rd,  in  retaining  the  case  on  his  own 
tile,  because  s.  171  of  the  Crimhml  Procedure  Code  renders  it  obligatory  for  a 
Ma^strate  to  transfer  a  case  under  s.  174  of  the  Penal  Code  to  another  officer 
i6t  ti-iftl. 

iTie  judgment  of  the  Court  was  delivered  by 

Jackson,  J, — ^We  are  far  from  satisfied  with  the  proceedings  of  the  Magis- 
trate in  this  case.  He  admitsi  that  he  ought  not  to  have  tried  the  chai^ge,  but 
to  have  transferred  it  to  another  Coiirt.  His  sentences  are  unnecessarily  severe. 
He  was  very  wrong  to  fix  Sunday  for  the  trial  of  the  case.  It  is  a  recognized 
holiday,  and  the  witnesses  might,  on  that  account,  have  refused  to  attend.  That, 
however,  was  not  their  defence.  The  faft  that  none  attended  at  the  appointed 
time  gives  the  appearance  of  intentional  absence.  But,  on  the  other  hand,  they 
may  not  ha,ve  known  that  the  Magistrate  would  move  acway,  and  the  delay  of  two 
or  U)ree  hours  may  have  been  accidental.  This  system  of  tiying  cases  by  Magis- 
trates, while  moving  about  from  day  to  day,  must  be  very  harassing^to  all  parties. 
It  is  not  necessary  to  pass  further  orders  in  the  case,  as  the  sentences  have  ex- 
pired. 


Be/ore  Mr.  justice  Kemp  and  Mr.  Justice  E.  Jackton. 

^^^^'^         PANCHUDAS  (Plaintiff)  v.  SRIMATI  SHUDHAMAYI  (DEFEimAi^'iO.'* 
'«  Criminai  Procedure  Code  (A3  XXV.  of  iS6t),  s,  316— Maintenance  of 

8  B.  L.  R.  J  Children— VirHlingness  of  Father  to  support  them. 

t^wfLf^  1  Iw  this  case  the  prosecutrix  ^pli^d  for  an  order  agamst  her  husband,  under 
ID  w.  K.  72.J  ^  ^ jg  ^^  ^^  ^^y  ^j  ^gjj  J  ^^  maintttwuoe.  The  Defnity  Magistrate  held  Aat 
she  bad  failed  to  establish  her  right  to  mamtenance  Under  s.  $f^,.bttla/warded 
maintenance  to  her  for  their  two  infant  children,  although  the  Irasb^ad  mts  iprill- 
injg  to  take  charge  of  them,  and  also  to  support  the  mother,  if  she  would  live 
with  him. 

^  Reference*  under  s.  434  of  the  Code  of  Criminal  Procedure.^    .. 
'  Reference,  under  s.  434  of  the  Code  of  Criminal  Procedvre;  bj^'tto  Officiating 
Sessions  Judge  of  Midnapore. 
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The  Sessions  Judge,  being  of  opinion  that  the  Deputy  Magistrate's  award        1871. 
of  maintenance  for  the  children  was  illegal,  sent  up  the  proceedings  of  the 
Deputy  Magistrate  to  the  High  Court  under  s.  434  of  Act  XXV.  of  186 1  for  the  panchuoas 
purpose  of  having  the  order  quashed.  ^' 

The  judgment  of  the  High  Court  was  delivered  by  Shudha 

Kemp,  J. — ^We  think  that  the  proceedings  of  the  Deputy  Magistrate  are  il"       iiAvi, 
legal.    He  finds  that  the  wife  is  not  entitled  to  receive  maintenance,  as  she  has    g  B.  L.  R. 
not  been  able  to  prove  that  her  husband  ill-treated  her,  or  was  living  in  adultery      ^p.  19. 
with  another  woman.    There  is  no  evidence  that  the  husband  is  unwilling  to  sup-  ^^^  ^*  j^  *    n 
port  his  infant  children ;  on  the  contrary,  he  states  that  he  is  willing  to  do  so, 
provided  they  reside  under  his  roof,  and  not  in  his  father-in-law's  house.    The 
order  of  the  Deputy  Magistrate  is  quashed. 


Be/are  Mr,  Justice  E.  Jackson  and  Mr.  Justice  Glover.  i87»- 

GOPAL  MAZUMDAR  (Plaintiff)  v.  HARO  SUNDARI  BAISTAMI  ^^' ^^'   ^ 

(Dbfendant).!  ^f'  ^  ^• 

Ap.  30. 

Criminal  Procedure  Code  (Act  XXV.  of  186 1)^  ss.  i6g  and43S^^anctionfor  Pro^  [16  W.  R.69.) 
secution  0/ Certain  Offences — Jurisdiction  of  Court  of  Session. 

A  Court  of  Session  has  no  power  to  interfere  under  s.  435  of  A£t  XXV.  of  1861  with 
an  order  of  a  Magistrate  permitting  a  prosecution  under  s.  i^  of  Act  XXV.  of  1861. 

In  this  case  one  Gopal  Chandra  Mazumdar  was  prosecuted  before  the  Ma- 
gistrate for  an  offence,? and  discharged.  Subsequently  the  Magistrate  permitted 
the  accused,  Gopal  Chandra  Mazumdar,  to  prosecute  one  Haro  Sundari  Bais- 
tomi,  who  had  deposed  against  him,  for  having  given  false  evidence.  The  Ses- 
sions Judge,  under  s.  435  of  Aft  XXV.  of  1861,  sent  for  the  record  of  the  pre- 
liminary enquiry  by  the  Magistrate  into  the  charge  of  giving  false  evidence,  and 
held  that  the  sanction  given  by  the  Magistrate  for  the  prosecution  was  illegal. 
The  Magistrate  having  expressed  to  the  Judge  that  he  doubted  the  jurisdiction 
oi  the  latter  officer  to  interfere  with  the  sanction  given  by  him  for  the  prosecu- 
tion for  giving  false  evidence,  the  Judge  referred  the  matter  for  the  opinion  of  the 
HighCourtunders.  434of  AftXkV.  of  1861.  The  point  referred  was  whether, 
tinder  s.  435,  the  Court  of  Session  has  not  jurisdiction  to  interfere  in  any  matt^ 
arising  in  a  preliminary  enquiry  by  a  Magistrate  of  an  offence  triable  exclusively 
by  the  Court  of  Session,  and  consequently  in  the  matter  of  the  sanction  given 
by  the  Magistrate  in  this  case  for  the  prosecution  for  giving  false  evidence. 

The  opinion  of  the  High  Court  was  delivered  by 

Jackson,  J. — ^We  think  that  the  Sessions  Judge  had  no  authority  under  the 
law  to  interfere  with  the  order  of  the  Magistrate  allowing  the  prosecution  of  Haro 
Sundari  Baistami  by  Gc^al  Chandra  Mazumdar,  ?ind  that  such  order  of  the 
Magistrate  was  in  no  way  illegal.  The  Sessions  Judge's  order  of  the  29th  July 
is  set  aside,  and  if  Gropal  Chandra  Mazumdar  desires,  he  can  proceed  with  his 
eomplaint,  and  the  Deputy  Magistrate  will  hear  and  pass  orders  upon  it. 

The  Deputy  Magistrate's  decision  of  the  14th  August,  dismissing  Gopal 
Chandra  Mazumdar's  complaint,  is  set  aside. 

'  Reference,  under  s.  454  of  the  Code  of  Criminul  Procedure,  by  the  Officiating  Ses- 
sions Judge  of  Rajshabye. 

S9 
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1871.  Before  Mr.  Justice  Macphenon  and  Mr.  JtuHce  Ainslie. 

.    ^"^•^^''  THE  QUEEN  v.  ZULFUKAR  KHAN  and  others.i 

8  B  L  R 

.  *    *    *  Evidence — Intoxication — Recording  Evidence, 

ri6  W  R  '^6  1  Evidence  taken  on  the  trial  of  one  prisoner  wrongly  admitted  as  evidence  on  the  trial 

L         •     •  3  O  ^j£  jmother.     Intoxication  wrongly  treated  as  an  aggravation  of  offence. 

The  facts  sufficiently  appear  in  the  judgment  of  the  Court,  which  was  de- 
livered by 

Macpherson,  J. — ^The  case  against  Zulfukar  Khan  has  been  so  carelessly 
and  badly  tried  that  the  conviction  and  sentence  must  be  set  aside  and  a  new  trial 
had. 

It  appears  that  Kamru  Khan,  Guldad  Khan,  Dyanath,  and  others,  on  the 
one  side,  had  a  regular  fight  with  Zulfukar  Khan  and  others,  on  the  other  side  ; 
both  parties  using  swords  and  latties  freely.  Dyanath  received  a  sword-wound, 
of  which  he  subsequently  died ;  and  Zulfukar  Khan  also  received  very  serious 
injuries. 

The  matter  having  been  taken  up  by  the  Magistrate,  Kamru  and  Guldad 
were  committed  for  trial  in  respeft  of  the  injuries  done  to  Zulfukar,  while  Zulfukar 
was  committed  for  trial  charged  with  causing  the  death  of  Dyanath.  Their 
separate  commitment  in  this  manner  was  quite  regular  and  in  proper  form. 

The  Sessions  Judge  first  tried  Kamru  and  Guldad  ;  and  the  whole  matter 
having  been  fully  gone  into,  the  jury  found  them  guilty  (under  ss.  326  and  109 
of  the  Penal  Code)  of  abetting  the  causing  of  grievous  hurt  to  Zulfukar,  being 
armed  with  weapons  of  offence,  &c. 

As  soon  as  their  trial  was  over,  Zulfukar  was  put  on  his  trial,  charged 
with  causing  the  death  of  Dyanath,  causing  grievous  hurt  to  him,  &c. 

The  jury  was  composed  of  the  same  persons  who  had  just  tried  the  case 
of  Kamru  and  Guldad ;  and  the  Judge  seems  to  have  considered  that  all  the 
evidence  taken  in  the  first  trial  was  to  be  deemed  as  imported  bodily  into  the 
second,  and  might  be  fairly  used  as  evidence  against  Zulfukar.  The  result  is, 
that  the  record  of  the  case  against  Zulfukar,  taken  by  itself,  contains  absolute- 
ly no  evidence  of  the  death  of  Dyanath,  or  of  grievous  hurt  to  Dyanath,  caused 
or  abetted  by  the  prisoner.  The  Judge,  in  his  summing  up  to  the  jury,  treated 
the  evidence  which  had  been  taken  in  the  first  case  as  evidence  against  Zulfukar ; 
and  the  jury,  also  treating  it  as  such,  found  him  guilty  of  abetting  the  causing 
of  grievous  hurt,  &c.,  to  Dyanath. 

Kamru  and  Guldad  and  Zulfukar  were  thereupon,  on  their  several  con- 
viftions,  sentenced  to  rigorous  imprisonment  for  five  years  each.  And  now  they 
have  filed  a  joint  appeal  to  this  Court. 

It  is  impossible  to  say  that  the  trial  of  Zulfukar  has  been  properly  conduft- 
ed,  or  that  there  was  any  evidence  whatever  before  the  jury  of  the  offence  of 
which  he  has  been  convided.  It  may  be  that,  if  the  evidence  which  had  just 
been  taken  in  the  first  case  had  been  repeated  in  the  second,  there  would  have 
been  ample  evidence  to  support  a  conviftion.  But  the  knowledge  that  this  may 
be  so  is  not  enough.  There  is  no  evidence  at  all  on  the  record  as  it  stands ;  and 
if  the  evidence  necessary  to  support  the  conviftion  of  Zulfukar  is  improted  from 
the  record  of  the  case  against  Kamru  and  Guldad,  it  is  evidence  given  behind 

^  Criminal  Appeal,  No.  401  of  187 1,  against  the  order  of  the  Sessions  Judge  of 
Patna,  dated  the  9th  June  187 1. 
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the  back  of  Zulfukar — evidence  given  by  witnesses  in  his  absence,  whom  he        1871. 
has  had  no  opportunity  of  cross-examining.    The  irregularities  which  have  been      Qukkn 
committed  are  most  serious  and  patent.     It  is  the  duty  of  a  Judge  to  take  care  ^^ 

that  the  evidence  in  each  case  is  complete  in  itself ;  and  no  Judge  has  any  right    zulfukar 
whatever  to  place  before  the  jury  any  evidence  save  that  which  has  been  legally       khan 
put  in,  in  the  particular  case  which  is  under  trial.  «  B  L  R 

The  Judge  in  the  case  against  Kamru  and  Guldad  alludes  to  the  evidence      Ap.  21. 
of  Dr.  Jackson,  but  there  is  nothing  to  show  that  that  evidence  was  formally  put       w  r    />  i 
in,  in  either  of  the  trials  in  the  Sessions  Court.    It  ought  to  have  been  express-  ^'^  ^  -' 

ly  noted  by  the  Judge  that  it  was  put  in,  and  the  deposition  ought  to  have  been 
taken  from  among  the  proceedings  before  the  Magistrate,  and  placed  with  the 
record,  first  of  the  one,  and  then  of  the  other,  of  the  cases  in  the  Sessions  Court, 
a  memorandum  of  its  removal  from  each  record  being  made. 

The  Judge,  in  his  summing  up,  told  the  jury  that  drunkenness,  in  the  eye 
of  the  law,  makes  an  offence  the  more  heinous.  There  is  no  authority  for  such 
a  proposition,  and  all  that  the  Judge  should  have  said  was  that  drunkenness  is 
no  excuse,  and  that  an  aft  which,  if  committed  by  a  sober  man  is  an  offence, 
is  equally  an  offence  if  committed  by  one  when  drunk  if  the  intoxication  was 
voluntarily  caused. 

The  Judge  has  taken  down  the  evidence  of  the  witnesses,  for  the'most  part, 
in  the  third  person.  This  causes  much  awkwardness  and  confusion,  and  must 
waste  a  good  deal  of  the  time  of  the  Judge  himself.  The  ordinary  and  proper 
and  convenient  way  of  recording  evidence  is  to  take  it  down  in  the  first  person, 
exaftly  as  spoken  by  the  witness. 

As  regards  Kamru  and  Guldad  the  conviftion  and  sentence  will  stand,  and 
this  appeal  is  dismissed. 

The  conviction  of  Zulfukar  and  the  sentence  passed  on  him  are  set  aside, 
and  a  new  trial  is  ordered. 


8  B.  L.  R. 

Ap.  35. 


Before  Mr.  Justice  Ainslte. 

THE  QUEEN  v,  HOSSAIN  ALI.^  ^^^^^^ 

False  Evidence— Contradictory  Statements — Two  Charges — Plea  of 

Guilty  on  one  Charge — Acquittal  on  the  other. 

Where  a  prisoner  is  charged  separately  for  having  given  false  evidence  with  regard 
to  two  statements  directly  opposed  to  each  other,  a  plea  of  guilty  on  one  of  the  charges 
does  not  involve  an  acquittal  on  the  other.  A  Sessions  Court  is  bound  to  take  evidence 
and  try  a  charge  before  it  can  acquit  a  prisoner  of  that  charge. 

The  prisoner  in  this  case,  in  a  certain  suit  in  the  Small  Cause  Court,  made 
two  statements  regarding  the  preparation  of  a  document  directly  contradictory 
•  of  each  other.  The  Judge  of  the  Small  Cause  Court  disbelieved  the  statement 
first  made  by  the  prisoner,  and  sent  him  to  the  Magistrate  with  a  view  to  his 
being  placed  on  his  trial  for  having  given  false  evidence,  but  he  did  not  specify 
the  particular  statement  or  parts  of  the  evidence  given  before  him  which  he 
considered  to  be  false.  The  committing  Magistrate,  however,  framed  two 
charges,  based  one  on  each  statement.  In  the  Sessions  Court  the  prisoner  plead- 
ed guilty  to  the  charge  framed  on  the  second  statement — i.  e,,  the  one  consider- 
ed to  be  true  by  the  Judge  of  the  Small  Cause  Court. 

1  Revision  of  proceedings  under  s.  404  of  the  Code  of  Criminal  Procedure. 
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The  Sessions  Judge  was  of  opinion  that,  as  the  prisoner  pleaded  guilty  to 
'  the  charge  based  on  one  of  the  statements,  he  must  be  acquitted  of  the  charge 
based  on  the  other  and  contradictory  statement,  and  so  he  convicted  the 
prisoner  on  his  own  admission,  and  acquitted  him  of  the  other  charge  without 
trying  it  at  all.  The  case  came  before  the  High  Court  as  a  Court  of  Revision, 
and  the  following  judgment  was  passed  by 

AiNSLiE.  T. — ^The  charge  preferred  against  Hossain  Ali  by  the  Judge  of  the 
Court  of  Small  Causes  was  that  he  had  falsely  denied  the  drawing  up  of  a  certain 
bond  which  was  said  to  have  been  prepared  by  him.  The  second  statement 
made  by  the  accused,  before  the  Small  Cause  Court,  was  referred  to  as  evidence 
in  support  of  this  charge. 

The  committing  Magistrate  has  altered  the  nature  of  the  prosecution  by 
framing  two  charges,  oiie  based  on  each  statement,  instead  of  proceeding  on  the 
charge  on  which  the  Judge  of  the  Small  Cause  Court  apparently  intended  to 
prosecute.  The  Judge,  however,  had  omitted  to  specify  the  particular  statement 
or  parts  of  the  evidence  given  before  him  which  he  considered  to  be  false,  and 
tills  probably  led  to  this  change.  The  Sessions  Judge  has  treated  the  case  as 
If  the  plea  of  guilty  on  one  charge  necessarily  involved  an  acquittal  on  the  other. 
Mid  has  acquitted  the  accused  on  the  first  charge  without  taking  any  evidence. 
He  has,  indeed,  come  to  a  conclusion  as  to  the  facts  of  the  case,  but  not  from 
any  evidence  before  him. 

Taking  the  Judge's  own  view  of  it,  the  sentence  of  24  hours'  imprisonment 
is  quite  inadequate.  The  accused  made  a  statement  which  he  asserts  to  be 
true — he  found  it  was  disbelieved,  and  he  was  in  danger  of  being  prosecuted, 
so  to  suit  himself  to  the  view  taken  by  the  Court,  he,  on  being  recalled,  made  a 
directly  contrary  statement,  knowing  the  same  to  be  false,  deliberately  doing  his 
best  to  mislead  the  Court  and  prejudice  the  party  who  was  defendant  in  the 
Small  Cause  Court  in  order  to  shield  himself.  This  is  a  very  different  caSe  from 
that  of  a  man  who,  having  made  a  false  statement,  afterwards  repents  and  re- 
veals the  truth. 

But  this  is  not  the  most  serious  defect  in  this  case.  The  result  of  the  proceed 
ings  is  that  there  has  really  been  no  trial  at  all  on  the  only  charge  which  wa 
preferred  by  the  Small  Cause  Court  Judge.  He  did  not  charge  the  accused 
with  giving  false  evidence  in  making  the  statement  embodied  in  the  second 
charge,  for  which  he  has  undergone  a  nominal  punishment.  On  the  contrary, 
he  believed  that  statement  to  be  true.  The  Magistrate  might  have  dismissed 
the  charge,  but  he  did  otherwise :  he  committed  the  accused  for  trial  by  the 
Court  of  Session  on  the  charge  [deferred  by  the  Judge  of  the  Small  Cause  Court 
The  Sessions  Judge  was  bound  to  hear  the  evidence  tendered  in  support  of  it 
before  he  recorded  a  judgment  of  acquittal.  As  matters  stand,  the  prisoner  hai 
been  allowed  to  elect  to  be  punished  on  a  charge  of  an  offence  which  the  Judg^e 
treated  as  scarcely  an  offence  at  allj  and  to  escape  trial  on  a  charge  which,  if 
proved,  would  probably  have  brought  on  him  a  severe  penalty.  As  pointed  out 
in  a  letter  dated  19th  June  1867,^  an  accused  person  cannot  be  allowed  to  make 
such  election.  It  is  to  be  regretted  that  the  Judge  of  the  SmaU  Cause  Court 
did  not  exercise  the  powers  vested  in  him  by  s.  1 73  of  the  Criminal  Pro- 
cedure Code ;  the  mis-trial  could  not  have  occurred  if  he  had  done  so. 


»  8  W.  R.  Cr.  Letters,  6. 
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Be/ore  Mr,  yusiice  Ldch  and  Mr,  Justice  Ainstie,  iAju 

THE  QUEEN  tf.  JUNGLI  BELDAR.1  ^^'  ^^'  , 

Act  XXL  o/iSs^—Abkari  Laws^Crimtnal  Procedure  Code  (Act  XXV,  of  1861  and     ^  ?*  ^*  ^' 
Act  VIII,  of  J86gj,  s.  dj.^Fine^  Realieation  cf,  ^^'  47* 

[17  W.  R.  7O 
The  provisions  of  s.  61  of  the  Criminal  Procedure  Code  do  not  apply  to  ttitu 
imposed  under  Act  XXL  of  1856 ;  such  fines  eannot  be  levied  by  cHstress  and  sale  <A  the 
offender's  property. 

Tbs  following  case  was  submitted  for  the  opinion  of  the  High  Court  by  the 
Magistrate  of  Mongh)^.  Jungli  Beldar  was  sent  in  by  the  police  oh  a  chatg^ 
undet  XXI.  of  1856  of  illicit  distillation  of  spirits,  ahd  he  admitted  hi6  guilt. 

The  lower  Court  sentenced  him  to  pay  a  fine  of  Rs.  ^o,  and  in  d^ault  to 
tlndergo  two  months'  rigorous  imprisonment  under  s.  3,  Act  XXIII.  of  i860. 
The  defendafat  elected  to  go  to  jail,  yet  the  Joint-Magistrate  ordered  the  issue 
of  a  warrant  lor  recovery  of  the  fine  by  distress  atid  sale. 

In  referring  the  case,  the  Magistrate  submitted  that  s.  61  of  the  Crimi- 
nal Procedure  Code  wa$  not  applicable. 

The  question  was  whether  the  provisions  erf  section  61,  Act  XXV*  of 
1 86 1,  apply  to  fines  and  forfeitures  under  Act  XXL  of  1856. 

Thfe  judgment  of  the  Court  was  denvered  by 

AiNSLiE,  J.  (who,  after  reciting  ss.  49*  71-74  of  Act  XXI.  of  1856, 
J)roceeded)— Jt  is  to  be  observed,  first,  that  s.  72  makes  the  rules  for  the 
trial  of  cases  before  a  Magistrate  applicable,  but  leaves  the  punishment  to  be 
adjudged  tmder  the  Abkari  Act ;  and,  second,  that  It  is  only  by  inference  from 
S.  74  that  imprisonment,  on  account  of  non-payment  of  a  penalty  is  war- 
fiinted.  Thfere  is  no  a)ecific  provision  in  the  Act  authorising  such  imprisOh- 
ment.  JBy  s.  3,  Act  XXIII.  of  i860,  it  was  specially  provided  that  im- 
prisonment  miffht  be  awarded  in  default  of  payment  of  a  fine  or  forfeiture  under 
Act  XXI.  of  i8$6.  At  the  time  when  Act  XXIII.  of  i860  was  passed,  and  up 
to  the  passing  of  Act  XLV.  of  that  year,  there  was  no  law  under  which  a  fine 
could  DC  realised,  after  the  J>erson  sentenced  to  such  fine  had  undergone  im- 
prisonment in  default  of  payment.  S.  3,  Regulation  XIV.  of  1797,  speci- 
fically declares  that  such  imprisonment  is  to  be  held  as  equivalent  to  the  fine ; 
and  Act  II.  of  1839,  which  gave  power  to  levy  the  amount  of  a  fine  by  distress 
and  sale  of  the  goods  and  chattels  of  the  offender  found  within  the  jurisdiction 
of  the  Magistrate,  made  imprisonment  in  default  conditional  on,  and  therefore 
subsequent  to,  the  non-realization  of  the  fine  by  such  distress  and  sale.  The 
Indian  Penal  Code  for  the  first  time  provided  in  s.  70  for  the  realization 
of  fineis,  notwithstanding  imprisonment  on  default,  and  this  was  expressly  done 
to  take  away  from  an  offender  a  choice  (which  up  to  that  time  he  had  been  able 
t6  exercise  in  most  cases)  whether  he  would  suffer  in  person  or  property,  but 
s.  70  only  applies  to  offences  under  the  Code  (see  s.  40),  and  s.  5  declares  that 
nothing  in  the  Act  is  intended  to  vary  or  affect  any  of  the  provisions  of  any 
^eci^l  or  local  law. 

By  8.  5,  Act  I.  of  1 868,  the  proviwons  of  s.  63  to  70,  bodi  inclusive,  of  the 
Penal  Code,  and  of  s.  61  of  the  Criminal  Procedure  Code,  were  declared  to 
apply  to  all  fines  imposed  under  the  authority  (rf  any  Act  thereafter  to  be  passed, 

1  MiireMfe  to  the  Mi|rk  Goott,  under  s.  434  of  the  Co^  of  Qrlnitti^  Praeedure,  bw 
^e  Magistrate  of  Mon|fh^. 
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1871.        unless  such  Act  shall  contain  an  express  provision  to  the  contrary.    S.  61,  as 
^  amended  by  Aft  VIII.  of  1 869,  is  as  follows  :  "  Whenever  an  offender  is  sen- 

yuBBN       tenced  to  pay  a  fine,  the  Court  which  sentences  him,  whether  or  not  the  offence 
^'  be  punishable  with  fine  only,  and  whether  or  not  the  sentence  direct  that, 

JUNGLi  |j^  ^jefault  of  payment  of  the  fine,  the  offender  shall  suffer  imprisonment,  may 
Bbldak,  iggyg  a  warrant  for  the  levy  of  the  amount  by  distress  and  sale  of  any  moveable 
8  B.  L.  R.  property  belonging  to  the  offender  ♦••♦."  The  first  words  of  this  section  are 
Ap.  47*  apparently  very  wide,  but  I  am  of  opinion  that  they  cannot  operate  to  give  a 
[17  W,  R.  7.]  Magistrate  any  extended  power  of  punishment.  This  section  is  part  of  a  Code 
of  Procedure,  and  we  must  look,  not  to  the  rules  of  procedure,  but  to  the  law 
•  which  declares  an  act  to  be  an  offence,  and  prescribes  the  penalty  for  it,  to  as* 
certain  the  extent  of  punishment  that  can  legally  be  awarded.  As  regards  of- 
fences under  the  Penal  Code,  this  section,  however  read,  gives  no  extended  power, 
for  all  that  may  be  done  under  it  may  be  done  under  that  Code.  As  regards 
offences  under  special  or  local  laws,  it  seems  to  me  clear  from  s.  5  of  the 
Penal  Code  and  ss.  9  and  2 1  of  the  Procedure  Code  that  it  does  not  give  such 
extended  power.  S.  5  of  the  Penal  Code  expressly  excepts  special  and  local  laws 
from  being  in  any  way  affected  by  its  enactments.  S.  9  of  the  Procedure  Code 
shows  that  "  trial "  does  not  include  punishment — the  words  are  "  and  the  word 
*  determined '  (shall  be  deemed)  to  comprise  trial  and  every  subsequent  pro- 
ceeding, including  the  punishment  of  the  offender,"  and  s.  2 1  declares  that  **  the 
Criminal  Courts  shall  have  jurisdiction  in  respect  of  offences  punishable  under 
any  special  or  local  law  {exceptis  excipiendis),  and,  in  the  investigation  and  trial 
of  the  offences  hereby  declared  to  be  within  their  jurisdiction,  shall  be  guided 
by  the  provisions  of  this  Act;"  therefore  reading  this  last  section  with  s.  9  I  hold 
that  the  Procedure  Code  was  not  intended  to  give  any  power  of  punishment  as 
a  result  of  trial  beyond  what  is  given  by  the  special  or  local  law.  A  different 
construction  would  be  inconsistent  with  s.  72,  Act  XXI.  of  1856,  which 
certainly  does  not  contemplate  that  any  rule  of  procedure  should  operate  to  modify 
the  substantive  law. 

The  true  construction  of  s.  61  of  the  Criminal  Procedure  Code  appears  to 
me  to  be  this ;  that  directly  on  passing  a  sentence  which  includes  a  fine  leviable 
by  distress,  whether  that  be  the  only  punishment  or  not,  and  whether  any  pro- 
vision be  made  for  imprisonment  on  default  of  payment  or  not,  it  shall 
be  lavful  for  the  Magistrate  to  issue  his  warrant  for  the  levy  of  the  fine 
by  distress  and  sale  of  the  goods  of  the  offender;  or,  in  other  words,  that 
the  provisions  of  Act  II.  of  1839,  which  postponed  imprisonment  till  the  dis- 
tress and  sale  of  goods  had  failed  to  realize  the  fine,  are  modified  so  that  im- 
prisonment and  distress  may  be  simultaneously  ordered,  and  that  imprisonment, 
whether  as  a  part  of  the  original  punishment  or  as  a  contigency  arising  out  of  it, 
shall  not  be  allowed  to  stop  the  process  for  levy  of  the  fine  so  as  to  give  the 
offender  time  to  remove  his  goods  beyond  the  reach  of  the  law,  when  the  law 
under  which  the  fine  is  imposed  authorizes  such  levy  by  distress  and  sale  of  the 
goods. 

The  fact  that  the  general  clauses  of  Act  I.  of  1868,  s.  5,  and  the  similar 
Bengal  Act  V.  of  1867,  s.  4,  extend  the  provisions  of  s.  63  to  70  of  the  Indian 
Penal  Code  and  section  61  of  the  Criminal  Procedure  Code  to  all  fines  imposed 
under  laws  enacted  subsequently  to  the  passing  of  those  Acts,  without  any  direct 
recital  of  those  sections  in  such  laws,  shows  that  those  provisions  could  ohly  be 
previously  applied  by  direct  reference  thereto. 

Moreover,  on  general  principles,  I  think,  we  are  bound  to  hold  that  an  en- 
hanced punishment  for  any  offence  must  be  based  on  positive  enactment  an<) 
not  on  inference. 
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Consequently,  I  am  of  opinion  that  the  order  of  the  Joint-Magistrate  of        1871. 

Monghyr,  directing  the  levy  of  the  fine  imposed  on  Jungli  Beldar,  notwithstand-  — jr ' 

ing  his  having  undergone  imprisonment  in  default  of  payment  of  that  fine,  is      yu^^N 
without  authority  in  law,  and  must  be  quashed,  and  that  the  fine,  or  any  part  ^' 

of  it  that  may  have  been  levied,  must  be  refunded.  Jungli 

Beldar, 

8  B.  L.  R. 

i^^ [i^^.^^7.] 


Before  Mr.  Justice  Kemp  and  Mr,  Justice  E.  Jackson,  '    »87i, 

THE  QUEEN  v.  DINANATH  GANGOOLY  (Pktitioner).i  JM^>_^ 

8  B*  L«  R* 

Police  Officer^  Offence  by — Act  V.  of  1861,  ss,  8  and  2g.  Ap.  58. 

One  Dinanath  Gangooly  was  a  head-constable  in  the  Bengal  Police  Force  [*7  W.  R.  13.] 
in  the  District  of  Howrah.  On  the  2nd  September  he  was  suspended  by  the 
District  Superintendent  of  Police,  and  ordered  to  remain  in  the  police  lines.  On 
the  20th  of  October  1871,  he  applied  to  Mr.  Godfrey,  Deputy  Magistrate,  then  in 
charge  of  the  district,  to  be  released  from  illegal  restraint.  He  was  then  brought 
up  before  Mr.  Godfrey,  who  passed  the  following  order  on  his  petition : — 

"I  submit  this  for  final  orders  of  the  District  Magistrate.  There  is  no  one 
in  Court  to  prevent  petitioner's  free  movement,  or  to  show  cause  why  he 
should  not  be  free,  therefore  he  may  go  with  his  pleader." 

Subsequent  to  this  order  he  left  the  police  lines.  On  hearing  that  a  war- 
rant was  out  for  his  arrest,  he,  on  the  30th  November  1871,  voluntarily  appeared 
before  the  District  Magistrate,  who  ordered  him  to  take  his  trial  under  s.  29,  Act 
V.  of  1 86 1,  for  having  disobeyed  his  superior  officer,  the  District  Superintendent. 

On  the  above  state  of  facts,  the  Magistrate,  on  the  4th  of  December  1871, 
convicted  him  under  s.  29  of  Act  V.  of  1861,  and  sentenced  him  to  pay 
a  fine  of  30  rupees,  or  in  default  to  undergo  rigorous  imprisonment  for  20  days. 

Mr.  Bonerjee  (with  him  Baboo  Kamalakant  Sen),  for  Dinanath  Gangooly, 
moved  the  High  Court  (Kemp  and  E.  Jackson,  JJ.)  to  call  for  the  records  of 
the  trial  under  s.  405  of  Act  XXV.  of  1861,  and  to  quash  the  conviction  and 
sentence  passed  by  the  Magistrate  for  the  following  reasons : — 

1st. — ^That,  after  suspension,  the  applicant  had  ceased  to  be  a  police-of- 
ficer under  s.  8  of  Act  V.  of  1861,  and  the  act  complained  of  having  been  com- 
mitted subsequent  to  the  suspension,  the  conviction  under  s.  29  of  Act  V.»of 
1 86 1  was  illegal;  and 

2nd. — ^That  if  the  applicant  were  a  police-officer  after  suspension,  the  con- 
viction was  also  wrong,  because  the  applicant  left  the  lines  in  pursuance  of  an 
order  of  a  Magistrate  having  jurisdiction  to  pass  such  order. 

The  Court  sent  for  the  papers,  at  the  same  time  intimating  to  the  Magis- 
'trate  that  he  might  submit  any  explanation  he  liked,  or  appear  to  support  the 
conviction. 

Baboo  Jagadanand  Mookerjee,  Junior  Government  Pleader,  appeared  for 
the  Magistrate  to  support  the  conviction.    He  urged  that  there  were  several 

-  • 

^  Miscellaneous  Criminal  Case,  No.  3  of  1872. 
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1871.        kinds  of  suspension,  viz,,  suspension  without  pay,  and  suspension  on  quarter 
■  pay  or  half  pay:  see  the  rules  of  17th  July  1867.    The  petitioner  was  not  dis- 

QuBBM      missed  from  the  service.    During  his  suspension  he  could  not  act  as  a  police- 
*•  officer;  but  still,  not  being  dismissed,  he  was*  bound  to  obey  the  orders  of  bis 

DiNANATH    superior  officer. 

Gawoooly,  j^^p^  J.— We  think  that  the  conviction  in  this  case  is  lllegaL    The  peti- 

8B.  L.  R.     tioner  has  been  convicted  under  s.  29  of  Act  V.  of  1861  of  withdrawing 

Ap.  58*  from  the  duties  of  his  office  without  permission.  The  petitioner  was  a  head- 
[17  W.  R.  12*]  constable  in  the  police-force.  Under  s.  8,  Act  V.  of  1861,  which  is  en- 
acted for  the  regulation  of  the  police,  every  police-officer  is  to  receive  on  his 
appointment  a  certificate  in  the  lorm  annexed  to  the  Act.  The  form  is  to  this 
effect:  "A  B  has  been  appointed  a  member  of  the  police-force  under  Act  V.  of 
1 8  5 1 ,  and  is  vested  with  die  powers,  functions,  and  privileges  of  a  polioe-officer ;" 
and  under  s.  8  this  certificate  ceases  to  have  effect  whenever  the  person  named 
in  it  is  suspended,  or  dismissed,  or  otherwise  removed  from  employment  in  the 
police-force,  and  it  must  be  immediately  surrendered  to  the  S!4>erior  o$cer  of 
such  person,  or  to  some  other  officer  empowered  to  receive  the  same.  It  is  ad-» 
mitted  that  the  petitioner  was  under  suspension,  and  therefore,  under  su 
8  aforesaid,  the  powers,  functions,  and  privileges  of  a  police-officer  vested  in 
him  by  the  certincate  ceased  to  have  effect;  he  was  no  longer  a  police-officer, 
and  therefore  s.  29,  Act  V.  of  1861,  which  applies  to  police-officers  guilty 
of  violation  of  duty,  or  wilful  breach  or  neglect  of  any  rale  or  regulation,  or 
lawful  order,  drc,  does  not  apply  to  the  petitioner,  who  was  not  a  police-officer 
within  the  meaning  of  the  Act.  We  have  already  showed  the  inclination  of  our 
minds  in  our  order  sending  for  the  record,  but  at  the  same  time  we  thought  it 
proper  to  dve  the  Magistrate  an  opportunity  to  appear  in  this  Court,  either  in 
person  or  by  agent,  or  to  submit  any  explanation  which  he  might  deem  pro- 
per. The  Junior  Government  Pleader  has  now  appeared,  and  he  contends  that 
there  are  recognised  in  the  police  department  different  kinds  of  suspension — 
suspension  without  any  pay,  suspension  on  quarter  pay,  and  suspension  on  half 
pay;  and  he  referred  us  to  the  rales  promulgated  by  &>vernment  with  reference  to 
the  adjustment  of  the  salaries  of  uncovenanted  officers  under  suspension.  These 
rales,  dated  17th  June  1867,  which  apply  to  the  whole  body  of  uncovenanted 
officers,  and  not  to  the  police-force  alone,  merely  provide  for  the  pa3m:^ent  of  a 
subsistence  albwance  to  uncovenanted  officers  under  suspension.  We  think, 
as  ^eady  remarked  above,  that  the  petitioner,  not  being  a  police-officer  undei 
the  meaning  of  the  Act,  could  not  be  legally  convicted  under  s.  29  of  that 
Act. 

We  therefore  quash  the  conviction,  ajid  direct  that  die  fine  be  refoaded  to 
Cctf  petitioner. 
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Before  Mr,  Justice  Bayley  and  Mr,  Justice  Markby,  «87^' 

March  2, 

THE  QUEEN  v.  RADHU  SING  (Petitioner).! 


8  B»  L.  R. 

Police  Officer t  Offence  by — Act  V.  of  1861  s,  2g,  . 

Radhu  Sing,  a  head-constable,  was  one  morning  investigating  a  police-case  [17  W.  R.  34.] 
in  the  garden  of  one  Mr.  Foley  in  Sylhet.  The  evidence  for  the  prosecution 
established  that,  while  Radhu  Sing  was  in  the  garden,  one  Jadab  came  and 
informed  him  of  an  impending  disturbance  at  another  place,  at  which  he  de- 
clined to  do  anything  upon  the  information  ;  that  Radhu  Sing  subsequently 
went  into  the  house  of  Mr.  Foley,  who  repeated  to  him  the  news  conveyed  by 
Jadab,  to  whom  he  said  that,  on  finishing  the  enquiry  in  the  case  in  hand,  he 
would  attend  to  the  matter ;  that  after  finishing  his  enquiry  he  went  to  eat ;  that 
in  the  meantime  the  disturbance  spoken  of  had  taken  place ;  that  on  his  way 
home  he  met  the  sub-inspector  proceeding  to  the  scene  of  the  riot,  who  told 
him  to  finish  his  breakfast  soon  and  join  the  police-party ;  that  after  some  of 
the  principal  rioters  had  been  captured,  Radhu  Sing  joined  in  and  succeeded 
in  making  prisoners  of  a  few  of  the  noters. 

Radhu  Sing  was  charged  by  the  District  Magistrate  with  having  commit- 
ted an  offence  punishable  under  s.  29  of  Act  V.  of  1861,  in  that  he  did  not  take 
personally  any  prompt  action  on  first  receiving  information  of  a  breach  of  the 
peace  likely  to  take  place.  The  defence  was  that,  when  the  accused  got  inform- 
ation of  the  disturbance,  he  was  at  the  time  bond  fide  engaged  as  a  police- 
oflficer  in  enquiring  into  the  case  of  another  party  suspected  of  having  commit- 
ted an  offence,  and  that  he  could  not  attend  to  anything  else  until  he  had  finished 
the  enquiry.  The  Magistrate,  considering  the  defence  to  be  no  justification  of 
the  conduct  of  the  accused  in  not  at  once  repairing  to  the  scene  of  the  impend- 
ing riot,  convicted  him  under  s.  29  of  Act  V.  of  186 1,  and  sentenced  him  to 
rigorous  imprisonment  for  three  months. 

Mr.  Sandel,  for  the  accused,  moved  the  High  Court  (Bayley  and  Markby, 
JJ.)  to  send  for  the  record  of  the  case,  and  to  quash  the  sentence  on  the  ground 
that  there  was  no  evidence  of  any  offence  having  been  committed  punishable 
under  s.  29  of  Act  V.  of  1861  ;  and  that,  it  being  an  admitted  fact  that  the 
accused  was  actually  investigating  another  case,  his  refusal  to  neglect  the 
work  he  had  in  hand,  and  attend  to  another  case,  amounted  to  no  offence 
under  s.  29  of  Act  V.  of  1861. 

The  Court  sent  for  the  papers. 

B2ibooJagadanandMopkerjee,  Junior  Goyernment  Pleader,  for  the  Crown. — 
S.  23  of  Act  V.  of  1 86 1  lays  down  the  duties  of  police-officers,  one  of  which  is 
*'  to  collect  and  commimicate  intelligence  affecting  the  public  peace."  The 
accused  in  this  case  neglected  to  do  his  duty  in  refusing  to  take  any  notice  of 
information  received  by  him  regarding  the  likelihood  of  a  breach  of  the  peace 
taking  place. 

Mr.  Sandel  in  reply. 

Markby,  J. — The  charge  against  the  prisoner  in  this  case  is  made  under 
8.  29,  Act  V.  of  186 1 ;  and  the  question  to  be  considered  here  is  whether  the 
prisoner  has  been  properly  convicted  of  the  offence  under  that  section.    That 

*  Criminal  Motion,  No.  35  of  1872,  from  an  order  of  the  Sessions  Judge  of  Sylhet, 
dated  the  5th  January  1872,  affirming  an  order  of  the  Magistrate  of  that  district,  dated  the 
97th  December  187 1. 
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4gyg»  section  provides :  "  Eveiy  police-<^cer  >¥h6  shAil  bfe  gOJlty  d  ^y  violation  of 

vi|^^y^  duty,  or  wilful  breach  of  neglect  of  any  rule  or  regulation,  or  lawful  order, 

^  made  by  competem  authority,  &c.,  shall  be  liable  to  i  ^nistlty  not  exceeding 

j^^^  three  months'  pay  or  to  rmprisoimbent." 

Sing;  Now,  I  must  say  that  I  see  no  reason  whatever  to  doqbt  the  oonclu- 

8  B.  L.  R.     ^^^^  which  has  been  arrived  at  by  the  ^lagistrate  and  the  SessioBS  Judge 
Ap.  60.       ^^^  ^^  police-officer  behaved  in  a  manner  which  was  altogether  hvs^^pti^  b«t 
TirW  R  34]  ^®  ®"^^^  which  I  think  has  been  committed  is  where  the  Jud|^e  of  the  first 
*  Court  says  :  "  The  defendant  all  but  admits  the  charge."     I  think  that  ihe 

defence  set  up  by  the  prisoner  was,  if  true,  an  answer  to  the  chai^e^  and  one 
^vhich,  if  true,  ought  to  have  prevailed.  His  defence  was  that  he  was  engog^ 
in  investigating  another  case,  that  is  to  say,  he  was  engaged  upon  one  of  tlie 
duties  of  a  police-officer.  He  is  charged  with  violating  another  o^  the  iknXies 
of  a  police-officer,  viz.,  his  duty  to  prevent  the  commission  of  offences!,  «ad  It 
is  one  thing  to  question,  the  conduct  of  a  police-officer,  as  a  polk:e>offi€er>  in 
not  leaving  one  case  to  interfere  in  another,  and  another  thing  to  say  that  be 
is  guilty  of  an  offence  under  s.  29.  Before  he  can  be  convicted  of  an  offence 
under  s.  29,  it  must  be  found  that  he  is  guilty  of  more  than  mere  neglect ;  he 
must  be  guilfy  of  a  violation  of  his  duty,  which  must  mean  an  ihtehtional 
Violation,  and  therefore  it  was  necessary  to  enquire  in  ttis  case  wheflier  or  not 
the  violation  of  duty  was  deliberate  and  Intentional,  or  whether  (as  the  defencte 
Is),  however  mfstaken  and  ei'ronedils  it  may  h^ve  been,  it  was  ftie  result  of  his 
opinion  that  he  ought  not  to  quit  the  pferf6rliiance  Of  one  diity  to  perform  an- 
other. Therefore  I  think  that  the  defence  set  up  by  the  defendant,  that  he  was 
acting  tb  the  best  of  his  discretion,  has  not  been  disposed  of.  Ih  regard  fo  the 
■prisoner  haVhig  gonfe  to  his  dinner,  we  think  that  it  cannot  be  relied  Kipoh  in 
evidence,  becadse  it  appears  to  have  been  done  tinder  the  direcfibn  of  nis 
fifuperidr  officef . 

I  think,  therefore,  that  we  are  bound  in  this  case  to  quash  the  conviction, 
and  order  'the  prisoner's  release. 

!Bayley,  J. — I  am  of  the  same  opinion.  The  particular  facts  of  tbe  cade 
put  it  out  oif  the  purview  of  the  offences  mentioned  in  s.  29. 

i#-^i — — 

187a.  Be/ore  Sir  Richard  Couch,  Kt,,  Chief  Justiu^  and  Mr,  Jtisiice  Aindie. 

^^^^'  IS  WAR  CHANDRA  KARMAKAR  v.  SiTAL  I>AS  MITTER.'i 

8  B.  L.  R.  p^^^  ^^^  ^^^^  ^j^y  ^j.  ^g^^^^  ^  441-^Ihiefiiivn  to  tntiniukae. 

W.  R,  47.]  The  complainant,  Iswar  Chandra  Karmaltar,  brought  cnarges  agairtst  tbe 
accused,  Sital  Das  Mitter,  imder  ss.  447,  404,  403  of  the  Indian  Penal  Code, 
dn  the  ground  that  the  accused  had  unlawfully  talcen  possession  of  a'house,^the 
j^foperty  of  his  decestsed  mother-in-law,  firahma  Bewa.  The  complainant  lucl 
the  charge  as  guardian  of  Brahma's  two  surviving  daughters. 

The  accused  stated  that  he  had  purchased  the  land  oh  which  Brahma's 
house  stood  at  Baranagore,  and  liad  afterwards  bfeco'hife  Jtwari  that  Brtflima's 
house  stood  on  this  land  ;  that  he  demanded  remfr6ttil>er,  and,  onlierTeftisir^ 
to  >ay,  inttitnted  H  stiit  against  her,  but  allkfwed  It  to  drdp,  on  cdnsfderatloh  & 
her  selling  the  house  to  him^  and  his  taking  a  verbal  lease  from  her.    Shortly 

'  Refff^hct,  :under  s.  434  of  the  Code  of  Cnmmal  Procedure,  by  ibe  diidatiog 
Magisfratie  of  a4-Ferjg;iihhaJB. 
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bftfore  Ker  death,  she  bad  vaci^ted  the  house,  and  gone  to  Uve  with  her  son-in?       i^ci» 
bw  at  Panihattt.    The  accused  took  possession  of  the  house  after  she  had  lefty  — -^ 
but  Iwa  Qt  three  days  bdbce  her  death,  axul  sold  \\  to  one  Bidhu.    On  t^ese    ^^^j^j^ 
giound^  the  Deputy  Magistrate  convicted  the  accused  of  criminal  trespass,    v^^^^^j. 
«ijri»g  that  he  did  not  consider  his  explanation  proved ;  and  th^t,  if  deceased   '^^^^^'^^^ 
had  known  what  he  had  done,  she  would  have  been  much  annoyed  thereat^  * 

Th^  Ii?dg^  9f  ?4-:Pefgunnas,  referred  the  pase  to  the  High  Coii^rt,  observing     yix^-^ 
tiha^  it  4ia  |iQt  seein  tp  him  that  the  accused  committed  the  a^t,  wl^ich  1^    s'b  L  R 
a(}far;ittf}d,  with  th^  intentioQ  to  ipsult,  annoy,  or  intimidate  any  person,  ^either      x    62 
gid  Ije  j^ctually  insult,  ani;ioy,  or  intimidate  anyone.    He  was  oi  opinion,  there-  ^    w  p      i 
fp?^  that  \\\(^  pr4pr  p^  t}i^  pepuly  Magistra|:e  should  be  r^versec}.  L^Z  W.  R.  47.] 

Baboo  Keshab  Chandra  M<xy  for  t^  complamant. 

Tb^  ju^gweji^t  of  tl^  Co^r^  wa^  delivered  hy 

Couch,  C  J. — ^In  this  case  the  criminal  law  has  been  improperly  resorted 
ti^  aa  it  tk>Q  frequently  is  in  disputes  of  this  kind.  There  was  not  here  an  inten- 
tion to  commit  an  offence,  nor  was  there  an  intention  to  intimidate,  insult,  or 
annoy  any  person  who  was  in  possession  of  the  house.  That  does  not  mean 
to  insi^lt  or  annoy  aay  person  in  constructive  possession.  It  obvioi;sly  means 
to  intimidate,  insult,  or  annoy  any  person  actually  in  possession  of  the  premises. 
Here  ^le  intention,  so  iaa  as  appears,  was  to  assert  either  a  real  ox  a  fancied 
right  to  tb^  property.  The  man  might  have  been  mistaken  with  regard  to  his 
rights,  but  that  was  the  intention  with  which  he  appears  to  hawe  entered  the 
house.    The  conviction  must  be  quashecj. 


Be/ore  Mr,  Justice  Loch  and  Mr,  Justice  Ainslie,, 

THE  QUEEN  v,  WAZIRA  and  another  (Appellants).  I  ,8^2. 

Penal  Code  C^ct  XLV,  of  i860),  s,  4^8 — Presumption  of  Marriage — Burthen  Jan,  6. 

of  Pr^of—f^rocedure — Depositions  before  the  Magistrate ^  8  B.  L.'R. 
In  ^  charge  under  s.  49Q  of  i\\p  Penal  Code,  the  prqof  that  the  wpman  and  a  mao*       Ap.  63. 

otJ?er  ^n  t^e  accused,  were  livin|f  together,  is  sufijcient  to  thrpw  fbe  burthen  oi  proof  oa  p,-  w,  R.  ?  1 

the  accused  that  they  were  not  man  and  wife.  *  L7      •     O'J 

Evidence  taken  before  the  Magistrate,  but  not  used  at  the  trial,  cannot  be  referred  to 
on?P]?e^i» 

The-  prisoners  in  this  case  were  charged  by  the  Magistrate  under  Sw  ^65 
of  the  Indian  Pen^l  Code.  The  Sessions  Judge  of  Patna  added  another  charge 
under  s.  498,  on  the  ground  that  the  prosecutor  had,  in  his  petition  to  the 
Magistrate,  prosecuted  ^e  prisoners  under  that  section.  The  Sessions  Judge 
found  the  prisoners  guihy  under  s.  498  of  the  offence  of  having  taken  awaj 
Dawlati  from  the  prosecutor,  knowing  or  having  reason  to  believe  that  she  was 
his  yr^  with  intent  that  die  niight  have  illicit  infercourse,  and  sentenced  the 
prisoners  to  undergo  rigorous  imprisoment  for  nine  months. 

Thp  prisoners  appealed  to  the  Hi^h  Court. 

]\|j.  C'  G^^ory,  for  the  appellants  contended  th^t  tjiere  wa§  not  ^^fl5cie|rf 
evidepjce  pf  the  fl^arriage  upon  w)^Ji  tq  convict  tlie  prisoners :  that  the  ^yijipPiPfa 

\  Criminal  Appeal,  No.  ^i  of  i&jn^  from  an  order  of  th^  Sessions  Judge  of  Patna^ 
dated  the  25th  September  1B71.  [Overruled  by  Empress  v,  Pitambur  Singh,  I.  L,  BL,  $ 
Cal.  566 ;  5  C.  L.  R.  597.— Ed.] 

«  See  Act  i.  ef  fBjra,  s.  ^. 
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1872.        given  in  the Sessisons Court  wasnot  reliable,  being contradictoiy  tothe  statements 
made  before  the  police,  and  the  evidence  recorded  by  the  Magistrate ;  that  it 
yuBBN       j^^  always  been  usual  on  appeal  to  refer  to  these  statements  and  to  the  evidence 
^*  recorded  by  the  Magistrate  when  they  form  a  part  of  the  record,  although  there 

Wazira.     jg  nothing  in  particular  to  show  that  these  were  referred  to  before  the  Sessions 
8B.L.R.     Court. 
Ap.  63. 
[17W.  R.5.J  LocH,  J. — ^The  prisoners  in  this  case  were  committed  for  trial  by  the 

Magistrate  under  s.  365  of  the  Indian  Penal  Code.  The  Sessions  Judge  added 
another  charge  under  s.  498  of  that  Code,  being  the  charge  which  was  originally 
made  against  the  prisoners  by  the  complainant  Ghasita,  and  the  Judge,  agreeing 
with  two  out  of  seven  of  the  assessors,  convicted  the  prisoners  on  this  charge, 
and  sentenced  them  to  nine  months'  rigorous  imprisonment. 

In  appeal,  the  pleader  for  the  appellant  wished  to  read  certain  statements 
made  by  the  witnesses  before  the  police-inspector ;  he  also  wished  to  read  the 
evidence  that  was  taken  before  the  Magistrate.  But  the  Court  refused  to  allow 
either  the  one  or  the  other  to  be  read.  The  statements  made  before  the  police- 
inspector  are  not  evidence,  and  could  not  be  used  as  evidence  in  the  trial ;  and 
unless  the  pleader  could  show  that  the  evidence  taken  before  the  Magistrate 
had  been  used  as  evidence  at  the  "Sessions  trial,  and  laid  before  the  Judge  and 
the  assessors,  and  that  they,  after  hearing  that  evidence,  based  their  opinion 
upon  it,  we  think  that  that  evidence  cannot  now  be  laid  before  us,  and  made 
use  of  in  support  of  the  appeal. 

An  objection  has  been  taken  to  the  conviction  in  this  case,  that  there  is  no 
evidence  01  the  marriage  of  the  parties  Ghasita  and  Dawlati.  But  the  law  says ; 
Whoever  takes,  or  entices  away,  any  woman  who  is,  and  whom  he  knows  or 
has  reason  to  believe  to  be,  the  wife  of  any  other  man,  from  that  man,  &c. 
Now,  in  this  case  it  is  clear  that  Ghasita  and  Dawlati  -were  living  together.  It 
appears  that  they  had  been  living  together  in  the  house  of  Larmin,  and  had 
removed  from  that  house  to  the  house  of  Moracho,  from  which  the  woman  Daw- 
lati was  taken  away.  The  fact  of  their  living  together  is  suflficient  to  raise  the 
presumption  of  their  being  man  and  wife  ;  and  it  was  for  the  prisoners  to  show 
that  they  were  not  married,  and  that  Ghasita  had  no  legal  right  to  prevent  her 
going  away. 

With  regard  to  the  facts  of  the  case,  it  is  urged  that  the  evidence  is  un- 
trustworthy, it  being  very  contradictory.  No  doubt,  the  evidence  of  Ghasita 
and  the  evidence  of  his  wife  are  contradictory  on  certain  points,  but  both  of 
them  have  deposed  to  one  fact,  vtz,,  that  the  woman  was  taken  away;  and 
accepting  the  deposition  of  Dawlati,  which  is  most  favourable  to  the  prisoners 
in  this  case,  as  containing  the  true  account  of  the  occurrence,  we  think  that  the 
evidence  of  her  being  t^en  away  from  the  person  whom  the  prisoners  had 
reason  to  believe  to  be  her  husband  is  proved,  and  that  therefore  this  appeal 
must  be  dismissed. 

AiNSLiE,  J. — ^With  regard  to  the  point  as  to  whether  there  is  evidence  of 
the  marriage,  I  wish  to  add  that  there  is  the  evidence  of  Ghasita  and  the  woman 
Dawlati  to  the  effect  that  she  is  his  legally  married  wife,  and  that  this  evidence 
stands  altogether  unrebutted ;  and  that  no  evidence  is  shown  that  the  alleged 
marriage  did  not  take  place ;  it  must,  therefore,  be  taken  that  there  was  a 
marriage. 

I  concur  with  my  learned  colleague  in  dismissing  this  appeal,  * 
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[APPELLATE  CRIMINAL.] 
Before  Sir  Richard  Couch^  A7.,  Chief  Justice ^  and  Mr,  Justice  Ainslie, 

THE  QUEEN  v.  CHANDRA  JUGI  (Appkllant).i  ,873. 

Power  of  a  single  Judge  of  the  High  Court — Appeals  in  Criminal  Cases,  April  g, 

A  Judge  of  the  High  Court,  sitting  alone  on  the  Appellate  Side,  has  the  power  to    9  B.  L.  R.  6. 
hear  and  dispose  of  appeals  in  criminal  cases.  r,-  y^^  ^  ^.1 

The  Sessions  Judge  of  Jessore,  not  concurring  with  the  assessors,  found 
the  prisoner,  Chandra  Jugi,  guilty  of  an  attempt  to  commit  murder,  and  sen- 
tenced him  to  rigorous  imprisonment  for  the  term  of  seven  years.  The  pri- 
soner, on  the  1 8th  December  1871,  presented  a  petition  of  appeal  from  the 
conviction,  which  petition  was  heard  and  rejected  on  the  27th  January  187a 
by  Glover,  J.,  sitting  alone. 

On  the  15th  February  1872,  Baboo  Bhairah  Chandra  Banerjee  ior  ^e 
prisoner  presented  another  petition  of  appeal  from  the  said  order.  This  ap- 
peal, came  on  for  hearing  before  a  Division  Bench  of  the  High  Court  (Couch, 
C.J.,  and  Ainslie,  J.). 

Baboo  Bhairah  Chandra  Banerjee,  for  the  prisoner,  contended  that  there 
was  nothing  in  the  Criminal  Procedure  Code  expressly  authorizing  a  single 

iudge  of  &e  High  Court  to  try  and  reject  criminal  appeals,  but  the  practice 
ad  been  for  a  single  Judge  to  hear  criminal  appeals  in  the  first  instance,  and 
to  refer  them  to  another  Judge  if  it  was  necessary  either  to  modify  or  reverse 
the  sentence  of  the  lower  Court.  This  practice  was  adopted  by  the  High 
Court,  and  continued  to  be  in  force  till  1867  or  1868,  since  which  time  all  such 
appeals  have  been  heard  by  a  Division  Bench  consisting  of  two  Judges*  In 
1869,  Peacock,  C.J.,  questioned  the  authority  of  a  single  Judge  to  decide 
criminal  appeals,  and  re-tried  certain  cases  which  had  been  so  decided.  Under 
24  and  25  Vic,  c.  104,  s.  13,  the  High  Court  has  the  power,  by  its  own  rules, 
to  provide  for  the  exercise  of  appellate  criminal  jurisdiction  by  a  single  Judge; 
but  as  no  rule  seems  to  have  been  made  by  the  High  Court  since  1869,  con- 
ferring upon  a  single  Judge  the  power  of  exercising  criminal  appellate  juris- 
diction, the  order  passed  by  Glover,  J.,  rejecting  the  appeal  was  passed  with- 
out jurisdiction.  CI.  36  of  the  Letters  Patent  of  1865  ^^es  not  confer  any 
authority  upon  a  single  Judge  to  dispose  of  such  cases,  unless  there  be  a  rule 
of  Court  authorizing  the  same,  and  a  single  Judge  be  appointed  under  such 
rule  to  dispose  of  such  cases.  As  a  matter  of  practice,  however,  it  must  be 
admitted  that,  since  November  1870,  single  Judges  have  tried  criminal  appeals, 
but  such  a  practice  does  not  confer  any  authority,  and  the  decisions  passed  by 
Judges  sitting  singly  might  be  questioned. 

Couch,  C.J. — In  this  case  the  prisoner  presented  a  petition  of  appeal 
to  this  Court  from  a  conviction  by  the  Sessions  Judge,  which  was  disposed  of 
on  the  27th  of  January  by  Glover,  J.,  sitting  alone.  The  learned  Judge  re- 
jected the  petition.    The  petitioner  has  now,  by  his  pleader,  presented  another 

^  Criminal  Appeal,  No.  143  of  1873,  from  an  order  of  the  Sessions  Judge  of  Jessore, 
d^ted  the  i8(|i  December  1B71, 
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1872.        petition,  which  was  fikd  on  thQ  15th  of  February,  wHhhi  thA  Umt  ftUowed  by 
'  law ;  and  therefore  the  question  arises  whether  the  first  petition  was  properly 


QuBBN       disposed  of.     If  it  was,  the  Court  will  not  allow  the  matter  to  be  re-opened. 
Chandra  Now,  the  13th  section  of  the  24  and  25  Vic,  c.  104,  for  constituting  the 

High  Court,  enacted  that  th/Q  ex^Qt3e  of  thiQi  origios^l  and  appellate  jurisdiction 
p  vested  in  the  Court  by  one  or  more  Judges,  or  by  Division  Courts  constituted 
9  B.  L.  R.  6.  Y^y  ^^^^  Qj.  njQr^  Judges,  was  to  be  provided  for  by  rules  of  the  Court.  I  have 
[17  W.R.  47,]  jjot  found  that  any  formal  rules  under  this  section  were  passed  until  the  ist  of 
January  1865;  but  the  practice  of  disposing  of  some  business  by  one  Judge, 
and  oi  other  business  by  a  Division  Court,  existed  from  the  \^mt  of  the  institu- 
tiTO  of  the  High  Court,  which,  on  the  appellate  side,  for  the  i»pst  part,  adopt- 
ed the  practice  of  the  Sudder  Court.  But,  on  the  ist  of  January  1865,  a  role 
yi^  oaad^  by  which  it  xyas  dcK^tared  that  all  rules,  which  at  th^  tim^  pf  the 
at)QUtion  of  thft  Sudder  Court  were  in  force  in  that  Coi^rt,  were  tp  extend,  |Q 
f^  aa  they  wer^  applicable,  and  a^  nearly  as  n^igbt  be,  tjO  all  proceedings  q| 
appellate  jurisdiction  in  the  High  Court,  not  being  cases  of  appeal  from  th«^ 
ordinary  origina)  civil  jurisdiction  of  the  Court,  except  so  far  ajs  such  rules  wer^ 
contrary  to  the  said  24  and  25  Vic,  c  104,  or  to  the  Letters  Patent,  or  ^  thu 
same  ipight  have  been  or  should  thereafter  be  altered  or  modified  by  the  Court. 
Those  words  are  very  important ;  the  rules  of  the  Sudder  Court  were  to  be  in 
force,  except  so  far  as  the  same  might  have  been  altered  or  modified  by  the 
Court  before  that  time.  Now,  it  appears  that  there  was  the  rule  of  th^  Sudder 
Court  of  the  27th  of  April  1854,  which  required  that  all  criminal  cases,  whe- 
ther appeals  or  referred  cases,  should  be  tried  before  a  Bench  of  at  least  two 
Judgies.  But  on  the  14th  of  June  1854  a  modification  of  that  rule  was  made, 
and  it  was  then  provided  that,  *^  if,  by  accident  or  indisposition,  one  of  th^ 
Judges,  forming  a  double  Bench  for  the  trial  of  nizdmat  cases,  is  prevented 
fKon  attending  the  Court,  it  shall  be  competent  to  his  collea^e,  sitting  alone, 
to  take  up  and  dispose  of  any  appeal  or  referred  criminal  tnals,  in  which  the 
opinion  of  the  Sessions  Judge  agrees  with  the  fatwas  of  the  law-officer,  or  the 
terdict  of  the  jury  or  assessors  who  tried  the  case,  reserving  for  the  oonsidera- 
tion  of  his  colleague  any  case  in  which  he  may  entertain  doubt,  or  ma^  be  in- 
clined to  di£Fer  from  the  Sessions  Court." 

In  the  rules  n(iade  on  the  ist  of  January  1865,  which  w§fp  cpnl^^u^  \^ 
forc^  by  a  rule  m^de  on  the  2nd  of  January  1866,  aiter  the  issui^g  of  th^  Let- 
ters Patent  now  in  force,  there  is  another  rule  (No.  30)  which  says  that  *'  afh 
peals  on  the  [criminal  side  of  the  appellate  branch  of  the  Court,  which  ar^  i^ 
the  first  instance  beard  bdEore  one  Judge,  may,  if  he  think  fit,  be  referred  ta 
such  Division  Court."  And  the  previous  rule  (No.  29)  is  that  "a  Pivision 
Court  for  the  hearing  of  criminal  appeals  may  consist  of  two  or  ipo^  Judges/' 
I'hifi  Tule,  30,  shows  that,  either  in  the  time  of  the  Sudder  Court  or  qf  tJw^ 
High  Court,  a  practice  had  existed  of  criminal  appeals  being  in  the  firsi 
instance  beajrd  before  qi^  Judge.  The  language  of  the  rul^  clearly  shava 
this.  It  recognizes  it  as  a  practice  which  was  then  In  ei:^s^^nce9  and  pi^^fidf^ 
that  the  Judge  may,  if  he  think  fit,  refer  the  appeal  to  the  Division  Court. 
'Pherefopei  whatever  might  have  been  the  rule  of  the  Sudder  Court,  it  had,  be- 
fore the  passing  of  the  rules  of  the  ist  of  January  1865,  been  altered  or  modified 
so  as  to  allow  of  criminal  appeals  being  heard  in  the  first  instance  before  one 

Judge.  Even  if  that  were  not  so,  this  rule,  30,  might  be  considered  as  implied 
y  allowing  appeals  so  to  be  heard,  although  it  does  not  in  terms  say  that 
tbfix  shall  b^  By  providiug  thaf  the  Judge  may  r^fcr  ^^pp^^fe  tp  ^  Pulsion 
Bench,  it  impliedly  authorizes  him  to  hear  them  in  d^  fii^  ifisitnofu 
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ThfeVe  is  rteMy,  iktn,  a  rule  bf  this  Court  ihade  tindefr  ttie  ^TuflioTify  confined        i^. 
upon  it  by  the  13th  section  of  the  Act  constituting  the  Court,  allowing  a  single  — kTJSJJ — 

Judge  in  the  first  instance  to  hear  criminal  appeals ;  and  the  papers  which  we      ^ 
ave  got,  lowing  what  took  place  in  the  matter  when  it  ca;me  before  Sir  Barnes    ^  J*L^ 
Peacock,  cpnfirBoed  the  view  of  what  was  Ae  practice  of  the  High  Court  at  tlie    ^^«^'**™ 
time  the  rules  of  1865  were  liiade.  J"°'> 

There  'Is  a  miftute  of  Sir  Barnes  Peacock,  dated  the  8th  of  February  1869,  r  w  o  *  \ 
in  which,  speaking  of  what  the  practice  had  been,  he  says :  "  As  criminal  ap-  '■''^  *  '^^'' 
{>eds  were  formerly  heard  and  determined  by  one  Judge  of  the  Sudder  Court, 
except  m  cttsfefe  m  which  the  order  had  to  be  signed  by  two  Judges  under  S.  420 
Of  thfe  Code  of  Orifhinai  Procedure,  I  have  thought  it  right  to  appoint  each  6i 
the  Judges  of  the  3rd  and  5th  Benches,  sitting  alone,  to  hear  and  determine 
criminal  appeals."  The  appointment  of  four  of  the  Judges  to  sit  singly  to  hear 
criminal  cases  was  made  by  an  order  of  the  same  date.  That  appeal  to  have 
been  objected  to  as  being  an  exercise  of  a  power  which  did  not  belong  to  thfe 
Chief  Justice  under  the  Act  of  Pariiament.  The  power  of  the  Chief  Justioe  was 
not  to  make  a  rule  that  crimih&l  appeals  should  be  tried  by  a  single  Jddge ;  but 
^hat  if  there  ^^  a  rule  of  the  Court  to  that  effect,  he  was  to  deternnine  what 
Judges  should  sit  to  hear  them.  And  his  attention  having  been  called  to  that 
Sir  Barnes  Peacock,  in  a  minute,  dated  the  i  afti  of  February  1869,  says :  ''I  find 
that  there  was  a  rule  of  the  late  Sudder  Court  under  which  all  appeals  In  CTfc- 
minal  cases  and  cases  for  revjwon  were  required  to  be  heard  before  two  Judges. 
1  do  not  find  that  that  rule  was  ever  revoked.  Under  these  circumstances,  I  do«bt 
whether  the  rule  of  this  Court,  which  provides  that  all  such  business  as  was 
formerly  heard  and  determined  by  one  Judge  of  the  Sudder  Court  msjy  be  heatd 
and  determiiied  by  one  Judge  of  the  High  Court,  authorises  the  i4pipcriBtlneift 
of  one  Judge  to  hear  criminal  appeals  or  revisions."  And  he  revoked  the  (Oder 
which  he  had  made  on  the  8th  of  February. 

^ow,  it  is  to  be  observed  that  the  learned  Chief  Justice  jqppetofS'DOt to  hlwe 
had  present  to  his  mind  the  rule  30  at  all.  He  does  not  refer  to  it,  and  he  as- 
itrtnfes  thkt  theiimttet  was  governed  by  the  riile  of  the  Sudder  Court  whicTi  requir- 
•ed  that  criminal  appeals  should  be  heard  before  two  Judges.  And  that  rule  tiever 
havhitg  'T)eeh  revoked,  he  considered  that  every  criminal  appeal  must  be  heard 
"by  two  ]hig^,  Btit  there  was  the  circumstance  whicli  appears  in  his  own  minute 
that  it  had  been  the  practice  in  the  Sudder  Court  for  one  Judge  to  hear  criminal 
tq!>{>eliil8 ;  and  fthcre  was  the  Tule  30  showing  that  the  High  Court  had  adopted 
that  practice.  I  think  that  Sit  Barnes  Peacock,  if  he  had  had  his  ^attention  cafleA 
to  rule  30»  9M  the  undoubted  practk^e  for  otte  Judge  to  hear  crinftinal  stppeah, 
wotdd  not  have  considered  that  a  sfngle  Judgey  sfttmg  alorte,  hid  no  power  tb 
try  criminal  appeals.  He  had  exceeded  the  power  of  the  Chief  Jiffitke  in  making 
^e  rule  that  single  Judges  should  sitalone  to  hear  criminal  appeals.  Butlibete 
j)apers<}o  not  show  that  the  rules  of  the  Cotirt  did  not  amd  have  not  aHowed^csr- 
mihal  appeals  t6  be  disposed  of  by  single  Judges.  And  -it  ap{)esrfe  that  irom 
November  1 870,  if  not  from  the  constitution  of  the  Court,  single  Judges  have 
te»ft5rttfiltfy  heJird  ^fjeals  in  criminal  cases,  and  disposed  of  them,  as  was  done 
^  G16Ver,  J.,  In  this  cdse.  I  thiiik  the  learned  Judge  had  power  to  rejed  the 
former  petition,  ^nd  therefore  we  cannot  allow  the  second  petition  to  be  con- 

Afipial  disinA^ed. 
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1871.  Be/ore  Sir  Richard  Couch,  Kty  Chief  Jusiice,  Mr,  Justice  L.  S.  yackson, 

Dgc.  21.  ^«^  Mr,  Justice  Macpherson. 


9  B.  L.  R.  36.  THE  QUEEN  v.  AMIR  KHAN  and  others  (Appellants).^ 

[17  W.  R.  15.]  j^^sdiaiofi'-Aa  XL  of  iBsi'-Aa  XVII.  of  1862,  s.  4^Waging  War  against 
the  Queen — Abetment — Penal  Code  (Aa  XLV,  of  i860) ^  s,  121 — Code  of  Cri^ 
minal  Procedure  (Aa  XXV,  of  1861) ^  s.  28 — Warrant  of  Arrest  under  Reg, 
III.  of  1818—Effea  and  Weight  of  Evidence, 

Where  the  prisoner  was  charged  with  havin?,  at  Calcutta,  ahetted  the  waging  of  war 
against  the  Queen,  and  was  tried  at  the  Sessions  Court  of  Patna,  it  was  held  that  the  Court 
of  Sessions  at  Patna  had  jurisdiction  to  try  him,  because  he  was  a  member  of  a  conspiracy, 
other  memb'ers  of  which  had  done  a^  within  the  distri6t  of  Patna  in  pursuance  of  the 
original  concerted  plan,  and  with  reference'  to  the  common  obje<6t.  The  Court  of  Patna 
had  jurisdiction  also,  because  the  prisoner  had  sent  money  from  Calcutta  to  Patna  by  hundis, 
and,  until  that  money  reached  its  destination,  the  sending  continued  on  the  part  of  the 
prisoner. 

The  Governor-General,  in  issuing  a  warrant  of  commitment  under  Regulation  III.  of 
1818,  does  not,  in  any  way,  aCt  judicially  or  as  a  Court  of  Justice,  nor  is  he  to  be  considered 
as  having  adjudicated  that  the  person,  placed  under  personal  restraint,  had  been  guilty  of 
some  specific  offence.  The  proc^ding  is  not  in  the  nature  of  a  conviction  of  the  person 
placed  under  restraint ;  therefore  the  person  so  placed  under  restraint  cannot,  in  any  future 
proceeding  taken  against  him,  plead  that  he  has  been  already  tried,  convifted,  and 
punished. 

Letters,  &c.,  found  in  a  man's  house,  after  his  arrest,  are  admissible  in  evidence,  if 
their  previous  existence  has  been  proved. 

Fir  Mahomed,  Amir  Khan,  Hashmadad  Khan,  Mobaruk  Ali,  Tobaruk  Ali, 
Haji  Din  Mahomed,  and  Aminuddin,  were,  on  the  27th  March  1871,  committed 
by  the  Officiating  Magistrate  of  Patna  to  take  their  trial  at  a  special  Sessions 
to  be  held  on  the  ist  May  1871. 

The  Officiating  Magistrate  drew  up  thirteen  different  charges  against  the 
prisoners  with  different  heads  or  counts : — 

The  first  was  against  Pir  mahomed ;  that  he,  in  or  about  the  years  1863^ 
1863,  1864,  and  1865,  and  also  in  or  about  the  years  1866,  1867,  1868,  and 
1869,  at  Dinapore,  abetted  the  waging  of  war  and  attempted  to  wage  war  against 
the  Queen,  and  thereby  committed  offences  punishable  under  s.  121  of  the 
Indian  Penal  Code. 

The  second  was  against  Amir  Khan,  Hashmadad  Khan,  and  Mobaruk  All ; 
that  they,  in  or  about  the  year  1867,  at  Patna,  abetted  the  waging  of  war  and 
attempted  to  wage  war  against  the  Queen,  and  thereby  committed  offences 
punishable  under  s.  121  of  the  Penal  Code. 

The  third  was  against  Pir  Mahomed  and  Mobaruk  Ali :  that  they,  in  or 
about  the  year  1867,  at  Dinapore,  abetted  the  waging  of  war  and  attempted  to 
wage  war  against  the  Queen,  and  thereby  committed  offences  punishable  under 
8.  121  of  the  Penal  Code. 

The  fourthagainst  Amir  Khanalone,  under  fourteen  different  heads,  charged 
that  he,  m  or  after  the  month  of  May  1861,  in  or  about  the  year  1862,  in  or 
about  the  year  186^,  in  or  about  the  year  1864,  in  or  about  the  year  1866,  in  or 
about  the  year  1869,  at  Calcutta,  abetted  the  waging  of  war  and  attempted  to 
wage  war  against  the  Queen,  and  thereby  committed  offences  punishable  under 
s.  121  of  the  Penal  Code. 


dateiSrS  Juf/S,!**-  ^^  °*  '*''•  ^'""  ""  **"**'  •»*  *^*  Sewion,  Judge  of  Patna, 
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The  fifth  was  against  Hashmadad  Khan :  that  he,  in  or  after  the  month  of        ig/i. 
May  1 86 1,  in  Calcutta,  and  in  or  about  the  years  1862,  1863,  1864,  and  1867,  — — — 
at  Patna,  abetted  the  waging  of  war  and  attempted  to  wage  war  against  the  Queen,      Qubkn 
and  thereby  committed  offences  punishable  under  s.  121  of  the  Penal  Code.  *'• 

Amir 

The  sixth  was  against  Mobaruk  Ali :  that  he,  in  or  about  the  years  1863,       Khan, 

1864,  1865,  1866,  1867,  a^d  1868,  at  Patna,  and  in  or  about  the  years  1864,  9B.  L,r!36. 
1866,  and  1869,  at  Delhi,  abetted  the  waging  of  war  against  the  Queen,  and  r  \^^  r.^^ 
thereby  committed  offences  punishable  under  s.  121  of  the  Penal  Code.  ^ 

The  seventh  was  against  Tobaruk  Ali :  that  he,  in  or  about  the  years  1864, 

1865,  1866,  1867,  and  1868,  at  Delhi,  abetted  the  waging  of  war  against  the 
Queen,  and  thereby  committed  offences  punishable  under  s.  121  of  the  Penal 
Code. 

The  eighth  was  against  Tobaruk  Ali  and  Aminuddin :  that  they,  in  or  about 
the  years  1866  and  1807,  at  Delhi,  abetted  the  waging  of  war  and  attempted  to 
wage  war  against  the  Queen,  and  thereby  committed  offences  punishable  under 
s.  121  of  the  Penal  Code. 

The  ninth  was  against  Aminuddin:  that  he,  in  or  about  the  years  1862, 
1863,  1864,  1865,  1866,  1867,  and  1868,  at  Delhi,  abetted  the  waging  of  war 
against  the  Queen,  and  thereby  committed  offences  pimishable  under  s.  121  of 
the  Penal  Code. 

The  tenth  was  against  Haji  Din  Mahomed  :  that  he,  in  or  about  the  years 
1862,1863,  1864,  1805,  1866,  1867,  and  1868;  at  Rawul  Pindee,  abetted  the 
waging  of  war  against  the  Queen,  and  thereby  committed  offences  punishable 
mider  s.  121  of  the  Penal  Code. 

The  eleventh  and  twelfth  were  against  Haji  Din  Mahomed  and  Pir  Maho- 
med :  that  they,  in  or  about  the  year  1866,  at  Dinapore,  abetted  the  waging  of 
war  and  attempted  to  wage  war  against  the  Queen,  and  thereby  committed  of- 
fences punishable  under  s.  121  of  the  Penal  Code. 

The  thirteenth  was  against  Tobaruk  Ali :  that  he,  in  or  about  the  year  1863, 
at  Umballa,  waged  war,  abetted  the  waging  of  war,  and  attempted  to  wage  war, 
against  the  Queen,  and  thereby  committed  offences  punishable  under  s.  121  of 
the  Penal  Code ;  and  that  he,  at  Mulka,  prepared  to  wage  war,  with  the  inten- 
tion of  either  waging  war  or  being  prepared  to  wage  war,  against  the  Queen, 
and  thereby  committed  an  offence  punishable  under  s.  122  of  the  Penal  Code. 

The  charge  against  Amir  Khan  was  amended  by  the  Sessions  Judge  at  the 
trial.  In  the  first  two  counts  he  was  charged  with  having,  during  or  about  the 
month  of  September  1 861,  at  Calcutta,  abetted  the  waging  of  war,  or  attempted 
to  wage  war,  against  the  Queen,  and  thereby  having  committed  an  offence  punish- 
able under  s.  i.  of  Aft  XI.  of  1857,^  and  within  the  cognizance  of  the  Court  of 
Session.  In  ten  succeeding  counts  he  was  charged  with  having,  during  or  about 
the  month  of  May  1862,  during  or  about  the  month  of  September  or  Oftober 
1863,  during  the  months  of  January,  February,  March,  or  April  1864,  on  or  about 
the  13th  June  1866,  and  during  or  about  the  month  of  July  1869,  at  Calcutta, 
abetted  the  waging  of  war,  or  attempted  to  wage  war,  against  the  Queen,  and 
having  thereby  committed  offences  punishable  under  s.  121  of  the  Penal  Code, 
and  within  the  cognizance  of  the  Court  of  Session. 

>  See  Aft  XVII.  of  1863,  s.  i. 
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rt/i.  Amir  Khan  had  been  arrested  in  Calcutta,  on  the  loth  Juty  1869,  wder  a 

gUEEW'      warrant  of  the  Governor-General  in  Council,  issued  under  the  provisions  of  Re- 

gulation  III.  of  1 8 1 8.  He  was  kept  in  confinement  at  various  places  till  the  kA 

.  ••  of  January  1871,  when  he  was  released,  and  again  arrested  under  a  warrant  of  the 

J"*        Officiating  Magistrate  of   Patna,  dated  the  4th  January  1871.     Under  that 

JChaM,       warrant  he  was  removed  to  Patna,  and  there  put  upon  hts  trilal  with  the  other  pri- 

.^  B.  L.  R.36.  doners,  who  had  likewise  been  imprisoned  under  the  provisions  of  Reguktloli 

IirW.ltisOin.  of  1818. 

The  prosecution  attempted  to  make  out  the  charge  of  conspiracy  against 
Amir  Khan  by  proving  (among  others)  the  following  faas  by  the  evidence  of  ac- 
complices :  That  [the  North-west  frontier  of  India  has  been  in  a  state  of  tciaf- 
fare  since  the  year  1827,  when  Syad  Ahmed,  at  the  head  of  a  body  of  fdhatics, 
fought  with  the  Sikhs ;  that  fighting  has  been  going  on  down  to  the  present  fiay 
tiiider  tariotis  leaders,  and  has,  for  many  years  past,  been  direfted  against  the 
Briti^  Government,  between  whose  troq>s  and  the  fanatics  tiiere  feive  be^ 
several  fightis;  that  these  fanatics  receive  support  by  voluntafy  contribtttioi)5  of 
money,  and  recruits  come  to  them  from  several  places  in  Bengal ;  that  the  raonef 
from  Bengal  Is  sent,  by  hundis  or  in  cash,  in  the  first  instance  to  Patna,  whence 
it  is  forwarded  to  the  frontier ;  that  at  Patna  the  movements  of  the  conspir9;c}r 
were,  direded  by  Fjraz  Ali,  Yahiya  Ali,  and  Harhat  Hossein,  who  were  said  to 
be  the  chief  agents  of  the  malcontents ;  that  Amir  Khan  was  a  disciple  of  the 
leading  fanatic,  and  at  one  time  entevia\ned  Jehadis  at  his  house  in  JPatna;  that 
Amir  Khan  was  in  the  habit  of  living  at  his  house  in  Patna  with  his  fkmily, 
except  when  he  came  to  Calcutta  on  account  of  his  business ;  that  he  attendea 
a  musjid  at  Patna,  where  Jehad  was  regularly  preached ;  that  he  direfted  hfs 
treading  agent,  Amir  Khan  of  Pubna,  to  colled  zeka^^  and  that  his  agent  did  col- 
led sftims  of  mon^,  and  that  he  sent  these  moneys  to  Yahiya  Ali,  the  head  of 
the  conspiraicy,  at  Patna,  and  Ahmadulla  of  Saduttpore,  who  acknowledge^  the 
receipt  of  them ;  that  one  Kazi  Mian  Jan,  an  inhabitant  of  Comarcolly,  2 ilia 
Pubna,  was  concerned  in  the  conspiracy,  and  that  he  was  one  of  the  agents  for 
the  colledion  and  transmission  of  money  for  Jehad  purposes ;  that  one  Daimulla, 
a  disciple  of  Kazi  Mian  Jan,  paid  Mian  Jan  zekaf  and^/ra  every  year,  and  on 
one  occasion  took  Rs.  200  (Rs.  125,  his  own  money,  and  Rs.  75  givfen  to  kite 
by  Kazi  Mian  Jan)  by  Mian  Jan's  order,  and  made  it  over  to  Amir  Khan  xsi 
Pubna ;  that  Kazi  Mian  Jan's  house  was  searched  by  Nabakrishna  Gho6e  <X 
the  Bengal  Police  some  time  in  February  1864,  and,  among  a  vast  rtfiisfi  of 
correspondence  found  there,  were  three  letters  which  purported  to  haVfe  timt 
from  Amir  Khan,  the  prisoner,  to  Kazi  Mian  Jan,  and,  accordingly,  Naba- 
krishna proceeded  to  Calcutta  with  Kazi  Mian  Jan  and  his  brother  Kazi 
Murad ;  that  he  there  met  Major  Parsons,  District  Superintendent  of  Pbttce 
of  Umballa,  and  these  two,  with  others,  proceeded  to  Amir  Khan's  pkce  ik 
business,  and,  from  what  passed  there.  Amir  Khan  was  arrested;  that  these 
letters  were  explained  to  Amir  Khan,  and  he  was  asked  if  he  wrote  them,  and 
was  called  upon  to  show  the  entries  in  his  books  of  the  transactions  mentioned 
in  them  ;  that  Amir  Khan  pointed  toone  of  his  munshis,  Mosahib  Ali,  as  hvflng 
written  the  letters,  and  being  able  to  show  the  accounts ;  that  Mosahib  Ali  a<f 
mitted  having  written  the  letters,  and  said  he  wrote  them  by  his  master's 
orders,  and  pointed  out  the  entries ;  that  a  sum  of  Rs.  200  was  received  by 
Yahiya  Ali  and  Fyaz'Ali.  through  Asad  Ali,  the  son-in-law  of  Ajnir  Khan,  'fhe 
receipt  of  which  was  announced  to  Kazi  Mian  Jan  as  purporting  to  be  an  accdUftt 
of  the  balance  of  the  price  of  books,  the  same  term  as  was  used  in  the  letter  Ni  A 
from  Amir  Khan  to  Mian  Jan.    It  was  contended  by  the  prosecution  that  this 
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t^ni^  si^ified  money  for  the  support  cdjfiad,  and  that  other  fictitioKs  nam^s  were        1871. 
used  in  the  account-books  of  Amir  Khan.  These  letters  were  marked  i,\,  MiA> 


ar^d  NiA,  and  were  as  follows  :—  IJueen 

(Translation  of  Exhibit  Li.)  ^j^,j^ 

^f  Y  DEAR  Sheikh  Sahib, — After  compliments  and  wishes  for  a  happy  inter-       Khan, 
view,  which  is  the  sole  object  of  n^y  heart,  be  it  known  to  you  that,  thanks  to  God,  9  b.  L.  R.  a6* 
t  am  all  right  up  to  the  present  time  through  God's  favour,  and  I  pray  to  him  nj  w.  R.  15.] 
^very  moment  for  your  good  health.     Your  kind  note  containing  (your)  happy 
news,  and  asking  about  the  transmission  of  a  hundi,  for  Azimabad  to  Hatkhola, 
came  to  hand  by  post,  ^nd  I  learned  the  contents  thereof.  My  friend,  whatever 
Sum  of  money  you  wish  to  send  to  Azimabad,  you  can  lodge  at  the  firm  of  Amir 
Khan  Sahib  in  Nazirpore,  Pubna,  and  in  lieu  thereof  get  a  hundi  drawn  out  in 
favour  of  {ia  nam)  Zarawar  Khan,  and  send  it  in  to  Azimabad,  or  you  can  send 
it  tp  nie,  and  I  will  forward  it  from  here  to  Zarawar  Khan  Sahib.    If  this  can- 
fipt  be  done,  get  a  hundi  drawn  out  on  the  mahajans  (or  the  bankers)  of  Hat- 
khola, and  send  it  to  n^e.     On  receipt  of  the  hundi  I  shall  realize  the  amount 
s^4  remit  it  to  Zarawar  Khan  Sahib  at  Azimabad.     Rest  assured. 

Dfiled  SA  Zikadi  i  J78  (8th  May  1862),  Thursday,  from  Calcutta. 

(Translation  of  Exhibit  Mi.) 

(Envelope.) 

Ood  vflHng,  Ibis  envelope,  having  reached  Comarcolly,  should  reach  the 
Khan  Sahib  (who  is  kind  to  his  friends)  Kazi  Abdulht  Khan  ahaf  Mian  Jan. 
J4^  God  Wicrp^e  his  fav^r. 

Comarcolly,  dated  the  3rd  Zilhigga  1278  Hijra  (2nd  June  1862)% 

From  Amir  Khan,  Calcirtta. 

Post-maikfi—'Cakutta,  and  June  1862.    Jesaore,  3rd  June  ij362. 
Comarcolly,  4th  June  1862. 

Bearing — i  anna, 

(Translation  of  EKhibit  MiA.) 

My  dear  Khan  Sahib, — After  compliments  and  wishes  for  a  happy  inter- 
view, \^^uch  is  the  chief  Object  of  friends,  I  have  to  inform  you  that  your  let- 
ter, with  two  hundis  lor  Rs.  125  written  by  Amir  Khan  of  Pubna,  on  accouBt  (^ 
the  sale  of  books,  came  to  hand  by  post,  and  I  was  thereby  highly  obliged.  My 
friend  I  have  sent  the  said  amount  to  Azimabad  through  (mar/a/)  Zaniwar  Khan 
Sahib.     Rest  assured  by  aH  means. 

J  conclude  with  best  wishes. 

(Translation  of  Exhibit  Nj.) 

(Eavelope,) 

God  willing,  this  envelope,  having  reached  the  MoonsrlTs  Court  at  Comar« 
colly,  should  reach  my  friend  Kazi  Abdul  Rahman  Sahib,  &c.,  &c, 

Comarcolly  Moonsiff's  Court. 

From  Amir  Khan,  Calcutta. 
®ated  the  8th  Rtibi-ooUowal  1276  Hijra  (14th  September  1861). 

Bearing. 

Post  marits— CJalcutte.     Comarcolly,  17th  September. 

(Translation  of  Exhibit  NiA.) 
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1871.  My  dear  Kazi  Sahib,  &c.,  &c., — ^After  compliments  and  wishes  for  a  "happy 

■  interview,  which  are  more  than  I  can  speak  and  write,  I  have  to  state  Aat, 

Queen       thanks  to  God,  the  news  of  this  place  is  all  right,  and  I  always  pray  to  him  for 

^'  your  good  health.  Your  kind  letter  containing  (your)  happy  news,  with  a  hundi 

Amir        for  Rs.  200  on  account  of  the  sale  of  books  for  transmission  to  Azimabad,  dated 

Khan,       the  5rd  Rubi-ool-owal,  came  to  hand  by  post  under  a  registered  cover,  and  I  fully 

9  B.  L.  R.  $6.  learned  the  contents.     May  you  be  ever  so  kind  and  live  well  and  in  good  health, 

[17  W,  R,  15.]  As  you  have  sent  a  hundi,  I  have  given  credit  for  it  in  the  Azimabad  account 

God  willing,  I  shall,  as  desired  by  you,  write  about  the  remittance  to  Azimabad. 

Rest  assured  by  all  means.  Two  days  before  I  had  the  pleasure  to  receive  from 

you  a  kind  note,  dated  the  2nd  Rubi-ool-owal.    This  I  write  for  your  informa-* 

tion. 

Dated  the  8th  Rubi-ool-owal  1268  Hijra  (14th  September  1861). 

At  the  trial  Mir  Mahomed  and  Hashmadad  Khan  were  acquitted  and  re- 
leased. As  to  Amir  Khan,  the  Sessions  Judge,  differing  from  three  of  the  four 
assessors,  found  him  guilty  on  the  first  head  of  the  amended  charge,  and  sen- 
tenced him  to  transportation  for  life  and  to  forfeiture  of  all  his  property.  The 
Judge,  differing  from  three  of  the  assessors,  also  found  Amir  Khan  guilty  on  the 
third  head  of  the  amended  charge  ;^  but  the  Court  did  not  pass  any  separate 
sentence,  as  he  had  been  already  sentenced  on  the  first  head  of  the  charge.  The 
other  prisoners,  Mobaruk  Ali,  Tobaruk  Ali,  Haji  Din  Mahomed,  and  Amir- 
uddin,  were  also  convicted,  and  sentenced  to  transportation  for  life,  and  for- 
feiture of  all  their  property. 

The  prisoners  appealed  to  the  High  Court.  The  appeal  of  Amir  Khan 
was  heard  separately. 

Mr.  Ansiey  and  Mr.  Ingram  for  Amir  Khan. 

The  Advocate- General  and  the  (Offg.)  Standing  Counsel  for  the  Crown. 

Mr.  Ansiey. — ^There  is  no  direct  evidence  except  that  of  accomplices  un- 
corroborated. Confessions  extorted  are  no  evidence.  This  rule  is  not  peculiar 
to  English  law.  There  is  no  difference  in  this  respect  between  confessions  out 
of  Court  and  those  made  in  Court. 

The  only  overt  act  relied  upon  against  Amir  Khan  was  committed  in  Cal- 
cutta, if  anywhere.  This  is  a  vital  objection,  not  one  of  form.  The  trial  took 
place  at  Patna,  in  consequence  of  an  opinion  expressed  by  two  Judges  of  this 
Court,  Phear  and  Macpherson,-  J  J.,  that  one  of  the  acts  took  place  out  of  Cal- 
cutta. Amir  Khan  was  in  Calcutta,  but  was  seized  and  taken  away  to  Patna. 
He  was  entitled  to  be  tried  by  a  jury  and  a  Judge  of  this  Court,  and  to  be  heard 
on  all  the  charges  under  the  law  obtaining  in  Calcutta.  Every  act  done  at  Patna 
could  at  best  be  an  abetment  of  the  original  offence,  viz.,  the  waging  of  war.  The 
charges  of  actual  conspiracy  were  abandoned.  What  he  has  been  convicted  of, 
are  acts  done  by  him  only,  and  not  for  acts  of  conspiracy. 


^  The  first  and  third  heads  of  the  amended  charge  were  as  follows  : — 
ist. — ^That  he,  during  or  about  the  month  of  September  1861  A.D.,  at  Calcutta,  abet- 
ted the  waging  of  war  against  the  Queen,  and  that  he  has  thereby  committed  an  offence 
punishable  under  s.  i  of  Act  XI.  of  1857,  and  within  the  cognizance  of  the  Court  of  Ses- 
sions. 3rd — ^That  he,  during  or  about  the  month  of  May  1862  A.D.,  at  Calcutta,  abetted 
the  waging  of  war  against  the  Queen,  and  that  he  has  thereby  committed  an  offence  pun- 
ishable under  s.  lai  of  the  Indian  Penal  Code,  and  within  the  cognizance  of  the  Court  of 
Sessions. 
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The  second  objection  may  be  expressed  in  the  maxim  nemo  debit  his  pu-        1871, 
niri.    The  Government  had  two  courses  open  to  them  ;  the  one  under  Regu-      qu^^^   ' 
lation  III.  of  1818,  and  the  other  an  ordinary  prosecution  under  the  Penal  Code.  ^ 

The  Government  elected  the  former.  They  thought  fit  for  two  years  to  proceed  ^^ 
under  this  Regulation,  and  not  under  the  Penal  Code.  During  the  whole  of  that 
time  they  kept  Amir  Khan  in  imprisonment.  On  appeal  before  Phear  and  Markby,  J\^^* 
JJ.,  from  the  order  of  Norman,  J.,  refusing  a  writ  of  habeas  corpus,^  Phear,  J.,  ^  ®'  ^^  ^"' 
said  of  the  Govemor-Generars  warrant :  "  It  is  equally  clear  that  the  warrant  is  l'7  W.  R.  15.] 
not  a  warrant  of  arrest.  It  is  a  warrant  of  commitment,  reciting  that  which  is, 
by  virtue  of  the  Regulation,  equivalent  to  a  conviction."*  If  it  was  equivalent  to 
a  conviction,  the  maxim  nemo  debet  bis  puniri  applies.  The  appellant  was  en- 
titled to  plead  autrefois  convict.  It  was  in  evidence  before  Mr.  Prinsep  that 
Amir  Khan  had  been  arrested,  and  had  undergone  his  punishment  for  certain 
offences ;  that  he  had  been  discharged  ;  and  that  he  had  been  re-arrested  upon 
charges  relating  to  acts  committed  between  the  years  1861  and  1867.  It  is  not 
pretended  that  he  committed  any  offence  between  the  arrest  on  the  loth  July  1 869 
under  the  warrant  of  the  Governor-General,  and  his  being  put  in  jeopardy  be- 
fore the  Officiating  Magistrate  of  Patna.  The  proceeding  under  Regulation  III, 
of  18 1 8  is  similar  to  a  proceeding  by  a  Bill  of  Pains  and  Penalties  as  in 
the  case  of  Bishop  Atterbury, '  The  Acts  of  Parliament,  9  Geo.  I.,  cc.  15,  i6, 
and  17,  were  passed  in  consequence  of  the  opinion  stated  in  that  case.  The 
objection  was  taken  on  the  part  of  the  noble  Lord  that  there  would  be  injustice 
if  Parliament  gave  judgment  and  passed  a  Bill  of  Pains  and  Penalties,  and  yet 
such  judgment  could  not  be  pleaded  as  autrefois  convict  or  acquit  in  the  or- 
dinary Courts  of  Justice.  *  Phear,  J.,  correctly  describes  the  warrant  under 
which  Amir  Khan  was  arrested.  In  fact,  the  Government  elected  their  own 
remedy.  The  prisoner  is  entitled  to  plead  autrefois  convict^  and  on  his  behalf 
I  tender  now  the  plea  which  was  rejected  by  the  Sessions  Judge. 

A  third  preliminary  objection,  which  is  a  formal  one,  is  that  the  Magistrate 
issued  a  warrant  without  any  evidence  before  him.  He  had  no  jurisdiction 
even  if  the  offence  was  committed  out  of  Calcutta,  for  the  depositions  were  not 
taken  before  the  5th  of  January  1871,  whereas  the  warrant,  which  was  issued 
upon  them,  was  dated  the  4th  January, ;'.  e,y  the  day  preceding  that  on  which 
the  depositions  were  taken. 

The  genuineness  of  the  letters  produced  is  denied.  They  were  not  marked 
when  taken,  as  stated,  at  Amir  Khan's  house  after  his  arrest  by  the  detectives, 
who  have  taken  the  place  of  the  iormev  goindas  (spies).  Thus  a  necessary  link 
in  the  chain  wholly  fails.  The  trover  of  the  letters  did  not  take  place,  ex  con- 
eessiSf  until  after  Amir  Khan's  arrest.  The  house  was  vacant  at  the  time,  and, 
what  was  worse,  in  the  possession  of  the  detectives.    Letters  so  found  ought 

1  In  the  matter  of  Amir  Khan,  6  B.  L  R.  392. 
«  lb,  468. 

•  16  How.  St.  Tr.  323. 

*  At  p.  515. — "  It  is  a  rule  both  in  law  and  reason  that  nemo  bis  puniri  debet  pro  eodem 
delicto,  and  yet  that  may  happen  to  be  the  Bishop's  case.  For  the  charge  in  the  bill  is 
general,  intending  to  raise  a  rebellion,  and  holding  treasonable  correspondence  in  order 
to  brine  in  foreign  forces  ;  but  there  is  no  particular  fact  charged  upon  him.  Now,  if  he 
should  be  indicted  for  either  of  those  species  of  treason,  and  particular  overt  acts  of  such 
treason  should  be  alleged,  as  buying  arms,  and  listing  men  for  the  Pretender,  and  the  overt 
acts  should  be  proved  by  two  witnesses,  he  might  be  condemned  and  executed  for  it ;  for 
he  could  not  plead  this  bill  in  bar  to  such  indictment,  because  the  indictment  would  not 
be  for  the  same  factSj  there  being  no  particular  ones  charged  in  the  bilL" 
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^S^        not  to  be  received  in  evidence.    Tbey  were  proved  by  the  evideaee  ei  witnesses 

QuBKN  "*  ^^^  ^*^  ^^^  under  detention  and  restraint  (or  months  and  years.    Oijie  ^ 

*'*'***       the  witnesses  says  :  "  I  was  arrested  at  Hazara,  and  confined  for  ten  months 

•^  in  the  Abbotabad  jail.    I  am  not  now  under  guard.    I  was  when  1  gave  evl- 

*""*       dence  before  the  Magistrate,  but  after  that  the  guard  was  removed.'*    Befofe 

^^^^p       the  Magistrate  he  said :  "  I  am  still  under  pahra  (guard).     I  am  now  liv* 

^8.  L.  R.  $6*  ing  in  a  compound.     I  don't  know  whose  compound  it  is.    Mr.  Reily  lives  in 

[«7Wi  R,  15.]  the  house.    There  are  constables  always  on  pahra  over  us.    There  are  four 

constables  over  us;  they  watch  us.     There  are  about  100  of  us  altogether." 

Yet  Mr.  Reily  was  not  called  to  say  whether  the  witnesses  were  in  a  state  (rf 

terror  or  not.    The  prisoners  were  deprived  of  his  cross-examination,  and  tbUi6 

have  been  prejudiced  in  their  trial. 

The  Magistrate  ought  to  have  tendered  a  pardon  to  the  accomplices  ia 
open  Court  under  s.  209  of  the  Criminal  Procedure  Code  :  s.  203  says  :  "Except 
as  provided  in  s.  209,  no  influence,  by  means  of  any  promise,  or  threat^  or  other- 
Hfirlse,  shall  be  used  to  the  accused  person  to  induce  him  to  disclose  or  withhold 
any  mitter  within  his  knowledge." 

In  cases  of  treason  and  waging  of  war  against  the  sovereign,  no  room  fo^ 
conjecture  must  be  left ;  everything  must  be  certain  and  clearly  proved,  tn 
Reg,  V.  Barnardiston,  ^  it  is  said  that  no  man  shall  be  put  in  peril  of  his  life  on 
the  forced  construction  of  language  or  letters.  In  Bishop  Aiterhurys  Case^ 
Sir  Constantine  Phipps  contended  that  inuendoes,  which  make  criminal  letters 
and  documents  not  otherwise  criminal,  are  not  allowed.  In  Jieg,  v.  Crosby^ 
also  referred  to  in  Bishop  Atterhurys  Case,^  Holt,  C.T.,  says:  "Were  these 
papers  ever  so  treasonable,  they  are  addressed  to  none,  though  the  French  fong 
be  mentioned  in  them,  and  that  the  indictment  supposes  them  to  be  contrived 
ifor  to  invite  him  over,"  although  the  evidence  was  not  sufficient  for  such  a  sup. 
position,  and  therefore  no  presumption 'could  be  supplied.  The  detectives 
Imagined  a  cypher,  but  could  not  discover  a  key,  although  they  have  been  in 

?Msessk)n  of  the  books  and  letters  for  years.  Milk  may  mean  gunpowder.  Mr. 
rinsep,  in  accepting  the  key  of  the  cypher,  has  done  that  which  cannot  be 
•dotre.  It  has  taken  the  prosecution  eight  years  to  get  up  the  case  from  these 
letters  ftnd  books  taken  in  1864.  The  witnesses  who  pretend  to  explain  the 
correct  meaning  of  certain  words  and  expressions  are  men  who  have  either  been 
fcoikvicted  of,  or  have  confessed  to,  taking  part  in  disloyal  practices. 

In  the  charges  the  dates  were  TK)t  specified  as  prescribed  in  the  Code  d 
Olmmal  Procedure. 

Letters  and  books  have  been  proved  by  oral  evidence,  without  an  effort  to 
produce  them.  In  one  case  the  witness  says  :  "  I  tore  up  the  letter  I  received 
Inraiediately,  and  my  answer  I  have  not  been  able  to  see."  Yet  he  is  allowed 
to  speak  to  the  contents. 

A  witness  (Mobaruk  Ali)  was  allowed  to  say  that  jthgd  w^s  preached  out 

of  a  book,  which  was  not  produced,  and  no  notice  was  served  upon  a*iy  one  to 

produce  it,  and  it  is  not  shown  that  Amir  Khan  was  present.    The  question, 

'What  were  the  contents  of  the  book  ?"  though  objected  to,  was  allowed  ty  ^9 

Judge  to  be  put. 

-■'-..'-"•■ 

1  9  How.  St.  Tr.  1333. 

•  16  How.  St.  Tr.  323. 
»  12  How.  St.  Tr.  V 

*  116  How.  St  Tr. 
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No  ph)t  h  shown  to  exist.   The  only  evidence  is  that  of  approvers.  Besides        s»^ 
these  appiovers,  no  other  person  is  shown  to  have  been  party  or  privy  to  the      Q^^g^ 
alleged  plot.  ^^  ^^ 

Stippose  the  evidence  was  not  only  admissible,  but  untainted,  it  does  not  Aut^i 
establish  a  connection  between  orthodox  Sunnis  and  the  Puritans  or  reformeiA,  Khak, 
the  Wafaabis.  Amir  Khan  has  been  to  Mecca.  Zekai  ^xiA  jehad  are  the  two  ^b,.^^  f^.^s. 
words  used  by  the  Magistrate  and  by  the  Judg:e.  Amir  Khan  is  shown  to  have  K^^\ilft^  ^\ 
been  a  charitable  man.  His  accounts  show  it.  If  zekat  is  given  at  the  same  " 
time  thatyMmf  is  going  on,  it  must  be  for  t\it  jehad.  Such  is  the  reasoning 
employed. .  In  Mahomedan  times  all  these  gifts  were  collected  in  one  place, 
which  was  called  "  bytalmaiy  {Reads  who  are  the  objects  of  charity  from  the 
Hedaya,  Vol.  I.,  p.  53.)  Zekat  had  fallen  into  disuse  ;  the  great  labiaur  of  thfe 
J&:rab,  Abdul  Wahab,  120  years  ago,  was  to  restore  the  zekat.  In  Bombay,  in 
the  case  of  The  Queen  v.  Agha  Khan}  Arnold,  J.,  in  1866,  held  that  the  col- 
kctronof  «/i(ir/,  although  enjoined  by  the  Mahomedan  religion,  gave  no  cause 
of  action  that  a  Court  of  Justice  could  enforce.  He  recognized  the  legality  amd 
the  levy  of  zekat  under  spiritual  compulsion.  {Reads  Sale's  Koran,  c.  2,  ^.  j>3  ^ 
©v  2«,  pp.  277-278,  as  to  the  duty  of  taking  up  arms  against  unbelievers.  See 
klso  c.  io>  p.  174.  Having  said  all  this  of  idolators,  he  speaks  of  the  Chi^tians 
in  a  note  to  c.  6,  p.  115.)  VJh^X  jehad  is  no  one  can  tell.  Its  literal  meaniitg 
Is  "endeavour."  It  may  be  an  endeavour  to  effect  a  supremacy  by  a  military 
force,  if  the  interpretation  wished  to  be  put  upon  it  by  some  is  accepted,  Sup^ 
pose  the  term  jehad  is  applicable  to  a  military  enterprise,  it  is  equally  appli- 
cable to  the  endeavour  to  extend  the  Mahomedan  faith  in  the  time  of  profouiid- 
l3St  peace  by  means  of  the  most  peaceful  methods.  Amir  Khan  has  suffieiieid 
great  haniship  from  ttee  perverted  views  put  forward,  in  the  shape  of  artfcles 
amd  criticisms,  on  tlie  subject  of  the  duty  of  Mahomedans  to  wage  war  agaii^ 
the  ruhng  powers.  The  appellant  has  to  cope  with  the  prejudices  thus  raised 
against  him.  It  is  asserted  that  the  preaching  or  waging  oi  jehad  must  be  ekher 
Strife  or  Islam,  and  that  jehad  in  either  case  is  making  war  against  the  ruling 
powers.  It  is  not  so.  There  is  a  third  class  or  condition  of  things  under  wlii<£ 
^  preaching  of  yM^e?  means  no  such  thing,  and  that  is  in  a  land  of  security, 
©ritish  India  is  not  dar-al-harh.  The  Sikh  country  would  be  dar-al-harb  «4ten 
it  ^%&  under  the  Sikhs,  because  the  Mahomedan  religion  was  kept  under  sub- 
jection by  the  violence  and  tyrannical  rule  of  the  governing  powers.  This  Is 
dar-aUaman,  or  the  phice  of  security.  Abdulla  Kowidi,  a  witness,  says  :  "Our 
jWlaaf  was  against  ^  Sikhs  and  kafirs  (infidels)."  When  the  Sikhs  passed 
tasder  ^  British  rule,  the  British  stepped  in  to  protect  the  Sikhs,  tlieW  new  s^j^ 
jfWJts,  «o»bey^tf^w  fought  against  the  British ;  but  it  is  clear  that  they  were  not 
tMiOdd^as  leebels,  but  as  prisoners  of  war. 

Mr.  tngram  on  the  same  side. — In  this  case  seven  prisoners  were  tried  at 
lAie  aaihe  time,  on  thirteen  different  charges,  for  acts  done  by  them  separately 
In  different  parts  of  India,  and  supported  by  different  evidence,  no  <x>mmon 
cSgectior  design  having  been  alleged  or  proved.  The  charges  are  dissimilar, 
t^obanik  Ali  is  charged  with  waging  war  against  the  Queen  in  a  foreign  cdinM?iy, 
aad  it  Se  not  proved  that  he  is  a  British  subject;  others,  with  having  abettfed 
toe  waging  of  war  at  Patna ;  others,  again,  with  having  abetted  it  at  Calctftta. 
It^^s  impossible  for  any  man  to  keep  in  memory  the  direct  line  of  evidence 
ifgwinst  miiy  cmt  of  the  prisoners.  Where  evidence  was  adduced  that  would 
have  been  objected  to  as  to  one  man,  it  was  received  becatise  it  was  good  evi- 
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iS/t.  dence  against  another.  We  could  have  examined  some  of  the  prisoners  as  our 
Qyggj^  witnesses ;  but  as  they  were  all  put  upon  their  trial  at  the  same  time,  we  were 
^  deprived  of  the  advantage  of  their  evidence.^ 

/^i,(  All  the  acts  that  made  up  the  offence  said  to  have  been  committed  by 

Khan  Amir  Khan  were  committed  at  Calcutta.  In  the  first  charge,  as  to  which  a  ver- 
oB  L  r\6  ^^^^  ^^  ^^^  fi^il^y  was  entered,  he  was  charged  with  abetting  and  attempting  to 
ri7  W  R  s  i  ^^8^^  ^^^  ^*  Patna.  The  second  charge  consisted  of  seven  different  acts  put  in 
L  7  •  •  i5«J  ^^  different  forms  of  abetting  the  waging  of  war  and  the  attempting  to  wage 
war,  and  all  were  laid  as  having  been  committed  at  Calcutta.  The  rule  of  Eng- 
lish law  making  conspiracies  triable  in  any  county  where  any  overt  ad,  in  fur- 
therance of  the  conspiracy,  is  proved  to  have  been  done,  therefore  did  not  apply. 
If  crime  is  local  according  to  the  rule  of  practice  in  English  law,  it  is  still  more  so 
in  this  country,  where  special  provision  is  made  for  the  trial  of  offences  in  the  distrid 
in  which  the  offence  is  committed,  and  under  a  Code  that  is  complete  in  itself. 
By  s.  26  of  the  Criminal  Procedure  Code,  it  is  provided  that,  "  except  where 
otherwise  expressly  provided  by  this  Ad,  every  offence  shall  be  enquired  into 
and  determined  in  the  distrid  or  division  of  a  distrid  in  which  the  offence  was 
committed ;"  and  s.  27  provides  that,  "when  a  person  shall  be  accused  of  the 
commission  of  any  offence  by  reason  of  anything  which  has  been  done,  and  of 
any  consequence  which  has  ensued,  such  offence  may  be  enquired  into  or  de- 
termined in  any  distrid  or  division  of  a  distrid  in  which  any  such  thing  shall 
have  been  done,  or  any  such  consequence  shall  have  ensued  ;  '*  and  s.  28  says: 
''  The  abetment  of  an  offence,  wherever  such  abetment  shall  have  taken  place, 
may  be  enquired  into  or  determined  in  any  distrid,  or  division  of  a  distrid,  in 
which  the  offence  abetted  may  be  enquired  into  or  determined  by  any  Court 
which  has  jurisdiction  to  try  such  offence,  as  if  the  abetment  had  been  commit- 
ted at  the  same  place  at  which  the  offence  abetted  was  wholly  or  partly  com- 
mitted ;  or  the  abetment  may  be  enquired  into  or  determined  in  any  distrid  or 
division  of  a  distrid  within  which  the  abettor  has  done  anything  for  abetting 
the  commission  of  such  offence."  As  to  the  acts  charged  against  him  as  having 
been  done  in  1863,  1864,  1866,  and  1869,  in  furtherance  of  an  alleged  conspi- 
racy, he  was  found  not  guilty  by  Mr.  Prinsep.  The  substance  of  the  charge 
against  him  now  is  that  he  sent  Rs.  200  and  Rs.  125  by  means  of  hundis  to 
conspirators,  with  a  knowledge  of  the  purposes  for  which  the  money  was  want- 
ed. The  defence  is  that  these  hundis  were  on  account  of  commercial  transac- 
tions, and  Amir  Khan's  books  bear  this  out.  The  evidence  begins  with  acts 
that  occurred  35  years  ago.  The  proceedings  were  opened  by  the  reading  of  a 
notice.  There  was  no  opening  speech  or  statement  of  facts  which  the  prose- 
cution intended  to  put  forward  and  prove.  We  laboured  under  great  disadvan- 
tage in  not  knowing  what  case  we  were  called  upon  to  meet,  or  within  what  pe* 
riod  the  charges  were  to  be  limited  until  the  close  of  the  prosecution. 

A  notice  was  served  on  the  accused  on  the  23rd  January  1871,  when  the 
trial  had  already  proceeded  three  days.  The  notice  was  to  produce  before  the 
Magistrate,  on  the  22nd  January  1871,  books  and  two  letters  dated  prior  to  1859. 
This  notice  was  not  sufficient  for  the  final  trial.  The  letters  and  book  mentioned 
in  the  notice  had  been  in  the  possession  of  the  prosecution  for  several  years. 
The  existence  of  these  letters  was  only  proved  by  the  evidence  of  the  convicted 
felon,  Mahomed  Shafi,  who  was  allowed  to  give  secondary  evidence,  of  their 
contents.  The  objed  of  the  notice  was  to  enable  the  prosecution  to  give  oral 
evidence  of  the  book  and  of  the  letters. 

*  See  The  Queen  v.  Payne,  L.  R^  i  C.  C  R.,  349. 
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The  Ameiided  charges  all  relate  to  acts  said  to  have  been  committed  at  Cal-        1871. 
cutta.    The  Sessions  Court  of  Patna  had  no  jurisdiction  to  try  Amir  Khan.  — ^    ^ 
The  warrant  was  issued  by  the  Magistrate  before  any  of  the  depositions  were       ^ 
taken.     [Couch,  C.J. — ^The  case  came  properly  before  the  Patna  Court,  as  the        ^' 
dharge  prepared  by  the  committing  Magistrate  embraced  acts  committed  at  '* 

Patna,  as  well  as  in  Calcutta.    You  do  not  say  that  the  Magistrate  had  not  the       ■«'A!I> 
power  to  commit     It  is  not  necessary  to  show  the  entire  regularity  of  the  pro-  ^  ®'  ^*  .^'  ^^' 
ceedings  before  the  Magistrate.     You  might  have  applied  to  this  Court  to  send  ['7  ^*  R«  »sO 
for  the  record  and  make  the  requisite  order :  you  cannot  now  objeft  to  the  pro- 
ceedings before  Mr.  Prinsep.]     The  learned  Counsel  then  proceeded  to  discusd 
the  merits  of  the  case  and  the  evidence. 

The  Advocate-General  for  the  Crown. — ^The  case  is  one  that  rests  upon 
evidence  alone.  The  theory  put  forward  by  the  defence,  that  these  hundi  trans- 
actions were  commercial  transactions  on  account  of  the  sale  of  books,  is  absurd, 
because  it  is  proved  that  there  were  no  book  transactions  between  the  parties. 
The  theory  that  the  letters  were  forgeries  is  destroyed  by  what  was  said  by  Amir 
Khan  and  Mosahib  Ali  in  Major  Parsons'  presence. 

The  Advocate-Greneral  proceeded  to  read  the  evidence  as  to  acts  prior  to 
the  year  1861.  [Mr.  Anstey  objected  to  this  evidence  being  gone  into.]  The 
evidence  has  been  gone  into  fully  on  the  other  side.  1  read  this  to  show  the 
acts  during  the  period  covered  by  the  charge,  2.^.,  the  years  1861  and  1863  ; 
to  understand  them  we  must  see  the  history  of  the  case  and  the  antecedent  facts ; 
I  also  read  it  on  the  ground  that,  although  the  Judge  has  acquitted  the  prison- 
er (I  am  not  opening  these  charges),  yet  the  evidence  of  these  witnesses  can  be 
looked  at,  because  the  Judge,  while  not  disbelieving  it,  rejected  it  because  it 
was  not  corroborated  ;  yet  that  evidence  will  be  a  corroboration  of,  and  would 
have  a  bearing  on,  the  two  charges  on  which  the  prisoner  has  been  found  guilty. 
[Mr.  Anstey, — ^That  cannot  be  done  \  there  is  no  appeal  on  an  acquittal.  W© 
went  into  that  evidence  only  to  show  the  contradictions  between  the  witnesses 
and  the  strong  objections  which  existed  to  the  whole,  and  the  utter  untrustworthi- 
ness  of  the  evidence  on  the  other  charges.  Couch,  C.J. — ^The  evidence  is  ad- 
missible to  explain,  particularly  when  the  offence  charged  is  a  conspiracy.] 

Three  preliminary  objections  were  taken  :  the  first,  that  the  warrants  bore 
date  the  day  before  the  depositions  were  taken,  has  already  been  disposed  of ; 
the  other  two  were  the  removal  of  Amir  Khan  from  the  jurisdiction  oi  the  High 
Court,  and  the  plea  of  autrefois  convict.  To  notice  the  second  first,  the  act  of 
the  Governor-General,  in  arresting  and  imprisoning  Amir  Khan  underthe  powers 
vested  in  him  by  Regulation  III.  of  181 8,  was  in  no  sense  a  judicial  proceeding. 
Phear,  T.'s  remarks^  are  misunderstood.  The  word  "  determined "  in  that 
Regulation,  in  the  connection  in  which  it  is  found,  means  simply  resolved,  and 
not  that  a  question  being  raised  between  the  Crown  and  the  prisoner,  the  Go- 
vernor-General in  Council  has  come  to  a  judicial  determination  on  the  point 
The  procedure  under  Regulation  III.  is  purely  ex  partey  and  executive  in  its 
nature,  and  in  no  sense  can  it  be  said  that  a  decision  on  the  merits  of  the  case 
has  been  given  under  that  Regulation.  Phear,  J.,  only  says  that  the  warrant 
is  a  warrant  of  commitment,  reciting  that  which  is,  by  virtue  of  the  Regulation^ 
equivalent  to  a  conviction.  The  act  was  a  proceeding  in  the  interests  of  the 
State.  The  preamble  to  the  Regulation  explains  the  nature  of  the  proceeding., 
[Mr.  Anstey, — ^There  is  no  mistake  about  Phear,  J.'s  meaning.    At  page  476  of 

^  In  the  matter  of  Amir  Khan,  6  B.  L.  R.  4^  at  p.  291  (or  at  p.  297  of  this  book). 
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1871.        the  Report,  he  says,  after  referring  to  Act  XXXIV.  of  1850  and  Actlll.  of  1858 : 

- — Q "  The  real  effect  of  these  Acts  is  that  they  create  and  make  lawful  a  new  cause 

yuBBN       ^£  imprisonment,  and  constitute  the  Governor-General  in  Council  a  Court,  en- 
^'  dowed  with  the  fullest  discretion  to  adjudicate  such  a  cause,  and  with  power  to 

^^^^  imprison  therefore  during  pleasure,"  which,  Lord  Coke  says,  means  imprison- 
Khan,  m&xiX  for  life.  "  It  may,  indeed,  be  taken  in  effect  that,  on  the  present  occasion, 
9  B.  L.  R.  36.  jjjg  High  Court  has  enquired  into  the  legality  of  Amir  Khan's  imprisonment,  and 
[17  W.  R.  15.J  jjag  ascertained  that  he  is  imprisoned  under  a  conviction  and  commitment  of  a 
competent  tribunal,  the  warrant  of  which  conviction  and  commitment  is  good 
on  the  face  of  it."]  The  preamble  has  the  words  "  with  a  view  to  ulterior  pro- 
ceedings." [Couch,  C.J. — Was  the  point  argued  at  the  bar  whether  the  Go- 
vernor-General acting  under  that  Regulation  is  a  Court  ?]  No,  the  question  was 
not  argued  by  me.  1  only  argued  that  no  appeal  lies  from  a  refusal  of  a  writ 
of  habeas  corpus.  It  certainly  was  not  my  argument  before  Norman,  J.  [Couch, 
C.J. — ^The  difficulty  is  that  the  law  was  laid  down  in  this  very  man's  case.] 
Norman,  J.,  based  his  judgment  on  very  different  grounds.  There  is  no  reason 
for  saying  that  Markby,  J.,  agreed  with  Phear,  J.,  further  than  in  dismissing  the 
appeal.  Phear,  J.,  made  those  remarks  on  appeal.  The  case  was  not,  in  its 
nature,  an  appealable  matter.  I  urged  this,  but  the  Court  gave  no  decision  upon 
that  point.  If  one  Judge  refused  a  habeas  corpus y  another  Judge  might  have 
granted  it.  Phear,  J.,  dismissed  the  appeal  on  grounds  of  his  own.  It  can 
hardly  be  said  that  it  was  the  opinion  of  the  Court  that  the  Governor-General  in 
Council  was  empowered  to  pass  judgment  and  sentence,  and  that  those  proceed- 
ings might  be  pleaded  in  bar  of  a  trial  under  the  usual  procedure.  If  Phear, 
J.'s  judgment  does  decide  what  it  is  said  to  lay  down,  I  maintain  it  is  not  good 
law.  There  is  nothing  in  the  Regulation  in  the  nature  of  a  judicial  enquiry. 
The  preamble  and  the  whole  Regulation  show  that  it  is  a  statutory  power  given 
to  the  Governor-General  in  Council  to  imprison  persons  without  a  judicial  enquiry 
when  it  is  dangerous  to  the  State  to  let  them  be  at  large.  That  regulation  is 
more  in  the  nature  of  a  permanent  Statute  for  the  suspension  of  the  Habeas 
Corpus  Act  whenever  the  exigencies  of  the  State  in  the  judgment  of  the  Govern- 
or-General in  Council  may  so  require.  The  same  might  now  be  effected  by 
the  Governor-General  alone  in  the  form  of  a  proclamation  under  the  Councils 
Act  for  a  period  of  six  months. 

As  to  the  question  of  the  prisoner's  removal  from  Calcutta,  and  the  juris- 
diction of  the  Patna  Court,  what  peculiar  right  had  Amir  Khan  to  be  tried  in 
Calcutta  ?  There  was  no  birthright,  but  only  the  right  of  residence.  Under 
the  Statutes  of  William  III.  and  Anne,i  no  evidence  can  be  given  in  cases  of 
treason  of  acts  that  transpired  more  than  three  years  before  trial.  The  Penal 
Code  introduces  a  new  law  by  s.  121.  There  is  no  limitation  in  Calcutta 
or  elsewhere.  The  offence  is  the  same,  and  the  punishment  is  the  same,  whether 
the  trial  takes  place  in  Calcutta  or  Patna.  How  then  was  Amir  Khan  prejudiced  ? 
The  English  law  does  not  apply  in  Calcutta.  He  is  a  native  of  Patna,  where 
his  family  have  always  resided,  except  on  two  occasions.  He  goes  and 
lives  there  himself  whenever  his  business  allows  him.  Calcutta  is  only  a  tem- 
porary residence  to  such  men  engaged  in  trade.  He  was  charged  with  crimes 
committed  at  Patna  and  Calcutta.  It  is  true  in  the  result  the  only  overt  acts  found 
as  proved  were  committed  at  Calcutta,  but  all  the  other  charges  were  pending 
against  him  then.  The  accusation  was  that  he  was  a  member  of  a  conspiracy 
at  Patna.    These  charges  were  afterwards  amended  by  the  Sessions  Judge. 

>  7  &  8  Wm.  IIL,  c.  3,  s.  5  ;  and  7  Anne,  c  21. 
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[Couch,  C.J. — ^The  offence  is  under  the  Penal  Code,  and  must  be  tried  by  the  Cri-        1871. 
minal  Procedure  Code.    We  cannot  decide  according  to  the  English  law  of  con-  — oueeii^ 
spiracy.     The  crime  here  amounts  to  an  abetment  of  conspiracy.     How  was  the 
charge  framed  ?]  (Reads  the  charges,)    The  prisoner  was  found  guilty  under  the        j^' 
first  and  third  heads  of  the  amended  charge.    Under  the  first,  under  Act  XI.  of  "^ 

1857,  he  would  be  liable  for  certain  acts  of  abetment  of  the  conspiracy.  Under  Khan, 
the  other,  the  third  head  of  charge,  he  would,  upon  the  evidence,  come  under  the  ^  ^'  ^'  ^*  ^^' 
definition  of  abetment  contained  in  the  Penal  Code,  s.  107.  It  really  amounts  ^'7  W»  R*  »50 
substantially  to  a  charge  of  conspiracy  to  wage  war  against  the  Queen  with  others, 
known  or  unknown,  which  was  afterwards  abetted,  by  different  overt  acts,  at  differ- 
ent times  and  places.  It  was  a  treason  of  which  the  focus  was  at  Patna,  where 
all  the  principal  acts  took  place,  and  where  Amir  Khan  was  properly  tried  for 
such  acts.  If  he  was  not  properly  tried  there,  the  Government  would  have  to 
institute  numerous  prosecutions  all  over  the  country  for  the  same  conspiracy.  In 
Queen  v.  Nelson  and  Brand,  the  Lord  Chief  Justice  in  his  charge  to  the  Grand 
Jury  does  not  lay  down,  as  a  general  proposition  of  law,  that  a  man  has  a  right 
to  be  tried  in  the  place  where  he  is  arrested  ;  but  that  it  would  be  an  arbitrary 
and  unwarrantable  exercise  of  authority  to  remove  a  person  from  a  place  where 
he  was  arrested,  and  might  be  tried,  to  another  jurisdiction,  where  he  might  equal- 
ly be  tried,  if  such  were  done  for  the  purpose  of  getting  the  trial  before  a  Judge 
who  was  known  to  be  more  likely  to  convict,  or  who,  on  conviction,  was  likely 
to  pass  a  more  severe  sentence.^  These  remarks  are  not  at  all  applicable  to  this 
case.  But  he  does  not  impugn  the  general  proposition  of  law  that  a  trial  may 
take  place  anywhere  where  overt  acts  have  taken  place.  There  is  no  suggestion 
that  Mr.  Prinsep  was  a  severe  Judge,  or  a  Judge  who  was  likely  to  convict ;  but 
upon  other  grounds  the  prisoner  objected  to  being  tried  at  Patna.  In  the  case 
of  The  King  v.  Brisac?  it  was  decided  that  an  information  at  common  law  for 
a  conspiracy  between  the  captain  and  purser  of  a  man-of-war  for  planning  and 
fabricating  false  vouchers  to  cheat  the  Crown  (which  planning  and  fabrication 
were  done  upon  the  high  seas)  is  well  triable  in  Middlesex,  upon  proof  thereof 
the  receipt  by  the  Commissioners  of  the  Navy  of  the  false  vouchers  transmitted 
thither  by  one  of  the  conspirators  through  the  medium  of  the  post,  and  the  ap- 
plication there  by  a  third  person,  a  holder  of  one  such  vouchers  (a  bill  of  ex- 
change) for  payment,  which  he  there  received.  The  application  by  the  holder 
for  payment  in  London  was  held  to  be  an  overt  act,  which  gave  jurisdiction  to 
the  Courts  in  London. 

There  is  no  doubt  that  a  conspiracy  has  been  proved  at  Patna,  and  Amir 
Khan  has  been  found  to  have  taken  part  in  it.  There  were  a  great  many  men 
to  be  tried  for  their  joint  action,  and  it  was  more  convenient  to  try  them  there 
than  here.  There  may  be.  a  little  hardship,  but  it  is  not  illegal.  Substantially 
and  really,  the  conspiracy  is  the  offence ;  the  overt  act  is  the  evidence  of  it  ac- 
cording to  English  law — Reg.  v.  Best?  King  v.  Seward,^  and  King  v.  Gill.^ 

I  shall  now  consider  the  provisions  of  the  Criminal  Procedure  Code  with 
respect  to  the  offence  of  abetting  under  s.  107  of  the  Penal  Code.  That 
section  says  :  "  A  person  abets  the  doing  of  a  thing,  who  (first)  instigates  any  per- 

*  At  p.  116  of  the  Charge  to  the  Grand  Jury. 
'  4  East.  164. 

*  2  Ld.  Raym.  1 167. 

*  I  A.  &iE.  706. 
'  2  B  &  A.  204. 
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1871.        son  to  do  that  thing ;  or  (secondly)  engages  with  one  or  more  other  person  or  per- 
—  Queen       ^^^^  ^^  ^^y  conspiracy  for  the  doing  of  that  thing,  if  an  act  or  illegal  omtssioii 
^  takes  place  in  pursuance  of  that  conspiracy,  and  in  order  to  the  doing  of  that 

j^'  thing ;  or  (thircily)  intentionally  aids,  by  an  act  or  illegal  omission,  the  doing  of 

^**'*  that  thing."  Under  the  second  and  third  branch,  Amir  Khan  has  been  pjoper- 
Kham,  jy  fQu^^  guilty  of  abetting.  Even  if  the  case  be  not  treated  as  a  conspiracy,  it 
9  B.  I,.  If.,  36.  ^ould  be  aiding  to  do  a  thing,  &c.,  but  I  put  it  under  the  second  branch.  The 
E17  W.  R.  15  J  conspiracy  or  agreement  of  several  persons  to  act  together  with  a  common  ob- 
ject must  be  proved,  before  evidence  can  be  given  of  the  acts  of  any  person  not 
in  the  presence  of  the  prisoner.  It  is  said  in  East's  Pleas  of  the  Crown,  page  96: 
"  As  it  happens  more  frequently  in  trials  for  this"  (1*.  f.,  the  offence  of  high  trea- 
son) '^  than  for  any  other  offence,  that  the  acts  of  some  of  the  conspirators^  m 
the  absence  of  the  others,  are  given  in  evidence  against  them,  it  may  be  worth 
a  more  particular  enquiry  in  what  planner  the  rule  is  applied.  In  this,  as  in  other 
cases  founded  in  conspiracy,  the  conspiracy  or  agreement  among  several  to  act 
together  for  a  particular  end  must  be  established  by  proof,  before  any  evidence 
can  be  given  of  the  acts  of  any  person  not  in  the  presence  of  the  prisoner.  An4 
this  must,  generally  speaking,  be  done  by  evidence  of  the  party's  own  acts,  and 
cannot  be  collected  from  the  acts  of  others,  independent  of  his  own ;  as  by  express 
evidence  of  the  fact  of  a  previous  conspiracy  together,  or  of  a  concurrent  know- 
ledge and  approbation  of  each  other's  acts.  But  it  may  also  be  done  by  evidence 
of  the  acts  of  the  prisoner  and  of  any  other  with  whom  he  is  attempted  to  be  so 
connected,  concurring  together  at  the  same  time  and  to  the  same  purpose  or 
particular  object."  What  a  concurrence  there  is  here  betr^'een  the  letters  of 
Amir  Khan  to  Khaja  Mian  Jan  and  those  of  Yahia  Ali  to  the  same  man  refer- 
ring to  the  purpose  for  which  the  money  was  transmitted — in  both  price  of 
books,  &c.,  and  other  secret  terms  are  used  I  When  the  conspiracy  is  estab- 
lished, all  the  acts  of  the  persons  engaged  in  the  common  undertaking  are 
receivable  in  evidence.  '  J^ex  v.  Horne  Tooke}  Rex  v.  Hardy ^  and  King  v. 
Stone?  In  a  later  case  of  Reg,  v.  Frost?  the  Chartist  trial  of  1840,  acts  prie- 
vious  to  the  prisoners'  joining  were  allowed  to  be  given  in  evidence.  In  Keg, 
v.  Esdailey^  the  same  principle  was  laid  down,  and  the  doctrine  was  carried  very 
far,  and  a  rule  on  the  ground  of  misdirection  was  refused.  The  third  head  erf 
charge  also  was  properly  tried  at  Patna.  By  s.  28  of  the  Criminal  Procedure 
Code,  the  abetment  of  an  offence  may  be  enquired  into  and  tried  by  the  Coujt 
which  would  have  jurisdiction  to  try  the  offence  abetted.  The  pffence  here  if 
the  conspiracy  at  Patna.  [Couch,  C.J.— The  offence  is  waging  of  war.  There 
was  no  war  in  Patna.]  It  would  be  abetment  of  an  abetment,  which  of  itself  1$ 
an  offence.  [Macpherson,  J. — ^The  prisoner  is  not  charged  with  that]  True, 
the  charge  is  not  put  in  that  specific  form;  but,  considering  that  the  substance 
of  the  accusation  was  conspiracy,  it  matters  little  whether  these  overt  acts  are 
treated  as  abetment  of  the  conspiracy  or  as  abetment  of  an  abetment  of  that  con- 
spiracy, so  that  the  Court  could  give  judgment  upon  that.  Although  the  entries 
c|  these  moneys  were  made  in  C^cutta,  yet  they  could  be  enquired  into  at  Patna, 
because  the  abetment  was  in  Patna  of  an  abetment  of  the  offence  of  waging  war. 
It  comes  round  very  nearly  to  the  English  law.  If  there  are  loo  men  to  b^  tTie4 
for  abetting  in  various  ways  and  at  different  places  with  one  common  design, 
they  are  guilty  of  acts  of  abetment  of  the  principal  offence. 

>  East's  Pleas  of  the  Crown  98. 

«  /*.  99. 

»  9  C.  &  P.  129. 

*  I  F.  &  F.  213. 
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I  must  call  attention  to  another  pait  of  tbe  case  vkbout  making  a  disltiACt        i9fs. 
point  of  it,  viz,,  the  acquittal  on  several  charges.    Thesje  acquittals  were  on  the      q^^^ 
ground  that  they  were  supported  by  the  evidence  of  accomplices  who  were  no^ 
corroborated,  although  the  Judge  believed  the  witnesses,  but  he  thought  he  was        ^* 
bound  by  the  rule  that  required  corroboration  of  the  evidence  of  an  accomplice.      ,^** 
The  Court  can  look  into  that  evidence  to  see  Amir  Khan's  connection  with  the      *«*^*» 
conspiracy,  and  in  confirmation  of  other  evidence.     [Couch,  CJ. — IJoes  not  ^  ^*  *"  *•  ^^ 
that  evidence  require  corroboration  before  we  look  at  it  ?]     Your  Lcffdships  caji  [«?  W/.  R.  i^.] 
read  it  and  say  whether  it  is  not  sufficient  evidence  on  collateral  points.    Sup- 
pose the  Judge  cautipns  the  jury  properly  against  the  danger  of  believlxi^  such 
evidence,  but  notwithstanding  such  caution,  the  jury  believe  tbs  evidence,  they 
may  act  upon  it,  and  their  verdict  cannot  be  set  aside ;  ^  if  the  Judge  believe 
it,  why  may  he  not  act  upon  it  ?     [Couch,  CJ. — Suppose  that  to  be  so,  we  are 
not  bound  to  believe,  because  the  Judge  might  have  believed.    We  shall  re- 
quire corroboration.    This  is  merely  a  mle  of  practice  as  to  what  weight  should 
be  given  to  the  evidence  of  an  accomplice.]     The  Judge  has  treated  It  as  a 
stringent  rule  of  law  binding  on  him,  without  allowing  him  to  es^eccise  h^  dis- 
cretion as  to  the  acceptance  or  rejection  of  the  evidence  of  any  particular  wit- 
ness if  that  witness  was  not  to  be  depended  on.    He  rejects  evidence  which  he 
evidently  believed.     [Couch,  CJ. — Do  you  mean  to  s^y  that  one  can  act  upon 
evidence  not  corroborated,  and  which  three  assessors  have  disbelieved  ?     Y^s, 
corroboration  is  not  necessary.     [Couch,  CJ. — We  should  be  setting  a  bad 
example.]     Supposing  it  to  be  even  a  rule  of  law,  and  not  one  of  practice  merely, 
it  would  not  exclude  the  evidence  as  to  collateral  matters.    In  The  Quun  y. 
Siubbs}  it  is  laid  down  that  "  it  is  not  a  rule  of  law,  but  of  practice  only,  that 
a  jury  shall  not  convict  on  the  unsupported  testimony  of  an  accomplice.    There- 
fore, if  a  jury  chose  to  act  on  such  evidence  only,  the  conviction  cannot  be 
quashed  as  bad  in  law."     So  too  in  The  Queen  v.  JEiahi  Bax?  it  was  laid  down 
that  "  a  conviction  founded  upon  the  uncorroborated  evidence  of  one  or  mofe 
accomplices  alone  is  valid  in  law.'' 

(After  stating  the  facts  and  circumstances,  as  already  stated,  to  show  Amir 
Khan's  connection  with  the  conspiracy,  the  Advocate-General  proceeded) : — 
The  letters  in  Reg,  v.  Barnardtsion^  were  totally  different  from  the  letters  in 
t!iis  case.  They  were  in  plain  ordinary  language,  and  had  a  natural  meaning 
of  their  own,  but  it  was  attempted  to  make  them  treasonable  by  strained 
meanings  of  words  and  expressions  employed  in  them  :  but  the  lettecs  here 
were  not  reconcilable  with  any  natural  meaning,  or  with  any  theory  of  com- 
mercial business,  and  could  only  be  understood  by  those  who  understood  their 
real  and  secret  meaning. 

Whether  the  true  doctrine  of  the  Koran  and  the  Mahomedan  relirion  be 
to  make  war  against  the  British  Government  or  not,  does  not  touch  the  ^slion 
di  Amir  Khan  s  guilt  or  innocence.  It  is  proved  that  certain  persons  consider 
such  war  a  religious  duty,  and  that  fights  have  taken  place  between  them  and 
the  British  troops,  and  Amir  Khan  has  done  acts  to  abet  such  waging  of  war. 

Mr.  AnsUy  in  reply.— The  evidence  as  to  the  earlier  matters  being  dis- 
believed by  the  Judge,  the  pro8eputio;n  is  reduced  to  the  solitary  case  of  the 
tljxree  hundJ^s,  whiph  rests  OA  the  most  dang^rpjas  gf  all  kinds  of  fvidenpe-    ft 

'_  . .  ■  -  ■  — ^— ^^-~— ~^— ^ 

»  2SL.J.  Rep.,  M.  C.i6. 

s  Case  No.  i86 ;  29th  May  1866. 
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1871.        seems  to  have  escaped  the  attention  of  my  learned  friend  that  neither  Naba- 
Qyggj,       krishna  Ghose  nor  Major  Parsons  was  present  at  the  arrest  of  Kazi  Mian  Jan, 

^^  or  knew  anything  about  his  arrest. 

Amir  '^^^  ^"^^  evidence  is  that  of  approvers  and  accomplices,  and  of  these, 

„  moreover,  some  were  prisoners  and  convicted  felons,  and  many  had  received 

'       rewards  and  remissions  of  parts  of  their  punishments  from  Government.     Th6 

9  B.  L.  K.  3  .  account-books  do  show  the  sale  of  books  and  also  of  salt,  but  the  persons  to 

[17  W.  R,  15.]  ^ijQuj  those  sales  purported  to  have  been  made,  and  who  ought,  in  fairness  to 

the  defendants,  to  have  been  called  by  the  prosecution,  were  not  so  called. 

The  consideration  of  treason  is  apparently  omitted  from  the  Penal  Code 
from  design.  Abetment  seems  to  have  been  intended  to  take  its  place.  Abet- 
ment has  taken  the  place  of  conspiracy.  The  learned  Advocate-General  says 
there  may  be  an  abetment  of  an  abetment.  Such  an  interpretation  of  the  law 
ought  not  to  be  allowed.  If  abetment  of  abetment  is  allowed,  why  should  it 
not  be  allowed  to  go  on  from  1861  to  1871,  and  then  to  1881,  and  so  on  to 
eternity,  generation  after  generation  ? 

The  Advocate-GeneraFs  view  of  The  Queen  v.  Elaht  Bax  ^  is  imperfect. 
The  accomplice  knows  all  the  secrets  and  facts,  and  has  only  to  name  persons 
to  destroy  them;  that  is  the  reason  Lord  Abinger  gave.  Sir  Barnes  Peacock  gave, 
and  Mr.  Justice  Jackson  gave,  for  discrediting  an  accomplice.  Here  evidence 
was  given  under  the  pressure  of  fear  and  under  a  hope.  This  last  remark  is  appli- 
cable to  nearly  all  the  witnesses.  Confessions  drawn  by  promises  of  favour  are 
not  receivable,  but  these  were  obtained  by  artifice,  promise,  &c.  It  rests  with 
those  who  bring  such  confessions  into  Court  to  show  that  there  was  no  influence 
exercised  over  the  mind  of  the  witness.  The  Judge  says  the  Code  of  Criminal 
Procedure  has  been  violated  ;  yet  he  has  received  and  given  full  effect  to  such 
evidence.  If  it  is  a  rule  of  practice,  it  is  a  rule  of  law.  It  is  the  same  thing 
to  a  Judge,  though  it  may  be  open  to  a  jury  to  act  upon  such  evidence.  In  this 
case  it  is  a  rule  of  law,  and  not  of  practice,  see  s.  28,  Act  II.  of  1855.  That 
Act  must  be  read  in  pari  materid  with  the  Penal  Code.  It  was  not  in  the  dis- 
cretion of  the  Judge  to  take  into  consideration  the  evidence  not  corroborated. 

It  appears  from  a  pamphlet  report  of  the  arguments  that  the  learned  Ad- 
vocate-General argued  that  the  sole  jurisdiction  was  with  the  Governor-General, 
and  the  case  was  concluded.  [The  Advocate- General, — I  have  said  that  I  did 
not  argue  the  point.  The  argument  did  not  turn  upon  that  question  at  all.  It 
is  a  mistake  in  the  report.] 

Couch,  C.J. — In  this  case  the  appellant,  Amir  Khan,  has  been  convicted 
by  the  Sessions  Judge  of  Patna  of  the  offence  of  abetment  at  Calcutta  of  waging 
war  against  the  Queen  in  the  years  1861  and  1862  ;  the  first  charge  being  laid 
as  an  offence  under  Ad  XL  of  1857,  and  the  second  as  an  offence  under  s.  121 
of  the  Penal  Code. 

The  learned  Counsel  for  the  appellant,  Amir  Khan,  took  three  preliminary 
objections  on  his  behalf.  The  third  objection,  namely,  that  the  proceedings 
before  the  Magistrate  who  committed  the  case  for  trial  were  irregular,  in  that 
none  of  the  depositions  were  taken  before  the  accused  persons  were  brought 
before  him  (as  1  understand  the  objection),  was  disposed  of  in  the  course  of  the 
argument.  It  is  clear,  upon  the  decisions  of  this  Court,  as  well  as  upon  the 
decision  of  the  High  Court  of  Bombay,  that  such  an  objection  as  that  ought  not 
to  prevail,  and  I  do  not  think  it  necessary  to  say  anything  more  with  regard  to  it.* 

i . — ■ '    ■     ■  i  ^ 

»  16  How.  St.  Tr,  333. 

3  See  7%tf  Queen  v.  Narayan  Naik,  5  B.  L.  R.  65o  (see  p.  223  of  this  book). 
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The  first  of  the  remaining  two  objections  was  that  the  Sessions  Court  at        1871. 
Patna  had  no  jurisdiction  to  try  the  accused  for  offences  which  were  committed  ' — q^^^^ — 
at  Calcutta.  ^ 

Now,  by  s.  4,  Act  XVII.  of  1862,  it  is  provided  that,  "  in  the  investigation  ^' 
and  trial  of  offences  committed  before  the  ist  day  of  January  1862,  the  Crimi-  ^^^^ 
nal  Courts  of  the  several  grades,  and  the  officers  of  police,  shall,  after  the  pass-  Khan, 
ing  of  this  Act,  be  guided  by  the  provisions  of  the  .Code  of  Criminal  Procedure,  9  B.  L.  R.  36. 
so  far  as  the  same  can  be  applied,  wherever  the  said  Code  shall  be  in  operation  ['7  W.  R.  15.  J 
at  the  time  of  such  investigation  or  trial ;  and  for  the  trial  and  punishment  of 
such  offences,  such  Courts  shall  exercise  the  jurisdiction  and  powers  vested  in 
them  under  the  said  Code  of  Criminal  Procedure :  provided  that  no  person 
convicted  of  any  such  offence  shall  be  liable  to  any  other  punishment  than  that 
to  which  he  would  have  been  liable  had  he  been  convicted  of  such  offence  before 
the  said  ist  day  of  January  1862,  and  that  no  such  person,  who  shall  claim  the 
same,  shall  be  deprived  of  any  right  of  appeal  or  reference  to  a  Sudder  Court 
which  he  would  have  enjoyed  had  the  trial  been  held  under  any  of  the  Regulations 
or  Acts  hereby  repealed."  These  words,  which  are  very  extensive,  "  shall 
exercise  the  jurisdiction  and  powers  vested  in  them  under  the  Code  of  Criminal 
Procedure,"  would  give  to  the  Sessions  Court  at  Patna  jurisdiction  to  try  the 
accused.  Amir  Khan,  not  only  for  the  offence  which  was  charged  to  have  been 
committed  contrary  to  the  provisions  of  the  Penal  Code,  but  also  for  the  offence 
under  Act  XI.  of  1857.  In  order  to  see  whether  there  was  jurisdiction,  we  must 
look  to  the  provisions  of  the  Code  of  Criminal  Procedure.  S.  26  of  that  Code 
provides  that,  *^  except  where  otherwise  expressly  provided  by  this  Act,  every 
offence  shall  be  enquired  into  and  determined  in  the  district  in  which  the  of- 
fence was  committed  :  provided  that  nothing  in  this  section  shall  exempt 
European  British  subjects  from  being  tried  and  convicted  before  the  Supreme 
Courts  of  Judicature  for  offences  committed  beyond  the  local  limits  of  such  - 
Courts."  Then  comes  s.  27,  which  does  not  apply  here  ;  and  the  nejit  section, 
which  is  applicable  to  the  present  case,  is  s.  28,  which  provides  that  "the abet- 
ment of  an  offence,  wherever  such  abetn^ent  shall  have  taken  place,  may  be 
enquired  into  or  determined  in  any  district,  or  division  of  a  district,  in  which 
the  offence  abetted  may  be  enquired  into  or  determined  by  any  Court  which 
has  jurisdiction  to  try  such  offence,  as  if  the  abetment  had  been  committed  at 
the  same  place  at  which  the  offence  abetted  was  wholly  or  partly  committed ; 
or  the  abetment  may  be  enquired  into  or  determined  in  any  district,  or  division 
of  a  district,  within  which  the  abettor  has  done  anything  for  abetting  the  com- 
mission of  such  offence."  The  offence  of  which  the  accused  Amir  Khan  has 
been  convicted  is  the  abetment  of  waging  war  against  the  Queen,  the  act  abetted 
having  been  committed,  and  the  abettor,  therefore,  being  liable  to  the  punish- 
ment for  the  offence  of  waging  war  against  the. Queen,  as  provided  by  s.  109 
of  the  Penal  Code.  Now,  the  waging  of  war  did  not  take  place  in  the  district 
of  Patna ;  and  the  part  of  this  section  (28),  which  is  applicable  to  the  present 
case,  is  the  latter,  which  provides  that  the  "  abetment  may  be  enquired  into  or 
determined  in  any  district  within  which  the  abettor  has  done  anything  for  abetting 
the  commission  of  the  offence."  The  abetment  charged  against  Amir  Khan 
was  that  he  had  engaged  in  a  conspiracy  to  wage  war  against  the  Queen,  which 
was  an  offence  under  s.  107  of  the  Penal  Code.  That  section  provides  that 
"  a.  person  abets  the  doing  of  a  thing  who  instigates  any  person  to  do  that  thing, 
or  engages  with  one  or  more  other  person  or  persons  in  any  conspiracy  for  the 
doing  of  that  thing,  if  any  act  or  illegal  omission  takes  place  in  pursuance  of 
that  conspiracy  and  in  order  to  the  doing  of  that  thing."  That  was  the  abet- 
ment charged,  and  of  which  Amir  Khan  has  been  found  guilty  by  the  Sessions 


Digitized  by 


Google 


$04  SEN&AL  £A  W  REPORTS.  VOL.  i*. 

1S71.        CouFt    Now>  the  rule  of  law  is  that,  where  several  {Persons  are  proved  ta  have 
— T — - — combined  together  for  the  same  illegal  purpose,  any  act  done  bj  one  of  the 
yuBBN      parties  in  pursuance  of  the  original  concerted  plan,  and  with  reference  to  the 
*'  common  object,  is,  in  the  contemplation  of  law,  die  act  of  the  whole.    Each 

Amir  ^^^  jg  ^^  agent  of  the  others  in  carrying  out  the  objects  of  the  conspiracy,  and 
^^«AN«  doing  anything  in  furtherance  of  the  common  design-  This  was  determined 
gB.  L.  |('3^  in  England  in  the  case  of  Rex  v.  Bowes,  ^  cited  by  Grose,  J.,  in  The  King  v. 
[i/W^R.  15.]  Brisacy^  and  cited  to  us  by  the  learned  Advocate-General,  and  the  law  has, 
from  the  period  when  that  case  was  decided,  been  the  settled  law  in  England. 
It  rests  upon  a  principle  which  is  equally  applicable  in  this  country.  There  is 
not  any  peculiarity  of  English  law  in  this  matter,  but  it  rests  upon  the  general 
law  which  has  been  stated  that,  where  parties  concert  together,  and  have  a  com- 
mon object,  the  act  of  one  of  the  parties,  done  in  furtherance  of  the  common 
object  and  in  pursuance  of  the  concerted  plan,  is  the  act  of  the  whole  of  them. 
To  apply  diat  principle  to  the  present  case.  If  it  were  proved  that  Amir  Khan 
engaged  in  a  conspiracy  to  wage  waragainst  Her  Majesty,  acts  done  within  the  dis- 
trict of  Patna  by  anyone  of  the  persons  with  whom  he  so  engaged  in  pursuance 
pf  the  original  concerted  plan,  and  with  reference  to  the  common  object,  would 
be^  in  point  of  law,  the  acts  of  the  accused,  Amir  Khan ;  and  it  would  be  the  same 
as  if  he  himself  had  done  the  acts  within  the  district  of  Patna,  although  at  the  time 
he  might  not  be  there,  and  might  be  remaining  at  Calcutta.  Thus,  the  case  is, 
in  my  opinion,  brought  within  the  provisions  of  s.  28  of  the  Code  of  Criminsd 
Procedure,  the  abettor  having  done  something  for  abetting  the  commission  of 
the  offence  within  the  district  of  Patna,  and  that  q)pears  to  me  to  be  one  and 
a  conclusive  answer  to  the  objection  taken  to  the  want  of  jurisdiction  in  the 
Patna  Courts  to  try  Amir  Khan  for  the  abetment  of  waging  war  against  the 
Queen,  of  which  he  has  been  convicted.  I  do  not  think  that  the  offence  com- 
mitted can  be  regarded  as  the  abetment  of  an  abetment  It  was  not  that  Amir 
khan  abated  other  persons  to  abet  the  waging  of  war ;  he  engaged  with  odier 
persons  in  a  conspiracy  to  wage  war,  atid  did  acts  in  furtherance  of  that  con- 
spiracy* 

There  is  another  way  in  which  the  matter  mav  be  regaided,  which  equally 
dfords  aw  answer  to  the  objeftlon  of  want  of  jurisaiftion.  In  this  case  the  acts 
of  abetment  of  which  the  Sessions  Court  has  found  the  prisoner  guilty  ire  the 
sending  of  money  on  several  occasions  from  Calcutta  to  Patna,  in  furtherance 
of  the  common  design  that  that  money  should  be  made  use  of  in  waging  war 
against  Her  Majesty.  Now,  the  money  was  received  at  Patna,  and  sent  by 
Amir  Khdn  there  through  hundis,  as  proved  by  the  evidence ;  and  until  that 
money  reached  its  destination,  the  sending,  in  point  of  law,  continued  on  the 
patrt  of  Amir  Khan ;  the  money  was  in  the  process  of  being  sent  to  the  persons 
by  whom  it  was  intended  to  be  received  until  they  received  it  at  Patna,  and  there 
wa^,  in  thstt  view  of  the  case,  a  sending  of  the  money  by  Amir  Khan  within  the 
district  of  Pathd,  where  he  has  been  tried  and  convicted.  It  is  on  this  prin- 
ciple that  it  has  been  held,  and  it  is  considered  settled  law,  that  an  indictment 
for  sending  a  threatening  letter  may  be  tried  either  in  the  county  in  which  the 
offender  sent  the  letter,  or  in  the  countv  in  which  the  prosecutor  received  the 
letter  J  and,  iii  like  manner,  in  the  case  ot  a  libel  or  lettei  containing  a  challenge,^ 
if  tiie  letter  be  sent  from  one  county  to  another,  the  trial  may  take  place  in  either 
county.    That  is  applicable  to  this  case  of  sending  the  money,  and  would,  if 


>  4  East  171. 
^  4  East.  164. 
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there  was  not  an  answer  to  the  objection  of  want  of  jurisdiction  on  the  ground        1871. 
I  have  previously  stated,  afford  in  itself  a  suflScient  answer  to  that  objection,  ""oueen""" 
In  my  opinion,  therefore,  the  Court  at  Patna  had  jurisdiction  to  try  the  accused       ^ 

Amir  Khan  for  this  offence,  of  which  he  has  been  convicted.  J"* 

Amir 
There  is,  no  doubt,  an  apparent  want  of  jurisdiction  on  the  face  of  the  pro-       Kham 
ceedings,  because  both  the  charges  upon  which  the  conviction  has  taken  place  ^  3  l.  r.  36. 
allege  that  the  abetment  was  "  at  Cacutta,"  and  there  is  this,  apparent  incon-  ^     *    ''     - 
sistency,  that  the  Sessions  Court  at  Patna  has  found  the  accused  guilty  of  an  '■'^     *      *^*^ 
offence  committed  at  Calcutta.  But  that  is  an  error  or  defect  in  the  charge,  which 
is  cured  by  s.  426  of  the  Code  of  Criminal  Procedure.^    The  charge  might  and 
ought  properly  to  have  been  a  charge  of  the  offence  of  abetment  at  Patna ;  and 
then  evidence  might  have  been  given,  not  merely  of  what  he  did  at  Calcutta, 
but  of  what  the  other  conspirators  did  at  Patna.     It  cannot  be  said  that  the  de- 
fect is  not  one  to  which  s.  426  would  apply,  or  that  the  accused  has  been  in  any 
way  prejudiced  in  his  defence  by  the  erroneous  statement  of  the  abetment  having 
taken  place  at  Calcutta,  when  the  evidence  was  suflBcient  to  show  an  abetment 
at  Patna.     In  truth,  the  proper  mode  of  framing  the  charge  would  have  been 
that  all  the  conspirators  should  have  been  jointly  charged  with  the  conspiracy, 
it  being  alleged  to  have  been  an  abetment  at  Patna,  and  then  the  acts  of  the 
various  conspirators  in  Calcutta  and  in  Patna  might  have  been  given  in  evidence, 
and  there  would  have  been  jurisdiction  to  try  the  accused  at  Patna  if  any  acts 
were  done  in  Patna.     Had  the  accused  been  so  charged  in  this  case,  there  would 
have  been  no  plausible  ground  even  for  the  objection  that  the  trial  should  not 
have  been  held  at  Patna.     It  cannot  be  contended  that  it  is  not  proper  or 
right,  where  persons  are  engaged  in  a  conspiracy,  that  they  should  be  tried  at 
the  chief  place  of  the  conspiracy ;  and  that  is  really  what  has  been  done  in 
the  present  case.    This  disposes  of  the  first  of  the  two  preliminary  objections. 

Then  the  second  objection,  which  was  taken  by  the  learned  Counsel  for 
Amir  Khan,  was  that  Amir  Khan  had  already  been  tried,  convicted,  and 
punished. 

I  am  now  speaking  of  these  two  objections  as  applying  to  the  case  of 
Ainir  Khan  only ;  but,  in  fact,  they  apply  to  the  other  accused  persons  as  well, 
and  it  will  not  be  necessary  to  repeat  the  remarks  which  I  have  to  make  with 
regard  to  Amir  Khan's  case  when  I  come  to  deal  with  the  case  of  the  others. 

With  respect  to  this  objection,  the  learned  Counsel  relied  upon  the  judgment 
of  Phear,  J.,  In  the  Matter  of  Amir  Khan.^  The  matter  was  then  before 
Phear,  J.,  on  the  appeal  from  the  decision  of  Norman,  J.,  on  an  application  for 
a  writ  of  habeas  corptis.  The  first  passage  on  which  the  learned  Counsel  relied, 
and  to  which  he  called  our  attention,  is  to  be  found  at  p.  468  of  the  Report, 

*  S.  426.— "  No -finding  or  sentence  passed  by  a  Court  of  competent  jurisdiction 
shall  be  reversed  or  altered  on  appeal  or  revision  on  account  of  any  error  or  defect  either 
in  the  charge  or  in  the  proceedings  on  trial,  unless  the  accused  person  shall  have  been  sen- 
tenced to  a  larger  amount  of  punishment  than  could  be  awarded  for  the  offence  of  which, 
in  the  judgment  of  the  Appellate  Court,  the  accused  person  ought,  upon  the  evidence,  to 
have  been  found  guilty,  or  unless,  in  the  judgment  of  the  Appellate  Court,  the  accused 
person  shall  have  been  prejudiced  by  such  error  or  defect ;  and  in  case  the  accused  person  • 

shall  have  been  sentenced  to  a  larger  amount  of  punishment  than  could  have  been  award- 
ed for  the  offence  which,  in  the  judgment  of  the  Appellate  Court,  is  proved  by  the  evi- 
dence, the  Appellate  Court  may  reduce  the  punishment  within  the  limits  prescribed  by  the     • 
Indian  Penal  Code  or  any  law  for  the  time  oeing  in  force  for  such  offence." 

'  6  B.  L  R.  468  (see  p.  397  of  this  book). 
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lA^.        vhere  Phear,  J.>  speaking  of  the  warrant  which  had  been  issued  under  Regtt- 
— — — ^—  lation  III.  of  i8i8,  says:  "  It  is  a  warrant  of  commitment  reciting  that  whicn 
QuBBN       |g^  ^y  virtue  of  the  Regulation,  equivalent  to  a  conviction."     In  a  subsequent 
••  passage,  to  be  found  at  p.  476,  the -learned  Judge  says,  after  noticing  the 

A«*R  Acts  of  Parliament  and  the  Regulations  with  regard  to  the  power  of  the  (5d- 
Kmaw»  vernpr-General  in  Council,  to  commit  persons  and  keep  them  in  custody: 
^  B.  "L.  R.  36.  **  The  real  effect  of  these  Acts  is  that  they  create  and  make  lawful  a  new  cause 
ti7  W.  E«  y.J  of  imprisonment,  and  constitute  the  Governor-General  in  Council  a  Court 
endowed  with  the  fullest  discretion  to  adjudicate  such  a  cause,  and  with  power 
to  iippriSon  therefore  during  pleasure.  It  may,  indeed,  be  taken  in  effect  that 
on  the  present  occasion  the  High  Court  has  enquired  into  the  legality  of  Amir 
Khan's  imprisonment,  and  has  ascertained  that  he  is  imprisoned  under  a  con- 
viction and  commitment  of  a  competent  tribunal,  the  warrant  of  which  convic- 
tion and  commitment  is  good  on  the  face  of  it."  It  appears  that  in  the  pre- 
sent case  the  commitment  actually  took  place  on  the  loth  July  1869 ;  and  it  is 
to  be  observed  that  what  Phear,  J.,  said  was  with  reference  to  a  warrant  dated 
the  loth  August  1870,  in  the  case  of  In  the  Matter  of  Amir  Khan}  which  Is 
in  the  form  given  in  the  Regulation.  But  we  may  assume  that  there  was  some 
warrant  in  a  similar  form  previously ;  and,  if  not,  still  the  objection  which  the 
learned  Counsel  took  would  arise,  namely,  that  there  had  been  a  commitment 
amounting  to  a  conviction  by  the  Governor-General  in  Council  under  the  Re- 
gulation, and  a  subsequent  discharge  of  the  persons  who  had  been  so  commit- 
ted. Now,  Mr.  Anstey,  and  also  Mr.  Ingram,  who  followed  on  the  same  side, 
contended — and  it  was  necessary  for  them  to  contend — that  Amir  Klhan,  hav- 
ing been  committed  under  Regulation  III.  of  18 18,  and  afterwards  discharged, 
could  not  be  punished  for  any  political  offence  committed  previously  to  that 
commitment.  That,  as  I  understand,  was  the  objection.  They  urged  that 
that  gave  him  immunity  from  all  political  offences  (it  cannot  be  supposed  that 
the  argument  went  beyond  that)  committed  before  that  period ;  and  it  was  ne- 
cessary for  them  to  go  to  that  extent,  because  the  warrant  of  commitment  being 
in  the  general  form  given  in  the  Regulation,  no  offences  were  specified  in  it, 
and  there  would  be  no  means  of  ascertaining  for  what  particular  offence  (if 
tbeir  view  is  correct)  the  commitment  had  been  made.  The  opinion  expressed 
by  Phear,  J.,  in  the  passages  I  have  referred  to,  appears  to  be  very  distinct; 
and  it  has  become  necessary  for  us  to  consider  whether  we  can  ccmicar  in  it. 
"VVith  every  respect  for  the  learned  Judge  by  whom  that  opinion  was  pro- 
nounced, I  am  unable  to  concur  in  it,  and  it  appears  to  me  to  be  opposed 
both  to  the  preamble  and  to  the  enactment  in  the  Regulation  III.  Of  1818.  Tfce 
preamble  of  that  Regulation  says :  "  Whereas  reasons  of  State^  embracing  the 
due  ms^intenance  of  the  alliances  formed  by  the  British  Government  with 
foreign  powers,  the  preservation  of  tranquillity  in  the  territories  of  native  princes 
entitled  to  its  protection,  and  the  security  of  the  British  dominions  from  foreign 
JtiQStility  an4  from  internal  commotion,  occasionally  render  it  necessary  to  place 
under  personal  restraint  individuals  against  whom  there  may  not  be  sufficient 
l^und  to  institute  any  judicial  proceeding,  or  when  such  proceeding  may  not 
foe  adapted  to  the  nature  of  the  case,  or  may,  for  other  reasons,  be  unadvisable 
or  improper ;  and  whereas  it  is  fit  that,  in  every  case  of  the  nature  herein  refer- 
red to,  the  determination  to  be  taken  should  proceed  immediately  from  the 
.authority  of  the  Governor-General  in  Council ;  and  whereas  the  ends  of  justice  re- 
quire that  when  it  may  be  determined  that  any  perscm  shall  be  placed  under  per- 

>  6  B.  L.  R.  434  (or  p.  ^76  of  thif  book). 
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8onal  restraint,  otherwise  than  in  pursuance  of  some  judicial  proceeding,  the        j^i. 
grounds  of  such  determination  should  from  time  to timecomeund^r revision.  The ' — 


language  of  the  preamble  points  to  cases  where  a  commitment  may  be  made      &^^^ 
when  there  are  not  sufficient  grounds  for  a  judicial  proceeding,  or  when  a  jur  ^' 

dicial  proceeding  may  not  be  adapted  to  the  mature  of  the  case,  or  when  it  m^ay        ^""^ 
be  determined  that  the  person  shall  be  placed  under  personal  restraint  otherwi^       K»ak» 
than  in  pursuance  of  a  judicial  proceeding.     Looking  to  that  language,  I  am  ^^•^-  ^^a^- 
unable  to  see  that  the  Legislature  intended  that  the  Governor-General,  in  issu-  [»7iWi  R.  i^,] 
4ng  a  warrant  of  commitment  under  this  Regulation,  was  in  any  way  to  act  aa 
a  Court  of  Justice,  or  to  act  judicially,  or  to  be  considered  as  having  adjudi- 
cated that  the  person  placed  under  personal  restraint  had  been  guilty  of  some 
specific  offence ;  I  am  unable  to  see  that  this  proceeding  was  at  all  intended  to  be 
treated  as  in  the  nature  of  a  conviction  of  the  person  so  placed  under  personal 
restraint.    That  is  the  language  of  the  preamble.     Then  the  other  parts  of  the 
enactment  are  consistent  with  the  preamble,  and  show  again  what  was  the  in- 
teation  of  the  legislative  authority  by  which  this  Regulation  was  passed.     S.  a 
gays  :  "  When  the  reasons  stated  in  the  preamble  of  this  Regulation  may  seem 
to  the  Governor-General  in  Council  to  require  that  an  individual  should  be 
placed  under  personal  restraint,  without  any  immediate  view  to  ulterior  proceed- 
ings of  a  judicial  nature,  a  warrant  of  commitment  under  the  authority  of  the 
Governor-General  in  Council,  and  under  the  hand  of  the  Chief  Secretary,  or  ctf 
one  of  the  Secretaries  to  Government,  shall  be  issued  to  the  officer  in  whose 
custody  such  person  is  to  be  placed."     The  form  of  the  warrant  is  next  given, 
and  it  states  "  that,  whereas  the  Governor-General  in  Council,  for  good  and 
sufficient  reasons,  has  seen  fit  to  determine  that  (i?u  pristxntr's  name)  shall  be 
placed  under  personal  restraint  2I  (the  name  0/ the  place) y  you  are  hereby  re- 
quired and  commanded,  in  pursuance  of  that  determination,  to  receive  the  per- 
son above-named  into  your  custody,"  and  so  on.    There  is  nothing  to  my  mind, 
in  the  language  here  used,  which  points  to  the  proceeding  being  in  the  nature 
of  a  judicial  proceeding,  or  of  a  conviction  of  the  person  placed  under  restraint. 
The  whole  of  the  ftegulation  indicates  that  what  was  intended  was  what  is  ex- 
pressed by  my  lamented  colleague,  Norman,  J.,  in  his  judgment,  when  Jie  re- 
fused the  writ  of  habeas  corpus,  namely,  that  the  Regulation  does  no  more  than 
give  to  the  Governor-General  in  Council  a  power  analogous  to  that  which  the 
Parliament  of  the  United  Kingdom  exercises  when  by  legislative  enactment  it  sus- 
pends the  ^tf^^oy  Corpus  Act.  That  is  more  like  what  the  proceeding  is  than  what 
the  learned  Counsel  for  Amir  Khan  compared  it  to ;  and  Markby,  J.,  who  sat  with 
Phear,  J.,  on  the  occasion  when  the  opinion  I  am  now  considering  was  expressed 
by  phear,  J.,  does  not  appear  to  have  concurred  in  the  view  which  that  learned 
Judge  took  of  this  question.     Markby,  J.,  concurred  in  refusing  the  writ  dl 
habeas  corpus  ;  but  he  gave  his  own  reasons  for  doing  so ;  and  I  do  not  find  that 
he  assented  to  the  proposition  which  had  been  laid  down  by  Phear,  J. ;  arid 
certainly  Norman,  J.,  did  not  take  that  view  of  the  matter,  because  he  expressed 
himself  quite  in  the  opposite  way.     After  carefully  considering  the  language  <^f 
this  Regulation,  I  must  come  to  the  conclusion  that  there  is  not  in  thiscase  any 
real  ground  for  the  objection  taken  by  the  learned  Counsel  that  the  accused 
had  already  be^n  tried  and  convicted  and  punished  for  the  dfence  with  which 
he  was  charged  before  the  Sessions  Court  at  Patna.    It  was  said  that  this  pjto- 
ceedlng,  under  Regulation  IIL  of  181 8,  was  like  a  proceeding  by  a  Bill  of 
Pains  and  Penalties,  and  we  were  referred  to  Bishop  Atterbur/s  Case^  in  tfee 

» 16  How  St.  Tr.  333. 
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1871.        State  trials.    But  there  is  no  similarity  in  the  proceedings.    The  Bill  of  Pains 

and  Penalties  was  a  conviction  by  Act  of  Parliament  of  a  person  for  an  offence 

Queen       ^j.  ^^  attaching  to  the  offence  of  which  the  person  was  found  guilty  certain  pains 

^•jj^        and  penalties  which  went  beyond  the  common  law,  and  was  a  bar  to  a  subse- 

„  quent  prosecution  in  respect  of  the  same  matter,  on  the  principle  that  a  person 

f  ^o    ^  once  convicted  cannot  be  tried  again.     As  I  have  said,  when  we  look  to  the 

^    ^j,  *p  '  ^  T  language  of  Regulation  III.  of  181 8,  it  does  not  attach  such  consequences  to  a 

17  W.  R.*x5.  J  commitment  by  the  Governor-General  in  Council  for  good  and  sufficient  reasons. 

This  disposes  of  the  second  of  the  preliminary  objections  which  were  taken  on 

behalf  of  Amir  Khan. 

It  now  becomes  necessary  for  us  to  consider  the  evidence  in  the  case,  and 
see  whether  that  was  sufficient  to  support  the  conviction.  The  offence  charged 
being  the  abetment  of  waging  war  against  the  Queen,  and  the  punishment 
being,  as  I  have  stated,  the  punishment  which  is  to  be  awarded  where  the  offence 
abetted  has  been  committed,  it  was  necessary  in  the  first  instance  to  prove  the 
actual  waging  of  war.  Although  probably  little  doubt  could  be  entertained 
that  war  was  waged,  yet  on  the  trial  it  was  necessary  that  evidence  should  be 
given  on  that  point. 

(His  Lordship  then  read  the  evidence  of  Mahomed  Israil,  and  proceed- 
ed): — ^There,  then,  is  evidence  that,  during  the  -period  to  which  the  charge 
against  Amir  Khan  is  applicable,  there  was  a  waging  of  war  against  the  English 
Government,  against  Her  Majesty  the  Queen. 

(After  reading  the  evidence  of  Jan  Mahomed,  His  Lordship  proceed- 
ed : — ^These  two  witnesses  show  beyond  doubt  that  there  was  a  waging  of  war. 

Then  what  is  the  evidence  as  to  the  abetment  of  waging  of  war  ?  Now,  I 
do  not  think  it  necessary  to  go  through  the  evidence  either  of  AbduUa  Kowidi 
or  Abdul  Gaffur.  The  Judge  says,  as  to  both  of  these  witnesses,  that  it  would 
not  be  safe  to  rely  upon  their  uncorroborated  statements ;  and  for  that  reason 
it  was  that  the  accused  Hashmadad  Khan  was  acquitted  entirely,  and  Amir 
Khan  was  acquitted  of  certain  of  the  charges  against  him.  The  Judge  says 
that  Abdulla  Kowidi  gave  his  evidence  in  a  manner  which  impressed  him  favour- 
ably ;  that  there  was  a  calmness  and  self-possessed  demeanour  in  the  witness 
in  giving  his  evidence.  It  is  possible  that  the  Judge  may  have  attributed  too 
much  to  that  demeanour ;  it  might  be  the  demeanour  of  a  man  who  was  an  adept 
in  giving  false  evidence,  as  well  of  a  man  telling  the  truth.  I  am  not  inclined 
to  place  reliance  on  the  testimony  of  either  of  these  witnesses. 

(After  reading  the  evidence  of  Abdul  Karim,  His  Lordship  proceed- 
ed) : — ^The  witness  is  here  speaking  of  some  matters  which  occurred  before 
1859,  and  therefore  before  the  time  at  which  this  abetment  is  charged  to  have 
been  committed ;  but  this  is  evidence  against  Amir  Khan,  and  is  so  far  of  im- 
portance as  tending  to  show  that  he  had  then  engaged  in  the  conspiracy ;  and 
it  is  to  be  taken  with  other  evidence,  showing  that  the  conspiracy  in  which 
he  was  so  engaged  continued,  and  that  he  continued  to  be  engaged  in  it. 

(After  reading  the  evidence  of  Hosseini  and  Moazim  Sirdar,  His  Lordship 
proceeded) : — In  reading  the  depositions  of  these  witnesses,  I  do  not  forget  that 
they  are  accomplices,  and  require  corroboration. 

(His  Lordship  then  read  the  evidence  of  Kazi  Murad,  Daimula,  and  Amir 
Khan  of  Pubna,  and,  speaking  of  the  last  witness,  proceeded) : — ^This  witness, 
if  corroborated,  appears  to  me  to  show,  conclusively,  that  Amir  Khan  was  en- 
P^aged  in  this  conspiracy.  The  question  then  arises,  what  corroboration  there 
is  of  the  statements  of  Amir  Khan  of  Pi^bna.    I  must  say,  however,  that  per- 
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haps  it  is  scarcely  right  to  treat  this  witness  as  an  actual  accomplice,  though        1871. 
he  does  show,  by  his  evidence,  that  he  knew  what  the  money  was  intended  for  — 
which  he  took  part  in  remitting,  Cuben 

Now,  the  corroborative  evidence  relied  upon  consists  in  the  three  letters,        p^^^^ 
Li,  Mi  A,  and  Ni  A,  which  were  found  in  Kazi  Mian  Jan's  house.     It  was  ob-       khan 
jected  as  to  these  letters  by  the  learned  Counsel  for  Amir  Khan  that  Kazi  Mian     ^  ^  j^'  ^^ 
Jan  had  been  previously  arrested,  and  that  letters  found  in  his  house,  subsequent  ^   w  R  is  1 
to  his  arrest  and  whilst  he  was  in  custody,  could  not  be  used  in  evidence.     But  '■'^     *    *     '' 
that  rule  of  evidence  is  subject  to  this  exception — that,  if  the  previous  existence 
of  the  letters  found  is  established,  either  by  direct  proof,  or  by  strong  presumptive 
evidence,  the  objection  that  they  were  found  after  the  arrest  of  the  party  in 
whose  house  they  were  found  cannot  prevail.    The  reason  for  not  allowing  them 
to  be  received  in  evidence  would  not  apply  in  such  a  case ;  that  reason  being 
that  it  is  necessary  to  guard  against  the  possibility  of  persons,  after  a  man  has 
been  arrested  and  is  in  custody,  placing  in  his  house  papers  which  might  be 
used  to  criminate  him.    But  if  the  evidence  shows  that  the  papers  were  in  ex- 
istence before  the  arrest,  then  the  papers  may  be  used  in  evidence.    And  the 
evidence,  which  I  am  now  about  to  notice,  shows,  I  think,  conclusively,  that 
these  latters  were  in  existence  previous  to  the  arrest  of  Kazi  Mian  Jan.     I  do 
not  know  that  it  does  not  appear  that  he  had  been  arrested  before  the  search 
of  his  house ;  but  I  do  not  think  that  is  material,  seeing  what  the  evidence  is 
with  regard  to  these  letters. 

(After  reading  the  evidence  of  Mosahib  Ali,  His  Lordship  proceeded) : — 
This  witness,  if  believed,  shows  that  these  three  letters  were  written  by  him  by 
direction  of  the  accused  Amir  Khan.  His  position,  no  doubt,  is  the  position 
of  a  witness  who  requires  some  corroboration,  and  upon  whose  unsupported 
testimony  it  would  not  be  safe  to  rely.  But  we  have  most  material  evidence  in 
support  of  what  this  man  says,  and  that  "is  the  evidence  of  Major  Parsons. 
Major  Parsons  says  that  he  is  District  Superintendent  of  Police,  Rajshahye.  Then 
he  speaks  of  having  searched  the  house  of  Mahomed  Jaffer  at  Thaneswar,  and 
found  certain  letters  there ;  he  then  says :  "  I  proceeded  to  Calcutta,  where  I 
searched  the  house  of  Amir  Khan  (the  prisoner)  in  company  with  Mr.  Reily, 
Nabakrishna  Ghose,  and  some  Calcutta  Police.  I  asked  Amir  Khan  for  an 
explanation  of  statements  made  in  some  letters  found  in  Kazi  Mian  Jan's  house 
at  Comarcolly,  supposed  to  have  been  written  by  him,  in  which  allusion  was  made 
to  money  having  been  forwarded  to  Patna.  He  pointed  to  a  munshi  sitting  there, 
whose  name  I  afterwards  ascertained  to  be  Mosahib  Ali,  and  said  that  Munshi 
had  written  the  letters." 

(After  reading  the  rest  of  Major  Parsons's  evidence,  and  commenting  upon 
it,  His  Lordship  proceeded) : — A  doubt  has  occurred  to  us  in  the  course  of  the 
consideration  that  we  have  given  to  this  case,  although  the  point  was  not  taken 
by  the  Counsel  for  the  accused.  The  doubt  to  which  I  allude  is  as  to  whether 
the  evidence  of  Major  Parsons  as  to  what  Amir  Khan  said  and  did  when  he 
searched  the  house  can  be  said  be  an  admission  or  confession  of  guilt  made  to 
a  police-oflScer  (for  Major  Parsons  was  a  police-officer),  and,  as  such,  inadmis- 
sible in  evidence  according  to  s.  148  of  the  Code  of  Criminal  Procedure.  But 
it  does  not  appear  to  me  that  in  what  passed  there  was  any  admission  or  con- 
fession of  guilt  such  as  is  contemplated  by  s.  148.  Supposing,  however,  it  to  be 
doubtful  whether  what  Amir  Khan  aftually  said  could  be  used  in  evidence,  I 
entertain  no  doubt  that  his  conduft  at  that  interview,  when  he  was  distinctly  in- 
formed of  what  these  letters  were,  and  when  his  servant  Mosahib  Ali  said  that 
he  had  got  orders  to  write  them,  in  not  denying  that  statement,  and  not  attempt- 
•  ing  to  offer  any  explanation  of  i^  is  adinissible  in  evidence  against  him.  I  tfajl^ 
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xtft.        Si  148  of  the  Code  of  Criminal  Procedure  cannot  be  carried  to  the  extent  ot  ex- 

~   ^  ~ eluding  such  evidence  as  that. 

QDKBM  r^Yit  case  then  stands  thus.    There  is  against  the  prisoner  Amir  Khan,  not 

^'  putting  aside,  but  not  placing  entire  reliance  upon  the  evidence  of  persons 

^"^       who  may  be  regarded  as  accomplices,  the  evidence  of  Dajimulla  about  the  money 

KiiAW,       being  sent,  the  evidence  of  Amir  Khan  of  Pubna,  and  the  important  evidence 

Q  B.  L.  R.  56.  of  these  letters,  as  to  the  contents  of  which,  and  as  to  their  referring  to  money 

[t/W.R.  15.]  which  was  to  be  sent  for  purposes  olthtjehady  I  think  there  can  be  no  doubt. 

(After  reading  the  letters  Li,  Mi  A,  and  Ni  A,  His  Lordship  proceeded) : — 
Now,  it  was  argued  by  the  learned  Counsel  for  Amir  Khan  that  a  meaning 
such  as  was  put  forward  in  the  case  for  the  prosecution  ought  not  to  be  attached 
to  the  expression  "  sale  of  books''  used  in  these  letters.  If  we  take  these 
letters  In  connexion  with  the  evidence  of  the  witnesses,  especially  that  of  Amir 
Khan  of  Pubila,  it  is  clear  that  these  remittances  were  not  made  on  account  of 
the  sale  of  books,  but  for  some  other  purpose ;  and  then  it  comes  to  this,  that 
ihe  eiroressions  contained  in  these  letters  were  evidently  used  for  the  pur- 
pose of  concealment ;  and  the  letters  themselves  very  strongly  corroborate  the 
evidence  which  the  witnesses  on  the  part  of  the  prosecution  give.  I  have  not 
alluded  t6  the  other  letters  which  were  found  in  Mian  Jan's  house.  The  rea$on 
Why  I  have  not  done  so  is,  that  the  handwriting  of  those  letters  appears  to  be 
proved  only  by  accomplices,  such  as  Abdul  Gaffur  and  Elahi  Bax ;  and  their 
evidence  not  having  been  corroborated  in  this  resped,  I  have  not  thought  it  safe 
to  rely  upon  those  letters.  In  regard  to  the  three  letters  Li,  MiA,  and  NiA, 
the  evidence  is  of  a  very  different  nature ;  and  upon  that  evidence  I  can  come 
to  no  other  conclusion  than  that  the  prisoner  Amir  Khan  was  a  party  to  thds 
conspiracy,  and  did  ads  in  furtherance  of  the  objeds  of  the  conspiracy;  and 
^erefore  I  think  that  he  has  been  properly  found  guilty  by  the  Sessions  Judge 
of  Patna  upon  these  two  charges,  and  that  his  convidion  ought  to  be  affirmed. 

Having  disposed  of  the  case  against  Amir  Khan,  His  lordship  proceeded 
to  consider  the  case  as  against  the  other  appellants. 

Mr.  Evans  and  Mr.  Lingham  appeared  for  Tobaruk  Ali  and  for  Mobanik 
Ali. 

Mr.  Qhose  for  Haji  Din  Mahomed  and  for  Amtnudin. 

The  plea  of  autrefois  convi^  was  taken  on  behalf  of  these  prisoners.  The 
evidence  against  all  was  objeded  to,  as  being  that  of  accomplices,  without  any 
trustworthy  corroboration. 

Couch,  C.J. — ^The  preliminary  objedions  taken  in  the  case  of  Amir  Kh9>n, 
in  so  far  as  they  apply  to  the  case  of  these  prisoners,  may  be  considered  as  al- 
ready disposed  o^  and  the  judgment  in  Amir  Khan's  case  on  those  objedions 
applies  equally  to  their  cases. 

I  proceed  to  consider,  first,  the  case  of  Tobaruk  Ali,  who  has  been  con- 
vided  of  waging  war  against  the  Queen  at  Umbeyla  in  1863. 

(His  Lordship,  after  reading  the  evidence  of  Nur  Shah  Ali  and  of  Sanata, 
proceeded) : — It  is  difficult  to  see  in  what  other  way  evidence  of  this  charader, 
as  to  persons  engaged  in  the  fight,  could  be  obtained,  except  by  the  Govern- 
ment instituting  enquiries  as  to  what  persons  were  capable  of  speaking  to  these 
facts,  and  sending  them  down  to  give  evidence.  And  when  such  persons  were 
sent  down,  It  is  difficult  to  see  in  what  other  way  they  could  be  dealt  with  than 
that  they  should  be  kept  by  Government,  and  subsistence  afforded  them  by 
Government,  Of  course,  witnesses,  so  obtained  and  supported  by  Government, 
may  be  in  some  degree  disposed  to  give  evidence  in  favour  of  the  party  who 
8^nt  for  them  ;  but  it  does  not  follow  from  this  that  their  evidence  is  to  be  ce- 
jectedrand  it  is  d^e  doty  of  ^e  Court  to  consider  to  wbM  e^Etootit  d/^serv^^i^if^t. 
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(His  Lordship  then  read  the  evidence  of  Jan  Mahomed,  Narayan  Sing,  and        1871. 

MahoDfied  Shah,  and  proceeded) : — According  to  these  witnesses,  therefore,  — r : — 

Tobaruk  Ali  was  actually  engaged  in  the  waging  of  war.  •  Four  of  them  speak       S^ekn 
to  their  having  seen  him  so  engaged  ;  and  another  speaks  to  a  statement  wluch  ^' 

Tpbaruk  Ali  made  to  him,  which  shows  also  that  he  was  so  engaged.     Upon       ^^^^ 
(his  evidence,  it  appears  to  me  that  Tobaruk  Ali  was  property  convicted,  and       Hh^> 
that  the  conviction  against  him  also  ought  to  be  affirmed.  9  ^-  L.  K  ^6, 

The  next  prisoner  whose  case  is  to  be  considered  is  Mobaruk  Ali.  Now,  '•^^  ^*  ^'  ^^'J 
the  principal  evidence  against  him  is  that  of  Umed  Ali,  who  is  an  accomplice. 
I  do  not  think  I  need  read  that,  because  if  he  is  sufficiently  corroborated,  his  evi- 
dence would  establish  the  guilt  of  the  prisoner  Mobaruk  Ali.  The  question  to 
be  considered  is  whether  there  is  in  his  case  sufficient  corroboration  upon  which 
we  may  safely  aft  and  sustain  the  conviction. 

(After  reading  the  evidence  of  Umed  Ali,  Puma  Chandra  Banerjee,  and  of 
Harak  Lai,  his  Lordship  proceeded) : — It  appears  to  me  that  this  evidence  is  of 
a  most  unsatisfactory  character,  and  that  it  cannot  be  regarded  as  evidence  cor- 
roborative of  Umed  Ali  upon  which  we  can  safely  rely,  so  as  to  sustain  the  con- 
viction of  Mobaruk  Ali.  Umed  Ali  was  a  witness  of  that  character  that  it  would 
not  be  safe  to  rely  upon  his  uncorroborated  evidence ;  and  the  evidence  which 
is  put  forward  in  corroboration  is  most  unsatisfactory,  and  I  cannot  come  to  the 
conclusion  that  it  would  be  right  to  sustain  this  conviction.  The  evidence 
leaves  such  a  serious  doubt  in  my  mind  as  to  whether  the  conviction  should 
be  supported  that  I  think  the  conviction  and  sentence,  with  regard  to  Mobaruk 
AH,  must  be  reversed. 

(His  I-ordship  then  proceeded  to  consider  the  case  of  Haji  Din  M^pm^, 
who  was  convicted  by  the  Sessions  Judge  of  abetting  the  waging  of  war,  and 
after  commenting  on  the  evidence  of  the  witness  Bandhu  Khan,  and  observing 
that  his  evidence  as  to  Pir  Mahomed  had  been  disbelieved  by  the  Judge,  pro- 
ceeded) : — ^This  evidence,  as  I  have  said,  seems  to  me  to  amount  to  very  little;  and 
the  witness  is  scarcely  in  the  situation  of  a  witness  upon  whose  evidence  any 
great  reliance  can  be  placed. .  He  has  been  a  very  considerable  time  in  the 
hands  of  the  police,  and,  under  such  circumstances,  it  may  be  suf^osed  that  he 
would  be  disposed  to  give  evidence  which  he  thought  might  be  in  favour  of  the 
prosecution.  The  evidence  is  too  slight  materially  to  affed  this  prisonqr ;  and 
tlie  case  against  him  appears  to  me  to  fail.  I  think  the  assessors  were  right  in  the 
conclusion  they  came  to  when  they  thought  that  he  ought  to  be  acquitted.  The 
conviction  of  Haji  Din  Mahomed  cannot  be  sustained,  and  must  be  reversed. 

(His  Lordship  then  proceeded  to  dispose  of  the  case  against  Aminuddin) ; — 
The  principal  witness  against  this  prisoner  was  Umed  Ali,  who  was  said  to  be 
corroborated  by  Jaya  Narayan  and  Mahomed  Shah.  (His  Lordship,  after  read- 
ing Jaya  Narayan's  evidence,  proceeded) : — As  regards  Jaya  Narayan,  what  he 
states  in  his  evidence  ^bout  Aminuddin  having  brought  out  the  gold  mohurs 
has  been  disbelieved  by  the  Judge,  and  Aminuddin  has  b^en  acquitted  of  that 
charge.  I  cannpt  see  that  Jaya  Narayan  can  be  relied  upon  as  a  witness  in  sup- 
port of  the  witness  Umed  Ali  against  Aminuddin.  The  other  witness,  in  cor- 
roboration of  Umed  Ali,  is  Mahomed  Shah,  who  speaks  about  Aminuddin  having 
made  a  statement  to  him  of  the  objects  of  the  conspiracy.  But  that  is  not  the 
kind  of  evidence  one  would  expect  or  require  for  the  purpose  of  corroborating 
a  witness  like  Umed  Ali ;  it  is  not  such  evidence  as  we  can  safely  rely  upon. 
When  the  evidence  comes  to  be  examined,  and  looking  to  the  circumstances  of 
the  Judge  having  actually  acquitted  Aminuddin  of  the  matter  as  to  which  Jaya  " 
Narayan  speaks,  we  cannot,  1  think,  rely  upon  the  evidence  of  this  witness  suffi- 
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1871.  ciently  to  sustain  the  conviction  of  Aminuddin,  I  think  his  conviction  must  be 
•  reversed.  This  dipgses  of  all  these  appeals.  The  result  will  be  that  the  con- 
victions and  sentences  with  regard  to  Amir  Khan  and  Tobaruk  Ali  will  be  affirm- 
ed ;  and  the  convictions  and  sentences  in  the  cases  of  Mobaruk  Ali,  Haji  Din 
Mahomed,  and  Aminuddin,  will  be  reversed,  and  the  said  prisoners,  Mobaruk 
Ali,  Haji  Din  Mahomed,  and  Aminuddin,  will  be  released. 


Queen 

V. 

Amir 

Khan, 

9  B.  L.  R.  36. 

[17W.R.15.] 

1873. 

fune.  35. 

9  B.  L.  R.  146. 

[X8W.R.  iS.] 

->— ^ 


Be/ore  Sir  Richard  Couch,  KL,  Chief  Justice,  Mr.  Justice  Kemp,  Mr. 
Justice  Z.  S.  Jackson,  Mr.  Justice  Markby,  and  Mr.  Justice  Ainslie. 

THE  QUEEN  v.  HARU  and  another.i 

Criminal  Procedure  Code  (Act  XXV.  of  1861),  ss.  66  &  2y^Reference  by  District 
Magistrate  to  Subordinate  Magistrate  of  Complaint  without  Previous  Exa- 
mination of  Complainant. 

A  District  Magistrate  is  not  bound,  on  receipt  of  a  complaint,  to  examine  the  com- 
plainant under  s.  66  of  Act  XXV.  of  186 1,  before  referring  the  complaint  to  a  Subordinate 
Magistrate  for  disposal.  The  examination  of  the  complainant  by  the  Magistrate  to  whom 
the  case  has  been  referred  is  sufficient.' 

In  this  case  the  accused  had  been  convicted  of  the  offence  of  using  crimi- 
nal force.  The  Officiating  Sessions  Judge  of  Hooghly,  in  a  letter  dated  the 
6th  January  1872,  made  a  reference  to  the  High  Court,  under  s.  434  of  the 
Criminal  Procedure  Code,  observing :  "  The  illegality,  on  account  of  which  I 
have  been  called  upon  to  make  this  reference,  consists  in  the  omision  of  any 
preliminary  examination  under  s.  66  of  the  Code  of  Criminal  Procedure.  In 
all  other  respects  and  in  all  proceedings  held  in  the  presence  of  the  accused, 
the  procedure  enjoined  in  the  Code  has  been  observed." 

The  case  came  on  for  hearing  before  Couch,  C.J.,  and  Ainslie,  J. 

The  Court  referred  the  following  point  for  the  decision  of  a  Full  Bench : 
**  Whether,  on  receipt  of  a  complaint,  the  Magistrate  of  a  district  is  bound,  under 
s.  66  of  the  Criminal  Procedure  Code,  to  examine  the  complainant  before  refer- 
ring the  complaint  to  a  Subordinate  Magistrate." 

In  making  the  reference  the  Court  observed : — 

Couch,  C.J. — ^The  Officiating  Sessions  Judge  of  Hooghly  has  sent  up  the 
proceedings  of  the  Magistrate  in  this  case,  in  order  that  the  fine  of  Rs.  10,  im- 
posed on  the  petitioners,  may  be  remitted,  and  the  conviction  quashed.  The 
only  alleged  irregularity  in  the  proceedings  has  been  the  omission  by  the  Magis- 
trate of  the  district  to  examine  the  complainants  under  s.  66  of  the  Criminal 
Procedure  Code  before  transferring  the  complaint  for  trial  to  a  Subordinate 
Magistrate. 

'This  irregularity  was  held  fatal  to  the  validity  of  the  whole  proceedings  in 
certain  cases  cited  by  the  Judge,  the  principal  of  which  is  that  of  The  Queen  v. 
Girish  Chandra  Ghose?  in  which  Glover,  J.,  delivered  judgment  as  follows : 
"  In  the  first  place,  he  (the  District  Magistrate)  did  not  record  the  complainant's 
statement  before  referring  the  case  to  the  Deputy  Magistrate,  as  he  was  bound 

*  Reference  to  the  High  Court,  under  s.  434  of  the  Code  of  Criminal  Procedure,  by 
the  Sessions  Judge  of  Hooghly. 

'  See  The  Queen  v.  Narayan  Naik,  5  B.  L.  R.  660  (see  p.  323  of  this  book). 

*  7  B.  L.  R.  513  (see  p.  419  of  this  book). 
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to  do  under  s.  66  of  the  Code  (Act  XXV.  of  1861).    There  is  an  order  on  the        187a. 
back  of  the  petition  making  over  the  case,  but  no  examination  of  the  complain-      quben 
ant  *  reduced  into  writing,'  and  signed  by  the  complainant  and  the  Magistrate."  ^^ 

In  the  cases  of  Dulali  Bewa  v.  Bhuhan  ShahdS  and  of  The  Queen  v.  Mahim       Yihxa 
Chandra  Chuckerhutty?  it  has  been  decided  that  such  a  departure  from  the    3  »   j^'    ^ 
rules  of  procedure  makes  the  acts  of  a  Magistrate  illegal.    This  case  was  followed  ?    *-;»  ^^\\ 
by  that  of  In  the  Matter  oi  Iswar  Chandra  Koer  v.  Umesh  Chandra  Pal?  30th  l^^*  ^'  ^^*^ 
September  1871,  one  of  the  Judges  (Ainslie,  J.)  dissenting.    On  the  other  hand, 
it  was  held,  in  the  case  of  The  Queen  v.  Umesh  Chandra  Chowdhry,^  that  a 
transfer  of  a  complaint  by  the  Magistrate  of  a  district  to  a  Deputy  Magistrate 
exercising  full  powers,  without  previously  recording  any  examination  of  the  com- 
plainant, was  warranted  imder  s.  66  of  the  Criminal  Procedure  Code.  The  first 
case,  cited  by  Glover,  J.,  does  not  bear  materially  upon  the  question  before  us. 
In  the  case  of  The  Queen  v.  Mahim  Chandra  Chuckerhutty?  Kemp,  J.,  decided 
that,  as  a  matter  of  fact,  the  Magistrate  had  no  complaint  before  him,  and 
Markby,  J.,  concurred  in  this  finding.     It  may  possibly  be  gathered  from  the 
judgments  that  the  learned  Judges  were  inclined  to  hold  that  omission  by  the 
District  Magistrate  to  recordf  a  complainant's  examination,  as  reqmred  by  s.  66, 

*  3  B.  L.  R.  A.  Or.  53  (see  p.  122  of  this  book). 

*  3  B.  L.  R.  A.  Or.  67  (see  p.  131  of  this  book),  overuled  by  The  Queen  v.  Narayan  Naik^ 
5  B.  L.  R.  660  (see  p.  223  of  this  book). 

>  8  B.  L.  R.  19  (see  p.  453  of  this  book). 

*  Before  Mr,  justice  F,  B,  Kemp  and  Mr.  yustice  E.  yackson, 

THE  QUEEN  v,  UMESH  CHANDRA  CHOWDHRY.*  Alsoi^portea 

m 
The  14  June  1870.  5  b.  L.  R.  160 

In  this  case  the  Sessions  Judge  of  Beerbhoom  made  a  reference  to  the  High  Court,  or  p.  197  of 

under  s.  434  of  Act  XXV.  of  1861,  to  have  the  sentence  of  the  Deputy  Magistrate  quashed,  this  book 

on  the  ground  that  the  Magistrate  of  the  district,  without  examining  the  complainant,  and  ^q^  Jn 

reducing  the  examination  into  writing,  and  sig^ning  his  name  as  Magistrate  to  such  exa-  .j^  ur  d   . 

mination,  referred  the  petition  to  the  Deputy  Magistrate  for  trial,  contrary  to  s.  66  of  Act  ^  ^* 
XXV.  of  1861.     In  making  the  reference,  the  Sessions  Judge  cited  as  an  authority  the 
case  of  The  Queen  v.  Mahim  Chandra  Chuckerbuty.\ 

The  judgment  of  the  Court  on  this  reference  was  delivered  by 

Kemp,  J. — In  the  case  of  The  Queen  v.  Mahim  Chandra  Chuckerbutfyfj'  referred  to 
by  the  Judge,  there  was  a  statement,  but  it  was  not  such  a  statement  as  to  amount  to 
the  complamt  contemplated  by  s.  66  of  the  Code  of  Criminal  Procedure. 

In  the  case  referred  to  us,  the  Magistrate  sent  the  petition  presented  by  the  complain- 
ant  to  the  Deputy  Magistrate,  who  exercises  the  full  powers  of  a  Magistrate.  We  think 
that,  under  s.  66  of  the  Procedure  Code,  and  the  Circul&r  Order  No.  6,  dated  the  x6th  May 
1864,  the  Magistrate  of  the  district  was  justified  in  making  over  the  petition  to  the  Deputy 
Magistrate  for  enquiry  and  trial.| 


♦  Reference  to  the  Hi|h  Court,  under  s.  434  of  the  Code  of  Criminal  Procedure,  by 
the  Sessions  Judge  of  Bee^hoom. 

t  3  B.  L.  R.  A.  Cr.  67.  See  n.  3. 

i.  But  see  per  Kemp,  J.,  in  Tssur  Chandra  v.  Umesh  Chandra  Pal,  8  B.  L.  R.  19  (or 
^453  of  this  book) ;  ainiper  Glover,  J.  (Kemp,  J.,  concurring),  in  The  Queen  v.  dirish 
>a  Ghase,  7  B.  L,  R.  513  (or  p.  419  of  this  book). 
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would  invjilidate  all  subsequent  proceedings  by  a  Subordinate  Ms^gistrate.  to 
T/j^ni'fti'e  <f6^  Was  iibt  the'pdtnl'iih  wWch 


^^?^      ttife  'J.iidtnientfe  turned,  &o  that  it  seems  that  there  \s  really  tio  aiit'hidrirjr,  ei^ej^t 

,      *'•••-        thitdf  tte  me  of  TAe  QueeH  V.  Girisft  Chandra  Ghose}  for'holafhgttife  ex« 

'^^JFf .    atiiiiiatldn  of  ttiie'complaihafit  before  transfer  of  the  coihplaint  absolutely  e^^ett- 

*■  »  »  •!  g  ^^  ^j  ^^  Criminal  Procedure  Code  (Act  XXV.  of  ,1861),  and^rwUoh 
District  fM^i^t^ates  are  empow^ered  to  refer  complainls  to  Magietmtes  8iibor4i» 
ns^te  to  thein^  ja  no  way  defines  the  stage  at  which  the  trans&er  may  l|e  iaa<}e ; 
an^  c^  375  pial^^s  ail. rules  prescribed  for  the  guidance  of  the  MagistnUe  qi  tJbM 
disi^^  /^pUcabjj^  to  proceedings  by  the  Subordinate  Magistrate.  Xbis  Courtt 
iQjQir<;p)ar  ^o.  6,  dated  1 6th  May  1864,  para,  a,  held  that  ^'a  Magistrate 
m^  2^  on.ce  niake  qve^  the  complaint  to  be  enquired  into  and  tried  by  any  Mor 
gfsj^^^  Bubordipa^te  to  him/'  Such  Subordinate  Magis(r^e  should,  in.thi^'lair 
t^r  cas^pr6q^^  ^n  th«  li^nner  laid  down  by  ss.  66  and  67,  Cod^  of  Criminal 
Proc'edure  (Ad  XXV.  erf  1  Si6 1). 

Nb  me  lippeared  ¥6r  the  i^etitiinvsrs  or  the  CttiWn  tn^is  tUe* 

f  fie  j^dfgmeiit'of  The  Will  ^nch  Wais  (!feltverfed% 

Couch,  C.J. — We  are  of  opinioii  that  the  que^on  referred  to  the  Full 
Bench  should  be  answered  in  the  negaUve.  . ,  W^  ag^^e  in  the  decision  in  the 
cg^Sj^  of  Tfie  Queejn  v.  Umesh  Chxindfa  Chowdhry?  This  case  was  not  cited  in 
the  case  of  The  t^ueens,  Girish  Uhanara  QXosey^}keT^  no(ii^^ 
support  the  conviction.  In  the  other  cj^es  jhe  jjpint^as  mJt  docidedk  The 
examination  of  the  complainant  b}^  the  Magistrate  to  whdm  me  case  is  referred 
is  sufl&cient  for  the  regulaniy  of  the  proceeoings. 


yim^,if  Bej^ort  Sir  Richard  Couchy  j£V.,  Cliitfyustiti,  and  Mr,  yustice  Atnslie. 

QB^L/R/ij^"  In  THE  BiATTER  OF  THE  Petitions  of  J.  1).  SUTHEIiLAND  and  another.* 
[iSW.R.  IX.]  A^hidl  P^si^ssidn^Criminal  Procedure  Code  (Aa  XXV,  bff86t,  s^:^2  HHdjiS 
""Breach  of  the  Peace  regarding  Possession  of  Land,' 

The  possession  of  a  master  by  his  servant — of  a  landlord  t)y  his  immediate  tenant, 
tH^  iiersdntvBo  j)ays  rent  to  him — of  the  t)ersbn  who  has  the  pto|)iBrty  in  the  latttliff  the 
trtdfetdWiaty,  cbme  within  the  meaning  btthe  Wbfds  '*actaal  possession"  lih  s.  ii8  ol^Hi? 
Code  of  Criminal  Prb^:edure.  Their  Weaning  is  not  Hmitied  to  bodflypoiiS^IOtt.  Btlit^a 
pfftionjfl.not  in  "actual  possession"  if^here  the  rents  are  paid  by  the  attaal  oooit|)iier'»  not 
to  him,  but  to  an  inteiWiedJate  holdier. 

'All  th^tf'is  iwuired  to  niafce  a  proceeding  lihdfif  s.  JtS  pfopfer  and' vafid  is  ttkt  ttttt 
MfigiS^i'ate'  should  be  satisfied  that  a  dispute  exists,  and  he  ^s  to  r6c6rd  thetjotinds  t)l*!?l$ 
being  so  satisfied.  There  is  nothing  which  defines  upon  what^<itlHd«  fa^^hklt1^ei(&tti^fi)iid, 
or  limits  him  to  being  satisfied  by  evidence  given  before  him. 

If  a  Magistrate  is  satisfied  that  the  circumstances  of  a  case  require  it,  he  may  make 
an  order  under  s.  282,  notwithstanding  that  he  has  taken  recognizances  under  s.  202. 

,         -         ,^  --,-■■.-     .  .  .  ■       ■*  «  * 

>7  B.  L.  R.  513  (see  p.  419  of  this  book). 
*Ante,  147  (see  foot-note  case,  p.  513  of  this  book). 
.  »llli8feHin^6s<!^^  of  iSJr'a,  i^iMgtte''oKl&-»'^£'itieiMa. 
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This  was  aa  sq[>pllcation  to  the  Cbuit  on  behall  of  Harda  Nar^^jun  and  J.        i^. 
D.  Slotherlaikl  based  upon  two  petitions.     By  the  first  of  these  pet^idbs  it  wc^       ur"  ' 
piiayed  that  a  certain  order,  dated  the  6th  Febmary  1 872,  made  by  the  M^starate      ^  ""^^ 
of  Monghyr,  under  s.  283  of  tlie  Code  of  Criminal  Procediire,i  requiiing  the   ^Af  **^' 
petitioners  to  enter  into  recognizances  for  the  sums  of  Rs.  10,000  and  Hs.  i,OGb    /^"^  ^'- 
respectively,  to  keep  the  peace  towards  L.  Crowdy  for  a  period  of  six  BEKmth$,     tioHis  w 
might  be  set  aside  on,  among  others,  the  following  grounds :  Th%t  theue  was  u>        J-  ^• 
^dfjnp^  ^fefe  the  Mag^trate^  Q^  a  br^^  of  the  pe^q  baYiflg  b?en  conmiitted,     SifrHfea- 
qj^  ^f  aR  intenti^pj^  to  commit  a  t^react^  qf  the  p^Ce  by  ^l^e.  petij^qner^  -tlia^  fhe       tKni, 
Magistrate  proceeded  upon  pqlic^r^epor^s  only^  tkat  ^Q  admi§WQ|is  n^^^,  Ij^^B.  t.R.!Mj|^ 
one  or  bo^th  o^  th^  petitioners  did  not  amount  tq  evidence  of  an  intention  io  com-  [tS  ^.  ft.  iil2 
mft  a  breaich  of  the  peace:  and  particularly,  as  regarded  Har^a  N^^a]^^g^p,  tha^ 
tlie  liiagiistr^te  ^as  wroi^glp  ^n^king  the  orper  against  him  oti  'tlje'crouhd  thit 
Sutherland  was  h\sj  manager.     No  witnesses  were  eiaipiped  agaiiSt' tih|e  petf- 
(ioners,  but  S^therlan^^  irTansTjver  to  questions  ni^t  to  him  by  the  Magistral^, 
saii;l :  "  It  ts  my  intentiqn  tq  parry  out  the  business  ot  constructing  tfeis  factor)^. 
Some  of  the  factqiy  ^uMings,  for  instance,  the  wheel-house  for  taltihg^watfer, 
^p.j  w\ll  pe  qn  thi^  very  piepe  of  grouncj  ^isputed,  that  is,  Vhich  l^r.  Crowijy 
sa^^  IS  his."    The  Magistrate  |"emarkecl  m)^    tl^is  as  follows  :—'     "     

■•  It  app^^ars  te  «ie  01^  review  th^t  the  positkm  qf  affairs  |)ptfpc^  thf  g?rt^?|S 
1%  i\9^^t)^  ^ch  9^  \^  the  ^9r4§  of  ?.  282  Yim\4  RT9^%  9f  fi?sjQQ  a  hreagh  ijf 
th«  f>fiac§»  ^t.  Prow<jy  ^ag  nqt  fvjrnj^hed  any  evidence  in  ?iy)POf t  c^  his  ^ppqunt 
Q§  4^  HfialtPf  (c^  ptoinffij  4w^!t  ]\m^  ty  thp  pl^ad^  qf  fhq'pther  side),  fcut  th^s 
YW^<  m  Sftppli^d  by  t\\q  admission?  of  I^r-  Sutl^j^fl^nfJ,  fpr  h^  d^pl^f^  f^t  hp 
^)U3t  liaye  th§  l^^d^  on  ^hich  Crowd/s  t^i^t  is  pitc{}ejd^  ii^i!?ft4  9^  ^^^  f?9PHR^ 
to  l§w  tP  set^te  \1^  <}iSP«e."  "     '  •       ' 

By  the  other  petition  it  ma  prayed  t)iat  an  oix^er  made  hy  the  lame  Ifa^fit- 
{rate  91^  tji^  ;5th  Febri^s^y  1872,  in  a  pi-qpeedipg  i^i^der  s.  318^*  by  wl3^i$:h  the 
Magistrate  had  declared  Mr.  Crowdy  to  te  in  pdssessibn  or  k  ceMlri'  piece  of 
(and,  known  m  the  proceedings  as  plot  C,  anid  directed  the  petitkuiers  tci  resort 
to  the  Civil  CowrJ  b)5  %  r^gi^lftr  ^uit,  n^ighl  b^  ^e^  a?iflfi  PPi'^PPWg  otti^s,  the 
following  grounds :  That  the  Magistrate  did  not  hold  and  record  such  a  pro- 
ceeding luT  is  required  by  s.  318  of  the  Code  of  Criminal  Psooedure;  ^at  the 


^  S.  282.'-At  shall  be  lawful  for  the  Magistrate  of  the  E>istrict,  or  other  00Qtf r 
•xetdsing  th^  powers  of  a  Majg;i$trate,  whenever  he  shall  receive  n«<)ihW  in/^Di^s(ti^  that 
Wjr  periOB,  W*^l/8r  ^  f:ui:op<^  gfltis^  »Ml>jfct  o^  no4,  If  likely  to  C9n?i?)i^  a  i?re^c^  pjffie 
9^p^,  Of  tp  ^Q  aj^  ^,^^t  ?nay  ppobabJy  occasioi^  a^)i3ea?h  ofitn^  p^?Lceito  summon  sujh 
jMfSQ^Q  ^tpjitt<^p9  ^t  ^  time  anii  place  m^fttione^  i*^  ^]}^  supm^ns,  to  show  cau^'why^ne 
shoulil  nofbe  recjuired  to  eriVet  into  a  f ond  ^6  keep  th^  peace  WiVh  or  witHout  MMtiift)  ^ 
sucli  Magistrate  shall  think  fit.  ■     '  f  f    >      .     r   ,    ..  r 

•  5.  J/ 5.-r- Whenever  the  Ma^^tratjp  of  the  District,  or  other  OJRcer  ciMfdeiiig 
the  powers  ol  a  Ma^istrMe,  shall  be  satisfied  thdt  a  dispute,  likdly'^o  faidiic^a  bf^<$i'of 
the  pes^ce,  exists  conoerning  any  land,  prc(mists,  va1ier,'€^hevie9,  pirop9,  or  ^^erf  r^ucf  of 
ten4,  WitWn  ihP  Kmits  9^  Iji?  jur^Sf^^pt^P,  i)P  ?J?aJJ  rpcpfd  ^  ^fOfi^^^if^^  sjtatinj^  t^egroG^^s 
pf  hi*  ^^%  ?0  ;iajtisfie^  ^^  s^^  c^U  on  all  p^rf ie?  cpncerpefl  io  such  dispuJbB  tp  attfend 
l>lf  Qf^i^if^  in  perspn,  or  by  agent,  witnin^  tim^  to  be  fixed  by  the  jyiagfstr^fe  'or  Bthfil:^  OfS6^r 
as  aioresaVi,  arid  to  gfiV^  in  a  written  ^fatement  of  {:^eir  i^esp^cHve  claims,  as  res^e^  tbitect 
of  actual  possessoil  oltke  subject  dfdiisj^t^. '  The  ^a^ifttrat^  Of  o^tt  QSatt  up  alflfe^d 
shall,  without  reference  to  the  merits  of  the  claims  of  any  party  to  a  right  of  possession, 
proceed  to  enquire  which'  party  is  in  possession  of  the  ?t(b}6Cr  of  dtsptrterand.MteF  satisfy- 
ing himself  upon  that  j^^pt,  jflv^jl  cecpr^  9.  proceeding;,  dAclari^  ^tl^  party  whom  he  may 
decide  to  be  in  such  possession  to  be  entitled  to  reta\j|^^p^etfj^i^un|il  ousted  by  due  course 
of  law,  and  forbidding  all  disturbance  of  possession  u^t^  ^Kliftc^ 
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i8yg>        proceeding  under  s.  318  was  founded  upon  the  proceeding  and  the  order  In  the 

jj^  ^yg       proceeding  under  s.  282,  which  were  themselves  irregular ;  that  Mr.  Crowdy  had 

Mattbrop   ^^^  ^^^^  possession  as  is  required  by  s.  318,  because,  upon  his  own  showing, 

Peti     ^^  claimed  plot  C,  as  the  jote  of  one  Pochan  Rai,  who  was  alleged  to  be  a  lyot 

holding  that  plot  under  one  Ram  Charan  Bhagat  and  others,  the  kathinadars 

^T'^D^'     (lessees)  of  Islampore  under  Crowdy  and  others ;  and  that  Pochan  Rai  was  no 

•*'  party  to  the  proceedings. 

j^^^jj  It  appeared  that  the  Magistrate,  in  addition  to  the  statements  made  by  the 

B  L  R^aflo.  P^^^^s  themselves,  proceeded  upon  an  office-memorandum  which  had  beenpre- 
r  o  w  B      -I  viously  recorded,  and  which  was  in  these  terms  : — 

"  Whereas,  in  the  case  of  Government,  first  party,  and  Baboo  HardaNarayan 
and  Mr.  Sutherland,  second  party,  and  Mr.  Crowdy,  third  party,  recognizances 
and  security  have  been  taken  under  s.  282,  Act  XXV.  of  1861,  by  reason  of 
there  being  a  probability  of  a  breach  of  the  peace,  and  in  those  proceedings  it 
became  apparent  that  a  likelihood  of  a  breach  of  the  peace  arises  from  this  cause, 
tliat,  within  the  boundaries  of  the  land  which  Mr.  Sutherland  alleges  that  he 
holds  under  a  mokurarri  lease  from  HardaNarayan  as  a  part  of  mauzaKomalpore, 
there  are  three  plots,  as  described  below,  which  Mr,  Crowdy  states  to  be  held 
by  himself  of  Pochan  Rai.  Since  it  is  evident  that,  if  an  enquiry  as  to  these 
lands  be  held  under  s.  318,  the  danger  of  a  dispute  may  be  avoided ;  and  as 
there  is  a  fear  that,  notwithstanding  the  taking  of  recognizances  and  security 
from  each  party,  yet,  on  account  of  the  quarrel,  an  affray  may  occur,  therefore  by 
this  proceedingan  enquiry  under  s.  318  is  originated,  and  notice  is  to  be  served 
on  Mr»  Crowdy  of  the  Majhole  Fadory,  and  Baboo  Harda  Narayan  and  Mr. 
Sutherland,  his  manager,  calling  upon  them  to  appear  on  the  15th  February 
187a'  at  Begooserai  in  person  or  by  mooktear  with  their  proofs,  and  to  file 
written  statements  respeding  the  property  in  dispute." 

The  petitioners  sought  to  have  both  the  orders  of  the  Magistrate  set  aside. 
The  Advocate-General  (Offg.)  and  Mr.  W.  5«Mtfr/a»^/ for  the  petitioners. 
Mr.  Woodroffe  (with  him  Mr.  R.  E.  Twidale)  for  Crowdy. 

The  Advocate-General  (Offg,)  contended  that  s.  318  does  not  contemplate 
both  remedies  at  the  same  time.  Where  the  Magistrate  makes  an  order  that 
parties  should  enter  into  recognizances  not  to  commit  a  breach  of  the  peace  in 
order  to  obtain  possession  of  disputed  land,  it  is  not  necessary  that  he  should 
immediately  afterwards  proceed  to  try  under  s.  318  which  of  the  parties  is  en- 
titled to  keep  possession.  There  was  no  evidence  before  the  Magistrate;  there- 
fore he  could  not  proceed  under  s.  318  at  all — Ahhaya  Chawdhry  v.  Brae^ 
and  Mussamui  Anundee  Kooer  v.  Ranee  Soonaei  Kooer}  Crowdy's'possession 
is  not  such  as  would  entitle  him  to  be  kept  in  possession  under  s.  318.  Posses- 
sion, according  to  that  seftion,  ought  to  be  aftual,  not  constru^ve — Dewan 
Elahee  Newaz  Khan  v.  Suburunnissa?  Plot  C,  upon  Crowdy's  own  show- 
ing, is  in  the  possession  of  one  Pochan  Rai,  who  holds  under  a  third  person^ 
.  who  is  a  lessee  under  Crowdy,  and  to  wliom  he  pays  rents.  There  should  be 
*  no  adjudication  therefore  as  to  plot  C  in  favour  of  Crowdy.  The  Magistrate's 
order  against  Harda  Narayan  is  wholly  ultra  vires.  There  is  no  evidence  at 
all  that  he  took  any  part  in  the  dispute  regarding  the  lands  in  question. 

1  6  B.  L.  R.  App.  148  (see  p.  355  of  this  book). 

•  9  W.  R.  Or.  64, 

•  S  W.  R.  Or.  Z4« 
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Mr.  W,  Sutherland  on  the  same  side. — ^The  whole  of  the  proceedings  be-       i  g^^. 
fore  the  Magistrate  under  s.  282  were  irregular,  because  they  were  based  upon  — r 
police-reports  and  upon  a  report  by  the  Assistant  Magistrate.    The  Magistrate  ^"" 

should  hold  a  regular  inquiry  himself — Mussamui  Anundee  Kooer  v.  Ranee  **atterop 
Soonatt  Kooery    Police-reports  are  not  evidence,  nor  do  they  furnish  "ere-    "^"^  ^"" 
dible  information."    There  must  be  evidence,  and  the  Magistrate  must  record     tions  of 
a  proceeding — Ahhaya  Chowdhry  v.  Bra^  and  TCashi  Kishor  Roy  v.  Tarini        J*  ^« 
Kant  Lahori?    The  Magistrate  was  bound  to  take  evidence,  and  decide  judi-     Suther- 
cially — Behari  Patak  v.  Mahomed  Hyat  KhanA  Sutherland's  answer  to  the       land. 
Magistrate  does  not  convey  any  admission  of  an  intention  to  break  the  peace,  9  B.  L.  R.i29. 
and  he  has  nowhere  said  that  he  will  not  have  recourse  to  law  to  settle  the  dis-  [18  W.  R.  11,] 
pute.    The  omission  by  a  Magistrate  to  record  a  proceeding  in  a  case  of  dis- 
puted possession  renders  his  proceeding  void — Harvey  v.  Brice,^    Whatever 
order  may  be  given  against  Sutherland,  nothing  is  shown  against  Harda  Nara- 
yan,  and  he  should  not  be  required  to  give  the  recognizance,  merely  because 
Sutherland  is  his  manager.    In  criminal  cases  the  master  is  not  bound  by  the 
ads  of  his  servants,  unless  done  by  his  orders. 

Mr.  Woodroffe  for  the  respondent. — Crowdy  was  sufficiently  in  possession 
within  the  meaning  of  the  seftion  to  claim  the  proteftion  of  that  law.  He  was 
on  the  spot  with  his  servants  and  with  the  consent  of  his  lessee  for  the  purpose 
of  prote^ng  the  crops  on  the  lands,  <S:c.  His  ryots  were  in  adual  possession. 
By  "adual  possession"  is  not  meant  dired  manual  possession ;  such  possession 
none  but  the  cultivator  himself  could  have;  but  merely  present  possession  is 
meant.  The  ^view  taken  by  Phear,  J.,  in  Dewan  Elahee  Newoz  Khan  v.  Su- 
burunnissay^  that  the  possession  must  be  actual,  and  not  constructive,  cannot  be 
supported.  The  Ad  of  a  Magistrate  under  s.  3 1 8  in  recording  reasons  for  being 
satisfied  that  a  breach  of  the  peace  is  likely  to  occur,  and,  in  issuing  notices,  is 
not  a  judicial  proceeding,  and  therefore  cannot  come  under  s.  404.  It  afterwards 
becomes  judicial  when  the  parties  come  before  him  and  satisfy  him  as  to  pos- 
session. The  Magistrate  is  fully  justified  in  afting  promptly  when  there  are  rea- 
sonable apprehensions  of  a  breach  of  the  peace ;  and,  particularly,  where  the 
accused  party  admits  that  he  is  going  to  commit  a  breach  of  the  peace — Behari 
Patak  v.  Mahomed  Hayat  Khan,^  The  law  was  correctly  laid  down  by  Glo- 
ver, J.,  in  that  case.  See  also  Mussamut  Zuhoorun  v.  Mussamui  Begum !^ 
The  view  taken  by  Phear,  J.,  as  to  the  proceedings  referred  by  a  Magistrate  in 
Dewan  Elahee  Newoz  Khan  v.  Suburunntsscfi  already  cited,  and  afterwards 
in  Mussamut  Anundee  Kooer  v.  Ranee  Soonaet  Kooer}^  is  not  a  correct  view. 

The  Advocate- General  in  reply. 

Couch,  C.J. — In  the  first  of  these  cases,  an  application  was  made  to  the 
Court  to  set  aside  an  order  which  had  been  made  by  the  Magistrate  of  Monghyr 
under  s.  282  of  the  Code  of  Criminal  Procedure.  The  order  was  dated  the  6th 
of  February  1872,  and  ordered  the  applicants  Harda  Narayan  and  Sutherland 


»  9  W.  R.  Cr.  64. 

'  6  B.  L,  R.  App.  148  (see  p.  355  of  this  book).      \ 

»  3  B.  L.  R.  App.  Cr.  76  (see  p.  136  of  this  book). 

*  4  B.  L.  R.  F.  B.  46  (see  p.  147  of  this  book). 
'  4  W.  R.  Or.  26. 

•  S  W.  R.  Cr.  14. 
'  6  W.  K.  Cr,  4, 
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^^        toi  Gs^T  iiitoi  recognizances  to  keep  the  peace  for  six  moaths.    It  appe&md  that 
Siilherland  was  the  manager  for  Haxda  Narayan,  and  it  was  objected  that  tlM«e 
^^^"^      was  Qjo  reason  for  Harda  Narayan  being  compeHed  to  enter  into  recogfnizance^. 
MATTiRror    Certainty,  there  does  not  seem  to  be  any  reason  that  the  order  should  extend  to 
niB  P8TI-    ijim^  jiu^  ^Q  jjjg^y  g^y  ^^  Q^^g  ^j^^  ^  regards  him,  it  is  one  which  theMagietrate 
^*oi^  or     ^a»  not  authorized  to  make  ;  and  that  portion  of  it  must  be  set  aside.     We  have 
J'  ^'       then  to  consider  the  order  as  it  applies  to  Sutherland.    It  was  objected  \:j  the 
flwrifiRr     Adyoeate-rGeneral,  who  appeared  for  him,  that  no  evidence  was  taken  by  the 
VAMA*        Magistrate,  and  that  consequentty  the  order  was  not  authorized  by  the  Cpde  of 
.9B.L.  R.  10^  Criminal  Procedure,  and  ought  to  be  set  aside.    Now  the  order  is  stated  by  the 
[18  W..a.  ii.j  Magistrate  to  be  founded  upon  the  statements  which  were  made  before  him 
by  Sutherland,  the  petitioner,  and  by  Crowdy,  the  opposite  party,  both  of  whop 
had  been  summoned  to  appear  before  him.  These  statements  must  be  ^egardcKl 
as  evidence  upoi^  which  the  Magistrate  might  act  if  he  thought  it  sufficieAt. 
They  were  admissions,  I  will  not  call  them  confessions,  but  admissions  made 
by  the  parties  who  had  been  summoned  to  appear ;  and  if,  upon  their  own  state- 
ments, there  appeared  to  be  sufEcient  grounds  for  the  order  being  made,  it  would 
be  superfluous  for  the  Magistrate  to  take  further  evidence  upon  that  subject. 
The  Magistrate  states  that  his  order  was  founded  upon  these  statements.    (His 
Lordship  read  the  portion  of  the  Magistrate's  order  given  above,  and  contin^edj : 
It  is  not  for  us,  as  we  often  have  to  state  in  cases  of  this  kind,  to  consider  whether 
the  Magistrate  was  right  or  not  in  being  satisfied  with  this  evidence,    f^e  only 
question  is,  was  there  before  him  evidence  upon  which  he  might  be  satisfied  ? 
We  think  diat  there  was.    If  he  came  to  the  conclusion,  upon  the  p^e§  being 
STimmoned  before  him  and  making  their  statements,  that  it  was  necessary  fpr 
the  preservation  of  the  peace  to  take  a  bond  from  them,  he  had  full  authority 
to  do  so,  and  there  is  nothing  whi9h  would  authorize  or  justify  this  Court  in 
getting  asi4e  that  order.     So  th^t,  with  regard  to  Sutherland,  the  order  of  the 
Magistrate  will  remain  in  force. 

Xhe  ^ond  of  these  case^  }p  ^Isp  ^n  application  01^  bel^^lf  of  Sut^la^ 
\f>  si^t  as^le  ^  qrd^r  of  the  same  Magistrate,  darted  the  15th  c^  ^^bruanr,  ^d 
nude  under  s.  318  of  the  Criminal  Procedure  Code,  and  it  was  objected  by  t^e 
AdvoQ^te^G^jieral  first  that  it  w^  in^proper  that  an  order  should  be  ma^e  ^i^r 
tbi^  seQtioii,  ^  well  ^  an  order  under  s.  ?82.  Wij;h  regard  to  thi^  pbjectipfi, 
I  see  no  reason  tlui,  if  the  Magistrate  is  satisfied  that  the  circumsts^i^ces  require 
it,  he  should  jipi  p^ak^  an  order  uader  both  sections.  There  may  be  case^.  in 
wl^ch  i(  wo^ld  be  necessary  to  do  so.  In  t^is  case,  if  the  M^istrate  ^ug^t 
that  the  circumstances  required  it,  he  was  justified  in  doing  it.  But  the  princi- 
pal question  which  was  discussed  was  whether  the  decision  of  tl^e  Ms^gistrate, 
that  the  possession  of  one  of  the  plots,  namely,  the  plot  marked  C  on  the  plan, 
the  prii|Qip^lQ»e  in  dispute,  was  to  remain  with  .Crowdy,  was  one  whipl^  could, 
in  poi»$  of  law.  be  supported,  or  whether  the  facts  were  not  suoh  tha^  the  Mw^- 
\xj^  \%&  exceeded  his  power,  or  made  an  error  for  which  thi3  Cou?t  oi^lit  to 
8^t  ^^^4e  his  orden  Now,  the  circumstances  with  regard  to  the  land,  the  pp^ 
session  of  which  is  in  dispute,  and  which  dispute  was  considered  by  the  Magis- 
trate to  be  likely  to  lead  to  a  breach  of  the  peace,  are  stated  in  his  finding,  which 
we  must  take  to  be  correct,  and  which  appears  to  be  supported  by  the  evidence 
before  him.  The  principal  plot  of  land  C  is  said  to  have  been,  up  to  the  pre- 
sent time,  or,  rather,  when  this  matter  was  before  tihe  Magistrate,  cultivated  by 
Pochan  Rai,  an  Islaippore  ryot,  whose  evide^[^e  lyas  taj^en  }n  the  case,  and  he 
stated  that  "  the  land  where  Crowd/s  tent  is  now  standing  is  mine.  It  is  three 
bighas  in  four  plots ;"  and,  after  giving  the  b^iufidajie^,  l^e  said  :  "  I  have  had 
this  land  from  my  fsuher's  time,  35  years  ago. .  Ipajft  leat  siAce  1274  (1866-67) 
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to  Ram  Charan  B^a^at  and  Tola  Bhagat,  katkinadars  of  Islan^)ore.     Before        ia;a^ 

1374, 1  paid  to  Majhole  hoti'  (office);  and  then  he  gave  other  particulars  as '—•• — 

to  his  getting  receipts  for  the  rent,  which  are  not  material.     The  other  plots,       ^  ^"" 
A  and  S,  appear  by  tlie  evidence  to  have  been  taken  possession  of  by  Crowcty,   M^ttbrof 
sliortly  before  the  matter  came  T)efore  the  Magistrate  fbr  decision,  mider  sub-     the  Pexi- 
leases  from  ryots  of  Komalpore;  the  sub-lease  of  A  being  made  on  the  27th     txon*of 
of  January,  and  tjie  sub-lease  of  B  on  the  29th  of  January.    The  Ma^strate       J-  ^ 
has  found,  and  1  think  correctly,  that  the  mere  putting  up  a  tent  by  Crowdy      Suthb*. 
on  the  land,  'which  was  what  he  was  shown  to  have  done,  was  not  a  possession        lamo^ 
within  s.  ji8»    He  says  that  the  possession  must  be  substantial  and  prac- 9 B.  L»^R.i2i|)« 
tieal,  l)Ut  then  he  holds,  upon  the  evidence,  that,  as  to  A  and  B,  Crowdy  was  [l8^y*«R^l^I 
in  possession,  having  obtained  the  sub-leases  from  the  ryots,  and  having  taken 
possession  under  them,  although  a  very  short  time  before  the  matter  came 
before  Tiiin  for  decision.  With  regard  tb  the  plot  C,  which  is,  as  I  understand, 
the  piece  of  land  really  in  dispute  between  ihe  parties,  the  Magistrate  says  that 
he  accepts  th^  account  -which  was  given  hy  Pochan  Rai  as  being  the  correct 
statement  of  the  facts  of  the  case,  and  upon  that  he  considered  that  Crowdy 
was  in  possession,  and  made  an  order  that  he  should  be  retained  in  it. 

Now,  there  appear  to  have  been  several  deciaioas  of  this  Covrt  whi<^  U  is. 
neoedsary  to  notice,  hk  D^tmn  jElahet  Nemwi  Khan  v.  Suhurumtma}  a  qviestioii 
of  this  kittd  came  before  a  Court  composed  of  three  Judges,  and  PhewK  J., 
said  (Glover,  J»,  having  previously  given  his  judgment):  "Had  it  «©t  be^n 
for  the. strongly  expressed  (i^inion  of  Glover,  J.,  1  certainly  should  bave4>e«[i 
di^oeed  ^>tiD^nk  tbattbe  'possession of  land,'  &c^,  contemplated in^..3i8^  tJie 
CHmtnal  ProceduFe  Code,  was  (as  the  section  itself  expresses  it)  '  actual\|)Ki»* 
session,  land  not  ponstructivie  possession  by  the  receipt  of  feifts*  It  seems  <io 
me  tfatat  the  breach  of  ^lei  peace  intended  to  be  antkfipated^  something  indie 
w$Cf  <)f  a  personal  struggle  for  the  'actual  enjoyment  of  the  Imflaoveablepco* 
perty  described ;  and  had  I  been  unassisted,  1  should  have  considered  ^9X  the 
primary  8en^e  pf  the  words  employed  supported  that  view  and  no  other/'  But 
the  laarned  Judg^,  In  the  following  paragraph,  says  that,  whatever  might  be  tlie 
conclusion  to  which  further  and  mature  consideration  might  lead  him  on  thid 
point,  he  thinks  the  Magistrate  had  no  jurisdiction  to  enquire  into  the  matter 
of  possession  at  all,  unless  he  was  first  satisfied  that  a  breach  of  the  peace  wa$ 
actually  Hkely  to  occur  in  reference  thereto ;  and  the  case  was  decided  upon  that 
point.  Thisr  opinion,  that  the  sectic»i  must  mean  acUial  possession,  and  not 
constiructive  possession,  was  therefore  not  necessary  for  the  decision  of  the  case, 
and  it  appears  to  me,  from  the  learned  Judge's  own  words,  to  have  been  one 
which  he  thought  might  be  altered  by  further  and  mature  consideration.  It 
was  also  opposed  tx>  the  opinion  of  Glover,  J.,  in  the  same  case.  Now,  when 
we  look  at  the  terms  of  s.  318,  it  appears  that  actual  possession  there  was 
not  80  much  intended  to  mean  manual  possession,  or,  as  Phear,  J.,  seems  to 
consider,  as  excluding  a  possession  by  the  receipt  of  rent,  but  rather  seems  ^ 
huve  been  used  as  distinguished  from  the  right  of  possession.  The  Msigiitrate 
is  to  see  who  is  ihe  party  in  actual  possession  of  the  subject  in  dispute  as  4l8* 
ting]ushed  from  the  person  in  whom  the  prcperty  or  right  to  recover  possession 
n^y  be.  The  question  is,  what  is  to  be  <:on£fidered  as  meant  In  this  section  by 
possession?  I  think  that  it  cannot  mean  only  the  actual  or  bodily- possession. 
There  may  be  case&  in  which  a- person  would  prc^rly  be  said  to  be  in  posses- 
sion, althottgh  there  was  no  "bodily  possession  by  him*    There  is  the  case  <tf 

»  S  W.  R.  Cr.  14. 
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1872.        a  servant  being  in  possession,  and  it  may  be  said  that,  when  the  servant  is  in 
- — T""""""  possession,  it  is  the  possession  of  the  master.     So,  also,  if  an  occupier  is  pay- 
IN  THB      |jjg  j^jjj^  ^^^  lg  ^^  possession  of  the  landlord  to  whom  he  pays  the  rent.     For 
Matter  ob    gQjug  purposes,  the  occupier  has  a  possession ;  he  has  a  possession  which  would 
THE  Peti-    enable  him  to  bring  a  suit  against  a  person  who  wrongfully  disturbed  him  in 
TioNs  OF     ijis  occupation,  but,  still,  his  possession  is  the  possession  of  him  by  whose  per- 
J-  ^'        mission  either  given  by  a  lease  or  any  other  mode  of  letting  he  holds  the  land 
SuTHER-     and  to  whom  he  pays  the  rent.    And  this  view  of  what  is  meant  by  possession 
LAND,        and  the  construction  to  be  put  upon  it  in  this  section  is  supported  by  a  passage 
9  B.  L.  R.  239.  in  Domat's  Civil  Law,  where  possession  is  treated  of :  it  is  in  Bk.  III.,  Tit  7, 
[18  W.  R.  II.]  and  there,  after  quoting  several  authorities  from  the  Institutes,  the  author  says : 
"  From  all  which  it  is  necessary  to  conclude  that  the  true  possession  is,  pro- 
perly speaking,  only  that  of  the  master ;  and  that,  although  others,  besides  the 
master,  may  have  a  right  to  detain  the  thing,  such  as  the  tenant,  the  farmer, 
the  usufructuary,  who,  having  a  right  to  enjoy,  ought  by  consequence  to  have 
the  detention  of  the  thing,  which  in  them  is  only  a  borrowed  possession,  or 
rather  the  master's  own  possession  who  possesses  through  them,  because  the 
right  of  possession  cannot  be  separated  from  the  property."    Here  are  three 
classes — the  tenant,  the  farmer,  and  the  usufructuary.    Although  they  have 
what  the  author  calls  a  borrowed  possession,  it  is  rather  the  possession  of  the 
master  than  their  own ;  and  it  appears  to  me  that  the  proper  construcUon  of 
this  section  is  that,  by  "  actual  possession  "  is  meant  the  possession  of  a  master 
by  his  servant,  the  possession  of  a  landlord  by  his  immediate  tenant,  the  per- 
son who  pays  rent  to  him,  the  possession  of  the  person  who  has  the  prcmerty 
in  the  land  by  the  usufructuary.    These  cases  appear  to  me  to  come  fairly 
within  the  meaning  of  the  word  "  possession  "  in  this  section,  and,  with  every 
respect  to  the  opinion  of  Phear,  J.,  it  appears  to  me  that  this  is  the  construc- 
tion which  should  be  put  upon  it,  rather  than  to  limit  it  to  cases  of  bodily 
possession. 

Then  to  apply  it  to  the  present  case,  Mr.  Crowdy  was  not  in  that  posses- 
sion. According  to  the  evidence  on  which  the  Magistrate  founded  his  decision^ 
the  immediate  landlords  of  Pochan  Rai,  the  persons  to  whom  he  paid  the  rent, 
were  the  two  persons  whom  he  named.  Crowdy  appears  to  have  been  a  supe- 
rior landlord  to  them,  but  that  would  not  come  within  the  meaning  of  the  sec- 
tion, and  Crowdy  could  not  not  be  considered  to  be  in  possession  of  this  land 
by  reason  of  the  possession  of  Pochan  Rai,  the  occupier :  nor  was  he  in  posses- 
sion, as  the  Magistrate  has  properly  found,  by  reason  of  his  having  put  up  the 
tent  upon  the  land.  I  think  the  Magistrate  was  wrong  in  point  of  law  in  de- 
ciding that  Crowdy  was  in  possession,  and  ordering  him  to  be  retained  in  it. 

But  another  objection  was  taken,  namely,  that  there  had  not  been  such  a 
proceeding  recorded,  stating  the  grounds  upon  which  the  Magistrate  was  sa- 
tisfied that  there  was  a  dispute  likely  to  induce  a  breach  of  the  peace,  as  would 
render  his  proceedings  legal.  That  a  compliance  with  the  provisions  of 
s.  318  is  requisite,  and  that  an  omission  on  the  part  of  the  Magistrate  to 
record  a  proceeding  such  as  is  required  by  that  section  renders  the  proceedings 
illegal,  was  decided  in  Harvey  v.  Bricey  On  this  point  we  have  in  the  same 
case  in  the  5th  Weekly  Reporter  the  judgment  of  Phear,  J.  After  the  passage 
which  I  before  quoted,  in  which  he  states  that  he  thought  the  Magistrate  had 
no  jurisdiction  to  .enquire  into  the  matter  of  possession  at  all,  unless  he  was 
first  satisfied  that  a  breach  of  the  peace  was  actually  likely  to  occur  in  reference 
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thereto,  he  says:   "It  necessarily  follows  that  he  must  adjudicate  definitely        i8;a. 
upon  this  point,  and  the  Legislature  also  adds  that  he  must  record  his  reasons  — jT"""^" 
for  being  so  satisfied.    In  this  case  he  does  not  appear  to  have  done  either  of   ^  "[l^ 
these  things."    In  another  case  of  Mussamut  Anundee  Kooer  v.  Ranee  Soonaet   ^*"**/*' 
Kooer}  the  same  learned  Judge  says :  **  I  take  the  opportunity  of  adding  that,    ^**."^TI' 
even  if  there  had  been  a  proceeding  in  this  case,  and  assuming  that  it  was   .  tion^of 
confined  to  the  statement  by  the  Magistrate  that  he  had  been  directed  by  the        J-  D- 
Judge  to  hold  the  investigation,  it  would  not  be  sufficient  to  satisfy  thi  re*      Suthbr- 
quirements  of  s.  318,  for  it  is  necessary  that  the  Magistrate  himself  should        land, 
enquire  into  the  likelihood  of  a  breach  of  the  peace  happening,  and  should  9  B.  L.  R.  399. 
come  to  a  judicial  decision  upon  it.    It  is  that  judicial  decision  which  is  [iSW.  R.  ii%] 
the  foundation  of  the  subsequent  investigation,  and  without  it  the  investi- 
gation is  void  and  inoperative."     The  words  of  the  section  being  tha^ 
when  the  Magistrate  shall  be  satisfied  that  a  dispute  likely  to  induce  a 
bleach  di  the  peace  exists,  he  shall  record  a  proceeding  statinjp;  the  grounds 
of  his  being  so. satisfied,  the  learned  Judge  says,   in  the  first  case,  that 
the  Magistrate  must  adjudicate  upon  the  matter,  and  then  he  seems  to  have 
^IQne  a  step  further,  and  speaks  of  a  judicial  decision,  whence  it  has  been 
inferred  that  the  Magistrate  must  take  evidence,  and  proceed  in  the  same 
way  as  in  an  ordinary  judicial  enquiry.    Now,  I  must  say  that  I  am  unable  tp 
ag^ee  in  this  view  of  the  requirements  of  s.  318.    All  that  it  requires,  in 
my  opinion,  is  that  the  Magistrate  is  to  be  satisfied  that  a  dispute  exists,  and 
be  is  to  record  the  grounds  of  his  being  90  satisfied.    There  is  nothing  which 
(lefines  upon  what  grounds  he  shall  be  satisfied,  or  limits  him  to  being  satis- 
fied by  evidence  taken  before  him.    It  is  properly  provided  that  he  shall  state 
the  grounds  of  his  b^g  stitisfied  in  order  that  the  revising  Court  may  be  able 
to  see  that  he  has  not  arbitrarily  instituted  proceedings  of  this  kind.    But  that 
is  sdl  that  h  required;  8£hd  in  this  case  the  Magistrate  has  stated  that  the  ^und 
of  his  proceeding  was  the  office  menKmmdum  which  had  been  prevknsly 
recorded.    (His  Lordship  read  the  office  memorandum,  and  proceeded)^  The^ 
is  here  a  formal  statement  by  the  Magistrate  of  the  grounds  upon  which  he 
was  satisfied  that  a  breach  of  the  peace  was  likely  to  be  committed,  and  I  do 
not  think  any  one  would  say  that  he  was  not  justified  in  coming  to  that  con- 
clusion.   The  facts  were  such  as  might  fairly  lead  him  to  think  that  a  breadh 
of  the  peace  was  likely  to  ensue ;  and,  being  so  satisfied,  and  having  recorded 
the  grounds  thereof,  he  had  jurisdiction  to  proceed  in  the  matter.    That  ob- 
jection to  his  proceedings  therefore  in  my  opinion  fails.    The  grounds  upbn 
which  it  was  sought  to  set  aside  this  order,  as  regards  the  whole  of  it,  fail; 
but  for  the  reason  that  the  Magistrate  has  taken  upon  himself  erroneously  to 
find  that  Crowdy  was  in  possession,  the  order,  so  far  as  it  relates  to  the  piefce 
of  land  C,  must  be  set  aside. 

As  to  costs  we  think  that  each  party  should  pay  his  own. 

Ordir  modtfiii. 

_— .-^.^-,^^— ^^.— ^^-»^^^- .^  — > -... —  ■  ^^  — ^  ■  _ ^  _^^ ,. .  ^  .^ —  _  — _ _ 

»  9  W.  R,  Cr.  d4. 
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Before  Mr,  Justice  Kemp  and  Mr.  Justice  Glover. 
In  the  Matter  of  the  Petition  of  H.  P.  CASPERSZ.^ 


9  B.  L.  R.  337.       Criminal  Procedure  Code  (Act  XXV,  of  iS6j),  s,  43$ — Powers  of  a  Court  of 
FiSW  ft  toN.1  Session — Remand — Meaning  of  words  "  without  enquiry,** 

Where  an  accused  person  has  been  discharged  by  a  Magistrate  under  s.  250  of  the 
Criminal  Procedure  Code,  after  enquiry  into  the  case,  the  Court  of  Session  cannot,  under 
8.  435,  remand  the  case  for  further  enquiry. 

On  the  complaint  of  the  Raneegunge  Coal  Association^  one  H.  Caspersz 
was  charged  vith  criminal  misappropriation  of  certain  moneys  belonging  to  that 
Association.  The  case  was  heard  by  the  Deputy  Magistrate  of  Raneegunge,  who 
was  vested  with  the  full  powers  of  a  Magistrate.  The  Deputy  Magistrate,  after 
going  into  the  whole  of  the  evidence  for  the  prosecution,  came  to  the  conclusion 
that  no  charge  of  misappropriation  had  been  made  out  against  the  accused,  and 
he  dismissed  the  case.  The  Sessions  Judge  of  Burdwan,  acting  under  the 
provisions  of  s.  435  of  the  Code  of  Criminal  Procedure,  ordered  the  Deputy 
Magistrate  to  make  further  enquiry  into  the  complaint.  After  the  order  of  the 
Sessions  Judge  was  passed,  but  before  the  day  fixed  by  the  Deputy  Magistrate 
of  Raneegunge  for  making  the  further  enquiry  ordered  by  the  Sessions  Judge, 
Dr.  Mendes,  for  the  accused,  moved  the  High  Court,  under  s.  404,  to  send 
for  the  record,  and  quash  the  order  of  the  Sessions  Judge,  on  the  ground  that 
the  complaint  was  not  dismissed  "  without  enquiry'  within  the  meaning  of  s. 
4J5,  since  the  accused  was  discharged  under  s.  250  after  evidence  had  been 
given  by  the  prosecution.  He  also  urged  that  the  order  of  the  Deputy  Magis- 
trate discharging  the  accused  was  tantamoimt  to  an  acquittal. 

As  Dr.  Mendes  produced  authenticated  copies  of  all  the  proceedings  of 
the  Courts  below,  the  High  Court,  without  sending  for  the  record  of  the  case, 
passed  the  foltowing  judgments : — 

Kemp,  J»  (after  briefly  stating  the  facts). — ^The  Judge  did  not  think  proper 
to  order  the  commitment  of  the  accused.  There  can  be  no  doubt  that,  m  this 
case,  as  the  accused  was  not  put  on  his  defence,  the  order  dismissing  the  case 
amounts  only  to  a  discharge  of  the  accused,  and  that  the  Judge  was  competent 
under  s.  435,  if  he  thought  proper,  to  order  the  commitment  of  tne  ac- 
cused. Not  having  done  so,  and  having  acted  under  the  alternative  portion  of 
«.  435,  the  Judge  was  bound  to  keep  strictly  within  the  terms  of  the  sec- 
tion. Now,  the  terms  of  that  section,  in  as  far  as  the  alternative  portion  of  it  are 
concerned,  are  that,  in  the  case  of  such  offences — ^that  is  to  say,  offences  triable 
by  the  Court  of  Session,  or  by  the  Magistrate  of  the  district,  or  by  any  oflficer  exer- 
cising the  full  powers  of  a  Magistrate — the  Court  of  Session  may  order  an  en- 
quiry to  be  made  into  any  case  which  the  Magistrate  or  other  officer  exercising 
the  powers  of  a  Magistrate  may  have  dismissed  without  enquiry.  Now,  in  this 
case,  can  it  be  said  that  the  complaint  has  been  dismissed  without  enquiry  ? 
We  think  that  the  contention  of  the  learned  Counsel  in  this  case  is  correct. 
There  can  be  no  doubt  that,  not  only  has  there  been  an  enquiry  in  this  case, 
but  there  has  been  a  most  elaborate  enquiry.  Witnesses  for  the  Coal  Association 
have  been  examined,  their  account  books  have  been  produced,  and  the  whole  case 
has,  in  our  opinion,  been  thoroughly  enquired  into,  and  primd  facie  the  decision 

>  Miscellaneous  Criminal  Case,  No.  63  of  1873,  against  an  order  of  the  Sessions  Jadg« 
of  East  Burdwan,  dated  the  3rd  February  1873. 
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of  the  Deputy  Magistrate  appears  to  us,  as  far  as  we  can  judge  of  it  from  the        187a. 
evidence  which  he  alludes  to,  a  proper  decision ;  but  be  that  as  it  may,  he  has  — - 
dismissed  the  case  as  against  the  accused  after  taking  evidence  and  after  due  en- 
quiry.    We  have  not  found  any  authority  contrary  to  the  learned  Counsers  con-       attm  or 
tention  with  the  exception  of  a  Criminal  Letter.^   In  that  case  the  Sessions  Judge    ^""  ^^^^' 
appears  to  have  doubted  whether  he  could  proceed  under  the  latter  portion  of      "^'^  ^^ 
s.  435  in  a  case  where  some  enquiry  had  been  made,  and  the  letter  re-    H.  P.  Cas- 
ferred  to  informed  him  that  he  was  in  error  in  supposing  that  he  could  not  pro-       persz,'  . 
ceed  under  that  section,  because  the  words  "without  enquiry"  mean  without  9 B.  L.  R. 337» 
proper  enquiry.    We  are  not  bound  by  this  Criminal  Letter ;  and,  following  the  [18W.R.39N.] 
words  of  the  law,  we  must  hold  that  there  has  be^n  an  enquiry  in  this  case ;  ajid 
it  can  hardly  be  said  that  the  enquiry  has  not  been  a  proper  one.    We,  there- 
fore, think  that  the  order  of  the  Judge  ordering  a  further  enquiry  must  be  set 
aside. 

Glover,  J. — ^I  wish  to  add  one  word  (whilst  entirely  concurring  in  the  or- 
der to  be  passed),  to  guard  myself  against  giving  any  opinion  as  to  the  sufficiency 
or  otherwise  of  the  enquiry  made  by  the  Deputy  Magistrate.  We  have  had  the 
evidence  before  us,  and  the  Judge,  on  the  other  hand,  says  that  he  considers  the 
enquiry  not  to  have  been  a  proper  or  sufficient  one.  I  wish  to  avoid  pledging 
myself  to  any  opinion  as  to  the  sufficiency  of  the  enquiry.  It  is  enough  for  the 
purposes  of  this  case  that  there  was  an  enquiry. 

Order  quashed. 


Be/ore  Sir  Richard  Couch,  JT/.,  Chief  Justice ,  and  Mr.  Justice  Ainslie.  ^ '  ^** 

In  the  Matter  of  the  Petition  of  TIAT  SAHU.*  -^  -   ^ 

^  9  B.  L.  R.  339. 

Criminal  Procedure  Code  (Act  XXV.  of  1861)^  ss,  250  and  435 — Re-trial  by  a      [18  W.R.  39.] 
Magistrate — Povters  of  a  Court  of  Session — Remand, 

Where  a  Magistrate  had  discharged  an  accused  under  s.  '250  of  the  Criminal  Proce- 
dure Code,  and  afterwards  the  Sessions  Judge,  having  remanded  the  case  for  further  en- 
quiry, re-tried  it,  and  convicted  the  accused,  the  High  Court,  while  holding  that  the  Ses- 
sions Judge  had  no  power  to  make  the  order  of  remand,  upheld  the  conviction. 

One  Jiat  Sahu  had  been  charged  (under  s.  405  of  the  Penal  Code)  before 
the  Joint-Magistrate  of  Sarun  with  having  committed  criminal  breach  of  trust 
with  respect  to  a  certain  sum  of  money  which  had  been  placed  in  his  custody 
by  the  complainant,  who  had  taken  shelter  for  the  night  in  his  shop.  Thie  Joint- 
Magistrate,  after  examining  four  witnesses  for  the  prosecution,  including  the 
complainant,  discharged  the  accused  under  s.  250  of  the  Criminal  Procedure 
Code,  holding  that  the  evidence  had  not  made  out  a  primd  facie  case.  On  the 
motion  of  the  complainant,  the  Sessions  Judge,  acting  under  s.  435  of  the  Cri- 
minal Procedure  Code,  remanded  the  case  to  the  Joint-Magistrate  to  make  a 
more  searching  enquiry.  The  Joint-Magistrate,  in  pursuance  of  the  orders  of 
the  Judge,  took  further  evidence  for  the  prosecution,  drew  up  a  charge,  took 
evidence  for  the  defence,  and  eventually  convicted  the  accused.  The  Sessions 
Judge  on  appeal  upheld  the  conviction. 

The  High  Court  (Kemp  and  Glover,  JJ.),  on  the  application  of  the  accus- 
ed, sent  for  the  record  of  the  case  under  s.  404  oi  the  Criminal  Procedure  Code. 

>  3  W.  R.  Cr.  Ut.  21. 

'Miscellaneous  Criminal  Case,  No.  158  of  1872,  against  an  order  of  the  Qfficiathig 
Joint-Magistrate  of  Sarun,  ds^M^M  9th  Oc^h;^  }^^*  .    ,  .     .  ^ 
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1879.  Mr.  Sandil  for  the  accosed. — S.  435  of  the  Criminal  Procedme  Codb  C6ii- 

jjj^jjj      templates  only  two  classes  of  cases  in  which  the  Sessions  Court  can  interfer^-^ 
Mattbr  of   ^^'**  cases  triable  exclusively  by  the  Court  of  Session  or  by  the  Magistrate  of 
the  district,  and  not  cases  in  which  other  Subordinate  Courts  have  concurrent 
TUB  peti-    jurisdiction  with  the  two  superior  Courts.    But  a  Subordinate  Magistrate  ci  the 
TioN  OF      gj^  ^Y^s  has  power  to  try  such  a  case  as  this,  and,  therefore,  it  does  not  come 
JiAT  Sahu,    ^thin  the  provisions  of  s.  43  5.  If  it  be  assumed  that  the  present  case  is  governed 
9  B.  L.  R.di39*  by*  s.  435,  still  the  Court  of  Session  had  no  authorittr  in  this  case  to  remand 
[laW-R.  39.]  it  to  the  lower  Court  for  further  investigation,  because  the  lower  Court  had  dis- 
charged the  accused  after  taking  evidence  for  the  prosecution,  and  it  cannot 
therefore  be  said  that  the  complaint  was  dismissed  **  without  enquiry/'    In  the 
case  of  In  the  Matter  of  the  Petition  o/H,  P.  Caspersz}  the  words,  "  without  en- 
quiry,'* in  s.  435,  were  held  to  mean  where  no  evidence  whatever  for  the  pro- 
secution had  been  taken  by  the  Magistrate  before  discharging  an  accused  person; 
the  order  of  the  Sessions  Judge  under  s.  435  being,  therefore,  erroneous,  the 
subsequent  proceedings  of  the  Joint-Magistrate  in  pursuaiK^e  of  it  are  void.' 
[Ai^SLi£,  J. — ^The  Magistrate  has  power,  independently  of  the  order  of  the  Ses^ 
skms  Judge,  to  revive  the  prosecution  against  an  accused  person  discharged 
itnder  s.  250.]    No  doubt,  the  Joint-Magistrate  has  such  pow^,  but  hi  the  pre* 
sent  case  it  is  quite  certain  he  acted  in  pursuance  of  the  order  of  the  Judge 
remanding  the  case.    It  is  impossible  to  say  that  the  Joint-Magistrate  m>uld;  of 
his  own  accord,  have  revived  the  prosecution  in  this  case.    It  is  discretionary 
with  a  Magistrate  to  revive  a  prosecution  against  an  accused  who  has  been  dis- 
charged under  s.  250,  and  it  cannot  be  said  that,  when  a  Court  acts  in  obedience 
to  the  orders  of  a  superior  Court,  it  exercises  its  discretionary  powers. 

Baboo  Taraknath  Sen  for  the  complainant  was  not  called  upon. 

Couch,  C.J. — In  this  case,  as  the  offence  was  one  triable  by  a  SulxM'dinate 
Magistrate  of  the  first  class,  the  Sessions  Judge  had  not  power  to  make  the  or- 
der which  he  rnade,  and  the  case  coming  up  to  us  under  s.  404,  we  decide  that 
that  order  was  an  erroneous  one,  and  ought  to  be  set  aside ;  but  it  does  not 
follow  from  this  that  the  subsequent  proceedings  before  the  Magistrate  ought 
to  be  set  aside.  If  the  order  of  the  Sessions  Judge  was  essential  to  the  ac- 
tion of  the  Magistrate  in  again  taking  up  the  case,  and  trying  the  accused,  of 
course,  the  order  being  set  aside,  the  other  proceedings  would  also  be  set  aside. 
But  the  Magistrate,  after  he  had  discharged  the  accused  under  s.  250,  had 
power,  if  circumstances  appeared  to  him  to  require  it,  to  take  up  the  case  agaiti^ 
and  to  re-try  the  accused.  He  appears  to  have  had  before  him  on  the  second 
occasion  some  fresh  evidence  upon  which  he  drew  up  a  charge,  and,  having  heard, 
the  defence  of  the  accused,  convicted  him,  which  he  had  power  to  do.  In  what- 
ever way  the  Magistrate  was  set  in  motion  on  the  second  occasion^  there  has  been 
a  proper  conviction  of  the  accused.  The  Magistrate  might,  and  indeed  ought  to^ 
^ve  taken  up  the  case  again,  and  to  have  tried  it  as  he  has  done.  Therefor^^ 
t  do  not  think  that  the  circumstance  that  he  was  led  to  enter  upon  the  secbnq 
enquiry  and  second  trial  by  the  Sessions  Judge  having  made  his  order,  is  a  ground 
for  setting  aside  his  proceedings  and  the  conviction.  If  that  were  now  to  be  done, 
It  would  be  the  duty  of  the  Magistrate,  upon  the  facts  with  which  he  is  now  ac- 
quainted, to  take  up  the  case  and  investigate  it.  It  would  not  be  ptoper^at  a 
person,  who  appears  upon  the  evidence  taken  to  have  ooinniitted  an  dSKtiot; 
should  go  entirely  free  and  unpunished,  because  the  Sessions  Judge  has  n^de 
this  order  erroneously. 


1  AnU^  p.  337  (see  p.  saa  et  Hrfi  ^bodlt). 
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A  deoMon  of  Keinp  and  Olovei:,  JJ.,  dated  the  aS&of  March  1871,  ki  tlie        i9f^ 
case  of  In  the  Matter  of  the  Petition  of  H.  P.  Caspersz}  has  been  read  to  ns,  — .  . 

bnt  that  decision  is  not  in  conflict  with  what  we  now  decide.  It  set  aside  the  or-'  ^,        ^ 

THE  PB31I-. 
TlOHOr: 

Appedt  di^msu4*  Jiat  Samu, 


der  of  the  Sessions  Judge ;  but  nothing  was  said  as  to  what  the  consequences  (^ 
M^dng  It  aside  would  be,  diat  question  really  not  arising  in  the  case. 


Before  Mr.  Justice  Kemp  and  Mr.  Justice  Glover.  ['^  W*  ^  »•] 

I^  THE  Matter,  of  the  Petition  of  THE  GOVERNMENT  OF  BENGAl'.'.       ,g^a, : 

Review  0/ order  in  Criminal   Cas&^Frattd-^Forfeited  Properiy-^Criminall  Pro^      S^j^iS, 
oedure  Code  (Act  XXV.  ofrS6i)^  ss.  184,  j8$--^P4kal  Code  (ActXLV.  of  i860},  9  b.  L.  R.  343. 

*''^f*  [18W.R.33.] 

Where  property  of  an  absconding  offender  had  been  attached  and  declared  to  be  at  the 
disposal  of  uovemment  under  s.  184  oi  the  Criminal  Procedure  Code,  and  the  offender  ms 
subiequentiy  convicted  under  ^.  174  of  the  Penal  Code,  atid  such  conviction  was  i^pheld  on 
appm^  hddt  the  High  Court  had  no  power  to  make  any  order  with  respi^  to.  si^ch  pro- 
perty. 

Where  an  order  for  the  release  of  the  property  so  attached,  had  l^n  obtained  from, 
the  Hijg;h'  Court  on  an  tf;r-^ar^^  application,  and  on  ah  incorfect  statemeilt  b^fact^  tl^e  H4g;n 
Cburt;  on  thi6  application  of  the  Government,  candelled  such  order, 

5 HIS  was  a  petition  tp  the  High  Court  (Kemp  and  E.  Jackson,  JJ.),  on 
of  one  Mir  Sarwar  Jan,  who  had  been cbrivicfed  of  riot  and  nwaef  by. 
the  Sessions  Judge  of  Dacca,  but  had  been  acquitted  on  appeal  to  the  Hi^a 
Court  The  present  application  had  reference  to  the  proceedings  of  the  Magjis- 
trate  against  the  petitioner  under  the  provisions  of  s,  174  of  the  Penal  Code. 
The  Magistrate  found  that  the  petitioner  intentionally  omitted  to  attend  his  Court 
in  person  In  obedienoje  to  a  proclamation  which  had  been  duly  served  on'  the 
premises  of  the  petitioner ;  and  having  intentionally  omitted  to  attend  in  person 
before  the  Magistrate  to  aliswer  the  charge  <^  riot  and  murder.  The  Magis- 
tral^ 3entenced  the  petitioner  to  the  maximum  punishment  flowed  for  the. 
offence — namely,  six  montlis'  imprisonment  and  a  fine  of  Rs.  i«ooo> 

The  judgment  of  the  Court  was  delivei»d  by 

Kemp,  J.  (who,  after  stating  the  facts  as  above,  continued). — ^There  are 
three  grounds  taken  by  the  pleader  for  the  petitioner,  Baboo  Durga  Mohun. 
Das :  First,  that  as  the  offence  of  which  the  petitioner  has  been  convicted^ 
was  an  offence  committed  before  the  Magistrate,  who  has  convicted  the' 
petitioner  under  s.  174  of  the  Criminal  Procedure  Code,  the  Magistrate 
ought  to  have  sent  the  petitioner  to  be  tried  by  some  other^  Court.  The 
pleader  called  our  attention  to  several  rulings  of  this  Court,  one  of  which  ap^ 
plies  to  the  case  before  ixs — namely,  the  case  of  Queen  v.  Chandra  Sekhar 
Jtqy,^  The  second  ground  taken  is  that  there  is  no  evidence  that  the  peti- 
tioner intentionally  omitted  to  attend  the  Magistrate's  Court.  We  have  read* 
the  evidence  of.  several  witnesses,  who  depose  to  the  due  service  of  the  proclama- 
tipn,  a^d  to  the  fact  that  the:  petitioner  and  all  his  family  had  left  the  family  dweU^ 
ing-house ;  and  reading  that  evidence,  and  looking  to  the  surrounding  chrcumr 
slsuces  of  the  case>  we  think  tbsLt  it  cann6t  be  said  that  the  petitioner's  absence 

>  Aniey  p.  337  (see  p.  522  of  this  book). 

s  Miscelkneous  Criminal  Case,  No.  134  of  1872. 

*i& 9.  WK,  Cr«  iQf>i9e9^t9Xoi.MM  bo«k>. 
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i9tt.        did  not  originate  in  a  desire  to  evade  the  process.    We  think  it  clear  that  he 

■  was  intentionally  evading  process,    The  last  ground  taken  is  that  the  sentence, 

In  THE      taking  the  whole  of  the  circumstances  into  consideration,  is  excessive.  We  find 

Matter  OF  ^jj^t  the  petitioner  was  sentenced  on  the  26th  July  1871,  and  that  he  remained 

THE  Peti-    in  jail  up  to  the  ist  December  1871,  when  he  was  enlarged  on  bail  according 

TioM  OF      to  the  orders  of  this  Court.     Looking,  therefore,  to  the  time  that  he  was  in  jail, 

the         and  to  the  fact  that  he  was  acquitted  of  the  original  charge  of  riot  and  mnider, 

Govern-     we  direct  that  he  be  released,  setting  aside  the  remaining  portion  of  the  sentence 

MBNT  OF     not  yet  expired. 

Bengal,  On  the  27th  March  1872  Sarwar  Tan,  by  his  pleader,  again  applied  to  the 

9  B.  I-^^3^.  High  Court  (Kemp  and  Glover,  J  J.)  tor  the  restoration  of  his  property  which 
tiSVTferijT]  had  been  confiscated  by  the  Magistrate.    He  stated  in  his  petition  that  the  Magis-' 
*  trate  of  Furreedpore  had,  before  sentencing  him  under  s.  174  of  the  Penal 

Code,  confiscated  all  his  moveable  property  under  s.  184  of  the  Criminal 
Procedure  Code ;  that,  after  the  High  Court  had  remitted  the  remainder  of  the 
sentence  passed  by  the  Magistrate,  the  accused  applied  to  the  Magistrate,  imder 
s.  185  of  the  Code  of  Criminal  Procedure,  praying  to  be  restored  to  the 
possession  of  his  confiscated  property,  as  the  same  had  been  released  by  the  High 
Court ;  but  the  Magistrate,  being  of  opinion  that  the  High  Court  had  passed  no 
specific  orders  regarding  it,  rejected  the  application ;  that  the  accused  next  ap- 
pealed to  the  Judge  of  Dacca,  who  directed  the  application  to  be  made  to  the 
Additional  Juage  of  Furreedpore,  and  that  the  latter  officer,  on  being  applied  to, 
refused  to  interfere  on  the  ground  of  want  of  authority,  though  he  was  of  opinion 
that  the  High  Court's  order  included  the  release  of  any  property  attached  by  the 
Magistrate.  The  petitioner  prayed  that,  as  the  High  Court  had  already  released 
him  "  from  the  unjust  sentence  passed  by  the  Magistrate,"  the  Court  would  be 
further  pleased  to  order  the  property  confiscated  to  be  released. 

On  the  same  day  the  Court  passed  an  order  directing  the  Magistrate  to  "  re* 
store  all  the  moveable  prc^rty  of  the  petitioner  which  may  be  under  attachment" 

Mr.  Bell,  the  Legal  Remembrancer,  subsequently  applied  on  behalf  of  the 
Government  to  the  Court  (Kemp  and  Glover,  JJ.),  objecting  to  the  order  of  the 
27th  March.    His  prayer  was  thus  worded  : — 

Your  Lordships,  without  calling  upon  the  Government  to  show  cause  against 
the  said  Mir  Sarwar  Jan's  application,  directed  the  Magistrate  to  restore  to  the 
petitioner  all  the  moveable  property  which  was  under  attachment ;  that  your 
petitioner  submits  that  Your  Lordships'  order  did  not  refer  to  the  property  of 
the  said  Sarwar  Jan  which  had  been  declared  to  be  at  the  disposal  of  Govern- 
ment, but  only  to  such  portion  of  the  said  Mir  Sarwar  Jan's  property  as  was  under 
attachment ;  but  should  your  petitioner  be  in  error  in  supposing  that  Your  Lord- 
ships' order  did  not  embrace  the  property  which  had  been  declared  to  be  at  the 
disposal  of  Government,  your  petitioner  would  solicit  Your  Lordships  to  cancel 
your  eX'parie  order  of  the  27th  March,  and  allow  your  petitioner  to  be  heard 
in  the  case. 

The  Court  (Kemp  and  Glover,  JJ.)  ordered  a  notice  to  be  served  on  Mir 
Sarwaz  Jan  to  show  cause  why  the  order  of  the  27th  March  1872  should  not  be 
cancelled. 

Mr.  Bell  for  the  Government. — ^The  Court  have  not  acquitted  the  accused 
of  the  offence  under  s.  174  of  the  Penal  Code,  of  which  he  was  convict- 
ed, but  have  merely  remitted  the  fine  and  the  remainder  of  the  term  of  impri- 
sonment, holding  that  the  conviction  was  proper.  The  property  referred  to  by 
the  accused  in  his  petition  of  the  zfih  M^i^  and  ii^  ^e  OTder  of  this  Court  of 
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the  same  date,  was  not  property  which  had  been  attached  for  the  realization  of  the        1871; 

fine,  but  property  which  had  been  attached  under  s.  1 84  of  the  Criminal  Procedure — 

Code  previous  to  the  passing  of  the  sentence,  at  the  time  when  the  proclamation       ^^  "^^^ 
was  issued,  calling  upon  him  to  appear  and  answer  to  a  charge  of  riot  and  mur-    Matter  of 
der ;  it  had  also  before  the  conviction  of  the  accused  been  declared  to  be  at  the     the  Pbti- 
disposal  of  Government.    The  property  can  only  be  restored  in  the  way  indi-       tion  of 
cated  in  s.  185  of  the  Code ;  but  the  conviction  under  s.  174  of  the  Penal  Code         the 
having  been  upheld  by  this  Court,  the  accused  cannot  avail  himself  of  the  pro-     Govbrn- 
visions  of  s.  185.    The  property  is  at  the  disposal  of  Government,  and  this  Court      ment  op 
has  no  control  over  it.  The  order  of  the  27th  March  was  passed,  it  would  seem,      BBNOiVL, 
in  ignorance  of  the  real  facts  of  the  case,  and  is  one  which  clearly  this  Court  had  j  b.  L,  R.  342, 
no  jurisdiction  to  make.  [18  W.  R.  33.1 

Baboo  Durga  Mohan  Das  for  the  accused. — ^There  is  no  section  of  the  Act 
under  which  the  Government  can  ask  for  a  review  of  the  order  of  the  27th  March. 
Queen  v.  Godai  Rout^  decides  that  there  can  be  no  review  of  an  order  of  this 
Court  in  a  criminal  case.  If  the  order  be  really  without  jurisdiction,  it  is  void 
ab  imiioy  and  the  Magistrate  need  not  obey  it. 

Mr.  Bell  in  reply. 

The  judgment  of  the  Court  vas  delivered  by 

KsMP,  J. — In  this  case  Mr.  Bell,  the  Legal  Remembrancer,  appeared  on 
behalf  of  the  Government  of  Bengal,  and  moved  the  Court  to  cancel  an  order 
passed  on  the  27th  March  1872,  on  the  ex-par/e  petition  of  one  Sarwar  Jan. 

On  the  8th  July  1872  notice  was  issued  to  Sarwar  Jan  to  appear  in  person 
or  by  pleader. 

It  appears  that  Sarwar  Jan  was  committed  by  the  Magistrate  of  Furreed- 
pore  to  the  Sessions  to  take  his  trial  on  a  charge  of  riot  with  murder.  Sarwar 
Jan  was  convicted  by  the  Sessions  Judge,  but>  on  appeal,  was  acquitted  by  this 
Court. 

Previous  to  the  apprehension  and  commitment  of  Sarwar  Jan,  he  had  evaded 
process — viz.,  a  warrant — issued  against  him,  and  certain  moveable  property 
belonging  to  him,  which  had  been  attached,  was  declared  to  be  at  the  disposal 
of  the  Government  under  s.  184  of  the  Code  of  Criminal  Procedure.  After  the 
acquittal  of  Sarwar  Jan  by  this  Court,  he  was  put  on  his  trial  under  s.  174  of 
'the  Penal  Code,  and,  being  convicted,  was  sentenced  to  imprisonment  for  a 
term  of  six  months,  and  a  fine  of  Rs.  1,000,  this  being  the  maximum  sentence 
which  can  be  passed  under  that  section. 

Sarwar  Jan  then  petitioned  this  Court,  and,  on  the  22nd  December  1871, 
Kemp  and  E.  Jackson,  J  J.,  were  of  opinion  "  that  it  could  not  be  said  that 
Sarwar  Jan's  absence  did  not  originate  in  a  desire  to  evade  process ;"  but  on 
the  last  ground  of  his  petition,  which  contained  a  prayer  for  mitigation  of  pun- 
ishment, those  Judges  held  that,  although  they  confirmed  the  conviction,  they 
were  of  opinion  that,  as  Sarwar  Jan  had  been  then  some  months  in  jail,  and 
had  been  acquitted  of  the  graver  charge  of  riot  with  murder,  the  remaining  por- 
tion of  the  sentence  ought  to  be  remitted.  Nothing  was  said  as  to  the  remis- 
sion of  the  fine,  but,  doubtless,  it  was  the  intention  of  the  Judges  to  remit  it. 

Subsequently,  on  the  27th  March  1872,  Sarwar  Jan  presented  a  petition 
to  this  Court,  praying  that  as  he  had  been,  as  he  states,  **  released  by  this  Court 

^  B.  L  R.  Sup.  Voh  436. 
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i$^f        Uom  the  upjost  sentence  passed  by  the  Magistrate/'  the  Court  would  be  plea6«4 
^- --^ —  to .(l^i^^t  the  confiscated  moveable  property  to  be  restored  to  him.     Qn  thi$ 
petition  we  passed  an  or^er  directing  the  Magistrate  to  restore  all  the  moveable 
^^^  ^'    property  of  the  petitioner  which  may  be  under  attachment. 

TioN  OF  it  is  clear  th^t  the  pleader  who  presented  this  petition  dicl  not  place  the 

THB        trtie  circumstances  of  the  case  before  the  Court ;  no  mention  of  the  fact  thatt 
Gk>vBiiN-     ^h^  property  in  question  had  been  declared  to  be  at  the  disposal  of  the  doverii-P 
MENT  OF     °^?^  ^^  made  ;^  the  petitioner  was  also  incorrect  in  stating  that  this  Cptirt  hp4 
^KNGALy     *'  rdeased  him  from  the  unjust  sentence  passed  by  the  Magistrate."    What  die 
9  0.  L.  R.  343.  Court  did,  was  to  mitigate  the  sentence,  ahhotigh  they  upheld  the  convictioh. 

tiSW.ft.33«]  It  has  been  argued  by  the  pleader  for  Sarwar  Jan  that  this  Court  tis  not 
competent  to  review  its  order,  and  the  case  of  Queen  v,  Godai  Roufi  was  re- 
lerred  to.  In  that  case  it  is  laid  down  that  a  review  of  judgment  will  not  1^ 
irom  a  sentence  or  judgment  pronounced  by  the  High  Court,  or  by  a  Diyisioa 
Bench  of  the  High  Court,  on  appeal.  But  in  this  case  pur  order  was  passed 
without  notice  to  the  Magistrate  or  the  GovemmeiU  kA  Bengal,  and  the  facts  of 
the  case  were,  to  say  the  least,  not  correctly  stated. 

Being,  therefore,  of  opinion  thsU  the  property  which  has  been  deckred  to 
be  at  the  disposal  of  the  Government  of  Bengal  can  only  be  restored  to  Sarwar 

Jan  by  that  Government,  attd  that  our  order  bf  the  27m  March  1872,  which- 
lough  it  refers  in  terms  to  the  property  under  attachment,  clearly  contemplated 
the  property  in  question,  was  based  upon  &n  error  in  law  caused  by  si  mis* 
ftpte^ntatkm  0f  fdcis,  we  caticel  It. 

Order  cancelled. 


^g  ^  B^bf^  S»  JhtAard  C&uck^  KL,  Chief  fiuHce,  eM  Mr.  JutHa  AifMie. 

^^^7-  Ih  inx  Mattor  op  the  PExraON  of  MATHURANATH  CHUCKER- 

9  B.  L.  R.  354.  BUTTY  AND  OTftERS.' 

[17  W.  R.  55.]  Superintendence,  dower  q/,  hy  High  CouH'-^24  &  25  P'ic,  c.  lo^-^A^'oi^rtinuni^ 
Enquiry  by  Magiiirate-^Criminal  Procedure  Code  (Act  XXV.  of  i860,  «•  ^^4 
&  404, 

Where  a  Magistrate  had  adjourned  an  enquiry  for  a  cause  not  contemplated  by  s.  324 
df  Ch^  CHtiiin^l  Prbceduris  Code,  the  High  Court,  In  eitercise  of  the  power  of  superin- 
Md^ee  coifett^  by  s.  15  of  24  &  iQ  Vtc,  c.  104,  nut  aside  the  ord6r  of  teiadM. 

In  tliis  case  an  application  was  made  to  tlie  tiigh  Court  by  the  petiUpnezf , 
pmfing  tl^  sin  order  of  the  Magistrate  <^  Malda,  datea  the  j6th  Februaiy 
iS^3y  ])ps^miig  the  case  in  which  they  were  defendants,  mi^t  he  set  a^side, 
and  that  the  defendants  might  be  discharged  or  brought  to  trial  at  once  witlu>ut 
as^  further  aajburnmehts. 

^  »ee  siatement  <ontahied[  in  petition,  aniei,  p.  344  (see  p.  52$  of  this  took). 

*  B.  L.  R.  Sup.  Vol  436, 

*  Criminal  MtscelTanebus  Case,  No.  43  i^iSf2,  ^punsilh'e  order  ofifielKi^is&ale  of 
Malda,  dated  the  fl6th  of  FebntarjriSya. 
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The  facts  of  the  case,  as  stated  by  the  Counsel  for  the  petitioners,  and  in        1873. 

an  affidavit  of  one  Mahanand  Gangooly  in  support  of  the  application,  were  as  — j "^ 

follows :  Iswar  Chandra  Roy,  zemindar  of  Chanchul,  died  on  or  about  the  8th  '^'** 

October  1871,  leaving  two  widows,  Shideswari  Chowdhrani,  his  first  wife,  and    Matter  or 
Bhuteswaiy  Chowdhrani,  his  second  wife.  The  Magistrate  of  Malda,  on  hearing    '^^  ^^** 
of  Iswar  Chandra's  death,  ordered  Bhagabati  Charan  Chuckerbutty,  a  police  sub-      tioh  or 
inspector,  to  enquire  whether  the  deceased  had  left  any  will.  In  obedience  to  this    Mathvrai. 
order,  Bhagabati  Charan  went  to  Chanchul  on  the  21st  November  1871,  and  re-        math. 
ported  that  the  deceased  had  executed  an  anumatipatra  (a  deed  of  s^doption)    CavcxsR- 
long  before  his  death,  and  had  caused  it  to  be  registered  in  the  Purneah  Regis-      Bvmr» 
try  Office  on  the  4th  January  1855;  that  the  deceased  had  also  submitted  a  peti-  9  B.  L.  R.  354* 
tion  to  the  Judge  of  Purneah,  in  which  he  informed  the  Judge  of  the  execution  [17  W«  B#  59«3 
of  the  deed  of  adoption ;  and,  lastly,  that  he  had  executed  a  will  on  the  i8th 
Aswin  1277  B.  S.  (3rd  October  1870),  a  few  days  before  his  death.    The  affi- 
davit also  stated  that  the  sub-inspector  had  reported  that,  when  the  will  was 
4uced  before  him,  one  Ramkrishna  Bhattacharjee,  the  brother  of  Bhuteswari 
Chowdhrani,  the  younger  widow  of  the  deceased,  was  present ;  that  along  wiUi 
bis  report,  the  sub-inspector  sent  in  copies  of  all  the  three  documents  mentioned 
above  for  the  perusal  of  the  Magistrate;  and  that  the  Magistrate  of  Malda» 
while  writing  his  final  report,  about  bringing  the  estate  left  by  the  deceased  under 
the  Court  of  Wards,  gave  it  as  his  opinion  that  the  will  was  not  a  genuine  do- 
cument, and  also  made  some  remarks  as  to  there  being  no  criminal  prosecution 
in  resped  of  the  forgeiy  of  the  will.    This  report  is  dated  the  18th  April  1871* 

On  the  following  day,  Hira  Lai  Das,  representing  himself  to  be  the  karpar- 
daM  (manager)  of  Bhuteswari,  petitioned  the  Magistrate  of  Malda  to  enquire  into 
the  forgery  of  the  will.  The  Magistrate  upon  this,  on  the  21st  April,  took  the 
deposition  of  Hira  Lai  Das,  which  was  as  follows :  '*  I  am  gomasta  of  Bhutes- 
wari Chowdhrani  of  Kurba.  Shideswari  Chowdhrani  herself  is  charged  that 
she  forged  the  will,  through  whom  I  cannot  say.  When  the  will  was  forged,  the 
accused  was  not  present  himself.  She  instigated  the  forgery  of  the  will.  Many 
people  say  that  Shideswari  forged  the  will.  If  Gabinda  Das  of  Bachamari  will 
tell  atK>iit  it"  Upon  this  the  Magistrate  issued  a  summons  against  Gabinda 
Das,  and  ordered  the  police  to  make  enquiries. 

In  the  meantime  the  Magistrate,  on  behalf  of  the  Court  of  Wards,  took 

Sossession  of  the  estate  left  by  the  deceased  from  the  hands  of  Shideswari  Chow* 
hrani.  The  affiidavit  continued  :  "And  I  am  informed  and  believe  that,  owing 
to  treatment  which  the  said  Srimati  Shideswari  considered  as  extremely  harsh 
and  oppressive^  she  left  Chanchul  on  the  20th  June,  and  many  of  her  priAcipal 
servants  also  left  Chanchul  at  the  same  time/'. 

After  the  police-enquiry  was  completed,  the  Magistrate  took  the  deposition 
of  the  inspector,  Mahim  Chandra  Ghose,  who  had  made  the  enquiry,  and  who 
deposed  as  follows :  ^The  evidence  taken  by  me  shows  that  the  charges  of  foiS 
gery  of  a  will  for  purposes  of  cheating  is  made  out  against  the  following  persons: 
Bharat  Chandra  Sirkar,  Ran^krishna  Achari,  Rammohan  Khansama,  Rmkishor 
Sen,  and  Mathuranath  Chuckerbutty.  The  evidence  will  prove  that  they,  on  or 
about  the  loth  or  nth  of  Aughran  1277  B.  S.  (24th  or  25th  November  1870)1 
at  Chanchul,  fabricated  a  document  purporting  to  be  a  will  executed  by  the  late 
Baboo  Iswar  Chandra  Roy  of  Chanchul  on  or  about  the  3rd  October  1870. 
This  will  is  a  forgerv ;  and  those  men  intended  to  cheat  the  complainant  Bhut- 
eswari out  of  her  half  share  in  the  property  left  by  the  late  Iswar  Chandi^  Roy, 
a^  to  get  possession  of  the  whole  estate.   I  apply  for  varwite  against  tl^  above 
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it72.        five  accused,  as  I  believe  them  to  have  absconded  from  this  district.  I  searched 
j^  Y„g      for  them,  but  they  could  not  be  found  near  Chanchul." 

Matter  of  The  Magistrate  accordingly  issued  warrants  against  Ramkishor  Sen,  Ma- 

tub  Pbti*    thuranath  Chuckerbutty,  Bharut  Chandra  Sirkar,  Rammohan  Khansama,  and 
tioN  OF      Ramkrishna  Achari. 
Matkora-  It  was  stated  in  the  affidavit  that  the  defendants  were  not  at  Malda  when 

NATH        the  warrants  were  issued,  they  having  left  Malda  as  stated  above ;  the  Magistrate 
Chuckbr-    therefore  issued  a  proclamation  for  the  defendants  to  appear  on  the  loth  Decem- 
BOTTY,       ber  1 87 1,  and  at  the  same  time  attached  the  properties,  moveable  and  immove- 
9  B.  L.  R.  354.  able,  of  all  the  defendants.    The  defendents  Ramkishor,  Mathuranath,  and 
[17  W.  R.  55.]  Bharut  Chandra,  in  the  meantime  surrendered  themselves,  and  the  case  was  fixed 
to  come  on  on  the  3rd  January  1872.    The  Magistrate  refused  to  admit  them 
to  bail.     On  the  3rd  January  the  Magistrate  postponed  the  case  to  the  24th  Ja- 
nuary, on  the  ground  that  he  would  not  be  able  to  remain  in  the  station  to  com- 
plete the  preliminary  investigation.    He  further  ordered  summonses  to  be  issued 
against  eight  new  witnesses,  without  (it  was  stated)  being  at  all  satisfied  that  they 
were  material  witnesses.  The  case  came  on  on  the  24th  January  before  the  new 
Magistrate,  who  recorded  the  deposition  of  one  police-inspector  and  of  one  Kailas 
Chandra  Mookerjee,  but  did  not  take  the  deposition  of  the  other  witnesses  who 
were  present.    The  objeftion  was  taken  before  the  Magistrate  on  behalf  of  the 
defen  dants  that  the  preliminary  investigation  could  not  proceed,  as  the  do- 
cument was  not  forthcoming,  and  even  the  copy  produced  was  not  proved. 
The  Magistrate  upon  this  summoned  Bhagabati  Charan  Chuckerbutty  to  give 
evidence,  and  made  that  the  ground  of  postponement.    Again,  before  the  1 5th 
February,  the  Magistrate  postponed  the  case  to  the  26th  February,  on  the  ground 
that  he  would  be  in  the  mofussil  on  the  15  th. 

On  the  26th  February  the  case  came  on  for  hearing,  and  the  defendants 
were  again  represented  by  Counsel.  The  Magistrate  examined  certmn  wit- 
nesses, among  whom  were  Hiralal  Das  and  Mukadacharan  Mazumdar. 

Hiralal  said :  "  I  knew  the  deceased,  Iswar  Chandra  Roy.  I  was  a  servant 
of  his.  I  was  ameen  of  the  Bagmara  Kothi.  I  was  appointed  to  his  service  in 
1276  B.  S.  (1869-70).  He  died  on  the  22nd  Aswin  1277  (7th  Oftober  1870). 
I  know  the  three  defendants  now  in  Court,  Mathuranath  Chuckerbutty,  Ramki- 
shor Sen,  and  Bharat  Chandra  Sirkar.  I  heard  that  Shideswari  Chowdhrani  and 
Ramkishor  Sen  prepared  a  will  purporting  to  be  the  will  of  Iswar  Chandra  Roy ; 
that  will  was  a  forgery.  I  have  never  seen  the  said  forged  will.  I  learn  that 
Iswar  Chandar  Roy  never  made  any  will.  I  used  to  get  Rs.  6  a  month  as  salary 
from  Iswar  Chandra  Roy.  He  did  not  dismiss  me.  Rani  Shideswari  dis- 
missed me.  I  was  dismissed  from  Aghran  1277  (November  1870).  I  took 
service  with  Rani  Bhuteswari  from  Baisakh  1278  (April  1871) ;  and  about  ten 
days  or  so  after  I  took  service  with  her,  I  brought  the  complaint  in  this  case  re- 
garding  the  forgery  of  the  will." 

Mukadacharan  Mazumdar  said :  "  I  know  the  three  defendants,  Ramkishor 
Sen,  Mathuranath  Chuckerbutty,  and  Bharat  Chandra  Sirkar,  now  in  Court. 
I  did  not  see  them  forge  any  will  on  the  9th  or  loth  Aghran  1277.  I  saw 
Ramkishor  Sen  and  Ram  Tanu  Das  sitting  in  the  veranda  of  the  diwankhana 
at  Chanchul,  and  Bharat  Chandra  Sirkar,  Mathuranath  Chuckerbutty,  Ram- 
krishna Achari,  and  Dindayal  Mazumdar,  afterwards  joined  them  in  the  diwan-^ 
khana,  Rammohan  Khansama  after  that  shut  the  door,  and  told  Biseswar 
Sing,  jemadar,  to  watch,  and  not  to  let  any  one  come.  This  was  before  evening. 
I  then  went  away.    I  afterwards  asked  Jagadis  Mazumdar^  servant  of  Shideswari 
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Rani,  why  they  shut  the  door  and  kept  watch  ?    He  said  that  some  writing  had        ig;*. 

been  going  on  (what  writing  I  did  not  know),  and  that  one  man  was  to  watch, 

and  that  the  estate  would  not  come  under  the  Court  of  Wards."  '**  "^^^ 

Matter  of 

The  evidence  of  the  other  witnesses  was  not  important ;  two  of  them  stated    the  Peti- 
that  they  had  heard  that  Iswar  Chandra  Roy  had  made  a  will  before  his  death,      ^ion  op 
The  others  stated  that  they  knew  nothing  about  the  case.  Mathura- 

The  Magistrate  then  postponed  the  case  to  the  1 2  th  March  in  order  to  take       nath 
the  deposition  of  Bhagabati,  and  ordered  a  warrant  to  issue  against  him,  although    Chuckbr- 
the  summons  issued  against  him  had  not  been  served  upon  him,  and  put  the       butty, 
accused  under  recognizances.  9  B.  L.  R.  354. 

The  Counsel  who  defended  the  accused  protested  against  the  postponement,  [^7  w;  R.  5$;] 
and  objected  to  the  prosecution  proceeding  any  further,  as  there  was  no  evidence 
at  all  against  any  of  the  prisoners,  and  the  document  said  to  have  been  forged 
was  not  produced. 

The  affidavit  also  stated  that,  every  time  the  case  came  on  for  hearing,  the 
defendants  were  obliged  to  take  Counsel  and  a  vakeel  from  the  High  Court  at 
a  great  cost. 

Upon  the  petition  of  the  petitioners,  an  order  had  been  issued  by  Bayley 
and  Markby,  JJ.,  that  the  prosecutor,  Hiralal  Das,  should  show  cause  why  the 
orders  of  the  Magistrate  of  Malda,  dated  respectively  the  3rd  January,  15th 
February,  and  26^1  February  1872,  should  not  be  quashed  upon  the  grounds 
stated  in  the  petition. 

Mr.  Woodroffe  for  the  petitioners. 

Mr.  Fergusson  for  Hiralal  Das. 

Baboo  Jagadanand  Mookerjee  for  the  Government. 

Mr.  Woodroffe, — ^The  Magistrate  was  wrong  in  issuing  warrants  against  the 
petitioners  under  the  circumstances  of  the  case.  It  was  wholly  unwarranted 
and  illegal  to  issue  the  warrants,  and  to  refuse  bail  when  the  accused  were 
arrested,  when  there  was  no  evidence  of  a  forgery  having  been  committed. 
Before  persons  are  arrested,  there  must  be  knowledge  of  the  facjt  of  an  offence 
having  been  committed  derived  from  legal  testimony — In  the  Matter  of  the 
Petition  of  Surendra  Nath  Roy^  and  In  the  Matter  of  Mahesh  Chandra  Ban- 
nerjee.  *  [Couch,  C.J. — Here  there  was  a  formal  complaint  on  oath.]  In  the 
case  last  cited,  it  is  laid  down  that  a  Magistrate  must  ascertain  the  charge  be- 
fore issuing  a  warrant.  Evidence  must  be  evidence  of  an  offence.  It  is  no 
evidence  where  a  witness  says  Re  knows  nothing.  The  force  of  a  warrant  is 
exhausted  when  the  prisoners  are  brought  before  the  Magistrate.  Then  the  evi- 
dence must  make  out  a  reasonable  case  to  justify  further  detention.  These 
warrants  must  be  set  aside. 

The  repeated  adjournments  were  upon  insufficient  grounds,  because,  from 
the  evidence  already  taken,  there  does  not  seem  to  be  any  reasonable  prospect 
of  better  evidence  being  obtained.  They  were  also  made  in  contravention  ot 
8.  224  of  the  Criminal  Procedure  Code,  inasmuch  as  they  were  for  a  longer 
period  than  fifteen  days. 


^  5  B.  L.  R.  274  (see  p.  199  of  this  book). 
^  4  B.  L.  R.  Aop.  \  (see  p)«  x6($  of  ^is  book). 
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y8;g»  Baboo  Jagadanand  Mookerjee. — ^He  would  not  object  to  any  appRcatfoe 

In  thb      ^^^  expediting  the  Magistrate's  proceedings,  or  even  for  fixing  a  day  for  thn 

trial.    A  Magistrate  has  the  power  to  postpone  a  case  from  time  to  time,  from 

MATTf^  or    motives  best  known  to  himself.     [Couch  C.J.— A  Magistrate  cannot  be  allowed 

THB  Pbti-    ^q  gQ  on  postponing  a  case  from  time  to  time  in  an  illegal  manner  without  notice 

TioN  Of       being  taken  of  his  conduct.     A  Magistrate  being  busy  in  the  interior  in  his 

Mathura-    executive  capacity  is  not  a  reasonable  cause  for  such  repeated  postponements.] 

WAT^       The  Court  cannot  interfere  in  such  a  case  under  s.  404  of  the  Criminal  Proce- 

Chugpcbk*    cedure  Code,  as  there  is  no  error  in  a  decision,  because  there  is  no  decision 

BUTTXx       yet.    This  Court  has  no  jurisdiction  in  such, a  case — Queen  v.  Thomas  Brae} 

9  B.  }ff  R.354*  The  language  of  s.  404  is  there  said  to  be  hardly  applicable  to  a  preliminary 

ti7  W.  It  55.]  enquiry  by  a  Magistrate. 

The  last  order  adjourning  the  case  to  the  12th  of  March  w^s  in  accord- 
ance with  the  law.  It  is  too  late  now  to  object  to  the  other  postponements,  bv 
which  the  parties  cannot  be  said  to  haVfe  been  in  any  way  prejudiced.  The  evi- 
dence is  not  complete  now,  but  other  evidence  may  be  forthcoming.  [Ainslie, 
J,-^The  Magistrate  in  this  case  is  also  acting  as  Collector  on  behalf  of  &ie  Court 
oi  Wards.  Is  it  proper  that  he  should  be  allowed  to  proceed  in  this  manner, 
having  an  interest  in  the  matter?] 

Mr.  Fergusson, — ^The  case  did  not  really  come  before  the  Magistrate  Until 
th^  1 6th  December  1871,  when  the  accused  surrendered  themselves.  Then 
it  was  postponed  from  the  3rd  to  the  24th  of  January,  and  then  again  to  the 
15th  February.  I  am  not  justifying  the  Magistrate's  proceedings  as  to  these 
adjournments ;  on  the  contrary,  I  must  admit  that  his  way  of  proceeding  in  this 
case  so  far  is  a  scandal  upon  the  administration  of  justice.  On  the  26th  of 
February,  however,  there  was  a  witness,  suj^osed  by  the  prosecution  to  be  an 
important  witness,  absent,  who  had  been  served  with  a  summpns  to  appear. 
The  absence  of  such  witness  was  a  good  ground  for  postponing  the  case,  and  it 
is  in  consequence  of  this  last  postponement  that  the  Interference  dl  this  Court 
is  invoked. 

Mr.  Wdodr&fe  in  reply. 

Couch,  C.J,  (after  stating  briefly  the  facts  of  tjie  case,  and  the  purport  hi 
fei^  petition,  continued) :  Now,  Mr.  Woodroffe  complained  of  the  issuing  oi 
the  warrant,  and  alleged  that  there  was  no  evidence  to  justify  its  being  issued. 
I  think  that  we  ought  not  to  make  any  order  now  with  respect  to  that.  In  th^ 
first  place,  the  petition  did  not  ask  to  have  the  warrant  dealt  with  at  all,  nojr 
did  the  order  which  w^  issued  upon  the  petition  direct  cause  to  be  ^hown 
with  respect  to  the  warrant.  The  warrant  has  long  ago  fulfilled  all  that  it  was 
required  for,  and  it  would  be  useless  now  to  set  it  side.  Indeed,  in  the  judg- 
ment of  Phear,  J.,  upon  which  Mr.  Woodroffe  strongly  relied,  it  is  stated  ^at 
the  force  of  a  warrant  of  arrest  is  at  an  end  when  the  prisoner  is  brought  before 
the  Magistrate.  So  also  with  respect  to  the  two  orders  of  remand  dated  the 
3rd  of  January  and  the  1 5th  of  February — they  have  come  to  an  end ;  the  peti- 
tioners have  s^peared  in  pursuance  of  them ;  and  a  further  remand  has  befett 
made ;  and  the  real  question  is  whether  the  remand  which  was  made  on  the 
a6th  of  February,  by  which  the  case  •was  postponed  until  the  12th  of  March, 
and  the  petitioners  were  put  under  recognizances  to  appear  oh  that  day,  ought 
to  be  allowed  to  stand.  The  power  under  which  the  order  was  made  is  con- 
tained in  s.  224  of  the  Code  of  Criminal  Procedure,  which  provides  fliat  "if, 

*3W.RCr.64aip.i6^. 
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from  the  absence  of  a  witness,  or  from  any  oth6r  reasonable  cause,  it  shall  be-        iS^.    _ 
come  necessary  or  advisable  to  defer  the  examination,  or  further  examination,  — ^    .^  " 
of  witnesses,  it  shall  be  lawful  for  the  Magistrate,  by  a  written  order,  from  time    .  * 
to  time,  to  adjourn  the  enquiry,  and  to  remand  the  accused  person  for  stich      ^^TJ^ 
time  as  shall  be  deemed  reasonai>le,  not  exceeding  fifteen  days/'  "^^^  ^^-^ 

TIDNpF 

Mr.  WoodrofFe  relied  very  strongly,  as  it  appeared  to  me,  on  a  passage  ot    Mati^ura- 
the  judgment  of  Phear,  J.,  in  the  case  of  In  the  Matter  of  the  Petition  o/Su-       j,ath 
rendra  Nath  Roy}  in  which  the  learned  Judge  said  that  a  Magistrate  cannot    cuwciuir- 
lawfuUy  commit  to  prison  or  remand  a  prisoner  who  is  before  him  without  suflft-       b^^ttV, 
cient  grounds;  and  in  the  complete  absence  of  evidence,  there  ean  be  no  grounds.  •  0  |^  R/agyu 
It  appeared  to  ttje  at  the  time  that  Phear,  J.,  was  there  contemplating  a  case  r  ,  w  R  ss  1 
where  there  was  no  evidence  at  all,  and  that  his  language  must  be  read  with  re-  *■''     '   *     •* 
ference  to  such  a  case.    On  looking  at  the  judgment,  thiat  seems  to  be  so,  be- 
cause in  a  Subsecjuent  paragraph  he  says :  "  After  the  and  of  November,  the  case 
changed.    At  that  time  evidence  was  produced  before  the  Magistrate  on  which 
he  could  rightly,  in  the  exercise  of  his  judicial  discretion,  hold  that  the  ^ersoni 
charged  ought  to  be  committed  to  prison,  either  to  await  trial,  or  for  safe  custodj^. 
during  the  adjournment  of  the  enquiry."    And  when  we  reiter  to  thfe  statement 
of  what  took  place  in  the  case  from  time  to  time,  it  appears  that,  on  the  2|id  of 
November,  a  witness  was  partly  examined.    It  is  said  '*  that,  on  the  2nd  of  Noi. 
yember,  after  the  first  portion  of  the  evidence  of  the  said  Nabin  Roy  was  recorded, 
Mr.  Munro  directed  that  the  witnesses  who  had  then  beeh  sent  by  tlrt  polic(6 
should  be  kept  in  custody  in  Mr.  Munro's  house."     It  would  thefefbr^  sefettl 
tha^  Phear,  J.,  was  of  opinion  that,  if  a  witness  had  been  pven  partly  extmined, 
the  Magistrate  would  have  power  to  remand ;  and  the  judgment  does  not  sup^ 
port  what  it  was  quoted  for  by  Mr,  Woodroffe. 

We  have,  however,  to  consider  what  is  the  power  which  is  donf erred  upon 
the  Magistrate  bys.^24.  Itissaidthatif,  from  the  absence  of  a  withess^  or  froni 
any  other  reasonable  cause,  it  ^all  become  nece^saty  or  advisable  to  defer  thq 
examination  of  witnesses,  it  shall  be  lawful  for  the  Magistrate  to  adjourn  the 
enquiry.  It  appears  to  me,  looking  at  the  language  of  this  section,  that,  if  there 
is  not  a  proper  cause — a  cause  such  as  is  described — a  Magistrate  has  not 
power  to  adjourn  the  enquiry ;  it  is  not  lawful  for  him  to  do  it.  A  Magistrate 
is  not  at  liberty,  arbitrarily,  or  for  any  reason  which  he  may  think  sufficiei^,  to 
adjourn  the  enquiry ;  it  Is  only  to  be  in  the  ckses  thentioned.  Aiid  although  an 
improper  adjournment  of  the  enquiry  by  a  Magistrate — an  adjournment  on  a 
ground  which  could  not  be  said  to  show  that  it  was  either  necessaiy  or  advisable 
— ^might  scarcely  be  said  to  be  an  error  in  the  decision  upon  a  point  of  law,  or 
to  involve  anv  question  of  law,  and  s.  404  of  the  Code  of  Criminal  Procedure 
might  possibly  not  enable  this  Court  to  interfere,  we  have,  by  the  1 5th  sectibn  of 
the  Aft  under  which  the  Court  is  established,  a  power  of  superintendence  which 
enables  us  to  dedl  with  ^ueh  a  case.  I  think  it  enables  us,  yrhsxt  a  MagiMrate 
has  adjourned  an  enquicy  when  it  was  not  lawful  for  him  to  do  so  under  s.  224, 
to  set  aside  the  order.  Herd  there  was  not  the  absence  of  a  witness,  or  other 
reasonable  cause,  which  made  it  necessary  or  advisable  to  adjourn  the  enquiry. 
The  witness  whose  ab^nce  appears  to  have  been  given  as  a  reason  for  the  ad- 

1'oiBmmetlt  was  the  injector  who  made  the  report.    Assuming  that,  if  called^ 
le  would  have  deposed  to  all  the  facts  stated  in  that  report,  it  appears  that  ^1 
that  he  could  have  proved  would  have  been  that  the  will  was  produced  to  him, 

1 5  B.  L.  R.  375,  at  p.  991  (see  p.  Hj'i  dM%  MR>fe.) 
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1872.       and  was  afterwards  returned ;  and  that  evidence  being  taken,  there  really  would 

; have  been  no  evidence  to  justify  the  detention  of  the  parties  upon  a  charge  of 

iNlTHE       forgery  of  the  will ;  it  would  really  have  been  just  the  same  as  if  there  had  been 
Mattcr  of    jjq  evidence  whatever  against  them. 
THE  Pkti-  " 

TioN  OF  The  case  appears — and  it  seems  to  me  it  was  admitted  by  the  Government 

Mathura-   pleader,  and  also  by  Mr.  Fergusson,  who  appeared  for  the  prosecutor — to  have 
NATH       been  postponed  in  a  manner  which  could  hardly,  even  by  them,  be  justified. 
Chucker^    There  was  not  any  evidence  taken  which  could  be  made  the  foundation  of  a 
BUTTY,      charge ;  and  the  Magistrate  appears  to  have  been  influenced  in  the  course  which 
9  B.  L.  R.  354.  jjg  ^qqJj.  \yy  ^^  expectation  that,  after  some  time,  and  by  dint  of  enquiry,  some  evi- 
£17  W.  R.  $1*1  dence  might  be  obtained.    But  a  Magistrate  is  not  justified  in  keeping  parties 
under  recognizances  in  the  way  in  which  he  did  on  this  occasion,  possibly  from 
soon  after  the  5th  of  July  when  the  warrant  was  issued,  but  certainly  from  the 
3rd  of  January,  the  day  first  fixed  for  the  hearing,  until  the  12th  of  March,  with 
this  charge  hanging  over  them,  and  remanding  them,  from  time  to  time,  in  an 
illegal  manner,  the  two  previous  remands  having  exceeded  fifteen  days.    This 
is  a  case,  I  think,  in  which  the  Court  may  well  exercise  its  power  of  superintend- 
ence, and  set  aside  the  last  order  of  remand ;  and  it  seems  to  me  desirable  that 
Magistrates  should  understand  that  the  power  conferred  by  s.  224  is  a  power 
which  is  only  to  be  exercised  in  cases  which  come  really  within  the  terms  of  that 
section.    It  is  not  a  power  conferred  upon  them  to  be  exercised  in  an  arbitrary 
manner,  and  not  according  to  rule,  but  a  power  wh|ch  they  ought  to  be  carefiU 
in  exercising. 

Therefore,  the  order  which  we  shall  make  is  that  the  last  order  of  remand, 
that  of  the  26th  February,  will  be  annulled,  the  consequence  of  which  will 
be  that  the  petitioners  will  not  be  liable  to  appear  in  accordance  with  the  re- 
cognizances which  they  gaye.  If  evidence  is  afterwards  discovered,  which  would 
justify  the  charge  of  forgery  being  brought  against  them,  the  Magistrate  is  not 
precluded,  by  the  order  which  we  now  make,  from  taking  proceedings  again. 

Order  set  aside. 


1S72.  Be/ore  Sir  Richard  Couch^  Kt.^  Chief  Justice  ^  and  Mr,  Justice  Ainslie, 

AuiT'M'  ANGELO  AND  ANOTHER  (DEFENDANTS)  V.  CARGILL  AND  ANOTHER 

9  B.  L.  R.  417.  .  (Complainants).! 

[18  W.  R.  41.]  Thoroughfare^^Public  Place — Nuisance — Obstruction — Magistrate — Jurisdic' 
tion — Criminal  Procedure  Code  (Act  XXV.  0/1861),  ss.  308,  404,  4^-^Pight 
to  begin. 

Where,  in  a  proceeding  before  a  Magistrate  under  s.  308  of  the  Code  of  Criminal  Pro- 
cedure, for  the  removal  of  an  obstruction  from  a  thoroughfare  or  public  place,  the  accused 
appears  and  shows  cause,  it  is  the  duty  of  the  Magistrate  to  enquire  whether  there  is  a 
thoroughfare  or  public  place,  and  whether  there  is  an  obstruction.  If  the  Magistrate 
makes  the  enquiry  upon  evidence  before  him,  he  does  not  act  without  jurisdiction  or  in 
excess  of  jurisdiction.  The  High  Court  cannot  set  aside  his  order  except  for  an  error  in 
law,  or  an  excess  of  jurisdiction.  It  is  not  a  ground  for  interference  that  the  Magistrate 
has  come  to  an  erroneous  decision  upon  the  evidence. 

^  Reference  to  the  High  Court,  under  s.  434  of  the  Code  of  Criminal  Procedure,  by  the 
Sessions  Ju(^  of  th^  a^jPecj^nnas, 
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This  was  a  reference  by  the  Sessions  Judge  of  the  24-Pergunnas,  under        187a. 
8.  434  of  the  Code  of  Criminal  Procedure,  of  an  order  of  the  Joint-Magis-      p^^q^uq 
trate  made  under  s.  308^  for  the  removal  of  certain  obstructions  from  a  thorough- 

^^'  n  t-      i-  CaRGILL,. 

The  complaint,  which  was  instituted  on  the  26th  April  1872,  m  the  Court  ^  g  l.  R.417. 
of  the  Deputy  Magistrate  in  charge  of  the  Sealdah  Sub-Division,  was  that  Messrs.  rjg^Y.'  R.  41.J 
Angelo  Brothers  had  laid  down  a  tramway  in  a  public  place  or  thoroughfare  at 
Cossipore,  and  had  thereby  caused  common  injury,  annoyance,  and  danger  to 
&e  public  or  people  in  general  who  dwelt,  or  occupied  property,  in  the  vicinity. 

On  the  6th  May  1872  the  police  forwarded  a  report  and  a  map  of  the  lo- 
cality. An  order  was  directed  to  be  issued  upon  the  defendants  to  remoVe 
the  obstruction  within  three  days,  or  to  appear  and  show  cause  why  they  should 
not  do  so.  The  defendants  appeared  within  three  days  to  show  cause.  The 
case  was  then  removed  to  the  Court  of  the  Joint-Magistrate  of  the  24-Pergunnas 
oa  the  14th  May  1872,  at  the  instance  of  the  defendants.  The  defendants 
denied  that  the  land  was  public  land ;  they  claimed  it  as  their  own  property 
under  a  maurusi  patta  from  the  zamindar. 

The  Joint-Magistrate  visited  the  spot,  and,  after  receiving  the  evidence 
offered  by  both  sides,  came  to  the  conclusion  that  the  lane  in  which  the  tram- 
way had  been  laid  was  a  public  thoroughfare,  and,  on  the  4th  June,  ordered  that 
the  defendants  should  remove  the  obstructions  within  four  days  under  pain  of 
prosecution  under  s.  188  of  the  Indian  Penal  Code. 

The  Sessions  Judge  of  the  24-Pergunnas,  at  the  instance  of  the  defendants, 
made  a  reference  to  the  High  Court,  expressing  his  opinion  that  the  Joint-Ma- 
gistrate's proceedings  in  the  case  should  be  quashed  as  illegal,  and  made  in 
excess  of  jurisdiction.  He  considered  that  the  evidence  showed  that  the  lane  was 
not  a  thoroughfare,  and  that  the  fact  of  Messrs.  Angelo  holding  a  maurusi  patta. 
of  the  land  barred  the  Magistrate's  interference  under  s.  308,  and  raised  a  ques- 
tion which  the  Civil  Court  alone  could  decide. 

Mr.  Lowe  (with  him  Mr.  Trotman)  in  support  of  the  order  of  the  Magis- 
trate. 

The  Advocate-General  (Offg,)  contra. 

Couch,  C.J. — Is  there  any  practice  in  this  Court  in  references  under  s.  434 
when  Counsel  appear,  as  to  which  side  should  begin  ?' 

*  S.  308.—"  Whenever  the  Magistrate  of  a  district  or  of  a  division  of  a  district  may 
consider  that  any  unlawful  obstruction  or  nuisance  should  be  removed  from  any  thorough- 
fare or  public  place,  or  that  any  trade  or  occupation,  by  reason  of  its  being  injurious  to  the  . 
health  or  comfort  of  the  community,  should  be  suppressed,  or  should  be  removed  to  a  dif- 
ferent place,  or  that  the  construction  of  any  building,  or  the  disposal  of  any  combustible 
substance,  as  likely  to  occasion  conflagration,  should  be  prevented,  or  that  any  building  is 
in  such  a  state  of  weakness  that  it  is  likely  to  fall,  and  thereby  cause  injury  to  persons  pass- 
ing by,  and  that  its  removal  in  consequence  is  necessary,  or  that  any  tank  or  well  adjacent 
to  any  public  thoroughfare  should  be  fenced  in  such  a  manner  as  to  prevent  danger  aris- 
ing to  the  public,  he  may  issue  an  order  to  the  person  causing  such  obstruction  or  nui- 
sance, or  carrying  on  such  trade  or  occupation,  or  being  the  owner  or  in  possession  of,  or 
having  control  over,  such  building,  substance,  tank,  or  well  as  aforesaid,  calling  on  such 
person,  within  a  time  to  be  fixed  in  the  order,  to  remove  such  obstruction  or  nuisance,  or 
to  suppress  or  remove  such  trade  or  occupation,  or  to  stop  the  construction  of,  or  to  re- 
move, such  building,  or  to  alter  the  disposal  of  such  substance,  or  to  fence  such  tank  or 
well  (as  the  case  may  be),  or  to  appear  before  such  Magistrate  within  the  time  mentioned 
in  the  order,  and  show  cause  why  such  order  should  not  be  enforced." 

*  See  s.  397,  Act  X.  of  1872. 
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i8;4j  The  Advocate-General — So  far  as  I  know,  the  practice  is  not  settleid.    I 

Ai^Lo  "  ^^1?^^^  ^^  ^  ^sual  to  lay  the  reference  before  the  Court ;  the  Coiirt  reads  it,  and, 

^  ?««M>      If  It  thinks  proper,  it  quashes  the  order  of  the  Magistrate  at  once ;  but  if  there 

'"'         be  any  matter  upon  which  the  Court  requires  information,  or  if  it  thinks  that 

CAkotLL,    the  matter  is  arguable.  Counsel  are  allowed  to  address  the  Court.    I  believe 

5  ?*V   r*W*  Counsel  are  not  heard  as  a  matter  of  right,  but  of  indulgence. 

Couch,  C.J. — ^That  is  ?o.  Counsel  do  not  appear  as  of  right.  The  re- 
iterence  from  the  Judge  impeaches  the  order  of  the  Magistrate.  I  think  we 
d^o\ild  give  some  effect  to  the  opinion  of  the  Judge,  and  call  upon  Mr.  Lowe 
to  support  the  order. 

Mr.  Lawe  contended  that  the  Magistrate's  order  was  in  accordance  with 
the  law,  and  that  his  estimate  of  the  evidence  was  quite  correct  Where  Uie 
defendants,  in  showing  cause,  claim  any  right  in  the  land  which  is  said  to  be  a 
dioroughf  are,  the  Magistrate  must  enquire  whether  they  have  such  right  or  not ; 
otherwise  a  man,  by  claiming  a  right  of  property,  even  in  a  public  road,  might 
siq>  the  action  of  the  Criminal  Courts,  and  continue  the  nuisance.  Where,  as  in 
this  case,  the  public  generally  and  the  villagers  pass  over  a  way  as  of  right,  using 
it  continuously  without  interruption  for  many  years,  that  way  is  a  public  thoiough- 
'  &re.  The  evidence,  both  oral  and  documentary,  showed  that  the  lane  was  a 
public  road  thirty  years  ago.  The  Magistrate's  conclusion  from  the  evidence  is 
correct ;  hut  supposing  it  is  not,  it  does  not  constitute  such  an  error  in  law,  or  an 
acting  in  excess  of  jurisdiction,  as  would  enable  this  Court  to  set  it  aside  under 
the  provisions  of  s.  404  of  the  Code  of  Criminal  Procedure,  or  under  its  general 
power  of  supervision — Queen  v.  Ala  Saksh.^ 

The  AjdwoMe-GeMeraL-— 'The  Judge's  view  is  ccwrect,  that,  where  the  land 
is  daimed  as  private  property,  as  in  this  case,  it  is  for  the  Civil  Court  to  decide 
whether  the  claim  is  groundless  or  not.  It  could  not  be  the  intention  of  the 
Legi^ature  to  leave  it  to  the  Magistrate  to  determine  the  title  to  property.  The 
defendants  here  have  put  forward,  not  an  imaginary,  but  a  substantia,  claim, 
and  have  filed  the  deed,  a  maurusi  patta^  under  which  they  claim  the  land  as 
their  own  property.  Under  these  circumstances,  is  it  proper  for  a  Magistrate 
to  tiy,  first,  to  whom  the  land  belongs,  and  then  to  order  the  removal  of  a  nui- 
sance at  the  instance  of  a  private  individual  or  of  a  private  firm  ?  S.  308  only 
siays  that,  whenever  the  Magistrate  '*  may  consider  that  any  unlawful  obstruction 
or  nuisance  should  be  removed  from  any  thoroughfare  or  public  place,"  Ac. 
The  language  of  this  section  clearly  indicates  that  the  place  must  be  indisputably 
a  public  place,  and  not  private  property.  If  this  were  a  public  place,  it  would 
be  under  the  care  of  the  Suburban  Municipality ;  but  no  claim  is  made  here  on 
dieir  behalf. 

It  may  be  a  questioii  too  whether,  supposing  the  lane  to  be  a  public  road, 
the  mils  that  have  been  put  down  are  a  nuisante  and  obstruction  within  the 
meaning  of  the  law.  The  obstruction  is  certainly  i^ot  one  that  would  prevent 
either  men  or  horses  ftom  using  the  road  for  the  purposes  for  which  diey  have, 
BCH^ording  to  the  evidence,  been  hitherto  used. 

Mr.  Lme  in  reply. 

The  judgment  of  the  Court  wa^  delivered  by 

7  fi.  L,  R.  48d,  in  note  (see  p.  411  of  thU  J>oc^). 
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Couch,  CJ. — ^In  this  case,  which  was  referred  to  this  Court  under  s.  434        i8y^ 
of  the  Code  of  Criminal  Procedure  By  the  Judge  of  the  24-Pergunnas,  the  Magis-      anq^lo"* 
trate  had  proceeded  under  s.  308  of  the  Code  of  Criminal  Procedure,  and  had  ^ 

made  an  order  which  the  Sessions  Judge  says  he  is  of  opinion  was  in  excess  of     q^^q^^jt 
his  jurisdiction,  and  ought  to  be  quashed.     S.  308  gives  power  to  the  Magis-    g  ,  « 
trate,  whenever  he  considers  that  there  is  any  unlawful  obstruction  or  nuisance  ^    .;»*«' ^'^^ 
which  should  be  removed  from  any  thoroughfare,  to  make  an  order  calling  upon  t'^  W.  R.  41.] 
the  person  causing  the  obstruction  or  nuisance  to  remove  it,  or  to  show  cause 
to  the  contrary.    In  this  case,  cause  was  shown  by  the  persons  upon  whom  the 
order  was  made,  Messrs.  Angelo  Brothers,  and  the  Magistrate  entered  upon  the 
enquiry.    Now,  when  cause  is  shown,  it  is  the  duty  of  the  Magistrate  to,  and 
he  must,  enquire  whether  there  is  a  thoroughfare  within  the  meaning  of  the 
section,  and  whether  there  is  an  obstruction.    It  cannot  be  said  that,  in  entering 
upon  that  inquiry,  he  is  not  acting  within  his  jurisdiction.    If,  in  the  course  of 
the  enquiry,  he  decides  any  point  of  law  erroneously,  the  case  may  be  taken  up 
by  this  Court  under  s.  404  of  the  Code  of  Criminal  Procedure ;  but  if  there  is 
evidence  before  him,  and  he  decides  upon  it,  although  his  decision  upon  the 
evidence  may  be  an  erroneous  one,  yet,  if  there  is  no  error  in  law,  the  case  does 
not  come  within  s.  404;  nor  is  an  erroneous  decision  upon  the  evidence  an  excess 
of  jurisdiction  which  would  enable  this  Court  to  interfere  under  its  general  power 
of  superintendence. 

With  reference  to  what  is  an  excess  of  jurisdiction  in  cases  of  this  kind, 
or  a  want  of  jurisdiction,  the  language  of  Lord  Denman,  in  a  leading  case  upon 
questions  of  this  description,  may  be  usefully  quoted.  It  is  in  the  case  of  77u 
Queen  v.  Bolton}  There  an  order  had  been  made  by  Magistrates  under  an 
Act  of  Parliament,  which  gave  power  to  them  in  certain  cases  to  make  orders 
for  giving  up  possession  of  land  to  the  church-wardens  and  overseers  of  a  parish, 
and  the  case  being  brought  before  the  Court  of  Queen's  Bench  by  a  certiorari^ 
Lord  Denman,  in  his  judgment,  having  stated  that  there  were  two  points  made, 
first,  that  the  proceedings  all  being  regular  upon  the  face  of  them,  and  disclos- 
ing a  case  within  the  jurisdiction  of  the  Magistrates,  the  Court  could  not  look 
at  affidavits  for  the  purpose  of  impeaching  their  decision ;  and  the  second  that, 
even  if  the  affidavits  were  looked  at,  the  case  would  be  found  to  be  one  of  con- 
flicting evidence  in  which  there  was  much  to  support  the  conclusion  to  which 
the  Magistrates  had  come,  says :  '*  The  first  of  these  is  a  point  of  much  import- 
ance, l^cause  of  very  general  application,  but  the  principle  on  which  it  turns 
is  very  simple ;  the  difficulty  is  always  found  in  applying  it.  The  case  to  be 
supposed  is  one  like  the  present,  in  which  the  Legislature  has  trusted  the  origi- 
nal, it  may  be  (as  here)  the  final,  jurisdiction  on  the  merits  to  the  Magistrates 
below;  in  which  this  Court  has  no  jurisdiction.as  to  the  merits  either  originally 
or  on  appeal.  All  that  we  can  then  do,  when  their  decision  is  complained  of, 
is  to  see  that  the  case  was  one  within  their  jurisdiction,  and  that  their  proceed- 
ings on  the  face  of  them  are  regular  and  according  to  law.  Even  if  their  de- 
cision should  upon  the  merits  be  unwise  or  unjust,  on  these  grounds  we  can- 
not reverse  it."  And  then,  in  the  subsequent  paragraph,  with  regard  to  the 
objection  of  want  of  jurisdiction,  he  says :  "  But  where  a  charge  has  been  well 
laid  before  a  Magistrate,  on  its  face  bringing  itself  within  his  jurisdiction,  he  is 
bound  to  commence  the  enquiry.  In  so  doing  he  undoubtedly  acts  within  his 
jurisdiction ;  but  in  the  course  of  the  enquiry,  evidence  being  offered  for  and 
against  the  charge,  the  proper,  or  it  may  be  the  irresistible,  conclusion  to  be 

^  O.  B.  66. 
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jjlagf        drawn,  may  be  that  the  offence  has  not  been  committed,  and  so,  that  the  case 
AwoKLo      ?^  c>ne  sense  was  not  within  the  jurisdiction.     Now,  to  receive  aflTdavits  for  the 
^^  purpose  of  showing  this  is  clearly  in  effect  to  show  that  the  Magistrate's  deci-* 

CARolur      ^^^  ^^  wrong  if  he  afifirms  the  charge,  and  not  to  show  that  he  acted  without' 
*  iTr   '^    jurisdiction  ;  for  they  would  admit  that,  in  every  stage  of  the  enquiiry  up  t6't!i^' 
^•?^--'^*^|  conclusion,  he  could  not  but  have  proceeded,  and  that,  if  te  had  comd  to  d" 
L«8  W.  R*.4i,j  (^iff^rent  conclusion,  his  judgment  of  acquittal  would  have  been  a  biridirig  jti^f-' 
merit^.and  barred  another  proceeding  for  the  same  offence.     Upon  prindrj)fe; 
t^erefp re,  affidavits  cannot  be  received  under  such  circumstaYices.     Th<i  4^1^ 
tion  of  jurisdiction  does  not  depend  on  the  truth  or  falsehood  of  the  charge;  hu^ 
upon  i^^  nature ;  it  is  dte terminable  on  the  commencement,  not  at  the  coricfu- 
sipn,  of  the  entjuiry  ;  and  affidavits,  to  be  receivable,  must  be  directed  to  wJiit 
appears  at  the  former  stage,  and  not  to  the  facts  disclosed  in  the  progress  of* 
tffe  enquiry." 

Here,  \i  the  KTagistrate  lias  cbme  to  a  wrdng  conclusion  upon  tffee  evideh^^: 
it  does  not  affect  his  jurisdiction.     He  had  jurisclrction  to  encjuire,  a'rid  i^  tilere 
w^s,  as  in  this  case,  evidence  before  him,  he  cannot  be  said  to  have  excfe'^dci^ 
his  Jurisldiction,  although   his  conclusion   may  not  lie  tlie  conclusiofi  tKkV 
ougpt,  in  the  opinion  of  the  Sessions  Judge,  or  of  us,  fo  be  drawn  Mik  tftf^ 
eyidepce.  .^Ttie  Magistrate  liad  to  decide  whether  ftiere  vvas  a  thoroiighfar^,  itid 
whether  there  was  an  obstruction.  It  was  not  necessary  to  delermirie  x\^h^  i^ 
m^ant  by  thoroughfare,  whether  a  public  way  along  which  all  pj^rsbnS  A^VS  it^ 
ri^ht  tb^i^s  ind  fe-pk'ss;  or  a  wa^  aldn';^  ^fhlcH  only  ^otheper^btisf  Mve  a^  right 
td^^'i^s  and  i^^tiaj^s.    In  either  case  there  wias  evfdence  tipbn  which  th6  M^gl^-^' 
tfdt^  iriighf  find* that  there  was  a  thorOiighfar<i.     There  was  evidence,  especiaitf  • 
What  Mf.  I^we  referred  to,  vfs.,  the  statement^  of  the  paftifes  themstelves,  that  it 
was  a  public  thoroughfare,  and  there  certainly  was  abundant  evidence  that  if 

XfaX%  im^iofe,  WM  tVide^tt  b^f6f e  him ;  ^nd  (H«rt  Bitf  ffdt  h^im  ift  this  c&i* 
eftfe^Fktl^f kbh^dtls  dift'dsibrt  ilribh  a'  polht  dlU^^dt  itt  idttri^  ^tWWft  fflHsfltC- 
tiaw  i*  W  €ic€i§  di  piK«<fietfbrf. 
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15^ 


^^ore  Mr.  J^isHce  K^p  and  JRfjr.  Jv^iticf,  Gloier^,  ffifV' 

^^<a^  C01&  fAct  JCLV,  of  zB6o)),  ^.  laS,  j-op,  aiatf  au-r^iQimng^  EtiidetBCf  in       Ap.  iC 

A  person  cftpnot  be  \:onvicted  pf  abetment  di  a  fabe  olui^e,  solely  on  >the  gtovnoA  <Sf 
Ms.ba^ln^giyjeneyidisnoe  in  mtpport. of  fudi' charge.  '  ^  "^       ^      '     '       - 

TThd  Assistant  Magistrate  of  Bhuddruck  convicted  two  persons,  Ram  Fandtt 
«nd  ^Diitt  Han  Ohose,  as  abetfoFS  of  a  fats^  idjbarge,  sdkrt/Oh' tte  |:rtmifd  ihM 
4hejr  gave  evidence  iiJ  support  of  a  charge  brought  'by  one  ^uraswati'  l4?aJttK 
•herhn'sband  which  Ihe  (Ihe  Assistant  tlifegistiiatfe)  had  ifound  'fti'i  prosetutlail 
^wxist^Sharaswati  ahd  otiiord,  under  s.  2ti  of  the  Pdnatl  (!^e,te^be  i^l^i  iM 
sentenced  them  under  s.^69<tffcatQ)d6'topeHOdg  of  Imprt^nili^ttljb^lo^OfiS 

tilOHlhT      '■-'-' '      '-     ■'       -■    -r • •    '•- 

The  Sessions  Judge  of  Cuttack  referred  the  proceedings  di  (lbe  Assistant 
Magistrate 4 '^e  «^  Court,  raiders.  434  of  thfe  erimli»a^^rocedtt^C6d^,<fot 
llie  purpose  of  ^ving  ^he -dbntehc^  ancl  tont>^tion  qu^h^d  asl^i^g'^itleg^l. 
^h^  ^Seswons  4udge,  in  his  fetter  of  ref^Fehce,'niad€  the  *)lft)«^tng''db»rwU 
tions : —  ^ 

"  After  careful  consideration, 'I  ^hold  that  s.  loB^oes^nlot  0€«»teiiiplate  any 
WHi.frf|»lM^q»ftn|t^ftoetDWijt,  mii  tb^t|beCo4e4p^>90ti§noj«dde(fpj-;tb^j®nish. 

ai8  of  Ch.^Xl.  Qf,the/lndRti>c?enal>Co4e. 

"Maayivw  «»»ll#i|t  maflfius  <3(wW  ^^mm^^kif  M^jmfi^m^>  *ough 

not  real,  omission.    It  will,  however,  suffice  ^i^  rKfflPSS^p  j?  it^rifilKMc^ia^ 
to  point  out  that,  if  the  inferior  aad  ihSPCetic^lly  less  experienced  Criminal 
Courts  were  allp,i?^,^d  tp.^^ij^h,^  ^l^^ttj^K^i^rsoj^^  ^ho  jjave  ^e^dence  in  sup- 
port  of  false  charges,  or  rather  charges  found  by  the  saia  C6urts  to  be  false, 
t)^e^^s^i^i<»R3  df  jtbe  f  r<icejtir&  C^dMbyiwhiffhitb^iItunishiek^i)^^  Die  aii«ie.{)f       .     r 
false  feYi^SRqp  cap^<it9^vbe  ipflj^teji  Jw xhp  gj^^ipj^s  Qoprt. wp|i^d^bp^^;35e{ically       ., . 
neptrali^efl  find^et.fit  nought.     It  is,  1  think,  obvious  ^hat  this  wasnev^r  intend- 
ed, ;ahd't|ut.j^e  ;fr^nx^?;sca|J^.C^^  ... 
^,l^^/?r,C«Qjip^rep«r^.t;o,ppni9hfQrfelsie.^^^        n^^er  ^^^^4  ptl?^m  ^^Jtb 
ftottbority  to  pimish:thosewha.8upported  8uoh<0haigi^s,:|iottby  p>revi^ 
by  evidence  merely."                                                           '              -  .     .:    , 

TJ^  jude^exit  of  ,tbe  l£gh  C!aurt  was  deliveesd  by 

il^Hf ,  jf.^W/e  fioivcut witbithe/S^tt^as Jud^.  Xbe^CABvifitiQft^  ftod  Me^ 
|ir)Cf^M^.s«t:A»uie. 

■  1^.1.    .j»r;Hi — r— r^ 

s9^tf  **^.  SUmtife  jtemp.aud  Mr.  ywtiii  iGMOit. 
in  ^  KALI  GHARAN  CHUNB ,  (Pbtftion**)^  187a. 

Act  ^X,  of  1 86s,  "•  II  t^nd  /  ? — Meaning  of  the  word  "  Practise  ^'-r-MpoJihtar.         fuly  5. 

vithWihe  tW^fing  6f  s:  1 1,  Act^j!:.  of  xf^S^XandftKe  writer,  is  tM%i&^W  ^    *  **  '^' 


one  Kumaraddm,  wnicn  the  complainant,  Kumaraodirf,  personalty  presented  m 

Plt^lfht^e.UtehiiQwTt,  undergo.  404  of^the  £k)4e  i^  ^tmtflftl ^^KDcfedure, 

lerence  to  the  High  Court,  under  ^.  434  jnf  li^  r^**  f  iff^  jfirinjwtj  gffriwwtf'^i 
by  the  Sessions  Judge  of  Backergunge,  dated  the  lytb  June  187a. 
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i87«.        the  Joint-Magistrate's  Q)urt.    The  Joint-Magistrate  construed  this  act  of  Kail 

— - — .         CharanChund'sto  be  "practising"  as  a  mookhtar  within  the  meaning  of  the  word 

/^^*        as  used  in  s.  13  of  Act  XX.  of  1865,  and,  finding  that  Kali  Charan  had  not  a 

•  Kali        properly  stamped  certificate  authorizing  him  to  practise  as  mookhtar,  convicted 

Charan      JjJuj  q£  having  committed  an  offence  punishable  under  s.  13  of  the  Act.     The 

Chund,      Sessions  Judge,  being  of  opinion  that  the  conviction  was  illegal,  referred  the  pro- 

9  B.  L.  R.     ceedings  of  the  Joint-Magistrate  to  the  High  Court  under  s.  434,  Code  of  Cri- 

Ap.  18.       minal  Procedure  (Act  XXV.  of  1861),  for  the  purpose  of  having  the  conviction 

[i8  W.  R.  a;.]  quashed.    The  Sessions  Judge,  in  making  the  reference,  observed  :  "  By  s.  11 

of  Act  XX.  of  1865,  mookhtars  duly  admitted  and  enrolled  may  appear,  plead, 

and  act  in  any  Criminal  Court  subject  to  certain  conditions  of  their  certificate, 

and  these  words  embrace  the  whole  of  what  constitutes  the  more  general  term 

*  practise.'    In  the  present  instance  Kali  Charan  neither  appeared  nor  pleaded. 

Did  he  then  act  ?    It  seems  to  me  that  he  can  only  be  said  to  have  acted  in  a 

private  capacity,  not  in  the  sense  contemplated  by  the  Act  (XX.  of  1865)  in  a 

public  capacity,  as  a  medium  between  the  complainant  and  the  Court.  The  law 

does  not  forbid  one  person  from  giving  advice  to  another,  or  from  drawing  up 

a  petition  for  another  on  any  matter  out  of  Court,  and  so  long  as  the  adviser  or 

writer  abstains  from  dealing  with  the  Court  itself  in  any  way  in  connexion  with 

the  matter,  he  must  be  considered  to  be  absolved  from  all  consequences  under 

Act  XX.  of  1865." 

The  judgment  of  the  High  Court  was  delivered  by 

Glover,  J. — ^There  can  be  no  doubt,  we  think,  that  the  Judge  is  right,  and 
that  the  mere  writing  of  a  petition  for  a  party  who  afterwards  presents  that  pe- 
tition himself  is  not  "acting"  in  the  sense  of  s.  11,  Aft  XX.  of  1865. 

We  therefore  set  aside  the  order  of  the  Joint-Magistrate,  and  remit  the  fine 
imposed  upon  Kali  Charan  Chund. 


Before  Mr.  Justice  Kemp  and  Mr.  Justice  Glover. 

,8;3.         In  thb  Matter  of  the  Petitions  of  SHISTIDHUR  PARUI  and  others.^ 

July  a.  Penal  Code  (A&  XLV.  of  i860),  s.  441'— Criminal  Trespass^Inteniion. 

oB  L.  R  ^"  *^  ^^^^  "®*  amount  to  criminal  trespass  under  s.  441  of  the  Penal  Code,  unless 

'    '         'St  was  committed  with  an  intention  of  committing  some  offence,  or  of  intimidating,  in- 

Ap.  I9»       suiting,  or  annoying  soiiie  one.     Where  a  party  had  been  exercising  a  right  of  fishery  for 

[18  W.  R«  25.]  a  considerable  time,  alleging  a  prescriptive  right,  the  mere-fo6t  of  continuing  to  do  so  after 

a  notice  of  prohibition  is  not  a  criminal  trespass. 

The  accused  in  this  case  fished  in  a  lake  or  Bhowur.  This  lake  was  once 
resumed  by  Government,  and  subsequently  released  in  favour  of  the  zemindar. 
The  izardar  under  the  zemindar  instituted  against  the  accused  a  suit  in  the 
Deputy  Collector's  Court  for  rent,  which  was  dismissed.  In  appeal  the  Judge 
upheld  the  decision  of  the  lower  Court,  on  the  ground  that  the  relationship  of 
landlord  and  tenant  did  not  exist  between  the  parties,  adding  that,  "  if  the  de- 
fendants continue  in  possession,  and  do  not  pay  rent  to  the  landlord,  they  may 
.  be  sued  for  trespass." 

The  izardar  next  preferred  a  charge  of  criminal  trespass  against  the  accused 
before  the  Deputy  Magistrate,  alleging  that  notice  had  been  served  on  the  de- 
fendants prohibiting  them  from  fishing  in  the  lake,  and  that,  notwithstanding  it, 
they  persisted  in  doing  so.    The  defence  of  the  accused  was  that  they  had 

^  Miscellaneous  Criminal  Case,  No.  102  of  1872,  against  the  order  of  the  Sessions 
Judge  of  24-Pergunna8,  dated  the  6th  May  1872,  affirming  that  of  the  Deputy  Magistrate 
.^f  VbMX.  district,  dated  the  a6th  February  1872. 
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prescriptive  right  to  fish  in  the  lake  free  of  rent,  which  they  had  been  exercis-        187a. 
mg  for  a  long  time.    The  Deputy  Magistrate  convicted  them  of  criminal  tres- ""Tnthb"* 
pass  under  ss.  441  and  447  of  the  Penal  Code.    The  Sessions  Judge  in  appeal  i^atterof 
upheld  the  conviction.    The  accused  applied  to  the  High  Court  under  s.  404     ^^^  p^^^^ 
of  the  Criminal  Procedure  Code  to  have  the  records  sent  for,  and  the  convic-  ' 

tion  quashed  as  being  illegal.  ^ 

Baboo  Bama  Charan  Barter jee  for  the  petitioners. — No  conviction  can  be       ^h'«ti- 
had  under  s.  441  of  the  Penal  Code  without  proof  of  an  intention  of  committing        ^""* 
any  offence,  or  of  intimidating,  insulting,  or  annoying  any  person.    The  ac-       Parui^ 
cused  had  been  accustomed  to  fish  in  this  lake  for  a  considerable  time,  which    9  B-  L.  R, 
Is  not  denied  by  the  complainant.    There  was  an  attempt  made  by  the  com-      Ap.  19. 
plainant  to  assess  rent  for  ihtjalkar  (right  of  fishery),  which  was  unsuccessful,  [x8  W.  R,  35.] 
and  instead  of  going  to  the  Civil  Court  to  establish  their  right  either  to  receive 
rent,  or  to  ejeS  the  defendants,  preferred  the  present  criminal  charge.    The 
defendants  have  been  fishing  under  colour  of  a  right,  which  has  been  supported 
by  actual  use  for  a  considerable  length  of  time. 

The  presumption  of  a  criminal  intention  entirely  fails,  and  the  conviction 
ought  therefore  to  be  set  aside,  )here  being,  no  other  evidence  except  the  ad- 
mitted ad  of  fishing. 

Mr.  Allan  for  the  complainant. — Before  the  complaint  was  preferred, 
notice  had  been  served  on  the  defendants  to  restrain  them  from  fishing,  and 
their  condud  in  continuing  to  do  so,  notwithstanding  the  prohibition  of  the 

{roprietor,  is  clearly  criminal  trespass  according  to  the  definition  given  in  s.  441, 
ndian  Penal  Code  (Ad  XLV.  of  i860).  Assuming  that  their  former  acts  of 
fishing  were  not  acts  of  criminal  trespass,  their  continuing  to  fish  after  notice 
to  desist  is  unlawful.  No  other  proof  of  intention  is  necessary.  The  conti- 
nuance of  the  ad  complained  of  in  disregard  of  the  notice  is  sufficient  to  raise 
the  primd  facie  presumption  of  a  criminal  intention.  It  is  for  the  defendants 
to  estaSlish  that  they  have  the  right  which  they  allege.  The  zamindar  is  not 
bound  to  bring  a  suit  in  the  Civil  Court  to  establish  his  title. 

The  judgment  of  the  High  Court  was  delivered  as  follows : — 

Glover,  T. — I  have  felt  some  difficulty  about  this  case,  but  after  consider- 
ation I  think  that  the  petitioners  should  succeed,  and  the  order  of  the  Courts 
below  be  set  aside. 

I  do  not  think  it  necessary  to  go  into  the  question  as  to  how  far  the  re- 
lease of  the  "bhowur"  or  lake  by  the  Collector  settled  the  rights  of  the  com- 
plainant, Indrobhusan  Chuckerbutty,  as  the  action  of  the  defendants  (petition- 
ers before  us)  does  not  seem  to  bring  them  within  the  purview  of  s.  441  of  the 
Penal  Code.  To  convict  under  this  section,  it  must  be  shown  that  the  defend- 
ants entered  upon  property  in  the  possession  of  another  with  ''intent  to  com- 
mit an  offence,''  and  I  think  that  in  this  case  the  element  of  ''intention"  is 
wanting. 

The  defendants  asserted,  and  had  all  along  asserted,  a  prescriptive  right 
to  fish  in  the  bhowur  without  payment  of  rent,  and  the  zemindar  had  al- 
ready failed  in  a  suit  brought  under  Act  X.  of  1859  to  get  rent  from  them,  not 
having  been  able  to  prove  that  they  were  his  tenants,  or  had  ever  paid  rent  to 
him.  It  may  therefore  be  reasonably  concluded  that  the  defendants  thought 
that  they  had  vindicated  their  claims,  and  had  a  right  to  fish  as  they  had  done 
heretofore.  It  cannot,  I  think,  be  presumed  that  they  continued  to  fish  with 
any  intent  to  "commit  an  offence;"  they  considered  themselves  possessed  of  a 
right,  to  which  the  decision  in  the  Act  X.  suit  had  given  some  colour,  and  de- 
termined to  exercise  it.  They  seem  to  bftv?  acted  bond  fide,  and  not  to  have 
exceeded  their  supposed  privileges. 
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^f*e  ^emiftdaf's  notiee,  'warning  them  not  to  Mi,  dt^  iiot  <*anjg:p  the  stet^ 

— of  thit^  ^o  far  as  s.  441  is  concerned ;  and  alter  whj^t  has  occ'iirfe4  Wtween 

iNTHk      ^^  parties,  no  conviction  for  criminal  trespass  can  possibly  be  Tiad.    TTie 

WATTfta  OF   fljemindar  muet  establish  his  rights  by  a  suit  in  the  Civil  Court  to  qect  ffie 

THK'Prri.    ^krfendante,  or  sue  to  have  the  defendants  declared  lipjble  to  pay  ^lip  rent  rot 

TidNOF      the  future. 

^  '■  Xemp,  J. — :I  quite  concur  in  this  view  pf  the  cape.    1^  ^  d^nitioa  ^ 

^^       criminal  trespass,  the  entry  and  the  intention  with  wH\ch  a  party  enters  ^t  ^ 

f^ARtir,       essentials.   In.this  case  it  appears  to  me  clear  that  ,the  .petitioAers  have  q^^^oii^ 

9^B/L.  R.     ^  supposed  right  in  a  bond  fide  manner.     They  have  all  alo^ig  ^serted  t^^ 

•Ap.  19.      |;i^hf  to  fidh  in  the  Jake  free  of  payment  of  rent,  and  t^ie  attempt  of  the  oppogjte 

(•la  w.-R.  J5J  party  to  establish  the  relationship  of  landlord  and  tenant  ha3  signally  failed.    JDt 

yf^  found  that  the  jumma-wasil-bakis  filed  by  the  2;e,mind^'to  establish  ten^^ 

py  and  payment  Of  rent  were  false.    Jt  is  for  the  zemipd,?!^  tp.tafce  ^^^5  ^-Cfr 

tablt^b  his  right  to  receive  rent  from  the  petitioners,  or  (if  he  treiijs  thefp  ^ 

trespassers,  ^hich  he. has  jhitherto  not  dQP^  tP  eject  tfeem. 


187a.  Be/ore  Mr.  Juiiice  Bay  ley  and  Mr.  Justice  MUter, 

^''^''^'  fQjyiEEN.r.  «.UMOE>INIKANT  dBJLNERJEE  CMOWDHRV;* 

9  B.  L.  R.  Rw0gnimanc0'-^if%fninul  Procedure  Code  (Act  XXV.  of  .1861),  s.  2pp. 

r  ft  w  »  '     1         Under  s.  :a9p  <^f  the, Criminal  Procedue  Code,  an  order  to  execute  a  ^ppd  i;^Qgi^- 
[18  W.  K.  44.J  iMt«o©4utlng  the  time  the  ^ijt  recognizance  is  in  force  is  illegal. 

The  !followinjf  reference  was  made  by  the  OfliGiating  Se3^9n^  JWjJa^  rf 
Dacca: — 

"J5i;rring  tl^  p^nden9y,pf  cw^  reppgnJ^niQe  :for  a  time  jof  iM\e  y«ai,  tte 
Pi;p^ty,]itagi^(al,e  ^as  caU^fd  o^  the  f^Ucai^t  tpt^SQ^Pige  a  secondiongagement 
for  a  similar  perio^. 

"  Now,  the  fprm  pf  ^  eoQgwwfccapre9cribcdihyi4ieiGodeii8;pcffectlyigeneral 
and.se^s^imply  to  declare  that  thejie^Qgnu^ant  i^  ^  tuobuknt  pbazacter,  and 
xiiv^t  be. subjected  ,to  special  restraint.  So  that  if,. at  the  aoit.of  A,.a:recpgfu» 
zance  were  taken  from  6,  and  he  broke  the  peace  ultimately  .agamst  C,  (and 
not  A'  I  haye{no  4oubt  that, has  re/Qognizanpe  .might  be  foifelted.  J  do  not 
thiftl^,  tl^ejr^fore,  that  it^ca^,  in  ,any  way,  be  urged  correctly  ithat  4he  ncogni- 
%ftces  were  reguireid  ipjreferenpe  tp.separate  tra^^ctlpns. 

**  Under  tjiese  circumstances  it  appears  ^  me  that  the  Deputy ;Magktratef6 
order  of  the  jsth  Jupe  last,  requiring  the  applicantrtpjEatecute  a  recognioanc^ 
for  A  term  pf  x;^e  year,  during  the  .pendency  pf  a  simikr  recpgniaance^-was  IU6- 
lial'upder  s.  299,  and  J  beg  tP  refer  it  to  the  Court,  in  order  thatit.mayibe 
quashed,  ana  the  Deputy  Magistrate  may  be  directed  to  proceed  accoi;dlHig^tD 

The, jUj(;^g;^i^;it  of  the  Court  jwas  delivered  by 

JllTTwi,  J.-^We.coi;^;wr  with  the  Qffipiatiug  Sessions  Judge  in  ^holding 
jt;hat  the  aecpn^  recQgni;^nce  was  illegal.  The  firat  recognizance  vas  'j^enem 
and  unlimited  in  its  terms  according  to  the  form  given  in  the  j  law,  and  it  » 
therefore  clear  that,  to  take  a  second  recognizance  before  the  period  fixed  in- the 
first  rpcognizaace  had  elapsed,  would  be  a  virtual  interference  with  the  pro^ 
sions  pf .  s.  -j^^y .  C^minal  Proce4ure  Code. 


he 


1  -R4f«reoceto.the  High  Court,  under  s.  434  of  the  Code  of  Criminal  ijrocecjure,  by 
Officiating  Sessions  Judge  of  Dacca.  .  *  ^  '^  ">'  '^^ 
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Be/ore  Mr,  yustice  Kemp  and  Mr.  Justice  Ohver.  i99«^, 

I*  titt  MirtTE^  dy  tHTP  Prn-rtoK  o^  UDAI  CKANt)  lVftjSHO?PAiy«fYA.i^      ^^^^ 
Cri'kikdt Procedure  Code  (Act  XXV,  of  ji6i),  s.  422^Penai  Code  (Ad  Xtf-     j^B.loR.- 

of  i86o)\  s.  ^2,  Wl—' 

Where  at  person  had  been  found  guilty  by  a  Magistrate  of  the  offence  of  interiaonal\  ^ '^  ^**^ 

ly  dihitting  to  giv6' ibfOfrfiatiori  of  an  offence  which  he  was  bound  to  give,  and  on  appeal 
tlftj  Ju^idtfnd  <hal?  tfterehad  bfeen  no'  evidence  glv^n  of  the  omi^Ott,  httd,  ph'  Kdilp,  J. 
(GLOVEri,  j.,  jwifrij,  the  Judgtft  tMAi  not?  i-fcriktodthe  case  for  aidditiotoafl  wiquJry  ihidcr  s; 
422  of  the  Criminal  Procedure  Code.' 

Thk  acca^fed  i»  this  cdse  waid  ciraiigtci  uridfer  5.  20^  of  Ad  ftf^  CdS^ 
wSir harring!  cofflittittfed  tfe«  otfcrtfce  of  negtecting  tb  give  irifortnation  to  ^i^  pbtidi 
or  ftfagwtrate  6!  a=  dacoity  ^id  to  have  takeh  place  dti  i\ft  yffi  Wix&i  f8f2^ 
in  Manoia  Ghaftignl,  Thaniia  Kristotaiana^ee,  hfe  behtg  tM€  gbinasta  tf  ffi^ 
zemindfew  of  thfe  viHag^,  arid  ^  duch  bodnd;  by  d.  4  of  R<§^lati6!i  ITIV  dt 
i8'i2'^to  give  ^arly  teformaiiOh  c^  cettain  6ffence»  ebrtiihitltW  iri  ih6  vfHiJ^: 
Th©  Malglsirstte  convicted  h'lirt  of  the  ofifetice  charged,  and  sentenced  Hihi'  ^ 
SBficir.fii*  nHMith^  rfg^tbte  impri^olament  and  to  pay  a  hh€  of  R*.  206,  inW  W 
d^anlt  of  pajnttient  to  a!  f^Wher  H^dtbUs  impridbhriieht  of  on^  tSdritK. 

Tfik  ac'ctl§6d  s^pfe^ted  against  the  Magistrate's  coaviclion  and  sentence 
to  tfti  Scs^ibfiS  Jtid|fe  (5f  rfooply. 

')tht  Sessions  Judge  said :  ''  There  is  no  evidenee  as»  to  tfae  mm  poutifc  jitr 
t^  charg^e— the  omission  to;  give  information.  The  cade  tnost  accordingly  h^ 
sent  to  the  Mag^straW  to.  have  evidence  Xaken  ori  this  point  under  s;  4Jir 
of  tti^  Code  of  Criminal  Procedure/'  The  accused  was  undel?g^]^  rigorous 
iQ^risdnmej]^  under  the  Magistrate's  sentence  pending  this  enquiry. 

Oit  applicatidn  to  thfe  High  Cburt,  Kemp  ahd  Glover,  JJ.,  tMM  fdP  ffie' 
record  of  die  case  tmdclr  i.  464  of  thfe  Criminal  Procfedtife  G6de,  and  i^t&^lt^ 
tBe  accused  tt)  ball  pehdhig  the  ddcisioh  of  the  Higb  Cdurt. 

Vi1M6s  Ifef^tAaridra  ^ak&pe  ah<i  D'Urgamohun  Das  for  the  petifidfief: 

TOe  gist  rf. the  otfence  is  the  omission  to  give  inlprmation';  and  what 
there  is  no  eviaeiice  of  this  j^missioh,  as  admitted  by  the  Judge>.theconvietioA^ 
and  sentence  are  illegaT.  The  Judge  was  bound  on  this  state  of  thQ  evidence^' 
uHder  s.  426  of  the  C^minal  |*rocedure  Code>  to  reverse  the  Magisla^ate'ff 
finding  and  sentence.  l*tie  Judge  is  in  error  in  femstnding  this  ease  t^  the 
lower  Court  for  additional  enquiry  under  s.  422  of  t^e  Criminal  Proce- 
(ft!^  Code.  TWfr  Sbctidn  cotitettiplates  d  further  enquiry  by  takinfe;  addiuoijal 
eWdWfcfe  ib  Ali  dhVJtttd  By  ah  Appellate  Court  when  the  cphviclioh  \>y  tfre 
Wiki  CSiurt  lilai  Beeh  bdsed  tipoti  ^m'e  evidence  whicli  migfrt  legiilly  support 
l^  Ite*  tHifch,  Ih  tfte  oljinioii  of  thfe  Appellate  Court,  is  hot  quite  satisfactory. 
TBiif  tectScfe  dbei  not  eibbbWef  aii  ApjJetlate  Court  so  to  act  in  ^  case  where 
tlrtW  is'ito  cVidieiiiife  \^\i  ca^aiilfe  of  sustaming  tlie  charge,  there  »  no 
finding  as  to  whether  the  alleged  dibotty  ^Ver  foOk  plkce.  Tlie  accused,  as 
soon  m  he  hiBiseif  iie»ra  of  me  iilteg^d  ofefeite^,  did  ^iVb  M(hiiia^o$i  lb  the 
pcriioe ;  andtivefRbsbetitioa  is  bomid  to  ^W  Aiat^V6l<e  ^d§  '6:61  ^foi^JK^h  6i^^ 
sioh,  biit  aii  inteiltidnal  titolMbn,  fO'gtveih^!iSfiori6atmti  a;t  fhfe  ^^t  Cfj^f-' 
tmutjr* 

T  Mtlc^]Iiii<^ti»  (Srlinf^  Ce§»H  i9*d  1141  oJf  16^^  ^gkinalS  ^  '6^  6f  (he  S^^blbftd 
JSK^Q  o|  Hcmhlyi^v  daled  the  3iid  Ju!^  i872r,>  mveMii^  tikttt  of  tUfo  Ma^s^dM^  tol  ttttt 
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1872.  Glo^r,  J.— The  Magistrate  convicted  the  accused  under  s.  202,  Penal 

■    .  Code,  holding  that  he  knew  of  the  commission  of  the  dacoity  in  Mussamat 

In  THE  Arjila's  house,  and,  so  knowing,  intentionally  omitted  to  give  information 
Matter  of  ^q  ^Jj^  authorities.  The  Sessions  Judge  on  appeal  found  that  a  dacoity  had 
THE  Peti-    taken  place,  and  that  the  accused  was  well  aware  of  the  fact,  but  that  there 

TioN  OF  was  no  evidence  on  the  record  to  prove  the  "  omission."  He,  therefore,  ordered 
Udai       the  Magistrate,  under  s.  423,  Code  of  Criminal  Procedure,  to  supply  the 

Chand      necessary  evidence,  and  to  return  the  case  to  his  Court  for  final  disposal. 

MuKHo-  If  |g  jjQt  quHg  ^jjgj^j.  ^  jjjg^  frQju  ^^^  wording  of  the  Sessions  Judge's 

PAOHYA,  order,  whether  the  evidence  required  was  on  the  point  of  simple  "  omission  "  or 
9  B.  L.  R.     of  •'  intentional  omission ;"  and  if  I  were  trying  the  case  as  a  regular  appeal, 

Ap.  31.  I  am  not  sure  that  I  should  agree  with  the  Sessions  Judge  as  to  there  being  no 
[18W.  R.31O  evidence  as  to. the  fact  of  "omission."  I  think  that  there  is  some  evidence  as 
to  the  "  intention  "  also ;  but,  however  that  may  be,  I  do  not,  after  much  con- 
sideration, find  anything  illegal  in  the  Sessions  Judge's  order.  S.  422,  Code 
of  Criminal  Procedure,  gives  the  Appellate  Court  power  to  direct  further  en- 
quiry to  be  made,  and  additional  evidence  to  be  taken,  whenever  it  thinks 
such  enquiry  and  evidence  necessary  "  upon  any  poi^t  bearing  upon  the  guilt 
or  innocence  of  the  appellant."  The  words  are  exceedingly  large,  and  give 
an  almost  unlimited  discretion.  In  the  present  case,  the  Sessions  Judge  con- 
sidered it.  proved  that  a  person,  who  was  bound  by  law  to  give  certain  infor- 
mation, was  possessed  of  that  information,  but  that  there  was  not  on  the  record 
evidence  of  his  "  omission  "  to  supply  the  information  in  question  to  the  police. 
No  doubt,  proof  of  the  omission  was  absolutely  necessary,  and  without  it  there 
was  no  case  against  the  accused.  But  s.  422  gave  the  Sessions  Judge  the  power, 
as  it  seems  to  me,  of  ordering  the  deficiency  to  be  supplied.  If  an  Appellate 
Court  is  bound  under  all  circumstances  to  decide  on  the  guilt  or  innocence  of 
an  accused  person  on  the  evidence  taken  in  the  Court  of  first  instance,  and  has 
no  power  to  supplement  it  in  any  way,  then  I  cannot  understand  the  object  of 
s.  422,  Code  of  Criminal  Procedure.  That  object  I  take  to  be  the  prevention 
of  a  guilty  person's  escape  through  some  careless  or  ignorant  proceedings  of  a 
Magistrate,  or  the  vindication  of  a  wrongfully  accused  person's  innocence,  where 
the  Isame  carelessness  or  ignorance  has  omitted  to  record  circumstances  es- 
sential to  the  elucidation  of  truth.  The  words  of  the  section  are,  as  I  said  before, 
"any  point  bearing  upon  the  guilt  or  innocence  of  the  appellant,"  and  the  Judge's 
action  appears  to  me  to  have  been  perfectly  justified. 

Kemp,  J. — I  regret  that  I  am  unable  to  concur  with  Glover,  J.  Apart  from 
the  fact  that  the  Magistrate  omitted  in  the  case  to  record  any  finding,  I  am  of 
opinion  that,  before  a  person  can  be  convicted  of  an  offence  under  s.  202  of  the 
Indian  Penal  Code,  there  must  be  legal  evidence,  first,  that  he  has  knowledge 
or  reason  to  believe  that  some  offence  has  been  committed ;  second,  an  "  inten- 
tional" omission  to  give  "  any"  information  respecting  that  offence ;  and,  third, 
that  he  is  legally  bound  to  give  that  information. 

The  petitioner  Udai  Chand  Mukhopadhya,  as  the  village-gomasta,  was 
legally  bound  to  report  crimes.  An  offence,  in  this  case  of  dacoity,  was  com- 
mitted. Of  this  there  appears  to  be  evidence,  which,  though  discredited  in  the 
first  instance  by  the  Deputy  Magistrate,  was  believed  by  the  Magistrate  and,  on 
appeal,  by  the  Sessions  Judge.  It  may  also,  I  think,  be  conceded  that  the 
petitioner  had  knowledge,  though  not  immediate,  of  the  offence ;  but  the  Ses- 
sions Judge  finds,  and  I  quote  his  own  words,  "  there  is  no  evidence  as  to  the' 
main  point  in  the  charge — ^the  omission  to  give  information.  The  case,"  says' 
the  Judge,  "  must  accordingly  be  sent  to  the  Magistrate  to  have  evidence  taken 
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on  this  point  under  s.  422  of  the  Code  of  Criminal  Procedure."    The  accused,        1Z72. 
be  it  remembered,  remained  in  jail,  and  there  he  would  have  remained,  but  for      ^^  ^^^ 
the  action  of  this  Court  which  released  him  on  bail,  while  the  police  were  hunt-    ,^^,^^  ^. 
mg  up  evidence  to  convict  him.  ^  - 

It  appears  to  me  that  the  "  main"  point  under  s.  202  is  whether  the  omis-     ^""  *^"' 
sion  was  intentional.    There  may  be  knowledge  or  reason  to  believe  that  an      '^^^  ^' 
offence  has  been  committed ;  there  may  be  an  omission  to  give  any  information ;        ^^^i 
but  it  is  clear,  at  least  to  me,  that  the  gist  of  the  offence  is  the  intention.    Now,       Chand 
the  Sessions  Judge  finds,  not  that  the  evidence  is  insufl&cient,  though  there  may     Mukho- 
be  some  evidence,  but  that  there  is  no  evidence  at  all.    S.  422,  in  my  opinion,      padhya, 
does  not  apply  to  such  a  state  of  things.    Where  there  is  some  primd  facte  evi-    9  B.  L.  R. 
dence  bearing  upon  the  guilt  or  innocence  of  the  accused,  the  Appellate  Court      Ap.  31. 
may,  under  s.  422  of  the  Code  of  Criminal  Procedure,  direct  additional  evidence  [is  w.  R.  31.] 
to  be  taken ;  but  in  the  case  before  us,  the  Sessions  Judge  finds  that  there  is  no 
evidence  at  all.    What,  then,  was  there  to  add  to,  and  how  does  the  necessity 
for  additional  evidence  arise  ?    I  am  of  opinion  that  the  accused  ought  to  have 
been  acquitted,  as  there  is  no  evidence  of  an  intentional  omission,  or,  according 
to  the  Judge's  finding,  of  any  omission  at  all. 

I  therefore  quash  the  conviction  and  sentence,  and  direct  the  immediate 
release  of  the  petitioner. 

Be/ore  Mr.  Justice  Bayley  and  Mr.  Justice  Mitter. 
In  thb  Matter  of  the  Petition  of  BABOO  RAMESHAR  PRASAD  >872. 

NARAYAN  SING.^  ^«^"' 

Act  XXXI.  of  i860,  ss.  25,  26,  and  32 — Carrying  or  possessing  Arms  without  a        9  B.  L.  R. 
LiceTise^^Issue  of  Summons  or  Warrant  without  specifying  the  Charge.  Ap.  34. 

Baboo  Ramsshar  Prasad  Narayan  Sing  applied  to  the  Magistrate  of  Gya>  [18  W«  R.  1.] 
on  the  13th  April  1872,  for  a  license  to  carry  arms.  He  had  held  one  previous- 
ly entitling  him  to  carry  ten  swords,  but  had  mislaid  it,  and  it  was  not  until  he 
found  it  again  that  he  came  forward  for  a  new  license.  Between  the  date  of 
the  expiry  of  the  old  license  and  the  application  for  a  new  one  a  period  of  one 
year  and  nine  months  had  passed,  during  which  the  applicant  had  carried  and 
possessed  arms  without  any  license,  a  fact  which  was  known  to  the  Magistrate. 
When  the  application  for  a  fresh  license  was  made,  the  Magistrate  ordered  the 
mooktear,  who  presented  it,  to  tell  his  client  to  appear  in  person.  At  the  same 
time  a  written  order  to  the  same  effect  was  issued  to  the  Court  Inspector,  who 
caused  it  to  be  served  on  the  Baboo  in  the  usual  way,  taking  receipt  of  the 
service  from  his  karpardaz  (manager).  This  written  order  was  issued  without 
the  knowledge  or  authority  of  the  Magistrate.  On  being  served  with  this  written 
order,  the  Baboo,  through  his  pleader,  applied  to  the  Magistrate  to  be  excused 
from  personal  attendance,  at  the  same  time  objecting  to  the  indefinite  nature 
of  the  order,  which  cited  no  reason  for  the  personal  appearance,  nor  fixed  any 
date  for  so  doing.  The  Magistrate  on  this  issued  a  summons  to  the  Baboo  to 
appear  in  person  at  6  a.h.  the  following  morning  to  answer  to  an  alleged  offence 
(^e  particulars  of  which  were  not  stated  in  the  writ)  against  the  provisions  of 
Ad  XXXI.  of  i860.  At  6  A.M.  the  ensuing  morning,  the  Baboo  repeated  his 
request  to  be  heard  through  a  pleader,  which  was  rejected,  and  a  warrant  issued 
for  his  arrest. 

^  Reference,  under  s.  434  of  the  Code  of  Criminal  Procedure,  by  the  Officiating  Ses- 
•ions  Jnd^  of  Gya. 
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i§ff.    _         T^  S^ftsions  Jtfd|^  d  Gjrar  wag  then  mowd  to  stad-upitae  }m»^adilig» 

■■    '  ^ —  o^thfr  Ma^s»i«8e!t0  the  High  Coim,  under  s.  434  of  the  Code*  ofc  Cirtmhial  Pio- 

mkitmaL€M.  ^^^^^'  ^^  ^^^^  th)Bisa<tte  qaa&hed  afs  bemg  ilkgal    The  Sessions  Jndge-sidi^ 

™^        mitted  the  proceedings  to  the  High  Court.    In  biiiOfd©ifet>refefenoe*te  J«(|pi 

'"^•^    obB^verf:— 

•MiP^nr  «.  1^  tfi^o^niotfy  tkftse  prOiBeeding^  /.a,  the  isawof  thewittHMB  anil  imr« 

^^'"^      HbM^  2ir€f  tl%d^;  for,  so  iM  sfrl  can  see,  the  Baa>00)  at  the  tSmrof  jmsoitliit 
R^***""^*^   h!«^  petitien^  ^(>ttB  guilty  <rf^  no  offence  whanever  mder  the  Araw  Afti 
PttAJut/'  ^  gg^  ^^  and 26  of  Aft  XXXI.  of  1860  dearly  contemplate  tho^e  cases  only 

t'^^^*     ^efe  perfiOEfs  are  caught  hi  the  aft  of  cattying  arras ;  and  action  under  them 
.  ShIo^      jg  ^vayranted  onSy  when  the  offender  is  caught  infia^ranU  delicto,    S*.  jx  agaiji 
9AL».R.    fefers  t6  Search  and  seizure  of  arms  xmder  certain  other  circtmistances,  none  of 
A#^  ^  .    i^rtiich  are  applicable  to  the  present  case. 
[18  W.  R.  I.]  "The  ftiostj-  then,  that  can  be  said  against  the  petitioner  isthqct  he  ha^.hi 

H{^  no^S^sstoti  certain  arms  withou*  a  license,  but  this  woutd  be  an  offence  onI)( 
if  the  p'rovfeton^  of  s.  32  of  the  Aft  had  been  extended  to,  and  were BttfHnoper- 
attoh  in,  this  dfetrift;  The  petitlotier  states  that  no  order  was  ever  issnecrfbr 
the  disarming  pf  the  distrift.  To  ascertain  tW^,  1  wrote  to  the  Ma^sttatp;  re- 
questtng  Mm  at  the  same  time  to  let  me  know  under  what  seiirtion  ^the  Arms 
Aft  he  had  taken  proceedings  against  the  petitioner ;  btrt'Ott'  tte^tpohirht^ 
states  that  he  can  give  no  answer  ^at  pfCBWi^'  and  on  the  other  he  has  practical- 
ly refused  to  glve^  aji^  answer  at^  all  In  the-mea^tip^y  b^wey^rii  I  have  caused 
a  search  to  be  made  through  all*  the  Government  Notifications  in  my  office 
sind^  *8($7,  ixA  \  aite  ilnable  to  9ixA  Any  order  fw  the*  di^ttrmittg  of  G^a]  #iile 
•"  from  the  Government  notificatioti  erf  ist  October-  t86o  it  is  clear  that,  smce  that 

year  at  alt  evwati,  q^  \%  of  Aet  XXX^  Of  i860  faM<  bq^  been,  idr^opitfatoA  Inik^ 
Lower  {teVkiofeSB  of  Ben^, 

"  If  the*  view  I  bavo  taken,  of  the  law  becorreOt  H  feem# elea^ tb^trtl^  pe- 
titioner has,  qObunitited  no  offence  that  would  warrant  thev|$9u^Q^ar  SHfniffom 
or  warrant  for  bis  personal  appearamce  before  the  Magi^^^ate.  ^rth^  forf^gc^ 
ing  reasaxi^Ij  am  of  opinion  that  the  prooeedin^of  tjbe  MagmfaAe/^ife  il^e^. 
an4  sl^quld  be  quashed. 

**  I  am  therefore^  under  the  circ^mstanaes^  compeikd  tp  tra^o^A^  t|)|9;ff  99^ 
for  the  consideration  and  ordeiv^  of  the  High  Coixrt." 
Mr.  AHetiL  &»  th^  petitiooex^ 

The  fdloWlng  ^^t  the  judgmetit  of  the  Court  .•— 

Tiktfag  the  nets  as  disclosed  by  the  record,  we  a^e  of  opinion  that  iKe 
Sessions  Judge  is  quite  right,  and  we  accordingly  set  aside  die  ptoceecjings*  of 
dte  MagisWte  as  contraty  to  law.^  .  . 

B'efort  Hit,  ymtia  Btytey  dfa  Mt,  Jus^u  HfHter, 
»872«  I^  TH»  MaTTEJR  <XSi  THB  PeTXTIOM  OF  W,  N,  lOYE^*. 

^^'  ^'  InfringenicHt  ^f  Municipal  Ryflavf^^^r^^iiy  Fine  Ulegak. 

9  B.  L.  R.  ^p^  foUowihg  reference  wa»  iKWade  by  the  Oflftcifttlng  SessJdn^  Tytee^tf- 

*  In  In  re  Madnarain  Pari,  decided  on  5th  July  1872,  Kemp  and  Glover,  JJ.',  follow- 
ing the  ntHne  in  this  case,  held  that  mere  possession  of  arms  was  no  offence  mider  AQr 
XSqaf^^Wmi^iftric^wUreB^^  .    ^^        .    ' 

>  Reference  to  th«  High  Court,  under  s.  434  of  the  Code  of  Crimjff^  feQI)lrtlf%Jfe 
th^  Qfficiating  Sessions  Judge  of  Hooghly. 
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"Xbe^piiiWoner  W*N.JU>vptes,be«i(canvicted4iiuJert?.  iS,.pf  tjielipwrah  jU^ 

municipal  Bye-hw^Aand  fined  vKe.  i  for  iafruiigement  thereof,  as  well  a$4>rd«?«fl  — TT^ 

to  pay  a  daily  fine  of  Rs.  2  (I  presume  until  be  complies  with  .^  hje-bw).  ^'^ 

"  i4m  order  of  Ais  descriptidn  has  be^n  (held,  not  oilly  to^bexontrtiry  to  ^^j^^j. 

JaWj-btttto-Vitiate  the  entiife  conYidtian-^/w  r/  Sagar  Dutt  j^and,  Wloii^ingthaft  «q^,^" 

rule,  I  feel  bound,  on  the  petitioner's  application,  to  submit  the  prooecJiings  ^  j. 

under  s.  434  of  the  Code  of  Criming  Procedure  to  have  that  order  set  aside."  '\1^ 

The  judgment  of  the£oi4iFt  was  deliyei:eiJ  by                                 '  .pcB^^V^/K*  ^ 

JVIi,XTER,  J.— We  tl^ink  th«^  the  daily  fine  of  Rs.  ,2  w^s  iHe^?iJ,  and  QV«ht  Ap.  35. 

to  be  set  aside.    But,  under  the. circumstances  of  this  case,  we  do  not  think  it  [18  Ww^R.44.] 

necessary  to  exercise  our  special  powers  of  discretion  by  setting  aside  the  fine  of  .  :  .    \ 
*e.  I  ^i6h  was  inflicted  ^pon  the  prisoner  for  ^n  offence.actttallJriHBtaittiitted. 

The  conviction,on  that  offence  is  not  bad  in  law,  and  we. do  ndtjsee^any  reason  •    • 
ior  ^etcising  our  extraordinary  powers  by  setting  aside  that  conyi<;tion. 


iB$fore  3fr,  ymHie  Kmip  tmd  Mr,  Jmlice  Qkmtr. 

QUEEN  V.  MQZAFAR  KHALIFA.*  fuiy  k 


Vr^hiintil  Froceitite  Codt  (Act  XXV,  of  1861J,  s.  62^0rder  fy  a' Mitgi^fr^U         9  B.  L.  R. 
fw^hibifing  ihe  $tiNiying  «f  Caitl^-^Conviction  for  Breach  oftiUh  0f^A4r,  Ap.  36. 

:An  or4er  by  a  Magistrate,  prohibiting  the  i^ Laying  of  cattle  within  certain  local  li-  (iSW.  R.  21.] 
mifs,  is  not  an  order  withrn  the  meaning  of  s.  6j  of  the  Cbde  of  CtilttiOal  PlrocedUfe. 
•There  can  be' no  conviction  for  disobedience  of  such  order  nndttr  s.  ^  of  the  Pen&l  Code. 

T«E  Deputy :Mag!i«traterofJaaaalpoTe,purportio|r  \o^qx  uftder;S.«^2  ofthp 
'.Code'<9f  CrimiDal  Procedare,  iHomulgated  an  order  on  the  27th  A^gi^ist  1869 
jn  (g^B^nal' terms,  tprobibitii^g  the  owners  of  cattle,  calves,  goats,  .sbeep,  ^n^ 
^poBi^tfiom  ftUawing  .suchanunftU  tO'Stray  loose  within ^nd^bQUti^  lo^mrafid 
staftion  of  Jatnalpore,  and  prescribing  the  limits  ,wiUun  wbicbfti^e  tS^./(^4^ 
4boff)d,lMve-«Seot. 

fOili<lie^6lh^Ma^itS7i,  onlerikfMafeU'fKfaaMa  was  codvietid,  tfi)fd[6r'«.i28$ 
•^theiBenal  Gcdd,  ^mr  petti^tlitigihis  p6ny  to  stmy^  about  toodei^andsentQiccd 
tio^yn  &I0. 

TheSesisions  Judge, of  Mymensing,  being  of  opinibn  jthAt  the  ^Deputy 
^Magistrate  had  no  authority,  under  s.  62  of  the  Criminal  Procedure, Code,  to^pate 
the  ord6r  of  the  27th  August  1869,  sent  the  proceedings  Ip  the  above,  case  :^ 
the  High  Court,  under  s.  434  Of  the  Criminal  Procedure  Code,  to  have  the 
conviction  und6r  s.  289  df  3ie  Penal  Code  quashed.  He  was  also  Of  opinion 
that  the  conviction  was  not  warranted  by  anything  within  the  meatiingols.  189 
of  the  Code.  The  Sessions  Judge,  in  making  the  r^erence,  relied  on  the  qa^ 
of  Quien  v.  Amiruddifu^ 

^The  external  roofs  and  walls  of  any  hut  or  any  other  buitdlogsHiattVirttb^tittflfiliit 
resected 'ol'teodwcd,;  in  or  near  ^ny  larige-blz^r  of  ^n^in'roi^;  bW^  oot^Ve*n»dti^idf .grass, 
leaves,  or  any  other  inflammable  materials.  TheiCpmmissio^rs  may,  fi[0<niUQ)e^.fo 
time,  notify  what  bazars  and  roads  ^ome  under  the  above  dei^omination. 

*  I  B.  L.  R.  O.  Cr.  41  (s^  p.  40  of  this  book). 
'    *  Reference  to  the  High  Court,  under  s.  434  of  the  Code  of  'Cryrimal.Prpc^urit,  by 
the  Officiating.  Sessions  Judc^e  of  Mymensing,  dated  tl^e  lath  June  1873, 

<^B.L7R.^i(see|i.a4itJfthi*book),  '         -t  ^ . 
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1873.  The  Deputy  Magistrate  was  called  upon  by  the  Sessions  Judge  to  support 

— his  order,  and  he  cited  the  case  of  Queen  v.  Addas  Alt  Chatvdhry.^ 

yuBBN  rj^YiQ  judgment  of  the  High  Court  was  as  follows : — 

Mo^FAR  ^^  concur  with  the  Sessions  Judge  in  the  view  he  has  taken  of  this  case- 

Kralifa.  "^^  ^^^^^  ^^  ^^  Deputy  Magistrate  must  be  quashed,  and  the  fine,  if  paid, 

^  ,  j/  refunded, 

9B  L.R.  _ 

[18  W.  R.  31.]  Se/ore  Mr.  Justice  Glover  and  Mr.  Justice  Mitter. 

In  the  Matter  of  the  Petitions  of  GABINDA  CHANDRA  GHOSE 

*^7«'  AND  ANOTHER.* 

Code  of  Criminal  Procedure  (Act  XXV.  of  i86i),  s.  318 — Parties  to  Proceedings 
9  B»  L.  R.  under  s.  318 — Who  are  to  be  served  with  Notices  under  s,  3i8^^Right  of  a 

^p   -g  Partji  in  Proceedings  under  s.  318  to  summon  Witnesses — Discretion  of  the 

ti8w'R.]H.]         ^''Sistrate. 

The  Deputy  Magistrate  of  Khoolna  had  instituted  proceedings  under  s.  3 18 
of  the  Code  of  Criminal  Procedure  with  respect  to  350  bighas  of  land  called 
Ghineerabad,  possession  of  which  was  claimed  by  Ananda  Chandra  Sirkar  and 
Benimohan  Biswas  on  one  side,  and  Gabinda  Chandra  Ghose  and  Shamasun- 
dari  Dasi  on  the  other.  Upon  the  complaint  of  one  Tamizuddin,  gomasta  of 
Ananda  Chandra  Sirkar  and  Benimohan  Biswas,  notice  was  ordered  to  b^  served 
on  Gabinda  Chandra  Ghose.  After  the  Deputy  Magistrate  had  taken  evidence 
as  to  actual  possession  from  both  parties,  Shamasundari  Dasi  presented  a  peti- 
tion at  the  last  moment,  praying  to  be  made  a  party,  as  she  was  a  co-sharer 
with  Gabinda  Chandra  Ghose  and  others,  and  was  in  possession,  and  for  sum- 
monses against  certain  persons  to  appear  to  give  evidence  m  support  of  her 
claim.  The  Deputy  Magistrate  examined  one  witness,  who  was  present  in  Court, 
on  her  behalf,  and  refused  to  postpone  the  case  for  the  examination  of  the  other 
witnesses  named  in  her  petition.  The  Deputy  Magistrate  held  that  Ananda 
Chandra  Sirkar  and  Benimohan  Biswas  were  in  possession,  and  passed  an  order 
retaining  them  in  possession. 

Gabinda  Chandra  Ghose  and  Shamasundari  Dasi  moved  the  Sessions  Judge 
to  refer  the  proceedings  of  the  Deputy  Magistrate  to  the  High  Court,  under 
8.  434  of  the  Code  of  Criminal  Procedure,  to  have  the  order  passed  by  the  De- 
pu^  Magistrate  quashed  for  various  reasons.  The  Sessions  Judge,  however, 
referred  the  proceedings  to  the  High  Court  on  only  two  points.  He  was  of 
opinion  that,  as  Ananda  Chandra  Sirkar  and  Benimohan  Biswas  claimed  to  hold 
the  land  under  a  lease  from  several  parties  as  co-proprietors,  one  of  whom  was 
Gabinda  Chandra  Ghose,  who  had  appeared  and  denied  the  genuineness  of  such 
lease,  and  of  possession  under  it,  the  Deputy  Magistrate  was  wrong  in  passing 
a  decision  in  the  matter  without  giving  notice  to  the  other  co-proprietors,  as 
required  by  s.  318  of  the  Code.  He  was  also  of  opinion  that  the  Deputy  Magis- 
trate ought  not  to  have  refused  to  summon  the  witnesses  named  by  Shamasun- 
dari, on  the  ground  that  her  application  was  made  at  the  last  moment. 

Mr.  Roch/ort  for  Gabinda  Chandra  Ghose  and  Shamasundari  Dasi  in 
support  of  the  reference. 

Mr.  Sandel  and  Baboo  Jaigahind  Shaw  for  Ananda  Chandra  Sirkar  and 
Benimohan  Biswas  were  not  called  upon. 

The  judgment  of  the  High  Court  was  delivered  by — 

» 6  B.  L.  R.  F.  B.  74  (see  p.  239  of  this  book). 

'  Reference  to  the  High  Court,  under  s.  434  of  the  Code  of  Criminal  Procedure,  by 
the  Sessions  Judge  of  Jessore, 
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Glovxr,  J. — ^This  is  a  reference  made  by  the  Sessions  Judge  of  Jessore  to        «^7»' 
have  a  certain  order  passed  under  s.  318  of  Act  XXV.  of  1861  by  the  Deputy     q^b,^^^ 
Magistrate  of  that  district  quashed.  Chandra 

The  only  substantial  ground  on  which  the  Judge  thinks  the  Deputy  Ma-      ghose 
gistraie's  order  illegal  is  that,  whereas  the  pa//a  under  which  one  of  the  parties  ^. 

In  this  case  claims  was  signed  by  a  great  number  of  co-sharers  of  the  land  in     ananda 
question,  and  all  of  those  co- Aarers  have  not  been  served  with  notice,  but  only    chandra 
one  of  them,  this  is  a  sufficient  ground  for  invalidating  the  whole  of  the  Depu^     Sirkak, 
Magistrate's  proceedings.  9  B.  L.  R. 

There  is  nothing  in  the  law  which  enjoins  the  serving  of  notice  upon  all  Ap.  39. 
the  co-sharers  in  an  estate  which  may,  in  some  shape  or  other,  form  the  subjed  [is  w.  R.  54.] 
of  a  litigation  under  s.  318.  That  section  says  that,  after  a  Magistrate  is  satis- 
fied  that  a  dispute  likely  to  induce  a  breach  of  the  peace  is  about  to  take  place 
within  his  jurisdiction,  he  shall  record  a  proceeding  stating  the  grounds  of  his 
being  so  satisfied,  and  shall  call  on  all  parties  concerned  in  such  dispute  to  give 
in  written  statements  of  their  respective  claims.  It  is  quite  clear  that  the  other 
co-sharers  who,  Mr.  Rochfort  contends,  have  not  been  served,  were  not  con- 
cerned in  the  dispute,  for  in  that  case  they  would  have  undoubtedly  appeared 
in  the  Court  below  and  taken  steps  to  support  the  reference  made  by  the  Judge. 
The  only  parties  concerned  were  those  who  did  appear  before  the  Deputy  Ma- 
gistrate :  and  although  it  may  be  technically  said  that  Shamasundari  got  no 
notice,  it  is  clear  that  she  was  all  along  aware  as  to  what  was  going  on,  for  she 
appeared  in  Court,  and  prayed  to  have  witnesses  examined  on  her  behalf.  That 
her  case  was  not  thoroughly  gone  into  was  her  own  fault,  for  the  petition  ask- 
ing for  the  examination  of  the  witnesses  was  made,  as  the  Deputy  Ma^strate 
says,  at  the  last  moment ;  and,  in  the  exercise  of  the  discretion  allowed  nim  by 
the  law,  he  refused  to  grant  any  further  postponement  of  the  case. 

Under  the  circumstances  it  appears  to  us  that  there  is  no  ground  on  which 
to  support  the  Judge's  recommendation,  and  we  accordingly  decline  to  inter- 
fere with  the  order  of  the  Deputy  Magistrate. 


■  W      >0(      n^ 


Befon  Mr.  Justice  Macpherson. 
THE  QUEEN  v.  TARINICHARAN  DEY  and  others.  Sep.  21. 


Evidence  Act  (I.  of  i8f2j,  s.  32,  cl.  2 — Letter  of  Advice.  9  B.  L.  R. 

The  prisoner,  Tarinicharan,  was  charged  with  forging  for  the  purpose  of  ^'  ^* 
cheating  and  using  as  genuine  a  forged  railway  receipt  or  bill  of  lading,  for  the 
purpose  of  obtaining  from  the  East  Indian  Railway  Company  certain  goods 
which  had  been  entrusted  to  the  Company  to  be  carried  from  Delhi  to  Calcutta. 
The  Standing  Counsel  for  the  prosecution  sought  to  prove  the  delivery  of  the 
goods  to  the  Railway  Company  by  putting  in  a  letter  from  the  consignor  at 
Delhi  to  his  partner  in  Calcutta,  advising  the  despatch  of  the  goods.  He 
submitted  that  the  letter'  was  a  "  document  used  in  commerce,  written  or  signed  " 
by  a  person  "  whose  attendance  could  not  be  procured  without  an  amount  of 
delay  arid  expense  which,  under  the  circumstances  of  the  case,"  would  be 
unreasonable,  and  therefore  that  it  was  revelant  under  s.  32,  cl.  2  of  the  Indian 
Evidence  Act  (I.  of  1872).  The  Court  refused  to  receive  the  evidence,  and 
intimated  a  doubt  whether  such  a  letter  would,  under  any  circumstances^  be 
receivablei  since  it  was  beyond  the  instances  specified  in  the  section. 


Digitized  by 


Google 


187?'  •  -Bjlfort  Mr,  Justice  Glover  and  Mr^yusttceP^ttfix, 

"T!^?^  the  QU^N^^/ISREOE  PBRSHAD  SINGH^i 

^'Ap.  44.  Pawer^qfa  MagistraU — Recognisance  to  heep  the  Peace* 

[iffW.  R.  61.]         The  fidloiwing  tase  ^wtaaobanittfid  by  Ihe  Sw8i<Msl/jiiidgerf  .Gjeaoforidit 
4)pliiiotiurf'tl»iHi9fa  Comitc->-- 

iChe  party  (Isree  Perthad  Sin^h)  wap  ^Ited  opon  by  the  st^WnWii^'to^iwr 

tanse  why  he  shotlld  not  be  reqtnred  to^etoer  into  his  tMi  iiecD^:ttt*an^Wtsc> 

.::  ..' .  keep  the  peace  for  six  months,  the  amount  specified ^<bemg%.  1200.    ^vH^ste^ 

.     .  iqucntly,  oniappearing  iMforfe  tfie  Magtkhifte,  iie  wa&  Qsquiredrto  mtta  lihto  his 

;..:..     .   JOwn  Eeeognbaiices  to  ifae  'atiioont  of  rRs.  4^000^  and  to  find  two  suislies  ib 

-Rs.^^6oO'j8adh,  the.pemd  hdng  at  the  same  tiiHe  extended  taoneTear.  It-idbs 

Into  c^mtended  ibefbce  me  that  the  Jtfa^trate  uto  not  anthoraed^iawili 

eeitbrrinoieasing  theramount/aitenagite^natiire  of  iSut  iftomity,  or  eixtendmg 

dtte  p«riod;£6r  s^ehat  was  reqaiied,  btit  was  bound  to  cfaienfe,;io:aU  fespetita» 

thewotdiiy Jofftiie  iwamrins.    Isbtkddbe-gladtD^wtaiottredtwidirtheacqmu 

-«l  tfat  >Hig^  .Cotafftvpon  the  point. 

Thejuctenient tif  the  Hi^  Coutt  was  ddhrered^by*- 

\  Gloysi^,  J.— We  think  that  the  Sessions  Judge  is  correct  in  his  view  of 
^he  law,  and  that  the  Magistrate  was  not  justified  in  increasing  the  ,^mount  of 
^jsecuHty  and  in  demanding  sure^ties  on  a  summons  whidi  provided  :OBly  for  a 
^recognisance  of  much  smaller  amount,  and  made  no  mention  of  sureties  ai 
.aU. 

The  order  of  the  Magiatn^e,  ^irtetii^  cecogrdksaftoes  :tO'tbe  Mtaomit  of 
Jt&MvOdo^^atid  aoleties  to  that' of  ^^Rs.  :i«ooo,rto.beitak6n»  iSL'qtta&tied.  .^f  the 
Magistrate  sttll  thiilks  >tliatfheaner  security  should  ibe4aketi'tfaa&. that  int  dfl^ 
termined  ,upon,  he  should  issue,  a  fresh  summons,  setting  forth  the  amount  in- 

^tentted  to  be  taken,  so  that  the  party  conqemeid  may  have  full  t)ppoitunity  of 

'lihowittg  cause  against  tl^order,-  if  he  wishes  to  do  so. 


Be/ore  Mr^yusiiu^^et^ and Mn.  yuetke  Ponti/ex. 
^fc^.  ig.        In  the  Matter  of.  the  Bemtion  w  SHAM  AS  ANKAR  M  AZHMD  AR.« 

•    5{^B,  LtK.  Code  of  .Criminal  Procedure  (Act  XXV. of  186  jJ,  ^.  ^iS^rSummoning 

'   Ap.\45.  Witnesses. 

[18  W.  R.  64.]  r^^^  Assistant  Magistrate  of  Goalundo,  on  perusal  ot  a  police-report  and 
the  evidence  in  certain  other  cases,  held  that  there  was  a  likelihood  of  a  breach 
of  the  peace  taking  place  with  regard  to  a  piece  of  land,  and  issued  notices  on 
Baboo  Shamasankar  Mazumdar  and  Rani  Anandamayi  Dasi,  as  parties  con- 
cerned in  the  dispute  likely  to  give  rise  to  a  breach  of  die  peace,  to  fite  written 
statements  of  dieir  respective  claims  to  actual  possession.  Both  «fdes  Sled 
.  wiitten  statements.  Shamasankar  Mazumdar  then  petitioned  the  Court  to  sum- 
..mon  witnesses  on  his  behalf,  alleging  that  he  was  unable  by  his  own  efforts  to 
^procure  the  attendance  of  his  witnesses.  The  Assistant  Magistrate,  merely, or- 
■  ■  ■>■,■*       '     I    '       •     '  '       '        *      ■» ■  *         I  p »  ij     ■    ■■  ■ . 

^RefeMUce  N<x  132,  daled  the  3rd  October  187a;  from  the  Seuiofts  Jn^eef  G^ 
^  Miscellaneous  CoJoninal  Case,  No.  194  of  1873,  against  an  orierof  tn«  AiSMlaAt 
'^  Magistrate  of  XJoduifdo;  ^ted  the  4th  September  1872. 
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dered  the  petHtdn  tb  Ik  (placed  oa  the  lecord  (t$atAi  sAam'lip^J^f  a^  pnM^eoded)  lifti 

to  examine  wiliNsses*  teudered  by  Rani  Anandanaayi,  and  upon  their  evid^c^  j^^      . — 

heMrthat  sbei^wtas  in  poasession,  and  passed  an  order  retaining  her  in  possession^  ^ 

In  his  ivd^amnt^  tke  Assi^ant  Magistrate  renwwrkcd,  with  r^ecence  to  the  pctl*^  *^"^  ^ 

tion  of  Shamasankar  Mazumdar,  praying  the  Court  to  procure. the  attondamei  '"*    "^ 

of  his.  witnesses^  that,  in  case9  cQiaing  under  Ch.  XXII.  of  the  Criminal  Pro-  '^«*Q«" 

cedure  Code,  hes  l^ad  no  ppwer  to  sumnxop  any  witnesses.  ^jumc. 

Baboo  Nalitchandra  Sen,  on  behalf  of  Shamasankar  Mamo^diai  numd.  fA^mim 

the  High  Court  (Baylky  and  Mittkr,  JJ.),  under  s.  404  of  the  Code  of  Crimi-  ^^ 

nal  Procedure,  and  obtained  an  order  calling  for  the  proceedings  of  the  Assist-  j^JjT^iv 

ant  Magistrate  of  Goalundo,  that  the  order  passed  by  him  might  be  quashed,  ^^^^ 

on,  among  others,  the  following  grounds,  that  the  initiation  of  the  proceedings  J«J*^L  i 

was  not  based  upon  any  legal  evidence,  and  that  the  Assistant  Magistrate  ought  tv****  w^J 
to  have  summoned  any  witnesses  required  by  the  parties  who  were  concerned 
in  the  dispute. 

Baboos  Nalitchandra  Sen  and  Girijasankar  Mazumdar  for  the  petitioner. 
Baboo  Durgadas  Dutt  for  Anandamayi  Dasi. 

Baboo  Nalitchandra  Sen  contended  that  there  was  no  evidence  before  the 
Magistrate;  that  Ch.  XXII.  of  the  Procedure  Code  must  be  read  with  the  other 
parts  of  the  Code,  not  inconsistent  with  any  of  the  special  provisions  in  that 
chapter.  . 

Baboo  Durgada%  Dutt^  who  was  directed  to  confine  his  arguments  to  the 
second  point,  contended  that  the  petitioner  was  not  entitled  to  complain  (A  the 
refusal  to  summon  his  witnesses,  he  did  nothing  to  press  his  application  except 
filing  a  petition. 

The  judgment  of  the  High  Court  was  delivered  by — 

KsMP,  J. — ^The  first  point  taken  in  this  case  is  that  the  proceeding  of  the 
Magistrate  under  s.  318  of  the  Criminal  Procedure  Code  is  based  upon  the  re- 
port of  the  police-officer  alone,  and  such  leport  not  being  legal  evidence,  all 
the  proceedings  subsequently  taken  by  the  Magistrate  are  without  jurisdiction. 
On  referring  to  the  record,  we  find  that  the  Magistrate  did  not  proceed  upon 
the  report  of  the  police-officer  alone,  in  which  case,  perhaps,  under  the  rulings 
of  this  Court,  the  objection  might  avail  ;^  but  we  find  that  the  Magistrate  refers 
to  evidence  taken  in  other  cases,  which  we  must  assume  he  inspected,  and  he 
goes  on  to  stay  that  he  is  satisfied  upon  that  evidence  that  there  was  a  likeli- 
hood of  a  breach  of  the  peace.    This  objection  is  therefore  overruled. 

The  next  objection  is,  that  the  petitioner  has  not  had  a  proper  hearing,  in- 
asmuch as  the  Magistrate  held  that  the  law  did  not  confer  upon  him  the  power 
.to  summon  witnesses  in  cases  of  this  description,  and  when  the  petitioner  pray- 
ed the  Magistrate  to  summon  his  witnesses,  no  order,  beyond  placing  his  peti- 
tion on  the  record,  was  passed.  On  referring  to  the  judgment  of  the  Magis- 
trate, we  find  that  he  states  that  he  can  find  no  provisions  in  Ch.  XXII.  for  the 
summoning  of  witnesses.  No  doubt,  there  is  no  mention  in  that  chapter  of 
any  particular  provisions  under  which  witnesses  are  to  be  summoned ;  but  in 
cases  coming  under  s.  318,  oral  evidence  as  to  the  faft  of  possession  is  always 
adduced ;  and  it  is  the  duty  of  the  Court,  if  the  parties  cannot  produce  theur 
witnesses,  to  issue  summonses  for  their  attendance.    Now,  in  this  case,  it  is 

^  Sec  /»  Mtf  Matter  of  the  Petition  of  J,  D,  Sutherland^  ante,  p.  flflp  (p.  514  of  this 
book.' 
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ii$     Bengal  zaw repoats.  appeiwix,  vol.  ix. 

clear  that  the  petitioner  petitioned  the  Magistrate,  urging  his  inability  to  pro- 
'  dace  his  witnesses,  and  asking  for  the  assistance  of  the  Court  to  summon  these 
witnesses.  It  does  not  appear  that  any  proper  order  was  passed  upon  this  ap- 
plication, and  therefore  it  amounts  to  this,  that  the  petitioner  has  not  had  a 
proper  hearing. 

We  therefore  send  back  the  case.  The  Magistrate  will  summon  the  wit- 
nesses for  the  petitioner,  and,  after  hearing  and  considering  their  evidence,  pass 
a  fresh  decision. 


^•^ 
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[APPELLATE  CRIMINAL.] 

Befou  Mr.  Ji^tice  Phear  and  Mr.  Justice  Ainslie.  '^^     . 

THE  QUEEN  v.  TARUCKNATH  MOOKERJEE.i  idB.LiC^ 

Criminal  Procedure  Code  (A^  X.  of  1872),  s,  2g6--Po'wers  of  a  Sessions  Court  to         3^. 

order  Committal  of  Accused  discharged  by  a  Magistrate,  [id  W«  ttsoJ- 

Ao  order  by  a  Judge,  under  s.  296  of  Act  X.  of  1872,  directing  a  Magistrate  to  commit^ 
an  accused  person^  who  has  been  discharged  at  a  preliminary  enquiry,  to  take  his  trial  in 
a  Court  of  Session,  must  specify  the  particular  act  constituting  the  oifence  charged.  The 
Judge  cannot  direct  a  committal  for  offences  with  which  the  accused  was  in  no  way  charged 
Oefore  the  Magistrate. 

One  Tanicknath  Mookerjee  was  charged  before  the  Magistrate  of  Howrah 
with  having  committed  an  offence  punishable  under  s.  200  of  the  Indian  Penal^ 
Code.  The  warrant  of  arrest  only  specified  this  offence.  One  Allabux,  in  a 
suit  under  Act  X.  of  1859  before  the  Deputy  Collector  of  Howrah,  executed  aa 
iBStmment  called  an  agentnamab^  which  was  filed  in  that  case.  In  this  docu- 
ment the  accused  was  described  as  "  a  mookhtear  and  attorney  of  the  Higih> 
Court/'  and  on  the  reverse  side  were  the  initials  of  the  accused.  There  waa> 
another  document  likewise  called  an  agentnamah  filed  by  the  said  Allabu;s  ini 
the  appeal  before  the  Collector.  In  this  second  document,  the  accused  was* 
described  simply  as  '*  vakeel/'  and  on  the  reverse  side  was  the  accused's  sigt^ 
nature  in  full  below  the  words  "  we  acknowledge  and  accept  the  power  conveyed 
by  this  agentnamah."  Both  these  documents  were  tendered  in  evidence  for 
the  prosecution  at  the  preliminary  enquiry.  Evidence  was  given  to  show  that 
the  accused  employed  Counsel  to  conduct  the  Act  X.  case  for  Allabux.  The 
evidence  also  showed  that  neither  the  plaintiff  Allabux,  in  the  Act  X.  case,  who 
bad  instituted  his  suit  as  paik  ^  of  his  master,  Issurchunder  Ghose,  zemindar^ 
nor  his  master,  were  ever  induced  by  the  accused  to  consider  him  (accused)  to 
be  an  attorney  of  the  High  Court  or  a  vakeel,  or  to  pay  the  accused  any  sum 
of  money  for  his  services  as  an  attorney  of  the  High  Court  or  a  vakeeL  The 
Magistrate,  on  the  17th  December  1873,  discharged  the  accused,  holding  that 
the  evidence  yrzs  not  svif^cient  primd/aae  to  establish  an  offence  either  under 
8.  300  or  anv  other  section  of  the  Penal  Code.  In  the  same  month  a  person^ 
whom  the  Sessions  Judge  described  as  one  '*  who  had  no  apparent  interest  iri 
the  matter,  but  was  evidently  actuated  by  some  private  ill-will,"  through  a  vakeel 
moved  the  Court  of  Session  in  December  1872,  under  s.  435  of  Act  XXV.  of 
X 86 1,  to  consider  the  case  which  had  been  dismissed,  and  order  a  committa) 
of  the  accused.  The  case  came  on  for  hearing  before  the  Judge  in  January 
1873  after  Act  X.  of  1872  came  into  operation.  The  Judge,  acting  under  sT. 
396,  ordered  the  Magistrate  to  commit  the  accused  to  the  Court  of  Session,  to 
tfljie  his  trial  for  having  onnmitted  offences  punishable  under  ss.  465, 468,  and 
471  of  the  Penal  Code,  without  specifying  wherein  the  forgery  lay. 

He  agreed  with  the  Magistrate  that  there  was  no  offence  made  out  upoH 
the  evidence  already  on  the  record  punishable  under  s.  200,  but  he  thought 

^  Miscellaneous  Criminal  Case,  No.  17  of  18734 
'  Subofdinate  collector  of  rents. 
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i873»        "  that  the  e\cki^nice  on  the  record,  together  with  other  facia  vol  disputed,  but 

Qyggj,       which  are  not  but  should  be  made  legal  evidence,  raise  a  strong  primd  facie 

^  ^  case,  such  as  would  justify  any  Magistrate  in  committing  a  case  for  trial  at  the 

_     '  Court  of  Sessions." 

Taruck- 

NAt^i  Mr.  Sandel  for  the  accused  applied  to  the  High  Court  (Phear  and  Ainslie, 

MoMoii^Bt,  JJ')  ^^^»  ^^^  obtained,  a  rule  calling  on  the  Government  Prosecutor  to  show 
iq$:r.'R '  <^ause  why  the  order  of  the  Sessions  Judge  should  not  be  set  aside. 

38^.'      '  Mr.  Sandel  contended  that  the  High  Court,  under  s.  297  of  Act  X.  of  1872,^ 

[io,W..R.'jy)J  h^d  power  to  revise  orders  passed  by  any  Subordinate  Criminal  Court  in  any 
*■  '  '  '  judicial  proceeding  for  any  "material  errors,"  whether  of  law  or  fact.  S.  294 
did  not  apply  to  the  present  matter,  as  it  referred  to  "any  case  tried."  "  Trial " 
is  defined  in  s.  3.  The  Judge  could  not  pass  such  an  order  under  s.  296, 
because,  firjst,  the  charge  on  which  he  committed  the  accused  for  trial  was 
different  from  that  in  respect  of  which  the  preliminary  enquiry  had  been  held  ^ 
secondly,  there  was  no  evidence  on  the  record  of  the  offences  described  by  the 
Judge;  and,  thirdly,  because  the  Judge  must  act  upon  the  evidence  received  by 
the  Magistrate  at  the  preliminary  enquiry,  and  not  be  influenced  by  facts  not, 
upon  record,  and  therefore  not  evidence  in  the  cause. 

The  Junior  Government  Pleader  (fidhoo  yuggadanund  Mocker je^)  showed 
cause.  He  contended  that  th^  High  Court  had  no  jurisdiction  under  Act  X. 
of  1872  to  entertain  the  present  application  :  s.  294  did  not  apply  to  the  present 
case,  ais  the  order  of  the  Judge  was  not  passed  in  a  case  "  tried."  The  wordSr 
"  material  error  in  any  judicial  proceeding,"  in  s.  297,  were  not  used  in  a  general 
way,  but  were  limited  to  particular  proceedings  enumerated  in  the  latter  partoS 
the  same  section.  The  order  of  the  Judge  m  the  present  case  did  not  come 
within  any  (rf  the  proceedings  mentioned  in  that  section. 

He  further  contended  that  the  two  documents  described  ajs  agentnamahs, 
and  filed  in  the  Act  X.  case,  were  forgeries,  for  the  accused,  by  endorsing  his 
name  on  the  back  of  the  documents,  had  adopted  the  description  of  himself  in 
the  body  of  the  documents,  which  was  false,  and  had  thereby  committed  a  fraud 
pn  the  public  generally  and  on  the  Court. 

Mr.  Sandel  was  not  called  upon  to  reply. 

The  judgment  of  the  Court  was  delivered  by 

Phear,  J. — It  appears  that,  in  this  case,  Tarucknath  Mookerjee  was,  icj 
consequence  of  some  knowledge  or  information  obtained  by  the  Magistrate, 
brought  before  the  Magistrate  under  a  warrant  to  answer  a  charge  therein  speci- 
fied as  a  charge  made  under  s.  200  of  the  Indian  Penal  Code.  After  taking 
evidence,  the  Magistrate  was  of  opinion  that  that  charge  was  not  made  out,  and 
that  the  evidence  did  not  justify  his  framing  any  other  charge  against  the  accused. 
Accordingly  he  discharged  him  from  custody. 

The  Judge,  exercising  the  powers  given  to  him  by  s.  296  of  the  new  Crir 
min^l  Procedure  Code,  has  directed  the  Magistrate  to  commit  Tarucknath 
Mookerjee  for  trial  for  forgery.  I  think  that  this  order  of  the  Judge  is  bad  Ux 
two  reasons : — 

In  the  first  place,  it  is  too  vague  and  indefinite  for  the  Magistrate  to  act 
upon.  It  should  have  specified  the  document  which  the  Judge  considered  to 
have  been  forged,  and  also  the  particular  in  regard  to  which  it  was  forced ; 
otherwise  I  do  not  understand  how  the  Magistrate,  who  in  this  matter  will  have 
to  act  in  a  ministerial  capacity  only,  can  properly  frame  his  commitment  upon 
amg  specific  charge  at  all ;  and  I  must  further  say  that,  having  regard  to  the 
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evidence  which  was  before  the  Magistrate,  and  which  has  come  upto  us  on  this        \9fZt 
occasion,  I  cannot  perceive  in  what  way  any  charge  of  forgery  of  a  document  •'^y^^-~ 
can  be  made  out  at  all. 

And,  secondly,  I  think  the  order  is  bad,  because  it  directs  that-Tarucknatb     TARVpfc*-, 
Mookerjee  be  committed  for  trial  for  having  committed  the  offence  of  forgery,        natm,  * 
that  being  an  offence  of  which  he  had  not  been  in  any  form  accused  before  the  mook^jbe^ 
Magistrate.   The  section,  or  that  portion  of  the  section  (296)  which  is  applicable    ,q  3'  l;  j^^ 
to  the  present  matter,  runs  thus:  "Provided  that,  in  Session  cases,  if  a  C6urt  of         ^^ ' 
Session  or  Magistrate  of  the  district  considers  that  a  complaint  has  been  im-  1-,^^^  R.30.1 
properly  dismissed,  or  that  an  accused  person  has  been  improperly  discharged,  '•  ^     ' 
by  a  Subordinate  Court,  such  Court  or  Magistrate  may  direct  the  accused  person 
to  be  committed  for  trial."     I  read  this  to  mean,  may  be  committed  for  trial 
upon  that  matter  of  which  he  has  been,  in  the  opinion  of  the  Judge,  wrongfully 
discharged  by  the  Magistrate ;  in  other  words,  committed  for  trial  for  some 
offence  with  which  he  was  substantially  charged  in  the  complaint,  or  which  was 
specified  in  the  warrant,  or  which  was  framed  as  a  formal  charge  by  the  Magis- 
trate at  the  preliminary  hearing.     Unless  the  powers  of  the  Judge  under  this 
section  to  commit  for  trial  be  thus  limited,  it  seems  to  me  that  a  very  strange 
result  would  follow,  namely,  that  a  man  might  be  committed  by  the  Judge  for 
trial  of  an  offence  of  which  he  had  never  been  accused,  or  never  evfen  heard  a 
word,  as  indeed  would  have  happened  here,  until  he  was  apprehended  under 
the  Judge's  commitment.    And  as  the  Criminal  Procedure  Code  seems  to  have 
been  carefully  framed  with  a  view  to  provide  that  no  one  shall  be  committed 
for  trial  without  having  previously  had  a  fair  opportunity  of  meeting  the  charge 
upon  which  he  is  to  be  committed,  I  th'ink  this  result  I  have  mentioned  can 
hardly  have  been  contemplated  by  the  Legislature  ;  and  I  do  not  think  the  words, 
when  reasonably  read  with  the  context,  do  give  the  Judge  soextensiye  aipower 
as  that  which  is  now  sought  for  him. 

For  these  two  reasons  I  think  the  order  of  the  Judge  should  be  set  tsidei' 

Jiuie  absoluU, 

Be/ore  Mr.  Justice  Phear  and  Mr,  Justice  Ainslie, 

THE  QUEEN  v.  SOOBJAN.i  ^^\^ 


Evidence-^Con/esston  of  Guilt — Credibility  of  Confession — Documents  not  in        lo  B.  L.  R. 
Evidence  before  Sessions  ^udge.  ^^ 

The  words  actually  used  by  an  accused,  who  is  said  to  have  confessed,  ought  to  be 
ascertained.  The  Coqrt  should  not  accept  merely  the  conclusions  at  which  the  witnesses, 
deposing  to  a  confession,  themselves  arrived,  f  ronrt  the  answers  which  the  accused  gave  ta 
questions  put  by  them. 

Where  an  accused  makes  two  distinct  statements — ^the  one  amounting  to  a  confess 
sion  of  guilt,  the  other  repudiating  guilt — if  the  one  statement  is  taken  against  the  accuscci/ 
the  other  also  must  be  taken,  for  what  it  is  worth,  in  his  favour.  The  Court  ou^ht  t6 
weigh  well  the  relative  credibility  of  the  two  statements  before  it  aocepto  the  one riii  prefer- 
ence to  the  other.  •  ,  , 

Documents  which  were  in  the  record  sent  up  by  the  Magistrate>  but  which  were  not 
put  in  evidence  before  the  Sessions  Judge,  were  looked  at  because  tiiey  told  in  favour  of 
the  prisoner. 

*  Criminal  Case,  No.  977  of  1872,  referred  to  the  High  Court  for  confirmation  of  t^e 
capital  sentence  by  the  S^sions  Judge  of  Dinagepore. 
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«^*  The  prisoner  in  this  case  was  charged,  under  s.  302  of  the  Indian  Pfenft! 

^^ttwk      Code,  with  culpable  homicide  amounting  to  murder,  by  causing  the  death  dt 

^  Grani,  her  husband,  and  was  tried  before  the  Judge  of  Dinagepore  with  &e  aid 

to^I^g^  The  evidence  against  the  prisoner  was  that  of  two  witnesses,  and  her  dwn 

,^^        St^ement  before  ^  Magistrate. 

The  first  witness,  Mahashun,  said : — 

''  My  brother  Grani  is  dead.  He  died  from  poison  given  him  by  his  tnf^ 
the  prisoner  present,  on  a  Tuesday  evening.  I  lived  in  the  same  houde  witb 
my  brother.  I  ate  that  night  rice  and  vegetable  prepared  by  the  prisoner ;  my 
blather  Gani  ate  after  me.  He  said  after  eating  that  he  was  burning  inside,  and 
bis  tongue  dry.  He  was  in  perfect  health  before ;  he  shortly  after  vomited,  and 
died  at  midnight.  He  took  his  food  about  9  p.m.  I  asked  the  pritoner  after 
his  death  what  she  had  done,  and  she  said  she  had  given  him  poison  in  his  rice. 
She  sdd  that  Majnoo  had  enticed  her  to  poison  her  husband  as  she  had  an  in- 
trigue With  him.  She  pointed  out  the  small  piece  of  cloth  present,  and  said 
she  had  received  the  poison  in  that  cloth.  The  body  was  sent  into  the  station 
in  charge  of  ^e  pdice  and  my  brother  Halal,  Raiaboolah,  and  Teetoo  and  others. 
I  sent  &e  chowkedar  to  the  thannah  18  miles  off.  The  police  came  on  tte 
Thursday,  and  the  body  was  sent  in  on  Friday.  The  prisoner  confessed  to  the 
pdii^e  as  she  did  to  us.  I  knew  nothing  of  any  intrigue  between  the  prisoner 
Imd  Majnoo.  He  lives  near  prisoner's  mother,  in  the  Pumeah  district.  My 
brother  was  a  strong,  healthy  man.  Halal  and  other  villagers  saw  my  brother 
in  the  dying  state ;  he  was  rolling  about  in  great  pain.  He  said  he  believed 
liiB  wife  had  poisoned  him.    She  was  then  in  the  house,  and  said  nothing." 

Halal,  the  second  witness,  said  : — 

"  Gani  was  my  brother.  He  is  dead ;  he  was  poisoned  by  his  "f^  Sb6b- 
jan  On  Tuesday  night.  The  prisoner  present  is  the  wife  of  Grani.  I  and  my 
t>rother  ate  first.  The  food  was  cooked  by  the  prisoner.  My  brother  Gani  ate 
after  us.  He  shortly  after  said  he  had  a  bad  taste,  and  his  throat  and  stomach 
were  burning.  He  fell  down  and  rolled  about,  and  died  in  great  pain  at  mid- 
night, having  eaten  about  9  p.m.  His  wife  confessed  to  us  that  she  had  given 
him  poison  which  Majnoo  had  given  her,  as  she  had  ah  intrigue  with  him,  and 
would  marry  him  when  her  husband  was  dead.  She  ^ICid  she  had  the  poison  in 
the  piece  of  cloth  now  present.  Majnoo  lives  across  the  river.  The  deceased 
wais  healthy  and  strong ;  he  had  not  eaten  anything  before  the  rice.  He  believed 
his  wife  had  poisoned  him.  The  police  came  on  the  Thursday.  The  chowke- 
dar went  to  the  thannah  on  Wednesday  morning,  7  kos  distant.  The  prisoner 
confessed  to  having  poisoned  her  husband  before  liie  police.  His  wife  was  pre* 
dent  when  Gani  accused  her,  and  she  made  no  reply.  The  prisoner  duifi% 
Falgoon  and  Magh  was  at  her  mother's  house,  3  rusts  from  Majnoo.  The  body 
W)ats  dent  in  in  charge  of^the  police.  Raiaboolah  and  8  men  took  it  in.  Gani 
has  no  other  wife." 

The  prisbnor'sjfltatement  before  the|MagiBtrate  was  then  read  to  hst.  It  nw 
as  follows  : — 

'*  Majnoo  is  my  brother-in-law's  brother.  Since  last  Falgcwn  there  has 
been  an  intrigue  existing  between  us.  One  Monday,  10  or  1 5  days  ago«  he  ^p^ft 
me  some  white  powder  poison,  and  said  that  he  would  keep  me  if  I  would  give 
die  poison  to  my  husband  with  rice,  which,  if  he  takes  it,  will  cause  his  death. 
Irtlis  led  me  to  give  poison  to  my  husband  on  Tuesday  wWbi  rieei.hei  tqj^jijtj 
wd  sud  that  his  tongue  was  veiy  bad.    So  saying,  he  vosaited  and  feU  dowi^ 
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^d  died  at  mldtiigiit.    I  gave  the  rice  at  one  pahar  of  liiglrt.    Ve^  little i§^^._ 

quantity  of  powder  poison  was  gfven  ih  a  piece  of  rag  (produced  in  the  Court).      ^^  i 
The  powder  was  wrapped  ih  this  rag,  not  tied."  ^ 

The  prisoner  was  asked  if  her  "  confession  "  was  true.    She  tes^ered  ail     S^ttjkk; 
fellows : —  lb  B.  L.  It 

The  confession  is  not  true.    My  elder  brother-in-law  indued  me  to  ^jr        3S^« 
what  I  did.    My  husband  was  ill  with  venereal  disease,  and  Majiioo  gave  me 
medicine  for  hitn :  this  I  jg^ave  him.    I  had  no  intrigue  with  Majnoo.     I  gave 
Hkt  medittne  to  cure  and  hot  to  kill  hiin.    I  have  ho  m!ore  to  sxty  a^  no 
Iritnesses. 

It  appeared  that  no  poU-mortem  examination  had  been  made,  but  the  sto^ 
mach,  which  had  been  sent  to  Calcutta,  had  been  examined,  and  was  found  not 
to  ccMitain  any  poison.  With  the  documents  sent  up  with  the  record  there  was  a 
report  by  the  Civil  Surgeon  of  Dinagepore,  who  had  apparently,  at  the  Magistrate's 
Request,  examined  Majnoo  and  Sc^bjan,  both  prisoners  at  the  time,  stating  that 
Majnoo  was  free  from  both  venereal  disease  and  gonorrhoea,  but  that  the  pri- 
soner was  suffering  from  gonorrhoea,  that  she  had  been  under  treatment  from  the 
time  of  her  admission,  and  that  she  was  not  yet  quite  cured.  The  Doctor,  how- 
ever, was  not  examined  as  a  witness,  nor  was  his  report  produced  before  die 
Sessions  Court,  or  mentioned  by  the  Judge  in  his  judgment. 

The  assessors  were  of  opinion  that  the  evidence  was  not  sufccieht  for  a 
conviction,  the  body  having  been  examined,  and  no  poison  having  been  found 
hi  the  stomach.  They  both  thought  it  possible  tW  the  prisoner  had  been  in- 
duced to  confess  to  the  Magistrate  by  others,  and  they  found  her  not  jg;uilty. 
The  Judge  considered  that  the  evidence  was  supported  by  her  voltintaiy  con- 
fession, and  convicted  the  prisdner,  and  sentenced  her  to  death* 

On  the  case  coming  up  to  the  High  Court  for  confihnation  of  ^e  sefatence 
miders.  287  6f  the  Criminal  Procedure  Code,nodne  appeared  for  the  prisoner. 

The  following  judgments  were  delivered : — 

pHtAa,  T. — ^In  this  case  the  J)rii3oner  has  been  cohvicted  of  murdi^r'by  the 
Sessions  Jucfge  differing  from  the  assessors,  ahd  the  prisoner  hais  been  seh- 
tilnced  to  death. 

The  assessors  are  of  opinion  that  the  evidence  is  n6t  sufficient  to  support 
a  conviction ;  and  the  Judge  himself  states  that  the  case  has  beeh  sent  u]^  m 
rather  a  meagre  form.  And  truly  the  materials  upon  which  the  conviction  has 
been  come  to  are  about  the  very  scantiest  that  I  have  ever  before  seeh  in  k 
e^qntal  case.  Apart  from  statements  which  the  prisoner  herself  on  different  Oc- 
casions ihadef,  the  whole  of  the  evidence  directly  bearing  upon  the  dharge  is  iz 
f(^ws  :  [His  Lordship,  after  reading  portions  of  the  evidence  of  the  hiro  wit- 
nesses, coBtimied:] — ^This  is  &e  whole  of  the  material  evidence  in  the  case, 
exclusive  of  the  prisoner's  confessions.  But  both  ihete  withesse^  no  doiR>t  stated 
Aal  the  f>ris6ner  confessed  to  having  pOisoned  her  husband.  The  words  are 
dtese :  Maha^hun  says :  "  I  aaked  the  prisonerafter  his  death  what  she  had  done, 
and  she  said  she  had  giVen  him  poison  in  his  rice.  She  said  that  Majnoo  had 
induced  her  to  poison  her  husband,  as  she  had  an  intrigue  with  Mm."  Halai 
said  : ''  His  wife  confessed  to  us  that  she  had  given  him  poison  which  Majnoo 
had  given  her,  as  she  )iad  an  intrigue  with  him,  and  would  marry  him  when 
oer  husl>ahd  was  dead." 
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Now,  it  is  to  be  observed  that  these  statements  are  in  general  terms,  and 
'  so  are  merely  statements  of  a  conclusion  at  which  the  witnesses  themselves  ar« 
rived  from  the  answers  given  by  the  prisoner  to  their  questions.  Halal  says, "  she 
confessed,"  but  it  is  all  important  in  matters  of  this  kind  to  know  what  were 
the  words  which  the  person  who  is  said  to  have  confessed  actually  used :  nothing 
short  of  the  actual  words  given  in  detail  in  the  first  person,  so  far  as  it  is  possible 
to  obtain  them,  ought  ever  to  be  relied  upon  as  a  foundation  for  the  opinion 
formed  by  the  Court;  because  it  may  turn  out  that  the  words,  taken  together  witlv 
the  questions  and  the  circumstances  under  which  the  questions  were  put,  do 
not,  in  truth,  amount  to  a  confession  of  guilt,  such  as  the  witness  chose  to  re« 
present  it.  Neither  of  these  witnesses  are  asked  to  detail  their  questions,  of 
even  to  give  the  actual  words  of  the  prisoner ;  and  I  must  say  that  I  should  like 
very  much  indeed  to  have  on  the  record  even  the  vernacular  expressions  which 
were  used,  and  which  the  Judge  has  translated  by  saying,  "  She  said  she  had 
given  him  poison  in  his  rice.''  It  is  quite  certain,  I  think,  that  all  which  pass- 
ed between  these  brothers  of  the  deceased  and  the  wife  cannot  possibly  be  given 
in  these  depositions,  assuming  anything  passed  at  all,  because  I  feel-  confident 
that,  if  the  woman  had-  deliberately  poisoned  her  husband  with  the  motive 
attributed  to  her,  she  would  not,  immediately  upon  his  death,  without  anything 
more  than  that  which  appears  in  these  depositions,  have  voluntarily  made  a 
clean  breast  of  it,  saying  openly  that  she  poisoned  him  because  she  had  an 
intrigue  with  another  man,  and  that  other  man  had  promised  to  keep  her.  It 
seems  to  me  quite  beyond  belief  that  these  depositions  do  represent  all  that  pass- 
ed, if  anything  passed,  in  this  respect.  I  have  also  reason  for  thinking  that 
these  depositions  do  not  even  represent  all  that  the  witnesses  stated  in  Court, 
for  I  find  that  the  Judge  in  his  judgment,  while  stating  the  facts  as  he  under- 
stood them,  says :  "  The  two  witnesses,  Mahashun  and  Halal,  were  two  of  his 
brothers,  and  came  home  before  him  on  the  night  in  question,  and  ate  their 
food  as  usual  that  had  been  cooked  by  the  prisoner.  Their  brother  Gani,  de- 
ceased, came  in  after  them."  In  the  depositions,  as  they  stand  on  the  record, 
there  is  nothing  from  which  I  can  get  these  particulars,  though  they  are  cer-f 
tainly  material  to  the  case  of  the  prosecution ;  and  I  suppose  the  Judge  did  not 
invent  them.  Again,  somewhat  later  he  says  :  "  The  occurrence  happened  at 
a  great  distance,  16  or  18  miles  from  the  thannah ;  and  the  thannah  itself,  36 
miles  from  the  station.  The  consequence  was  that  the  body  was  too  decom- 
posed to  admit  of  examination,  and  the  stomach  that  was  secured,  and  sent  to 
Calcutta,  for  examination,  failed  to  give  signs  of  any  poison."  There  is  nothing 
in  the  depositions  of  the  two  witnesses — ^the  only  two  witnesses  who  have  given 
evidence  in  the  case — ^from  which  I  can  gather  the  material  portion  of  this  state- 
ment of  fact.  Therefore,  again,  I  suppose  that  they  must  have  said  more  in  Court 
than  the  deposition  on  the  record  represents.  I  find  also  that  the  Judge  says : 
"The  husband  accused  his  wife  of  having  poisoned  him,  but  she  remained 
silent."  Now,  the  only  thing  that  I  find  in  these  two  depositions  bearing  upon 
this  is,  first,  in  the  deposition  of  Mahashun  this  sentence :  "  He  "  (/'.  ^.,  the  de- 
ceased) "  said  he  believed  his  wife  had  poisoned  him ;  she  was  then  in  the  house, 
but  she  said  nothing ;"  and,  secondly,  in  the  deposition  of  Halal,  who  says  in 
one  place  :  "  The  deceased  believed  his  wife  had  poisoned  him."  And  then 
afterwards  he  says :  "  His  wife  was  present  when  Gani  accused  her,  and  she 
made  no  reply."  But  I  find  no  statement  that  Gani  did,  in  fact,  accuse  her,  or 
what  words  be  used  if  he  did  accuse  her. 

I  am  afraid,  therefore,  that  not  only  was  the  case  meagre  in  consequence 
of  the  fault  of  the  prosecution,  but  further  that  the  record  which  has  come  upi 
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to  us  does  not  even  give  the  whole  of  that  little  which  actually  was  before  the        1875. 
Court  of  Session.     However,  we  must  judge  the  matter  by  the  record  as  we  have  — 
it,  and  it  seems  to  me  that  that  which  I  have  read  and  referred  to  falls  very  far       Queen 
short  of  constituting  a  foundation  upon  which  a  Court  could  sufficiently  come  ^' 

to  the  conclusion  that  the  person  accused  before  it  has  committed  murder.     Soorjan, 
There  are,  however,  in  addition  to  this  material,  two  statements  deliberately  made    w  B*  L.  R. 
by  the  prisoner  and  taken  down  in  writing  at  the  time :  one  is  the  statement         33^. 
which  she  made  before  the  committing  Magistrate,  and  is  as  follows  (reads). 
The  second  statement  is  that  which  the  prisoner  made  before  the  Sessions  Court. 
She  was  there  asked  whether  the  confession  before  the  Magistrate,  and  which 
was  read  in  Court,  was  true.     [His  Lordship  here  read  the  prisoner's  answer 
to  the  Judge.]    It  will  be  observed  that,  if  the  first  of  these  statements  amounts 
to  a  confession  of  guilt,  the  second,  at  any  rate,  repudiates  it,  and  gives  an  en- 
tirely different  version  of  the  transaction.     If  the  one  statement  is  to  be  taken 
against  the  prisoner,  the  other  ought  also  to  be  taken  for  as  much  as  it  is  worth 
in  her  favour.    And  then  comes  the  question  whether  either  of  these  statements 
is  to  be  believed,  and,  if  either  of  them,  which  of  them  in  preference  to  the  other, 
or  whether  any  inference  can  be  drawn  from  them  relative  to  the  prisoner's 
guilt  on  the  present  charge. 

All  lawyers,  who  have  any  experience  in  criminal  practice,  well  know  how 
dangerous  it  is  to  take  any  prisoner's  confession  of  guilt  against  himself,  even 
though  it  appear  to  have  been  made  voluntarily  ;  and  certainly,  if  this  be  so  in 
England,  as  it  is,  I  think.  I  may  venture  to  say  it  is  not  less  so  in  this  country. 
At  any  rate,  inasmuch  as  in  this  case  the  only  foundation  upon  which  the  verdict 
of  guilty  can  stand  at  all  is  that  which  is  furnished  by  the  words  of  the  prison- 
er herself,  and  as  the  prisoner  has  made  two  perfectly  distinct  statements  with 
regard  to  the  matter  of  the  crime  with  which  she  is  charged,  it  is  especially  in- 
cumbent upon  the  Court  to  weigh  well  the  relative  credibility  of  these  two  state- 
ments before  it  takes  one  in  preference  to  the  other,  and,  on  the  footiujg^  of  it, 
passes  that  sentence  of  the  law,  which,  if  once  carried  out,  admits  of  no  possible 
record.  I  am  by  no  means  myself  prepared  to  say  that,  if  I  had  been  called, 
upon  to  judge  of  the  facts  of  this  case  in  the  first  instance  on  the  materials  only 
which  are  on  record,  I  should  not  have  taken  the  second  statement  of  the  prison-> 
er  as  being  probably  more  near  the  truth  than  the  first  one.  I  have  already 
given  reasons  for  thinking  that  the  evidence  of  the  two  brothers,  with  regard  to 
the  original  confession  as  it  stands  on  the  record,  does  not  disclose,  at  any  rate,, 
all  the  real  facts.  It  appears  to  me  that  the  statements  of  these  men  on  this 
point  ought  to  have  been  scrutinized  with  the  greatest  care,  and  the  confession 
made  before  the  Magistrate  in  accordance  with  them  received  with  great  suspi- 
cion. But,  however  this  may  be,  I  find  from  documents,  which  were  not  pro- 
duced before  the  Court  of  Session  (and  which  I  look  at  because  they  tell  in 
favour  of  the  accused),  materials  which  go  very  far  indeed,  as  it  seems  to  me, 
to  render  it  probable  that  the  prisoner,  in  administering  to  her  husband  some 
ingredient  in  the  rice,  may  have  done  so  without  the  intention  of  poisoning  him. 
There  is  among  the  documents  which  have  come  up  to  us  a  letter  from  the  Civil 
Surgeon  of  Dinagepore,  in  which  he  states  that  he  had  examined  the  persons  of 
both  the  prisoner  and  of  Majnoo,  and  that  he  found  that  the  prisoner  herself 
was  suffering  from  venereal  disease  in  a  severe  form,  while  Majnoo  was  entire- 
ly free  from  any  trace  of  it.  I  cannot  myself  understand  why  in  the  interest  of 
justice  the  evidence  of  the  medical  gentleman,  who  was  able  to  depose  to  such 
facts  as  these,  was  not  taken  at  the  trial  in  the  Sessions  Court.  It  goes  to  my 
Oondi  almost  .conclusiveiy  to  ^w  that  there  was  no  such  t^ing  as  an  intrigue' 
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Qottitw    *  g^^V^^  maoie  as.to  the  source  from  which  the  prisoner  could  ^aye  contract 
^1^    '      h^rjdi?i?^s€|,thftixrfere»ce  isncytv^fartpreaphthatithadbeen  inflicted  upoa 

SooRtAN     ^'  ^  ^^  hi^sbaad.    Tl^ep,  I  think,  when  we  cqme  so  far  aw;thi8,  we  find  ve^ 
B  L.^'    gojo^  reason  for  p^ef erring  thei  stajtement  which  the  prisoner  made  in  Court  a^ 

IO..B.  L.  K.    tot  the  reasons  fo]^  her  administering  something  to  her  husband  in  the  rice,  to. 
'  ^v       the  confession  which  she  made  before  the  M^strate.    The  Judg:e  says  th^t : 
"Before  this  Court  the  prisoner  admits  mixing  some  medicine  with  her  hu»- 
ba;^4]s.food,  but  qualifieis,  her  confession  so  far  as  to  say  she  gavie  it  tQ  hini  to, 
cure.nis.  venereal  disease.    If  she  gave  him  the  medicine  for  such  a  purpose 
s^  wpuld  not;  have  administered  it  in  a  segret  way  with  her  husband's  foody 
and  without  His  will  and  permission.''    It  seems  to  me  that  it  was  rather  li^fd 
upon. the  prisoner  to  say  that  she  ''qualified  her  confession  so  far/'  andspoi^; 
i^en  in  truth  this  was  no  confession  at  all,  but  merely  a  statement,  which  avoid- 
ed the  g;^ilt  if  it  was  to  be  believed.    And  I  do  not  feel,  with  the  same  force  aa  th^ 
^j^ions  Judge  sperms  to  have  done,  the  improbabiliQr  of  the  wife,  under  the.  clr-t. 
cmx^tance^.  whict^  she  mentions^  administering  the  medicine  in  secret,  thajt  ia. 
to  say»  secretly  a^  regard^  h^  husband.    There  might,  I  think,  be  cq^cqveg  > 
very  many  reasons  why  she  should  be  disposed  to  make  him  try  a  remedy  whi<^: 
she  believed  in,  and  which  she  might  know  he  would  not  himself  voluntarily' 
take*    We  do  not,  at  this  moment,  know  what  was  the  ingredient,  the  article 
adually  administered.    I  suppose  that,  taking  the  evidence  of  the  two  brothers 
as  to  the  phenoi^ena  exhibited  by  the  sufferer  after  eating  the  food,  any  one 
might  reasonablv  come  to  the  conclusion  that  the  man  had  died  in  consequence 
of  something  wnich  had  acted  as  an  irritant  poison  to  him.    But  I  think  it  is- 
very  unjEortunate  that,  where  even  the  veiy  first  step  which  is  to  be  taken  in  the* 
oase  is  a  step  of  tins  kind,  the  Court  was  not  aided  by  the  evidence  of  an  ex- 
pert, namely,  of  the  medical  man  who  seemingly  was  accessible,  and  whose* 
evidence  might  have  been  taken.    There  is  not  even  any  proof  <m  the  records 
that  die  reason  why  no  poison  was  found  was  that  which  was  given  by  the  Judge. 
The  whple  of  that  part  of  the  case  is  left  in  perfect  obscurity  as  far  as  the  record: 
indicates,  and  the  consequence,  no  doubt,  is,  as  the  Judge  admits,  that  the  Ses- 
sions Court  had  to  determine  this  momentous  issue  of  life  and  death  upoa 
about  the  most  meagre  materials  that  could  be  well  conceived.    It  appears  to^ 
me  that  in  this  state  of  things  it  was  clearly  a  just  course  to  pursue  that  the* 
Court  should  give  the  unfortunate  prisoner  the  benefit  of  the  uncertainty,  and; 
i^uither. 

The  case  now  comes  up  to  us  imdei;  the  provisions  of  the  Criminal  Pro-' 
ccdure  Code  for  confirmation  of  the  capital  sentence,  and  we  therefore  have.the 
power  of  passing  that  sentence  which  we  think  ought  to  have  been  passed  by 
the  Sessions  Court.  It  seems  .to  me  that  the  prisoner  ought  to  have  been  ac?' 
quitted,  and  I  think,  therefore,  that  the  sentence  and  the  conviction  must  6e^ 
set  aside,  and  the  prisoner  acquitted. 

AfaiSLix^  J.--*I  ooacui  in  acquitting  the  prisoner.  There  is  no  doubC  th/Ur 
shortly  before  the  death  of  Gani,  sl^  administered  to  himsome  drug  which  had  the 
effect-  of  causing  his  deaths  but  it  does  not  appear  that  she  administered  the  dn^^ 
withany-guilly  intention  or  koowledge^at  administering  drag  was  immlnent«^' 
ly.  dangerous.  If  we  are  to  believe  the  first  coiifesslon  before  the  Magistrate^ 
no  doubt  there  was  guilty  intention ;  but  the  second  statement  which  she  mad^ 
before  the  Judge,  £at  she  administered  the  drug  to  cure  her  husband,  is  prcH 
hably  the^tifue  one.  In  sa)dng  tlus,  I  rely  on  the  report  of  the  medical  officer^ 
iiti^asiliaiiieinpoiittediqrajrlMiiiedbro^iMi^  shogm iiaw beep. wiriinfft 
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in  this  case.    The  circumstances  that  he  describes  are  entirely  consistent  with        1873, 

the  second  statement  made  by  the  prisoner,  and  I  do  not  think  that  the  evidence '     q^J^^JJT" 

of  the  brothers  as  to  her  confession  immediately  after  the  death  of  her  husband  ^^ 

is  to  be  taken  as  of  any  weight.     It  is  not  probable  that  she  would  administer     coo«|.- 

poison,  and  then  the  moment  that  her  intention  had  been  carried  out,  and  her  ^    * 

scheme  for  freeing  herself  from  the  husband  and  enabling  herself  to  carry  on 

the  intrigue  with  Majnoo  had  become  successful,  that  she  would  expose  the         ^3*' 

whole  matter  to  the  brothers,  unless  some  very  cogent  means  of  compulsion 

were  applied  to  her.     They  say  nothing  about  the  means  employed  to  induce 

her  confession,  and  it  is  very  probable  that  they  have  amplified  any  admission 

that  was  made.    As  the  matter  stands,  I  am  by  no  means  prepared  to  accept 

the  statement  which  was  made  before  the  committing  officer  in  the  first  instance 

as  sufficient  to  warrant  a  conviction  for  murder. 

Conviction  set  aside. 


■>»"^" 


[FULL  BENCH.] 

Be/ore  Sir  Richard  Couch,  Kt,,  Chief  Justice,  Mr.  Justice  Bay  ley,  Mr.  Justice        '87a. 
Kempy  Mr.  Justice  Mitter,  and  Mr,  Justice  Ainslie.  Sep.  9. 


In  the  Matter  of  the  Petition  of  BYKUNTRAM  SHAHA  ROY  and    10  B.  L.  R. 

OTHERS.^  434* 

Code  of  Criminal  Procedure  (Aa  XXV.  0/1861),  s.  62^Rival  Hats^Poner  of^^^^*^^'^*^ 
Magistrate — Rtot — Affray. 

A  Magistrate  has  power,  under  5.  62  of  A6t  XXV.  of  1861,'  to  prohibit  a  particular 
landholder  from  holding  a  hdt  on  a  particular  spot,  on  a  particular  day,  at  least  tor  a  tem- 
porary period,  if  he  is  satisfied,  upon  reasonable  grounds,  that  the  order  is  likely  to  pre* 
vent,  or  tends  to  prevent,  a  riot  or  an  affray. 

This  case  arose  out  of  a  dispute  between  two  neighbouring  zemindars, 
Bykuntram  Shaha,  one  of  the  petitioners,  and  one  fiipin  fiehary.  The  petition- 
er Bykuntram,  with  a  view  to  annoy  the  respondent  it  was  said,  established  a 
new  hdt  (market)  close  to  an  old  established  hdt  belonging  to  Bipin  Behaiy. 
This  was  said  to  have  caused  unlawful  assemblies  to  take  place,  and  to  have 
raised  an  apprehension  of  a  breach  of  the  peace.  On  the  8th  of  November 
1 87 1  both  the  parties,  with  some  of  their  followers,  were  bound  over  in  the  sum 
of  Rs.  300  to  keep  the  peace  for  one  year.  On  the  3rd  of  May  1873  the  Magis- 
trate, apprehending  that  the  amount  of  the  recognizance  was  not  sufficient,  sam- 

'  Reference  to  the  High  Court  under  s.  434  of  the  Code  of  Criminal  Procedure. 

2  Act  XXV,  of  1861,  s.  62,--*'  It  shall  be  lawful  for  any  Magistrate  by  a  written  order 
to  direct  any  person  to  abstain  from  a  certain  act,  or  to  take  certain  order  with  certain  pro- 
perty  in  his  possession  or  under  his  management,  whenever  such  Magistrate  shall  consi- 
der that  such  direction  is  likely  to  prevent,  or  tends  to  prevent,  obstruction,  annoyance, 
or  injury,  or  risk  of  obstruction,  annoyance,  or  injury,  to  any  persons  lawfully  employed, 
or  is  likely  to  prevent,  or  tends  to  prevent,  danger  to  human  life,  health,  or  safety,  or  is 
likely  to  prevent,  or  tends  to  prevent,  a  riot  or  an  afEray." 

Act  X,  of  1872,  s.  518,—''  A  Magistrate  of  the  district,  or  a  Magistrate  of  a  division 
of  a  district,  or  any  Magistrate  specially  empowered,  may.  by  a  written  order,  dir^  any 
person  to  abstain  from  a  certain  act,  or  to  taJce  certain  oraer  with  certain  property  in  his 
possession  or  under  his  management,  whenever  such  Magistrate  considers  that  such  direc- 
tion is  likely  to  prevent,  or  tends  to  prevent,  obstruction,  annoyance,  or  injury,  or  risk  of 
obstruction,  annovance,  or  injury,  to  any  persons  lawfully  employed,  or  danger  to  human 
Ufo,  health,  or  safety,  or  a  riot  or  an  afEray." 

70 


Digitized  by 


Google 


i8gf.        ^pned  tfee  parties^  and  caused  Bykuntraip  and  Bipin  Behary  U^  enter  into  r^- 

IN  THE-  -  ^P^f^S^^^f^^  ^^'  jibop  eacK,  with  two  sureties  in  lts.^i,Obdeach,^k<^^^ 

Mator^f   P^^^^'^9^  ^^^  X^^t  "^^  t^^*  ^^t^-    The  Magistrate  also  took  smaller  i^togm- 

^         zathdes  fVom  the  servants  of  both  parties,  and  made  an  order  under  ^.  62'  of  tne 

^MA*^:^/?'    Cbd^  6l  Crithiilal  Pfccedure  tha^  ByKutitriam  was  not!'t6  hofd  hts  market  at  the 

-5'?r.?^     ^a:ihd  tliiie  ds  Bipin  Behary  did.    At  the  instance  of  the  parties  ^tfected^  the  Offi- 

BYKUNTRAM  (Jl'atfejf  S^ssioris 'Jud'^e  of  Dacca  made  a  reference  to  the  Hi'gh' Court  Under 

ShahaRoy,  5^;*^j4  5f  tlie  Code"  of  Crimliial  Procedure,  recommenditig  thaj  th^  orde^'lii 

10  B.  L.  R.    dja^^ibil'be  set  aside.    There  was  also  an  order  under  s.  404  inade  by  tfee  IWgh 

434-        ebtiri  on  the  motion  of  Midhub  Chiinder  Roy,  6n6  of  the  parties  coiibernedt 

[18  W.  R.  470  <|kll|ng*tti>  tW  record  of  th^  cL^^ 

'Puff  Q9SQ  was  argued  l^efore  Kemp  and  GJqver,  JJ,,  wh%  in  iQO»p^ii^i>fift 
of  conflicting  decisions  in  Shz'dchu^r  ^h^.(<^h^M^  v.  ^^(^  4ft\^If(i^i  aivi 
The  Qu^<^  V,  JCa((ia  P^^rshad?  referred  the  following  question  to  a  Full  Bench : 
"  Whether  a  Magistrate  is  legally  competent  to  issue  an  order  under  s.  62,  Ad 
XXV.  of  1 86 1,  prohibiting  a  landholdw from  holding  a  hdt  on  any  particular 
spot  on  his  estate  on  particular  ^ff^  on  the  gjpund  Aat  such  order  is  likely  to 
prevent  a  riot  or  afEray,  or  bedausd'a  ftol  or  affray  has  already  occurred  ? " 

Mr.  Woodrofie  (with  him  ^aboos  Mohtnimohan  Roy  and  Ramesh  Chunder 
ilfi'//^r),  in  support  of  the  D)lagistrate*s  order.  i 

The  Adtjoca/e- General,  Offg.  (Mr.  Paul),  (with  him  Bdboos  ^alimokan 
Doss,  Doorgamohan  Doss,  and  Kalikanth  Sein)  for  the  petitioners. 

Mr.  Woodroffe, — It  is  a  question  whether  there  can  be  a  reference  to  this 
Court  in  this  matter;  in  other  words,  can  this  Court,  under  s.  434  of  Aft  XXV. 
of  1 86 1,  deal  with  a  matter  under  s.  62  which  is  not  a  judicfal  pooeeeding. 
[The  Advdcdie-Geheral.—Th\^  point  is  not  referred  to  the  Full  Bfench.  Remp| 
J. — ^Thfe'poiilt  was  hot  before  us.]  It  is  open  to  the  parties  now  to  nqse  tfe^ 
question  whether  the  Court  has  the  power  to  hear  and  determine  the  question 
jrfcired.  [CpucH,  CIJ.— Have  you  any  authority  for  that  proposition  ?«  I  think 
tbUi  inatters  not  referred  cannot  be  decided.]  Whether  the  parties  are  entitled 
to  raise  the  pojnt  or  not,  Counsel  out  of  courtesy  ate  heard  upon  pbints  n^ch 
way  sefem  tp^em  worthy  of  consideration.  [Couch,  C.J  .—I  think  you  must  be 
Umited.J  In  The  Queen  v.  Abbas  Alt  Chowdhry^  it  was  decided  that  a  matter 
under  a.  62  is  dot  a  judicial  proceeding,  and  therefore  could  hot  bo  interfered 
«itb  under  s.  434.  It  is  there  said  that  the  objeft  of  s.  62  wa$  to  provide  £t^ 
<Sla^  wh^re  it  would  be  necessary  to  aft  speedily,  probably  at  once,  in  ordi^r 
thftt  tj»e  daiiger  might  be  prevented.  [Kemp,  J.-^This  is  not  6nly  a  refereiice 
by  the  Officiating  Sessions  Judge,  but  we  sent  for  the  record.]  From  the  language 
of  s.  ^ji,  jt  i?  cle^r  t^lat  tjie  L^i^^re  intended  tp  give  D^c^gigtr^t^  p^wer  to 
pJm;q  r^triftiQus  hke  the  one  in  question  upon  the  enjoyment  of  a  right;  even 
wl^re  nothilig  unlawful  is  d6ne,  but  where  the  exercise  of  that  right  may  lead  to 
raisohief>  oi*  cause  Inconvenience  to  others.  The  intention  of  the  Legfelature 
f^lff Hardly  ha"v^  been'to  deal  with  s^n  unlawful  exercise  oi  enjloynieiit  of  a  ti^ljt 
^^i  i^' unlawful  a^  could  be  put  down  by  the  l^agistr^^te  without  a  special 

»4W.R.Cr,ia. 

\  5  B^  L.  Ri  App.  &H  note  (see  p.  235  dk  ^b  book). 

*  See  The  Queen  v,  Gorackand  Cope,  B,  L.  R.  Sap.  Vol.  p.  44ji 

«  d  fe  L.  R.  74  (see  p.  339  of  thii?  tipo^ci.. 
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legi^liti6W,  like  s.  62.   So,  where  ^  tnan  does  eveti  a  taMil  aft,  bift  wifh. 4ft'  ift-'        itjiJ 
tention  of  a:nnoymg  others,  the  Magistrate  may  interfere  s6  as  to  prevent  mischief.       j^,  ^g 
The  words,  '*to  taTce order  with  his  property,"  clearly  show  that  the  Magist!tate  y^^^^^^ 
may  pass  an  order  regulating  the  exercise  of  one's  personal  and  private  rights.  ^ 

A  6omparisba  of  this  section  with  other  provisions  of  the  law  will  mai^  its  iiieah-    '^    .  ^^.  * 
ing  clear ;  s.  68,  for  instance,  speaks  of  unlawful  obstruftions ;  but  s.  62  does  not     ^'^^*^J. ., 
speak  of  anything  unlawful.     The  Magistrate  may  interfere,  whether  the  aft  be   ^*^NT*A«f 
lawful  or  Ulilawful.  1  rely  upon  the  decision  in  the  cis^  of  The  Queen  v.  Kaltka  SAaAa  Rd*-; 
Pershad^  in  support  of  my  argument.  *°  °*  '^'  '^* 

Baboo  Mohinimohan  Roy  followed  on  the  same  side.  fig W.*  R  47.] 

The  Advocate-General — There  is  a  wide  distinftion  between  an  injury  in 
the  legal  sense  and  a  mere  loss  or  inconvenience  to  others.  The  fonner  can  be 
repiiessed  because  it  involves  a  violation  of  some  body's  rights.  The  latter  is 
not  aftionable,  because  it  does  not  infringe  any  body's  right.  If  a  rival  hdi  may 
be  repressed  because  it  caxises  inconvenience  to  others,  a  rival  shop  or  business 
of  any  kind  may  be  put  down  in  an  absolute  manner  oh  the  same  ground.  The 
true  meanihig  erf  the  seftion,  therefore,  is  that  there  must  be  an  uhlisiwful  aft. 
[eo0CH,  C.J. — Is.  there  any  authority  for  that  ^]  Annoyance  to  others  is  not  by 
itself  a  sufficient  ground  for  stopping  a  lawful  aft,  otherwise  a  man  may  be  told 
not  to  hav6  music  at  his  house  if  it  caused  annoyance  to  his  neighbours.  Aft 
XXV.  of  1861  is  simply  a  Code  of  Procedure.  It  does  not  profess  to  deal  with 
rights  of  property — It  provides  remedies  against  wrongs  known  to  the  law.  A 
substantive  law  may  cut  down  the  rights  of  persons,  or  qi^alify  the  mode  of  en- 
joying the  same,  but  this  law  does  not  do  so.  The  closiiiig  of  one  of  the  hdis  is 
not  the  only  way  of  preventing  the  mischief,  if  mischief  there  be.  The  offenders 
can  be  apprehended  and  punished.  The  aftion  of  the  Magistrate  in  this  case 
is  an  interference  with  the  rights  of  private  property.  The  Magistrate  might  a^ 
well,  according  to  his  own  views  and  discretion,  put  down  an  old  hdt.  He  may 
be  of  opinion  that  the  new  hdt  is  more  advantageous  to  the  neighbourhood ; 
^nd,  if  his  aftion  is  not  Kmited  to  wrongful  afts,  he  niight  as  well  stop  an  old  h<u 
in  f^ivoijr  of  a  new  one.  The  Code  gives  him  ^mple  powers  to  deal  vyith  a  case 
of  this  description  in  a  lawful  manner  instead  of  resorting  to  an  arbitrary  measure" 
which,  not  being  a  judicial  aft;,  will  leave  the  party  aftefted  without  ,thie  r^edy 
of  revision  by  this.  Court.  It  may  be  said  that  there  is  a  renaedy  by  pSersoi^ 
aftion  against  a  Magistrate  for  an  arbitrary  aft;  it  is,  however,  submitted  |t)l]iat 
the  powers  of  supervision  vested  in  the  High  Court  are  wide,  enough  to  afford 
an  aggrieved  party  relief  without  driving  him  to  an  aftion.  The  nati v;^s  ,of  tljis 
country  are  most  unwilling  to  bring  aftions  against  the  authorities,  and  the  re- 
inedy  by  aftion,  though  open  to  them,  is  one  which  is,  for  t?hese  rias6ii's,  im- 
pradibable.  The  ruling  in  Sibchunder  Shuttacharjee  v.  SaduiAH  Khdti^  is  c6r- 
r6ft,  and  should  be  fouowed. 

The  opinion  of  the  Full  Bench  was  delivered  by 

OowcH,  C. J.— The  (JueAion  referred  to  the  Foil  Bench  is  {reads). 

We.ar^  of  opinion  that  this  question  ought  to  be  answered  ih  the  afBrmittVe; 
S'.  6I2  of  A^  XXV.  0^  i86i  rutts  as  follows  {reads).  The  above  proyisionfe^ 
clearlV  show  that  it  is  lawful  for  a  Magistrate  to  issue  a  written  6rder  to  any  pir- 
sbii,  direftihg  him  to  abstain  from  any  particular  aft,  or  to  hold  any  prqpert)^  iff 

*  5  B.  L.  R.  App.  82,  note  (see  p.  235  of  this  bo61c)i 
4  W.  Fti  Cr.  xial 
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1872.        his  possession  or  under  his  management  subjeft  to  any  particular  condition,  if 

— such  Magistrate  shall  be  satisfied  that  such  direftion  is  likely  to  prevent  a  riot 

N  THB       Qj.  ^^  affray.    The  word  *'  certain"  placed  before  the  word  aft,  and  afterwards 
MATTER  OP  repeated  twice  in  the  expression,  "  to  take  certain  order  with  certain  property  in 
THB  Pbti-    jj|g  possession,"  leaves  no  reasonable  doubt  in  our  minds  that  the  Legislature 
TioN  OF      intended  to  give  full  and  ample  powers  to  the  Magistrate,  the  chief  officer  en- 
Byicumtram  trusted  with  the  duty  of  preserving  the  peace  of  the  distrift,  to  restrain  any  per- 
Shaha  Roy,  son  from  doing  any  ad,  or  to  command  him  to  hold  any  property  in  his  posses- 
10  B.  L.  R.    sion  sub j eft  to  any  condition,  whenever  such  Magistrate  shall  consider  that  such 
434-         a  course  of  procedure  is  likely  to  prevent,  or  even  tends  to  prevent,  a  riot  or  an 
[18  W.  R.47.]  affray.    No  doubt,  the  powers  conferred  upon  the  Magistrate  by  this  seftion 
ought,  like  all  other  powers  of  discretion  created  by  law,  to  be  exercised  in  a 
reasonable  manner,  and  it  may  further  be  admitted  that  the  Magistrate  is  bound, 
before  he  issues  the  order,  to  satisfy  himself  upon  reasonable  grounds  that  that 
order  is  likely  to  prevent,  or  tends  to  prevent,  a  riot  or  an  affray.  But  if  a  Magis- 
trate, after  exercising  the  necessary  discretion,  issues  an  order  direfting  a  parti- 
cular landholder  not  to  hold  a  hdt  on  a  particular  spot  on  a  particular  day,  upon 
the  ground  that  the  holding  of  the  hdt  at  that  particular  place  and  time  by  that 
particular  individual  is  likely  to  lead  to  a  serious  breach  of  the  peace,  we  can- 
not, upon  a  proper  construftion  of  s.  62,  say  that  the  order  is  null  and  void  for 
want  of  jurisdiftion  or  power.  The  law  gives  a  very  wide'ciiscretion  to  the  Magis- 
trate in  matters  afFefting  the  public  tranquillity,  and  it  is  not  for  us  to  curtail 
that  discretion  by  construing  the  Aft  in  a  manner  contrary  to  the  plain  and 
obvious  meaning  of  the  words  in  which  it  is  expressed. 

It  has  been  argued  that  the  powers  vested  in  the  Magistrate  by  s.  62  must 
be  confined  to  those  afts  and  modes  of  enjoyment  of  property  only  which  are  in 
themselves  unlawful ;  and  that,  as  there  is  nothing  inherently  illegal  in  a  man 
holding  a  hdt  on  his  own  land  on  any  particular  day  he  chooses,  the  order  pass- 
ed by  the  Magistrate  in  this  case  must  be  set  aside  as  void  for  want  of  power. 
But  not  only  is  this  restrifted  construftion  not  supported  by  the  aftual  words  of 
the  seftion,  but  its  adoption  might,  in  many  cases,  lead  to  the  most  dangerous 
consequences.  A  particular  aft  or  a  particular  mode  of  enjoyment  of  property 
might  be  perfeftly  innocent  and  lawful  in  itself.  But  the  aft  may  be  done,  or  the 
property  enjoyed,  in  that  particular  mode  under  circumstances  calculated  to  lead 
to  a  serious  breach  of  the  peace,  attended  even  with  loss  of  human  life ;  and  it 
would  be  by  no  means  proper  or  desirable  to  hold  that  even  in  such  cases  the 
chief  peace-officer  of  the  distrift  has  no  power  to  issue  an  order  such  as  that  con- 
templated by  s.  62. 

Whether  a  zemindar  is  in  all  cases  entitled  to  establish  a  hdt  on  his  own 
land,  but  in  close  proximity  to  a  previously  established  hdt  belonging  to  another 
zemindar,  is  a  question  upon  which  we  need  not  express  any  opinion.  Nor  is  it 
necessary  for  us  to  determine  the  question  whether  the  Magistrate  has,  in  this 
particular  case,  exercised  his  discretion  in  a  proper  manner,  or  whether  his  order, 
as  it  stands,  requires  any  amendment  either  as  to  the  duration  of  the  injunftion 
or  otherwise ;  for  these  questions  have  not  been  referred  to  us  by  the  Division 
Bench.  Assuming,  however,  that  there  is  nothing  unlawful  in  a  zemindar  hold- 
ing zrhdt  on  his  own  land  on  any  day  he  chooses,  and  assuming  also  that  the 
mere  faft  of  his  holding  a  hdt  on  such  a  spot  and  on  such  a  day  would  not  be 
sufficient  to  warrant  a  Magistrate  in  coming  to  the  conclusion  that  a  breach  of 
the  peace  is  likely  to  take  place,  it  seems  to  us  clear  that  there  may  be  other 
circumstances  connefted  with  the  holding  of  the  hdt  at  that  particular  place  and 
time  which  would  fuUy  justify  a  Magistrate  in  issuing  an  order  under  s.  63y  at 
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least  for  a  limited  period  of  time,  if  the  Magistrate  is  satisfied,  after  a  reasonable        1872. 
exercise  of  the  discretion  vested  ;in  him  by  that  sedion,  that  such  an  order  is       hTxHE"^ 
necessary  for  the  preservation  of  the  public  peace.  Matter  of 

It  is  stated  in  one  of  the  cases  mentioned  in  the  order  of  reference  that  a    ^"^  ^"^'" 
Magistrate  has  no  power  under  s.  62  to  issue  an  order  that  would  interfere  with      "^'on  op 
any  one's  right  to  enjoy  his  own  property  in  any  lawful  manner  he  pleases.   Bykuntram 
Whether  a  Magistrate  can,  under  that  sedion,  issue  such  an  order  as  would  be  Shaha  Roy, 
utterly  destrudive  of  a  man's  right  of  property,  is  not  a  question  which  we  are     10  B.  L.  R. 
called  upon,  in  this  case,  to  determine  one  way  or  the  other.  It  is  sufficient  for         434- 
us,  for  the  purposes  of  this  reference,  to  say  that  it  is  quite  within  the  power  of  [18  W.  R.  47.] 
the  Magistrate  under  s.  62  to  modify  the  enjoyment  of  such  rights,  at  least  for 
a  temporary  period,  by  imposing  upon  the  owner  of  the  property  such  conditions 
as  the  Magistrate,  after  taking  into  consideration  all  the  fads  and  surrounding 
circumstances  of  each  particular  case,  shall  consider  necessary  to  prevent  a  riot 
or  an  affray.  Every  individual  right  is,  to  a  certain  extent,  subjed  to  the  general 
interests  of  society ;  and  after  giving  our  best  consideration  to  the  question  re- 
ferred to  us,  we  feel  ourselves  bound  to  come  to  the  conclusion  that  the  Legis- 
lature has  purposely  vested  the  Magistrate  with  powers  sufficient  to  cover  a  case 
like  the  one  mentioned  in  the  order  of  reference.     It  is  notorious  that  in  this 
country  rival  hdts  are  frequent  sources  of  riot  and  affray ;  and  there  is  something 
in  the  nature  of  such  hdis,  namely,  the  assemblage  of  large  crowds  of  men  on 
both  sides,  which  may  be  said  to  have  a  certain  tendency  to  lead  to  a  breach  of 
the  peace.     We  do  not  mean  to  say  that  such  general  fads  alone  are  sufficient 
to  justify  the  exercise  of  the  discretion  vested  in  the  Magistrate  by  s.  62.     But 
we  think  that  there  may  be  other  circumstances  conneded  with  those  general 
fads,  as,  for  instance,  the  existence  of  bitter  hostility  between  the  owners  of  the 
rival  hdisy  the  preparations  already  made  by  them  for  the  commission  of  a  breach 
of  the  peace,  &c.,  which  might  render  it  absolutely  necessary  to  exercise  that 
discretion  for  the  preservation  of  public  tranquillity. 


1873. 
[APPELLATE  CRIMINAL.]  ^i^^ 

Be/ore  Mr,  Justice  Kemp  and  Mr,  Justice  Phear. 

THE  QUEEN  v,  BELAT  ALI  and  others.  1  [19  W.  R.  67.] 

Evidence  Act  (L  of  iS*j2)^  5.  ^o-^Confession  of  a  Prisoner  vthen  admissible  against 
Co-prisoner — Trial  by  Jury, 

To  render  the  confession  of  one  prisoner  jointly  tried  with  another  admissible  in  evi- 
dence against  the  latter,  it  must  appear  that  that  confession  implicates  the  confessing  per- 
son substantially  to  the  same  extent  as  it  implicates  the  person  against  whom  it  is  to  be 
used,  in  the  commission  of  the  offence  for  which  the  prisoners  are  being  jointly  tried. 

In  this  case  the  appellants,  together  with  Kassim  Mundul,  Budden  Mundul, 
Moniruddin  Mundul,  and  Ahad  Sheikh,  were  charged, before  the  Deputy  Magis- 
trate of  Bongong,  under  s.  325  of  the  Indian  Penal  Code,  with  having  caused 
grievous  hurt  to  one  Mandari  Mundul,  and  were  sentenced  to  imprisonment  for 
one  year.    From  this  sentence  several  of  the  prisoners  appealed  to  the  Judge 

>  Criminal  Appeal,  No.  277  of  1873,  from  an  order  of  the  Sessions  Judge  of  Nuddea, 
dated  the  lath  February  1873. 
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itn*  of  the  distrfct,  who  was  of  opinion  that,  if  any  offence  had  bee'A  commftted,  ft 
Q^^  was  one  triable  by  a  Court  of  Session  only,  and  accordingly  ordered  thepri^on- 
^  ers  to  be  committed  for  trial  before  the  Sessions  Court  on  the  charge  of  the  cul- 

g  '  .  pable  homicide  of  Mandari  Mundul,  punishable  under  s.  304  of  the  Indian  Penal 
^fT^i  ft'  Code.  On  the  trial  before  the  Deputy  Magistrate,  Kassim  Mundul  made  a  state- 
*°  '  *  '  ment  to  the  effect  that  Mandari  Mundul  was  in  the  habit  of  telling  stories  to 
*5^;  Brindabun  Baboo,  the  zemindar,  and  that  he  (Kassim)  and  the  other  villagers 
[19 W.  R.67.I  YiqX^  a  committee,  and  resolved  to  thrash  Mandari;  that  afterwards  Belat  All 
took  him  to  a  musjeed,  and  there  they  both  swore  to  give  the  thrashing;  that  a 
few  days  afterwards  they  ordered  the  villagers  to  thrash  Mandari ;  that,  after  do- 
ing so,  the  villagers  came  and  told  them,  and  that  they  had  ordered  them  to  take 
Mandari  to  his  own  village ;  that  he  was  at  a  distance  and  saw  what  the  other  did, 
but  that  he  was  was  not  near  the  beating;  and  that  he  did  not  know  when  Mandari 
died.  Budden  Mundul  also  deposed  before  the  Magistrate  that  Belat  Ali,  Setabdi 
Mundul,  Kassim,  Chowdhur,  Nassim,  and  others,  held  a  committee,  and  that  they 
ordered  the  others  to  beat  Mandari,  and  that,  during  the  beating,  they  remonstrated ; 
that  they  saw  the  beating ;.  that  Setabdi,  Belat  Ali,  and  Kubeer  Biswas,  ordered 
Mandari  to  be  removed  to  his  own  village,  and  that  Mandari  was  beaten  because 
he  used  to  tell  tales  to  Brindabun  Baboo.  Moniruddin  also  stated  to  the  Magis- 
trate that  he  did  not  kill  Mandari,  but  that  he  and  others  were  ordered  to  giye 
Mandari  a  beating ;  that  Belat  Ali,  Budden,  Kassim,  Kubeer,  and  Setabdi,  told 
them  that  they  were  to  give  Mandari  such  a  beating  as  not  to  kill  him,  and  that 
they  would  pay  any  expenses  which  would  be  incurred ;  that  he  saw  Mandari 
being  beaten,  and  that  he  himself  had  given  him  three  or  four  slaps. 

On  the  trial  of  this  case  in  the  Sessions  Court,  the  Judge  admitted  these 
statements  In  evidence,  and  with  respeft  to  such  evidence  he  charged  the  jury 
as  follows :  "  These  are  the  statements  of  the  prisoners,  Kassim,  Budden,  and 
Moniruddin,  taken  by  the  Deputy  Magistrate,  and  which  give  us  the  reasons  for 
the  beating  inflifted.  These  statements  are  evidence  against  the  persons  making 
them,  and,  if  true,  they  show  the  part  that  the  three  confessing  prisoners  had  in 
planning  the  assault  in  which  Moniruddin  took  an  adive  part,  Budden  being 
present,  and  Kassim  close  by.  These  prisoners  now  say  that  they  made  these 
statements  at  the  instance  of  thedarogah,  but  you  will  remark  that,  when  punished 
by  the  Deputy  Magistrate,  these  prisoners  aid  not  appeal,  nor  urge  that  their 
confessions  had  been  extorted,  a  very  good  ground  of  appeal  had  it  been  the  case. 
No  reason  is  apparent  why,  if  not  true,  these  statements  should  have  been  made, 
nor  as  to  how  the  story  as  to  the  conspiracy  against  Mandari,  in  which  we  are 
told  the  whole  village  joined,  could  have  arisen  if  absolutely  without  foundation; 
Under  s.  30  of  the  Indian  Evidence  Aft,  the  confession  of  one  person  affefting 
himself  and  others  concerning  an  offence  for  the  committing  of  which  the  con- 
fessing person  and  the  others  are  being  jointly  tried  *  may  be  taken  into  consider- 
ation,' i.  e.f  the  confessions  may  be  used  as  evidence  against  the  persons  not  mak- 
ing them.  You  will  therefore  take  the  statements  of  Kassim,  Budden,  and  Moni* 
ruddin  into  your  careful  consideration,  and  you  will  weigh  the  evidence  they 
afford  as  you  would  any  other  evidence."  In  addition  to  these  statements  there 
was  also  the  evidence  of  one  Jakur  Ali,  who  was  a  servant  of  Brindabun  Baboo. 
The  jury  found  the  prisoners  guilty,  and  the  Sessions  Judge  sentenced  theni 
to  three  years'  rigorous  imprisonment.  From  that  sentence,  Belat  Ali,  Sona- 
tun  Porooie,  Setabdi  Mundul,  Kubeer  Biswas,  Soneer  Sheikh,  and  Chowdhut 
Sheikh,  appealed  to  the  High  Court. 

Mr.  Gkose  (with  him  Baboo  Biprodass  Mookerjee)  for  the  appellants. — ^^con- 
fession, to  be  evidence  against  a  co-prisoner,  must  iihplicate  both  the  pntiou&i 
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coirfftsringaswell  asthe  co-prisoner— 7%^  Queenv.Mohtsh  Biswas^  Hereneidier  y373^ 

Kassim  Mimdul  nor  Budden  Mundul  were  in  any  way  affefted  by  the  statements  queen 

etade  by  themselves  before  the  Deputy  Magistrate,  therefore  the  Judge  misdirect-  ^^ 

ed  the  jury  when  he  told  them  to  consider  those  statements  as  evidence  against  g^   '  *, , 

the  appellants.    Those  statements  might  perhaps  have  been  admissible  if  the  ^^^ 

charge  had  been  one  of  conspiracy,  but  the  charge  against  the  prisoners  before  "* 

the  Magistrate  was  grievous  hurt.    Again,  to  make  a  confession  of  a  prisoner  '^ 

admissible  in  evidence  against  a  co-prisoner,  the  offence  charged  against  both  L^)W,k.67,4 

'  Brfore  Mf,  Justice  Phear  and  Mr,  Justice  Ainslie, 
THE  QUEEN  v.  MpHESH  BISWAS  and  others.* 
The  Bsrd  January  1873- 
Sieidenee  Aci  (I,  of  i8y2j,  ss.  30  d*  t SJ^^Confession  of  one  Prisoner  when  admissible 
against  another—rAccompHoe^^CorroboraHve  Evidence* 
Mr.  Oho^e  (with  him  Mr.  Rechfori)  for  the  appellsmts. 
The  jud^pnent  of  the  Court  was  delivered  by 

Phear,  J. — In  this  cas^,  four  prisoners,  Mohesh|Biswas,  Prilhad  Doss,  Goggun  Sikdar. 
and  Dwarlci  Joardar,  have  been  convicted  of  murdering  one  Tincourie  Kangur,  and  of 
making  away  with  his  dead  body ;  and  a  fifth  person.  Ram  Indro  Doss,  has  been  found 
guilty  of  abetting  the  four  first  named  persons  in  the  commission  of  the  offence  of  murder. 
All  five  have  been  sentenced  to  transportation  for  life.  Putting  on  one  side  for  a  moment 
the  testimony  of  Soorut  Ally,  and  the  statement  made  by  Ram  Indro  Doss,  one  of  the 
convicted  persons,  the  evidence  in  the  case  is  very  slight,  and  may  be  shortly  stated  as 
follows  (The  learned  Judge  proceeded  to  read  and  comment  on  the  evidence,  and  having 
read  the  following  passage :  "  I  searched  Mohesh's  house,  and  found  the  dao  with  marks 
of  blood  on  it,"  continued) :  This  is  the  whole  of  the  evidence  with  the  exception  I  first 
made,  and  it  is  at  once  remarkable  that,  until  we  come  to  the  last  passage  which 
I  have  just  now  recited,  there  is  not  a  single  word  or  fact  which  implicates  any  one  of 
the  five  prisoners  in  the  commission  of  any  offence  or  act  whatever,  and  I  will  go 
farther  and  say  that  this  evidence  leaves  it  certainly  doubtful  whether  even  any  trace  of 
the  missing  man  has  yet  been  discovered.     (The  learned  Judge,  after  reading  the  principal 

rortions  of  the  evidence  except  that  of  Soorut  Ally  and  Ram  Indro,  continued) :  Cleariy 
think,  for  some  reason  or  other,  the  principal  witnesses  to  the  preliminary  facts  in  this 
case  have  very  materially  varied  their  testimony  in  the  Sessions  Court,  as  compared  with 
the  statements  which  they  made  at  first  when  it  may,  be  supposed  that  they  made  them 
unbiassed.  The  result  then  is  that,  taking  the  evidence  on  the  record  all  together,  other 
than  the  deposition  of  Soorut  Ally  and  the  statement  of  Ram  Indro,  which  I  shall  notice 
in  detail  presently,  it  may  be  almost  said  that  the  case  of  the  prosecution  is  scarcely  even 
started,  and  certainly  that  evidence  does  not  in  any  degree  tend  to  implicate  any  one  of 
the  prisoners  in  the  commission  of  the  offence  with  which  they  were  charged.  But  Soorut 
KWjs  evidence,  as  far  as  it  can  be  depended  upon,  entirely  alters  the  complexion  of  the 
caise.  I  will  read  it  at  length.  (The  learned  Judge  read  the  evidence,  and  continued)  :  I 
haVe  said  that  this  deposition  entirely  changes  the  complexion  of  the  case.  Manifestly, 
if  it  can  be  relied  upon,  it  cleariy  establishes  the  charge  of  murder  against  the  first  four 
prisoners  at  least.  But  then  this  is  the  evidence  of  an  accomplice.  If  the  story  which  he 
gives  is  true,  he  went  and  fetched  the  man,  was  present  when  his  master  twisted  the  cloth 
round  the  man's  neck,  stood  by  while  the  man  was  dragged  into  the  hut,  accompanied  the 

f)risoners  when  they  carried  off  the  body,  and  put  it  down  in  the  indigo-field ;  there  stood 
coking  on  while  every  man,  excepting  himself  and  Ram  Indro,  as  he  says,  took  the  dao 
by  turns,  hacked  the  skull,  and  cut  the  body  into  pieces,  and  then  went  away  with  them, 
when  the  remains  of  the  body  were  put  into  the  sack,  and  were  pitched  into  the  river. 
Clearly  the  part  he  admits  that  he  took  in  the  whole  of  this  transaction  is  such  a  partici* 


*  Criminal  Appeal,  No.  056  of  187^?,  from  an  order  of  the  Sessions  Judge  of  Jessore, 
dated  th«  26th  September  i^a. 
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1873.        must  be  the  same,  and  they  must  both  be  on  their  trial  for  that  identical  offence — 

— Act  I.  of  1872,  s.  30,  illust.  b,    Moniruddin,  no  doubt,  stated  that  he  had  given 

Queen       Mandari  a  few  slaps,  but  this  does  not  amount  to  a  confession  of  having  caused 
^-  grievous  hurt. 

Belat  Ali, 
10  B.  L.  R.  No  one  appeared  on  behalf  of  the  Crown. 

^^'  The  judgment  of  the  Court  was  delivered  by 

Phear,  J. — We  think  that  the  verdict  of  the  jury  must  be  set  aside  on  the 
ground  that  the  Judge  wrongly  directed  them  with  regard  to  the  reception  of 
the  so-called  confessions  of  two  at  least  of  the  prisoners  who  were  jointly  tried 
with  the  appellants,  namely,  Kassim  Mundul  and  Budden  Mundul.  I  have,  on 
a  former  occasion,  in  the  case  of  The  Queen  v.  Mohesh  Biswas}  already  ex- 
plained the  view  which  I  take  as  to  the  proper  application  of  s.  30  of  the  new 
Evidence  Act.  That  view  is  shortly  this,  namely,  that,  before  a  confession  of  a 
person  jointly  tried  with  the  prisoner  can  be  taken  into  consideration  against 
him,  it  must  appear  that  that  confession  implicates  the  confessing  person  sub- 

pation  in  the  principal  acts  of  the  murderers  as  constitutes  him  an  accomplice,  and  it  is 
well  understood  now  that  the  evidence  of  an  accomplice  cannot  be  safely  acted  upoti  as 
against  persons  accused  by  him  excepting  when  it  is  corroborated  in  re^^rd  to  the  parti- 
culars which  implicate  them.  This  principle  has  been  enunciated  many  times  by  this 
Court,  and  inasmuch  as  a  reported  case,  Queen  v.  Baikanthanath  Banerjee*  has  been 
referred  to,  in  which  the  judgment  of  the  Division  Bench,  dealing  with  this  very  matter, 
was  delivered  by  myself,  I  will  read  from  the  note  in  Queen  v.  Baikanthanath  Baner* 
jee  *  what  was  then  said,  because  it  still  represents  my  views.  (The  learned  Judge  read 
that  judgment  and  continued) :  The  case  I  have  now  read  is  not  precisely,  so  to  speak,  on 
all  fours  with  the  present  one,  but  the  remarks  there  made  do  almost  to  their  full  extent 
apply  to  the  question  which  is  now  before  us.  The  corroboration  which  is  needed  to  make 
Soorut  Ally's  testimony  against  the  prisoners  trustworthy  should  be  corroboration 
derived  from  evidence  which  is  independent  of  accomplices,  which  is  not  vitiated  by 
the  accomplice  character  of  the  witness  not  affected,  namely,  by  the  disposition  on  the 
part  of  one  whose  guilt  is  disclosed  to  purchase  impunity  or  advantage  by  falsely  accusing 
others ;  and  further  should  be  such  as  to  support  that  portion  of  the  accomplice's  testi- 
mony which  makes  out  that  the  prisoner  was  present  at  the  time  when  the  crime  was 
committed,  and  participated  in  the  acts  of  commission.  The  Judge  has  found  corrobora- 
tion in  more  than  one  particular.  But  it  appears  to  me  that  that  corroboration  does  not 
bear  the  character  which  I  have  endeavoured  to  describe  as  that  which  it  is  necessary  it 
should  bear  in  order  to  render  the  accomplice's  evidence  trustworthy  against  the  prisoner. 
(The  learned  Judge  read  the  evidence  which  the  Judge  of  the  lower  Court  relied  on  as 
being  corroborative  of  the  deposition  made  by  Soorut  Ally,  and  proceeded).  The  Judge 
says :  "  And  finally  there  is  the  confession  of  Ram  Indro  Doss,  which,  under  s.  30  of  the 
new  Evidence  Act,  may  be  taken  into  consideration  against  all  the  prisoners."  With 
regard  to  this  I  shall  proceed  now  to  say  a  few  words.  But  first  I  will  remark  that  up  to 
this  point  Soorut  Ally's  evidence  has  certainly  not  received  that  amount  of  corroboration 
which  would  justify  a  Court  of  Criminal  Justice  in  coming  to  the  conclusion  that  the 
persons  who  are  anected  by  it  were  guilty  of  the  offence  with  which  he  accused  them. 
Kam  Indro,  the  fifth  prisoner,  when  l^fore  the  Magistrate,  made  a  long  statement  of  that 
which  he  knew  of  the  case.  Of  course,  it  may  be  every  word  of  it  taken  and  acted  upon 
as  against  himself,  but  it  is  only  admissible  against  the  others,  whether  for  the  purpose  of 
corroboration  of  an  accomplice's  testimony,  or  otherwise,  so  far  as  it  is  made  available  by 
8.  30  of  the  new  Evidence  Act,  which  says  :  "  When  more  persons  than  one  are  being  tried 
jointly  for  the  same  offence,  and  a  confession  made  by  one  of- such  persons  affecting  him. 


*  Ante,  p.  455  (or  p.  567  of  this  book). 

*  3  B,  L.  R.,  F,  B.  a  (see  £oot*note  case,  p.  80  of  this  t>o6lc)i 
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stantially  to  the  same  extent  as  it  implicates  the  person  against  whom  it  is  to  be        i8;3« 
used,  in  the  commission  of  the  offence  for  which  the  prisoners  are  being  jointly 
tried.     It  seems  to  me  that  it  is  this  implication  of  himself  by  the  confessing      Q"**n 
person  which  is  intended  by  the  Legislature  to  take  the  place  as  it  were  of  the    p^  ^' . 
sanction  of  an  oath,  or  rather  which  is  supposed  to  serve  as  some  guarantee  for    "^^  '*"* 
the  truth  of  the  accusation  against  the  other.    In  the  case  before  us  neither    *o  B.  L.  R. 
Kassim  Mundul  nor  Budden  Mundul  say  anjrthing  which  amounts  to  a  con-      ^J^' 
fession  of  their  own  individual  guilt  upon  the  charge  whereon  they  were  tried  t'9  W.  R.67.J 
jointly  with  the  petitioners,  appellants.    Both  these  men  distinctly  keep  them- 
selves out  of  all  complicity  in  the  actual  facts  which  are  charged  against  all  the 
prisoners  jointly,  and  upon  which  the  appellants  have  been  convicted  with  the 
others  :  so  that  it  appears  to  my  judgment  that  the  statements  which  these  men 
make  against  the  appellants  are  simply,  so  far  as  the  charge  upon  which  they 

self  and  some  other  of  such  persons  is  proved,  the  Court  may  take  into  consideration  such 
confession  as  against  such  other  person,  as  well  as  against  the  person  who  makes  such 
confession."  It  appears  to  me  that  this  section  must  be  interpreted  to  mean  that  the  state- 
ment of  fact  made  by  the  prisoner  which  amounts  to  a  confession  of  guilt  on  his  part  may 
be  taken  into  consideration,  so  far  and  so  far  only  as  that  particular  statement  of  fact  it- 
itself  extends  against  the  other  prisoners  who  are  being  tried  as  well  as  himself  for  the 
offence  which  is  thus  confessed.  I  think  the  illustrations  which  are  given  to  this  section 
bear  out  this  view.  If  this  be  so,  we  must  be  careful,  not  to  apply  statements  made  by 
Ram  Indro  Dass  before  the  Magistrate  against  other  prisoners  than  himself  further  than 
those  same  statements  amount  in  themselves  to  a  confession  of  guilt  on  his  part.  The 
remainder  of  the  prisoners  besides  Ram  Indro,  I  think  without  exception,  both  before  the 
Magistrate  and  in  the  Sessions  Court,  denied  having  had  any  knowledge  or  any  participa- 
tion in  the  murder,  and  Ram  Indro  himself  in  the  Sessions  Court  stated  that  whatever  he 
had  said  before  the  Magistrate  was  untrue.  I  will  proceed  to  the  statement  he  made  before 
the  Magistrate  (the  learned  Judge  read  the  statement  and  continued) :  It  is  obvious  on  the 
first  perusal  of  this  statement  uiat  the  prisoner  keeps  carefully  clear  of  confessing  any 
participation  in  the  murder.  The  most  that  the  statement  as  a  whole  amounts  to  is  an 
admission  on  the  part  of  Ram  Indro  of  aiding  and  abetting  by  his  presence  all  the  other 
persons  mentioned  by  him  who  were  engaged  in  cutting  and  making  away  with  the  dead 
body  of  the  man  who  had  already  been  murdered.  The  statement,  so  far  as  it  is  a  con- 
fession only,  is,  I  think,  limited  to  this,  namely,  the  statement  of  facts  which  amount  to  a 
criminal  participation  in  making  away  with  the  body,  and  consequently  this  is  all  which 
can  be  taJcen  into  consideration  under  s.  30  against  the  other  prisoners.  But  this  state- 
ment, so  limited,  undoubtedly  does  bring  Mohesh  Biswas,  Prilhad  Doss,  Goggun  Sikdar, 
and  Dwarki  Joardar  to  the  indigo-field,  and  represents  them  as  engaged  there  in  cutting 
up  and  making  away  with  the  dead  body.  It,  therefore,  corroborates  the  statement  of 
Soorut  Ally  in  these  particulars.  The  question  is,  does  this  amount  to  a  sufficient  corro- 
boration, such  as  will  justify  us  in  accepting  as  true,  and  acting  upon,  Soorut  Ally's  testi- 
mony. On  the  whole,  I  think  not ;  shortly  for  this  reason,  that  if,  instead  of  being  the 
statement  of  a  fellow-prisoner,  it  had  been  the  evidence  given  on  oath  of  Ram  Indro  Doss 
examined  as  a  witness  in  the  case,  it  would  not  have  been  anything  other  than  the  evi- 
dence of  an  accomplice,  and,  as  such,  I  think,  it  does  not  (I  may  say  generally,  cannot)  con- 
stitute satisfactory  corroboration  of  the  other  accomplice's  testimony :  certainly  in  this 

particular  instance,  I  think  it  is  in  itself  extremely  unsatisfactory The  result, 

then,  of  the  best  consideration  which  I  have  been  able  to  give  to  the  record  in  this  case  is 
that  the  evidence  is  altogether  insufficient  to  support  the  convictions  which  have  been  come 
to  of  the  first  four  prisoners,  Mohesh  Biswas,  Prilhad  Doss,  Goggun  Sikdar,  and  Dwarki 
Joardar.  As  to  Ram  Indro  the  case  is  different  His  own  statement  before  the  Magis- 
trate, if  it  can  be  believed,  is  most  distinctly  a  confession  of  having  knowingly  and  de- 
signedly taken  part  in  the  making  away  with  and  concealment  of  a  dead  body  which  he 

knew  was  the  body  of  a  murdered  man I  have  already  stated  the  grounds  upon 

which  I  think  it  cannot  be  trusted  as  evidence  against  the  other  prisoners,  but  I  am  not 
prepared  to  say  that  it  ought  not  to  be  trusted  so  far  as  it  amounts  to  an  admission  of  guilt 
In  himself  .  .  .  The  four  first  prisoners  must  be  therefore  acquitted,  and  the  sentence 
passed  upon  them  set  aside.    The  appeal  of  Ram  Indro  is  dismissed.. 
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i;x»«       tave  b^en  eotfvtcted  i^coneeii^ed>  stalemwats  made  witfecmt  ^kb^r  t)ie-8(iiic()Q^ 

0^^^  *^  qI  ftn  ttetb,  or  of  that  sabstitute  for  that  sanction  to  which  I  have  already  refenre^ 

^^  naitody,  the  impHtation  of  themselves  on  the  charge  npotn  which  they  have  been 

^  ^"  Ajj.    ^^^^  w*^  ^^  appellants, — in  short,  without  the  application  of  any  teeft  of  Utilb 

R  i^R*    ^^^^'^^    There  may  be  some  doubt  whether  these  remarks  are  ai^licable  to 

\p  ^i\4JK,    u^  »eoiif ession  of  Moniruddin.    Moniruddin,  no  doubt,  does  state  facts  against 

^        hicaself  which  amount  to  a  confession  of  gtiilt  upon  the  charge  on  whidi  he  and 

fifWa  R;«?j]  ^  other  prisoners  have  been  convicted :  at  the  same  time  the  stateaients  which 

heiQJakes  in  this  coAifession  agaim^t  die  appellants,  if  they  amount  to  anything 

mfttetrial,  ^eem  to  me  to  be  ^statements  which  make  them  accessories  before  the 

fact  if  at  all^^nd  not^totnal  act(»s  in  the  transaction  which  constitute®  the  found- 

l^on  of  |he  doiarg^.    But,  however  tMs  »ay  bev  it  is  sufficient  f^ir  me  to^a^r 

^haj^  in  "^  0pinion>  i&.so  far  afS  the  Se9siotts  Ju^e  has  directed  t^at  the  sti^- 

ments  of  Kassim  Mundul  and  Budden  Mundul  against  the  prisoners  can  in  this 

trial  be  treated  as  evidence  against  the  appellants,  this  Is  a  wrong  direction  on 

ftr.poifit  most  material  to  the  ^te  of  the  trial,  «nd  Aerefo^e  I  thifnk  the  var^tiet 

AiQSt  b^  set  aMe.    i  f  ni'tfher  tlnnk  thkt  we  ought  not  in  this  ease  to  direct  4  ^sh 

ti\k\t  bfefcauie  'iifK)n  the  best  cbnsideratibn  which  I  have  been  able  to  givetotee 

iVffl^iJe  tif>(5n  the  recbfdjthe  bfily  evidence  whith  thete  appears  to  affect  ttfe 

appellants,  in  addidon  tp  the  statements  of  these  so-called  confessing  prisoners, 

iS'^e  tes^mony  of  one  Jakur,  and  I  feel  tlmt,  if  I  had  to  try  the  case  as  a  juror 

vi>dPk  this  man's  testimony,  taken  with  even  the  statement  df  Mtmiruddin  si^ 

J^fig;  thife  stit^eht  to  be  admissible,  1  dcmld  not  convict  *e  appdlants  Of  the 

Mikrgefe  VLp6n  Which  they  have  been  donvieted  in  the  Cotfrt  below.    It,  therefdit, 

Si^eafs  to  m^  tbat  we  ought  jtipt  to  send  back  this  caa^  for  a  i:(ew  trial,  ^ir^ 

bemuse  i  am  of  opinion  that  die  evidence  on  the  reccnrd  would  ^ot  be  s^u^m^ 

vfM  9lwk  i«ew  trkil  to  totMd  the  j^)^nsoners.    I  weuld>  therefore,  set  fisMe  tte 

^^MH^'itA  6iii&  Ih&t  'ffiie  )>xf^Gi^^fers  be  disdhii^e^. 
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TW^  QUEEN  z;.  HfCKS.  *»-  *^ 

The  prisoner  Hicks  was  tried  f^.wj^uiyiing  one  Lynch  with  intent  to  mur- 
der him,  and  wounding  him  with  intent  to  do  grievous  bodily  harm.  The 
crime  was  commttt^^oo  th*  ^ig&  sto  04  tt-  ^ip  csU^d  tte  PtNiiuan  Congress^ 
01^  whigh  the  pns(ViiW  W^  ^  spW4?^ 

The  Standing  Counsel  (Mr.  Kenn4dy\  having  proved  tliat  the  master  of 
the  Peruvian  Congress  had  sailed  from  Calcutta,  and  could  not  be  found,  ten- 
dm^^  nnder  qs.  35  and  80  of  the  Evidenioe  Aft  (I.  ol^  (87^)1  bi»  d^>P»itk?n  be- 
fore the  comteittkig'  MagisdFate.  The  d^9osUi<m'  oontdAned  tiilT  folle^b^ 
statement  of  an  admission  alleged  to  have  been  made  to  the  deponent  by^  ^k» 
prisoner  when  in  custody : 

"1  said  to  theprisonerj;  *  Is  this  the  knife  you  stabbed  him  with  Y  He  said; 
'  Ye?,  sir/  I  said,  n'his;  b^ats  anythipg  I  ever  saw! '  He  said,  *  W611, 1  intended 
to  kin  him,^ as  I  know  d — d  well  that  I sbaO  be  ha^ng^d  for  it.'** 

Th^  alleged  admission,  wa»  macje  i;Mider  tjije  follpwiiii^  Cjirgjin\staj(ice§;  ^ 
^1^4  in  the  master's  deposition : 

'^  At  this  time,"  1.  ««,  hnmediately  after  the  comiaiflsi^ii  of  tb^  fmf^  ^^  1 
w^  making  preparations  to  resist  any  mutiny.  I  wetit  vpon^  the  popfbt  ^^^^^T^iftl 
had  sent  the  carpenter,  the*  bOatswiain's?  xxm&i  the  paint^rj  v»A  tlft^  <?fll¥fi9ltej*|; 
mate,  with  mttskets.  I  took  with  me  my  ^^.  The  men  were  aU  ii»  m^  ffH:^ 
csistlQ  at  this  time.  I  <:alled  them  to  come  out,  saying  thftt  1  would  S?et  W^ 
them  if  they  did  not  do  so.  They  all  came  zk  on  the  starboard  sid^  }  ^^ 
Ithe  prisoner  vfith  them.  I  sajd  to  him, '  Bo  you  aiirrend9ry<;>i^s^f  as  a  pj^sp^, 
er?  *  He  said,  'Yes,  sir.'    I  h^  him  placed  in  iron?^/* 

The  Standing  Counsel  asked  that  the  portion  of  the  deposition  eontalnita^ 
the  alleged  admission  by  the  prisoner  might  be  read  ;  but  ' 

Phear,  J.,  refi^sed  tp  allow  ^s,  as  the  admisston  was  steUed  ta  have  been 
made  immedtately  after  the  prisoner  with  others  had  been  threatened  by  th^ 
witness,  to  whom  the  statement  was  made,  with  a  loaded  rifte.  It  was  immateriGtl 
that  the  threat  was  pot  for  the  purpose  of  extorting  the  confession,  but  in  otde^ 
to  suppress  an  attempt  at  mutihy. 

Be/bre  Jjfr.  ^u^ficf  Pftear.  ^^,  3. 


THE  QUEEN  y.  J.  MACDQNALP.  10  B.  L.  R. 

Evidence  AB  (L  of  i8y2),  s,  8,  lUush^ation  k—Admission'^Ctn/essiom^'  Ap.  a. 

T^^  pri^QBter  w^s  indlgted  for  theft  and  dishonestly  receiving  stolen  ptOr 
p^ii^y,  TJ^e  prosQCuior,  vbUe  travelling  by  train  to  Calcutta,  discovered  ikit 
his  courier  bag,  containing  his  watch,  chain,  atid  a  sum  of  money,  had  bee^ 
stolen.  He  reported  his  loss  to  a  railway  police-inspector  at  the  first  station  %t 
w^tel^  the  tfJW  SftJI^^  ^t:^  h^  feecjame  aware  qf  th^  ^Qft,  tlf e  prisoner  iwt  then 
being  present. 
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i87g'  The  Standing  Counsel  (Mr.  Kennedy)  tendered  evidence  of  this  report 

Queen  Phear,  J.,  held  it  to  be  admissible  under  s.  8,  illustration  k,  of  the  Evi* 

^^  dence  Aft  (I.  of  1872). 

J#  Mac-  The  Standing  Counsel  next  tendered  evidence  of  a  statement  made  by  the 

DONALD,      prisoner  to  the  constable  who  arrested  him,  to  the  effeft  that  the  watch  and 

10  B.  L.  R.    Rs,  1,000  had  been  given  to  him  by  his  sister,  and  that  he  had  bought  the  chain, 

Ap.  3.  Phear,  J.,  observing  that  there  is  a  distinction  in  the  Evidence  Aft  between 

admissions  and  confessions,  admitted  the  evidence, 

NoJ^QQ.  Before  Mr,  Justice  Kemp  and  Mr.  Justice  Glover^, 


10  B.  L,  R.     In  the  Matter  of  the  Petition  of  ROHOMAN  SIRKAR  and  anothkr,^ 
Ap,  4.  AH  V.  of  18^ If  s.  i*j — Order  of  executive  nature. 

I  •  ^'J  The  High  Court,  while  considerinfif  that  an  order  by  a  Magistrate  professing  to  aft 
under  s.  17  of  A6t  V.  of  1861  was  illegal,  refused  to  interfere,  on  Uie  ground  that  the  order 
was  one  of  an  executive  nature. 

Reference  to  the  High  Court  by  the  Sessions  Judge  of  Rajshahye. — In 
February  1872,  a  traveller  passing  along  a  foot-path,  opposite  the  village  of  Cho- 
bari,  was  set  upon  in  open  day  by  two  men,  who  murdered  and  robbed  him. 
The  Assistant  Magistrate  of  Seraj gunge  obtained  sufficient  evidence  against  two 
of  the  inhabitants  of  Chobari  on  which  to  commit  them  for  trial  before  the  Ses- 
sions Court  for  the  aforesaid  murder,  but  the  principal  witnesses,  on  whose  evi- 
dence he  so  committed  those  two  persons,  retracted  before  the  Sessions  Court 
the  statements  they  had  made  before  the  Assistant  Magistrate,  and  the  case 
consequently  broke  down  in  the  Sessions  Court,  and  the  accused  persons  were 
discharged  on  the  22nd  of  April  last.  On  the  loth  of  May  the  Assistant  Magis- 
,trate  drew  up  a  proceeding,  in  which,  after  remarking  that  there  had  been  a 
serious  murder  in  Chobari,  and  that  many  budmashes  lived  in  that  village,  he 
called  upon  the  police-inspector  to  report  whether  it  was  necessary  to  appoint 
special  constables  for  the  security  of  the  lives  and  property  of  people  passing  by 
or  through  Chobari  during  the  then  approaching  rainy  season,  and,  if  such  a 
measure  were  necessary,  to  submit  a  list  of  five  of  the  principal  residents  of  that 
village. 

The  report  of  the  inspector  being  in  favour  of  the  appointment  of  such 
special  constables,  the  Assistant  Magistrate,  on  the  27th  of  May,  appointed  Ro- 
homan  Sirkar,  Moonshee  Akhoond,  and  three  other  inhabitants  of  Chobari,  as 
special  constables  under  the  provisions  of  s.  17,  Aft  V.  of  1861,  directing  them 
to  state  within  ten  days  any  objections  they  might  have  to  being  so  appointed. 
No  objections  having  been  made  by  any  of  those  five  persons  by  the  8th  of  June, 
the  Assistant  Magistrate,  on  that  date,  declared  them  .duly  appointed  special 
constables,  and  bound  to  perform  the  duties  of  officers  of  police  under  the  pro- 
visions of  ss.  17, 18,  and  19  of  Aft  V.  of  186 1.  On  the  6th  of  July  Rohoman 
Sirkar  and  Moonshee  Akhoond  petitioned  the  Assistant  Magistrate  to  withdraw 
his  order  with  regard  to  them,  complaining  at  the  same  time  of  the  hardship 
and  pecuniary  loss  entailed  upon  them,  by  the  operation  of  that  order,  they  be- 
ing mahajuns  and  traders,  and  their  profits  and  success  in  business  depending 
in  a  great  measure  on  their  travelling  about  the  country,  and  being  free  to  leave 

^  Reference  to  the  High  Court,  under  s.  434  of  the  Code  of  Criminal  Procedore,  by 
the  Sessions  Judge  of  Rajshahye. 
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Chobari  whenever,  and  for  as  long  as,  it  was  to  their  interest  to  do  so,  a  free-        igya. 
dom  of  which  they  were  deprived  under  the  Assistant  Magistrate's  order.    The  ■'■ 
Assistant  Magistrate  did  not  comply  with  their  prayer,  and  they  petitioned  this       ^^  "^^^ 
Court  under  s.  434  of  the  Code  of  Criminal  Procedure.  Mattbrop 

I  consider  the  Assistant  Magistrate's  order  is  illegal,  because  the  circum- 
stances which  could  alone  render  such  order  legal  did  not  exist,  nor  was  any  one 
of  those  circumstances  reasonably  to  be  apprehended  at  the  time  of  the  passing 
of  that  order.  Sirkar, 

f  ft  R   L   R 

The  judgment  of  the  High  Court  was  delivered  by  k    L  ' 

Glover,  J. — ^The  order  of  the  Assistant  Magistrate  appears  to  us  to  be  one  r  o  w  r  g-  -i 

of  a  purely  executive  nature,  and  one  with  which  this  Court  has  no  power  to  **  '^'^ 

interfere. 

We  may  say,  however,  that  we  agree  with  the  Sessions  Judge  in  thinking 
the  order  illegal,  inasmuch  as  s.  17,  Ad  V.  of  186 1,  refers  to  cases  of  unlawful 
assembly,  riot,  or  disturbance  of  the  peace  only,  and  not  to  crimes  of  the  nature 
referred  to  in  this  proceeding. 

If  the  Assistant  Magistrate  considered  the  police  force  already  entertained 
insufficient  to  prevent  crime  in  the  village  of  Chobari,  he  should  have  applied 
for  sanction  to  an  increase  under  s.  1 5  of  the  Aft. 

Before  Mr.  Justice  Phear  and  Mr,  Justice^  Ainslte,  »873» 

THE  QUEEN  v,  BHEEKOO  KALWAR  alias  BHEK  SHA.1  Jan.  21. 

Criminal  Procedure  Code  (Act  X.  of  18^2) ^  s,  4a < — Trial  of  Fact  of  Unsoundness       a  *    1   ' 

of  Mind.  -^P-  *^- 

The  facts  of  this  case  appear  suflSciently  in  the  judgment  of 

Phear,  J. — In  this  case  the  prisoner  has  been  convicted  of  murder  and 
sentenced  to  death,  and  the  record  has  come  before  us  in  due  course  for  the 
confirmation  of  that  sentence.  The  Judge  reports  that,  under  s.  271  of  the  Cri- 
minal Procedure  Code,  he  enquired  of  the  accused  whether  he  wished  to  appeal, 
and  he  signified  his  intention  of  not  doing  so. 

On  referring  to  the  record  we  find  at  the  outset  a  statement  written  by  the 
Judge  to  this  effect :  "  The  demeanour  of  the  accused  when  called  on  to  plead 
to  the  charges  was  so  peculiar  that  I  entertained  doubts  as  to  his  sanity.  I  tibere- 
fore  thought  it  necessary  to  try  the  question  of  the  accused's  unsoundness  of 
mind."  The  Judge  then  states  that  he  took  the  evidence  of  the  Civil  Surgeon, 
and  concludes  in  these  words  :  "  On  the  evidence  of  the  Civil  Surgeon,  I  can- 
not hesitate  to  pronounce  that  .the  accused  is  of  sound  mind  and  capable  of 
making  his  defence."    Thereupon  the  trial  proceeded  before  the  jury. 

S.  425  of  the  Criminal  Procedure  Code  enacts  that,  "if  any  person  com- 
mitted for  trial  before  a  Court  of  Session  shall,  at  his  trial,  appear  to  the  Court 
to  be  of  unsound  mind  and  incapable  of  making  his  defence,  the  Court  shall, 
in  the  first  instance,  try  the  fact  of  such  unsoundness  of  mind,  and,  if  satisfied 
of  the  fact,  shall  give  a  special  judgment  that  the  accused  person  is  of  unsound 
mind  and  incapable  of  making  his  defence ;  and  thereupon  the  trial  shall  be 
postponed."     It  appears  to  us  from  the  use  of  the  words  "  in  the  first  instance  *' 

^  Criminal  Referred  Case,  No.  48  of  1873,  from  an  order  of  the  Additional  Sessions 
Judge  of  Howrah,  dated  the  8th  January  1873. 


[19  W.  R.  15.] 
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iBy3«  clear  that  the  Legislature  intended  the  trial  of  this  issue  of  insanity  to  be  dm- 

Qa^YLH  ^^^^^^^  ^s  part  of  the  trial  of  the  accused  person  before  the  Court ;  and  tHeft 

^  we  find,  upon  referring  back  to  s.  23^2,  that  **  all  trials  before  the  Court  (rfi  ^ia^ 

Bmm'i«m>  ^^^^  ^^2X1  be  either  by  jury,  or  conducted  with  the  aid  of  two  or  more  asseBSon%** 

^^  Here  the  trial  was  to  be  by  jury ;  and  reading  the  two  sections  together,  we  think 

_T**i  that  the  preliminary  issue  which  the  Sessions  Judge  tried  ought  to  have  h^^m 

"^  ^^^  ^y  ^  J^^'  ^"^  ^^^  ^y  himself  personally. 

[laW.  Rk  M.1         ^^  ^^^^  ground  we  think  that  the  whole  of  the  trial  has  been  vitiate#,  and* 

^^    •       *  that  the  conviction  and  aenteno^  ^aust  bq  setasid^,  aad  a  n^w  tri^l  dirwted. 


jg  Be/ore  Mr,  Justice  Phear  and  Mr,  Justice  Ainslie, 

Jan.  17.  In  the  Matter  of  tw  Petition  op  RAMKISHORE  SEIN.^ 


[i9W.R.ia.] 


10  B.  L.  R.    Criminal  Procedure  Code  (Act  XXV,  of  186 1)^  ss,  i8j  &  184 — Time  for  4/ 
.  ance  of  Person  against  whom  Proclamation  issued — Appearanq^^  aft^r^tm^ 

^  fixed-^Confiscation  after  Appearance, 

The  Magistrate  of  Maldah  had  issued  a  warrant  of  arrest  upon  a  charge  of 
forgery  against  the  petitioner  which  proved  infructuous.  On  the  8th  Novem-* 
ber  the  Magistrate  issued  a  proclamation  under  s.  1 83  of  the  Criminal  Proce- 
dure Code  for  his  appearance  on  the  loth  December,  and  at  the  same  time  at- 
tached his  property  under  s.  184.  The  proclamation  was  read  at  Khurba,  at 
which  place  the  petitioner  did  not  reside  ;  he  surrendered,  however,  on  the  19th 
December.  He  was  then  committed  to  hajut^  and  remanded  from  time  to  time 
without  further  evidence  being  adduced  in  support  of  the  charge  against,  him^ 
On  appeal,  the  High  Court,  on  the  27th  April,  annulled  the  last  order  of  remand 
declaring  that  "  there  wais  not  any  evidence  taken  which  could  be  made  the 
foundation  of  a  charge,  and  the  petitioner  was  accordingly  discharged  on  the 
1 8th  May.  He  then  applied  to  the  Magistrate  for  the  removal  of  the  order  of 
attachment  against  his  property,  but  his  application  was  refused,  and  the  attaeiir; 
ed  property  declared  to  be  at  the  disposal  of  Government.  The  present  ap*? 
peal  was  then  brought.  The  facts  of  the  case  appear  fully  in  the  judgment,  ofi 
Phear,  J. 

Mr.  Woodroffe  (with  him  Baboo  Iskur  Ckunder  Chuckerhuity)  fox  the  peti- 
tioner contended  that  there  was  no  legal  evidence  of  his  having  absconded,  of 
concealed  himself  for  the  purpose  of  avoiding  the  service  of  the  warrant,  and^ 
even  if  there  was,  it  did  not  24)pear  that  the  Magistrate  had  satisfied  himself  that 
such  was  the  fact — see  Shewdyal  Sing  v.  Grihan  Sing,^  The  proceedings  show 
that,  if  there  was  any  service,  it  was  in  a  village  other  than  that  in  which  th« 
accused  resided.  The  proclamation  was  made  neither  in  the  proper  place,  no«f 
with  the  formalities  required  by  s.  183  of  the  Criminal  Procedure  Code.  Bv^l 
if  the  proclamation  had  been  duly  made,  sufficient  time  was  not  given  to  the 
accused  for  appearance  :  the  thirty  days  must  count  from  the  time  when  the  pro- 
clamation was  notified,  and  not  from  the  date  of  issue  of  the  order.  Moreover, 
the  whole  procedure  provided  by  s.  183  being  simply  to  obtain  the  attendance 
of  the  accused,  in  whatever  way  the  thirty  days  are  to  be  counted,  the  petitionee 
having  surrendered,  the  procedure  could  no  longer  be  put  in  force — In  tkt 
Matter  of  the  Petition  of  Jhundoo  Singh}   No  order  having  been  made  putting 

^  Miscellaneous  Criminal  Case,  No.'  220  of  1872, 
«  6  W.  R.  Cr.  R.  73. 
»  S  W.  R.  Cr.  R.  8. 
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the  property  at  the  disposal  of  Government  at  the  time  when  the  proclamation        ig^, 
was  made,  the  subsequent  order  was  illegal.     Lastly,  the  Magistrate  ought  to  ■■ 

have  taken  evidence  before  attaching  the  property — Queen  v.  Abdul  Siiar}  '**™f 

Baboo  Juggodanund  Mookerjee,  the  Junior  Government  Pleader^  on  be-     ^^^  pg^i. 
half  of  Government,  contended  that  the  Court  ought  not  to  interfere.    The  peti-         ^^ 
tkmer  should  have  sqjplied  under  s.  185  of  the  Criminal  Procedure  Code  for  the  o. «„,.„«.«« 
restoration  of  his  property.  kamwswiv 

The  judgment  of  the  Court  was  delivered  by  ^  3^  1^  H, 

Phear,  J. — It  appears  to  me  that  the  matter  brought  before  us  on  this  peti-      Ap.  i4» 
tion  has  been  a  most  unfortunate  one  at  every  stage.     Irregularity  is  apparent  [igW-ILia.] 
on  the  proceedings  at  almost  every  step  in  the  case. 

In  April  1871  the  Magistrate  of  Maldah,  after  taking  the  deposition  of  one 
Heera  Lall  Dass,  issued  a  warrant  of  arrest,  upon  a  charge  of  forgery,  against 
five  persons,  including  Ramkishore  Sein,  the  present  petitioner.  This  warrant 
was  mfructuous ;  and  on  the  8th  November,  six  months  afterwards,  the  police- 
officer  charged  with  its  execution  made  a  deposition  before  the  Magistrate,  upon 
which  the  Magistrate  passed  this  order  :  "  It  is  ordered  under  ss.  183  and  184 
6f  Act  Viri.  of  1869  that  proclamation  be  issued,  calling  on  these  five  persons 
ibove-mentioned  to  appear  in  my  Court  on  or  before  i8th  December  1871,  and 
thti(t  all  their  moveable  and  immoveable  property  be  attached  under  s.  184." 
On  the  same  day  a  proclamation  was  drawn  up  by  the  mohurrir  of  the  Court, 
and  signed  by  the  Magistrate,  requiring  Ramkishore  Sein  amongst  others  t6 
^ear  In  the  Magistrate's  Court  on  the  loth  December.  There  is  an  endorse- 
ment '(!m  the  proclamation  to  this  effect :  "  This  proclamation  is  forwarded  to 
the  police-officer  of  Division  Khurba  for  service."  This  is  dated  the  loth  No- 
vcnsber  1871,  and  signed  "Kally  Dass  Biswas,  Court  sub-inspector."  Then 
ooines  a  second  endorsement :  '*  Forwarded  to  head-c6nstable  Tincowiy  Khai^i 
for  Stervice.  Dated  1 5th  November  1671,  sig^ned  Madhub  Chunder  Sanyal,  head- 
coiiMable,  Station  Klwrba."  A  third  endorsement  is  received  in  the  mofussil 
on  the  14th  November  1871,  signed  A.  Woodeen,  head-constable.  A  fourth  en- 
doTB^meht  urns  thus  :  "  Honoured  Sir, — On  receipt  of  this  proclamation,  yoor 
humble  servant  proceeded  to  the  spot,  affixed  the  duplicate  at  a  conspiciious 
place,  and  informed  the  heirs  of  the  defendants.  The  three  kyfeuis  of  the  neigh- 
bours regarding  the  same  are  herewith  submitted.  Dated  5ie  23rd  November 
1871,  signed  by  Trncowry  Khan,  head-constable.  Station  Khurba."  The  fifth, 
^d  I  hdieve  last,  endorsement  is :  "  Honoured  Sir, — I  beg  to  submit  the  ac- 
companying papers  sent  in  by  head-constable  Tincowry  Khan,  signed  Madhub 
fchuhder  Sanyal,  head-constable." 

This  somewhat  remarkable  set  of  endorsements  consttttites  all  the  existing 
tvideiice  relative  to  the  fact  of  publication  of  the  proclamation.  It  refers,  as 
fer  as  I  can  gather,  to  publication  at  Khurba  only ;  and  is  silent  as  to  any  sort 
of  publication  at  Raipore,  the  place  where  the  petit'toner  resides,  axKl  the  place 
to  which  the  proclamation  itself  described  him  as  belonging. 

iThe  petitioner  did  not  surrender  himself  before  the  loth  December.  Biit 
!i6/afd,  in  fact,  surrender  hhnself,  together  with  two  others  of  the  five  accused 
pii**sdns,  on  the  i9ih  t)ecember.  He  was  then  committed  to  hajut,  After- 
#iu^i,  from  ^me  to  time,4he  petitioner  was  brought  up  before  the  Magistrate, 
ftild  BS  often  remanded,  although  no  evidence  had  been  taken  since  the  date 

>  3  W.  R*  Or.  R.  as- 
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1873*        on  which  the  Magistrate  originally  issued  the  warrant  of  arrest.  And  this  oon- 

j         — tinned  until  the  27th  April  1872,  when  the  petitioner  and  the  two  other  pri- 

M  TTK     F    ^^^^^^  applied  to  the  High  Court  for  relief.     A  Division  Bench,  consisting  of 

^   p*^     the  Chief  Justice  and  Ainslie,  J.,  heard  the  matter,  and  the  Chief  Justice,  in 

THE    ETi-     giving  judgment,  stated  :  "  There  was  not  any  evidence  taken  which  could  be 

TioN  OF      made  the  foundation  of  a  charge ;  and  the  Magistrate  appears  to  have  been  in- 

Ramkishore  fluenced  in  the  course  which  he  took  by  the  expectation  that,  after  some  time 

Sbin,        and  by  dint  of  enquiry,  some  evidence  might  be  obtained."    The  High  Court, 

xo  B.  L.  R.    therefore,  made  the  order  that  the  last  order  of  remand,  namely,  that  of  the 

Ap.  i4«       26th  February,  should  be  annulled.    The  consequence  of  this  order  was,  I 

[19  W.  R.  13.]  believe,  that  the  petitioner  and  the  others  were  discharged  on  the  i8th  May. 

In  the  July  following  the  petitioner  applied  to  the  Magistrate  to  have 
the  order  of  attachment,  which  had  been  put  upon  his  property,  simultaneously 
with  the  issue  of  the  proclamation  on  the  8th  November,  removed.  On  that 
application  the  Magistrate  said  :  '^  Under  all  these  circumstances  I  see  no  reason 
why  the  provision  of  the  law  as  to  this  attached  property  being  at  the  dis- 
posal of  Government  should  not  be  carried  out,  and  I  order  accordingly." 

It  thus  appears  that,  while  the  petitioner  is  a  free  man,  with  no  charge  in 
fact  hanging  over  his  head,  simply  because,  as  the  Chief  Justice  phrased  it,  no 
evidence  has  been  found  to  support  the  original  charge  made  against  him,  yet 
as  much  of  his  property  as  could  be  got  at  by  the  Magistrate  is,  by  an  order 
passed  by  the  Magistrate  since  the  petitioner's  own  release,  forfeited  to  Govern- 
ment. It  seems  to  me  that  this  certainly  is  a  startling  state  of  things,  to  say  the 
least,  and  very  strong  grounds  are  needed  in  my  judgment  to  prove  that  it  is 
right. 

The  Government  pleader  has  urged  upon  us  that  we  should  not  at  this  stage 
interfere  in  the  matter,  because  it  is  still  open  to  the  petitioner  to  apply  under 
8. 1 85  of  the  Criminal  Procedure  Code  to  have  the  property  restored  to  him.  But, 
as  far  as  I  understand  the  proceedings  which  have  been  taken,  the  application 
which  he  made  in  July  last  to  the  Magistrate  was,  in  fact,  an  application  to  have 
the  benefit  of  the  provisions  of  that  very  section,  and  that  appUcation  has  been 
refused. 

Now,  on  turning  back  to  the  commencement  of  these  proceedings,  I  may 
take  it  as  being  at  this  time  beyond  contest  that,  in  order  to  lay  a  sufficient  found- 
ation for  the  issue  of  a  proclamation  under  s.  183,  and  the  accompanying 
order  of  attachment  under  s.  184,  the  Magistrate  must,  upon  some  sufficient 
materials,  find  judicially  (that  is,  by  an  exercise  of  judicial  discretion  applied  to 
the  consideration  of  that  material)  that  the  person  against  whom  the  proclama- 
tion is  to  be  issued  has  absconded  or  concealed  himself  for  the  purpose  of  avoid- 
ing the  service  of  the  warrant  of  arrest  previously  issued  against  him.  But  in 
this  case,  according  to  the  record  which  has  been  sent  up  to  us,  the  Magistrate 
ordered  the  proclamation  to  issue  without  having  previously  come  to  any  quch 
finding  at  all.  We  have  in  the  official  copy  of  documents  laid  before  us  merely 
a  deposition  of  a  certain  Mohima  Chunder  Ghose,  Court-inspector,  followed 
Immediately  on  the  same  paper  by  this  order :  "  It  is  ordered,  under  ss.  183  and 
184  of  Act  VIII.  of  1869,  that  proclamation  be  issued,  calling  on  these  five 
persons  above-mentioned  (that  is,  I  suppose,  mentioned  in  the  deposition)  to 
appear  in  my  Court  on  or  before,"  Ac.  It  was  distinctly  held  by  Norman,  J., 
in  Shewdyal  Sing  v.  Griban  Sing}  that,  "  before  the  Magistrate  can  issue  the 

»  6  W.  R.  Cr.  73. 
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written  proclamation  nnder  s.  183,  and  order  the  attachment  of  the  property  of        1873. 
an  accused  party  who  cannot  be  found,  he  must  be  satisfied  that  such  person  is      jj^^^^ 
absconding  or  concealing  himself  for  the  purpose  of  avoiding  the  service  of  the    i^^-p^u  ^p 
warrant.    The  Magistrate  should  have  recorded  in  his  proceedings  whether  or  p^ 

not  he  was  so  satisfied."    I  entirely  take  this  view,  and  I  think  that,  until  the    ^^^ 
Magistrate  had  judicially  found  as  a  fact  upon  sufficient  information  that  the      ^^^^  ^^ 
person  against  whom  the  proclamation  is  to  issue  had  absconded  or  concealed  Ra**kishorb 
himself  for  the  purpose  of  avoiding  apprehension  under  the  warrant,  he  had  no        ^""'» 
authority  to  issue  that  proclamation.  Not  only  is  it  the  case  that  no  such  finding    ^^  ^'  ^*  ^* 
appears  to  have  been  come  to  by  the  Magistrate  so  far  as  this  record  speaks,  but      Ap.  14. 
it  seems  to  me  that  the  deposition  of  the  Court  inspector,  if  stretched  to  the  [19W.R.  la.] 
utmost,  could  not  possibly  in  reason  be  made  the  ground  of  a  conclusion  that 
Ramkishore  Sein  was  in  fact  evading  the  service  of  the  warrant.    And  the  recital 
with  which  the  proclamation  commences,  assuming  that  it  might  properly  be 
taken  as  evidence  of  the  formal  finding  of  the  Magistrate,  does  not  carry  the 
matter  further,  for  it  merely  says :  "  Whereas  it  has  appeared  from  the  deposi- 
tion on  oath  of  the  head-constable.  Baboo  Mohima  Chunder,  that  the  above- 
named  defendants  have  absconded,  this  proclamation  is  issued,"  Ac,  and  it 
stops  short  of  stating  that  the  persons  named  had  absconded  for  the  purpose  of 
evading  the  Magistrate's  warrant. 

Thus  it  appears  to  me  that  in  this  case  the  whole  foundation  for  the  attach- 
ment and  confiscation  of  the  property  fails.  It  is  therefore  not,  strictly  speak- 
ing, necessary  that  I  should  express  an  opinion  on  the  other  points  which  have 
been  mooted  in  this  application.  I  think,  however,  it  is  right  that  I  should  throw 
out  as  my  own  opinion  that  the  period  of  30  days,  which  is  prescribed  in  s.  183 
as  the  minimum  period  within  which  the  person  is  to  be  required  by  the  pro- 
clamation to  appear,  was  intended  by  the  Legislature  to  run  from  the  date  on 
which  the  publication  in  the  mode  prescribed  by  the  same  section  should  be 
effected,  namely,  by  reading  the  proclamation  publicly  in  some  conspicuous 
place  of  the  town  or  village  in  which  such  person  usually  resides,  and  by  affixing 
it  on  some  conspicuous  part  of  the  ordinary  place  of  abode  of  such  person,  or  on 
some  conspicuous  place  of  such  town  or  village.  If  this  view  be  correct,  then, 
inasmuch  as  we  have  certainly  no  evidence  at  all  in  this  case  as  to  when  the 
proclamation  was  read  in  the  town  or  village  of  Raipore,  where,  according  to  the 
proclamation  itself,  the  petitioner  usually  resided,  or  when  it  was  affixed  on  some 
conspicuous  part  of  his  ordinary  place  of  abode,  it  would  be  impossible  for  us 
to  infer  that  he  did  not,  by  coming  in  on  the  19th  December,  come  in  within 
30  days  from  the  date  of  publication  of  the  proclamation  if  duly  effected  in  that 
manner,  t.e.y  within  the  30  days  as  limited  by  the  Act.  The  Magistrate  seems 
to  think  that  the  30  days  should  be  counted  from  the  date  of  issuing  the  pro- 
clamation. If  this  were  so,  then,  as  Mr.  Woodroffe  very  rightly  pointed  out,  the 
proclamation  might  get  into  the  hands  of  some  subordinate  Court-officer,  or, 
even  going  further  than  this,  into  the  hands  of  some  local  officer  for  the  purpose 
of  being  published  according  to  the  terms  of  s.  183,  and  yet  might  not,  in  fad, 
become  published  at  all  within  the  period  of  30  days.  It  is  manifest  that  even 
such  a  delay  as  has  undoubtedly  occurred  in  this  case,  namely,  the  delay  in- 
volved in  the  fact  that  the  proclamation  was  not  published  anywhere  according 
to  the  endorsed  returns  until  some  day  between  the  14th  and  23rd  November, 
might  be  a  very  serious  diminution  of  the  period  of  30  days,  so  far  as  regards 
the  opportunity  for  learning  of  the  proclamation  and  returning,  which  the  I^s- 
latnre  professed  to  afford  to  the  absconding  person. 
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^73.  I  will  further  add  that  the  inclioation  of  my  opinion  is  that  the  declaradcm 

"■'  of  forfeiture  directed  to  be  made  iii  s.  184  was  intended  to  be  in  furtherance  of 

^  "^^^       a  matter  of  procedure,  and  not  simply  as  a  mode  of  punishment  for  contempt 

M^fTPR  Of   of  process ;  and  in  this  view  I  think  that,  if  it  is  not  made  before  the  person 

Tfi«  P«T«-    affected  bv  the  proclamation  has  come  in,  or  has  been  brought  in,  it  ought  not 

TiQi*  or      to  be  made  at  all.    Because  by  that  time  its  purpose  has  been  effected,  thQUgb 

lUiiiUMiess  even  possibly  by  other  means  than  that  of  the  process  which  was  evaded. 

Sum*  jt  certainly  does  seem  to  me  that  it  was  a  harsh  proceeding  09  the  pgjt  of 

jw  B»  U  R.    the  Magistrate  to  take  the  opportunity  afforded  to  him  by  the  application  aaadie 

Ap*  i4*      by  the  petitioner  in  July  for  the  release  of  his  property,  for  passiog,  loqg  after 

[^  W.R.  u.]  all  re^l  oocasicm  for  it  had  gone  by,  that  order  of  forfeiture  which  had  not  beeti 

made  before  during  the  time  when  it  posaibly  might  have  been  expected  to  seriRe 

«ome  purpose. 

What  is  the  meaning  of  the  proceeding  by  which  the  Magistrate  bound  the 
petiibner,  on  the  occasion  of  his  making  this  application  in  his  own  behalf,  by 
recognizance  to  appear  from  time  to  time,  I  have  not  yet  b^n  «Ue  tp  under- 
staAd.  On  the  face  cA  it,  the  recognizance  does  not  bind  him  to  meet  any  crimi- 
nal  charge,  and  Uae  GovemoKnt  pleader  is  unable  to  My  whether  in  fact  at  that 
time  any  criminal  charge  had  been  preferred  against  him  or  not.  The  p^is 
which  are  before  us  ought  to  contain  all  that  is  pending  in  the  Ma^stmte's  Ccmrt 
upon  this  matter,  and  they  do  not  disclose  a  trace  of  any  other  criminal  charge 
^viog  been  made  against  the  petitioner,  than  that  which  was  made  in  April  1 871, 
4^  which  had  fallen  to  the  ground  In  consequence  of  the  order  passed  by  this 
Court  in  April  i87a>  and  the  petitioner's  subsequent  release  from  custody.  It 
seems  to  me  very  clear,  however,  that  the  attadiment  and  order  under  s.  1S4 
iiave  been  made  without  sufficient  ground  in  law,  and  must  be  set  aside^ 

I  regi^et  very  much  that  the  proceedings  should  have  shown  iei  continued 
series  of  iiregularltles  such  a«  they  certainly  do  show,  because  I  cannot  iivoid 
perceiving  that  these  are  likely  to  be  interpreted  as  indicative  of  personal  feel- 
ing in  ian  officer,  who  ought  to  be  looked  upon  by  all,  and  who  no  doubt  is,  free 
from  any  sudi  bias. 

AiNSLiE,  J, — I  think  that  the  order  of  forfeiture  and  attachment  of  the 
property  in  this  case  ought  to  be  set  aside  on  the  ground  that  it  has  not  been 
shown  that  the  petitioner  failed  to  attend  within  30  days  of  the  service  of  the 
ph>clamation  issued  by  the  Magistrate  under  s.  183.  The  procedure  laid 
down  In  s.  183  by  publicly  reading  the  proclamation  in  some  conspicuous 
place  of  the  town  or  village  in  which  the  accused  person  usually  resides,  and 
by  affixing  it  on  a  conspicuous  part  of  the  ordinary  place  of  abode  of  such 
person,  or  on  some  conspicuous  place  of  such  town  or  village,  seems  to  me 
to  indicate  that  it  was  the  intention  of  the  Legislature  that  the  accused  peilson 
should  have  the  means  of  deriving  information  through  his  family  or  friends, 
or  In  some  other  Indlreft  way,  when  the  warrwit  or  the  direft  order  to  attena 
the  Court  cannot  be  served  upon  him ;  and  that  the  Legislature  has  distlnftty 
determAned  what  shall  be  considered  a  sufficient  time  to  allow  such  'mtoea 
noticfe  to  reach  him  and  for  him  to  attend  the  Court  in  consequence  of  that 
tiotice,  that  time  being  30  days.  Unless  this  was  the  Intention  of  tte  Lej^- 
lature,  it  may  very  well  happen  that  the  accused  person  should  really  have  no 
reason  to  suppose  that  any  proclamation  was  being  issued.  In  this  very  lease 
1  find  that  from  the  issue  of  the  warrant  to  the  Issue  of  the  proclamation,  a  very 
long  ptertod  expired.  If  the  proclamation  had  followed  immediately  on  the  re- 
turn toihe  Warrant  to  the  effeft  that  the  accused  person  had  absconded;^  it  ndtfbt 
be  taken  as  one  continuing  proceeding  for  securing  the  ^^endsmc^  Of  thbltectiiyed. 
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Biit  who  ft  %  k>Bg:  mX&tYdl  is  allowed  to  elapse  between  the  retittn  td  the  wandnt        1573, 
and  the  issue  (rf  the  porclamation,  I,  for  my  own  part,  cannot  see  how  the  ac-  — j^ 
cused  person,  who  may  have  gone  to  a  considerable  distance  at  that  time,  is  to    .- 
be  supposed  to  know  that  the  proceedings  have  suddenly  been  revived  against   ^^"^^  ^' 
him.     In  this  case  the  petitioner  surrendered  on  the  19th  December,  and  we  do    '^^^     "" 
not  know  on  what  date  between  the  14th  and  the  23rd  November  the  service  of      '^^^  ^' 
the  proclamation  was  effefted ;  and  I  do  not  think  that  we  should  be  justifled  in  Ramkishore 
assuming  that  the  petitioner  was  not  within  30  days  of  the  issue  of  the  procla-       S*"** 
mation  when  he  put  in  his  appearance  on  the  1 9th  December.    It  mtist  be  undef-    '<>  P*  ^  ^ 
stood  that  I  have  no  intention  to  express  dissent  from  any  of  the  remarks  made      Aj^  H^ 
by  my  learned  colleague  in  this  case,  but  I  think  it  is  quite  sufficient  for  me  to  [19  W«R»  t^] 
put  the  order  we  propose  to  make  upon  the  ground  which  I  have  indicated. 


Bi/ore  Mr,  JutHa  Pkear  and  Aft.  JusHci  Ainslit,  ^''^^• 

-^  ^  ^  Jan.  a8. 

In  the  Mattkr  of  the  Petition  of  RAGHOO  PARIRAH.^  

Criminal  Procedure  Code  (A^  XXV,  of  1861J,  5,  ^7' — Complaint —  ^  *    i^ 

Dismissal  uoithoUi  inquiry,  ^' 


Reference  by  the  Sessions  Judge  of  Cuttack  under  the  following  drcum^ 
stances  I'— 

One  Rflgtaoo  Paiirah,  on  the  5th  November  1871,  presentcxi  a  petitiM  to 
the  Distrid  Magistrate,  alleging  that  he  had  been  maltreated  by  the  police,  ftnd 
asking  for  an  enquiry.  The  deposition  of  the  complainant  did  not  appear  to  have 
been  taken,  nor  was  there  any  record  of  any  enquiry  having  been  made.  The 
petition  was  ordered  to  be  filed,  but  no  further  order  was  made  in  the  case. 
Accordingly,  the  complainant,  on  the  Magistrate  going  into  camj),  presented  a. 
second  petition  on  the  20th  November  to  the  Joint-Magistrate  in  charge.  He 
made  no  mention  of  his  former  petition.  The  Joint-Magistrate,  after  taking  the 
complainatit's  deposition,  fixed  the  26th  November' for  the  trial  of  the  case,  and 
issued  warrants  against  the  accused.  The  Distrid  Magistrate,  being  informed 
of  this,  at  once  transfefred  the  case  to  his  own  file,  and  diifefted  the  suspetosion 
of  the  warrants,  and  on  the  3rd  December  he  dismissed  th^  cOfliplaint  under  s# 
67  of  the  Criminal  Procedure  Code,  observing  thaty  after  an  enquiry  made  by 
him  in  his  executive  c^acity^  he  was  satisfied  that  the  police  had  onfy  aded  in 
the  discharge  of  their  duty,  and  weie  therefore  proteded  by  ss.  76  and  77  of 
the  Code. 

The  Sessions  Judge,  being  of  opinion  that  the  complaint  had  been  tmpfo- 
perly  disittittsed,  referred  the  matter  for  the  coders  of  the  High  Gonlt. 

The  judgment  of  the  Cotnt  was  delivered  by 

Phear,  J. — It  appears  that  the  Magistrate  removed  a  case  ft6m  ^e  fito  <tf 
the  Joint-Magistrate  to  his  own,  after  complaint  had  been  made  and  watranls 
isfsued  by  the  Johit-Magistrate,  upon  the  footing  of  the  complaint.  The  Magfei*^ 
trate,  having  removed  the  case,  immediately  suspended  the  warrants,  and  dte* 
missed  the  complaint,  on  the  ground  that  be  had  previcftisly,  ifi  Ms  exeicutive 
cfapacity,  made  some  enquity  into  the  matter  out  of  which  the  complaifttt  arose, 
and  ff offi  information  that  hcf  so  gained  was?  of  oprafon  that  the  coitlplaiiitt  OQ^fat 

^  Refetenee  to  the  High  Court,  under  s.  434  of  the  Code  of  Cramal  Procedure,  by 
tib  8b8SHi^  judg»  pf  Culilaek. 
»  See  Act  X;  of  1872,  s.  147, 


[19W.R.28.J 
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1873-        to  be  rejefted  under  s.  67  of  the  Criminal  Procedure  Code.  The  words  of  this 
"  seftion  are,  so  far  as  it  is  necessary  to  read  it  now :  "  If,  in  the  judgment  of  the 

IN  THE       Magistrate,  there  be  no  sufficient  ground  for  proceeding,  he  shall  dismiss  tiie 
Matter  OF    complaint." 
THE  Peti- 
tion OP  We  think  that  the  Magistrate  committed  an  error  in  taking  this  course. 
Raghoo     ^^  ^^  always  been  held  by  this  Court  that  the  proper  oflScer  to  issue  the  warrant 
Parirah      ^^  ^^^  officer  who  has  heard  the  complaint  made,  because  it  is  he  who  can  best 
loB  L  R      exercise  a  discretion  with  regard  to  the  primd  facie  merits  of  the  complaint. 
-  *    *    *     When  that  ofl&cer  has  issued  the  warrants,  the  case  ought  to  go  on  in  due  course 
r    w'  R  '9A 1  according  to  the  procedure  prescribed  by  the  Code,  unless  something  occurs 
(.19  w.  R.  38.J  jQ  gjjQ^  ^j^^j  ^^  Magistrate  who  had  issued  the  warrant  had,  from  some  cause 
or  another,  made  a  wrong  exercise  of  his  discretion,  which  has  certainly  not 
been  the  case  here.    It  appears  to  me  that,  when  the  Magistrate  took  the  case 
from  the  Joint-Magistrate's  file,  he  ought  to  have  proceeded  with  it  as  from  the 
stage  at  which  he  found  it ;  and  I  think  he  committed  a  material  error  by  not 
doing  so.  In  my  opinion,  therefore,  the  order  of  the  Magistrate  which  suspend- 
ed the  warrants  and  dismissed  the  complaint  should  be  set  aside. 

I  do  not  think  it  necessary  that  we  should  transfer  the  case  to  any  other 
'  Magistrate  for  complete  investigation  and  decision,  because  I  feel  confident 

that  the  Magistrate  whose  order  is  now  in  question,  when  he  is  made  acquainted 
with  the  opinion  of  this  Court,  will  duly  cany  out  the  investigation  which  the 
complaint  initiated,  and  will  come  to  a  fair  and  judicious  determination  of  the 
matter. 


->»M- 


«873*  Before  Mr.  Justice  Phear  and  Mr,  Justice  Glover. 

"^f^'t  NEPOOR  AURUT  v.  JURAI.i 

10  B.  L.  R« 

Ap.  33.  Maintenance,  Order  for — Criminal  Procedure  Code  (Act  X  of  1872),  ss,  536, 

fio  W.  R.  71 1  53'^ — Mahomedan  Law — Divorce. 

The  following  case  was  referred  under  s.  296  of  the  Code  of  Criminal 

Procedure  by  the  Magistrate  of  Pubna : — 

"  Nepoor  Aurut  prayed  for  and  obtained  an  order  for  maintenance,  on  the 
i8th  May  1872,  in  the  Court  of  a  Full-powered  Magistrate,  Moulvi  Amiruddin, 
who  at  that  time  declared  that  the  plea  of  divorce  set  up  by  the  husband  had 
not  been  proved. 

"  On  the  20th  June  following  the  woman  petitioned,  saying  that  the  husband 
has  failed  to  carry  out  the  orders  of  the  Court,  and  the  case  was  made  over  to 
Moulvi  Abdool  Karim  for  needful  orders  with  regard  to  the  realization  of  the 
money  due.  On  the  23rd  July  the  Moulvi  declared  that,  as  the  husband  had 
divorced  his  wife,  she  was  not  entitled  to  maintenance,  and  that  maintenance 
for  the  child  could  only  be  granted  till  he  was  2\  years  of  age.  This  order  has 
only  lately  come  to  my  knowledge,  and  I  called  on  the  Moulvi  for  any  expla- 
nation he  might  wish  to  make.  In  his  explanation  he  has  stated  his  views, 
but  as  it  seems  to  me  they  are  erroneous,  and  his  order  contrary  to  law,  I  for« 
ward  the  records  for  the  perusal  of  the  Court. 


1  Reference,  under  s.  296  of  the  Code  of  Criminal  Procedure  by  the  Ma^^istxate  gf 
Pobna. 
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"  In  the  first  place,  the  case  was  sent  to  the  Moulvi  for  realization  of  the        1873. 
money,  and  not  for  enquiry  into  any  objections  raised  by  the  man  on  any  subject 

not  connected  with  payments  already  made ;  secondly,  even  had  the  Deputy  Nepoor 

Magistrate  been  authorized  to  enquire  into  any  objections  filed,  it  was  not  within  Aurut 
his  power  to  decide  on  the  question  of  the  alleged  divorce,  inasmuch  as  that  had  ^' 

been  already  disposed  of  by  a  competent  Court.  Jurai, 

*'  The  Deputy  Magistrate  in  his  explanation  states  that  he  did  not  look  to    '\  '    *    * 
the  divorce  alleged  to  have  taken  place  previous  to  the  orders  of  Moulvi       ^'  ^' 
Amiruddin,  but  to  that  which  the  husband  in  his  presence  gave  to  the  woman,  ^'9  ^*  ■^*  73»J 
and  which,  according  to  the  Mussulman  law,  was  good  and  sufficient,  and 
amounted  to  a  change  of  circumstances  which  authorized  a  fresh  order  from 
him/' 

The  judgment  of  the  Court  was  delivered  by 

Phiar,  J. — ^It  does  not  appear  very  clear  upon  the  papers  which  have  come 
up  to  us  in  this  reference  what  precisely  was  the  order  that  was  made  by  the 
Deputy  Magistrate  on  the  second  occasion.  We  understand  that  an  order  for 
maintenance  under  the  legislative  provisions,  which  are  found  in  s.  536  of  the 
existing  Criminal  Procedure  Code,  was  originally  made,  and  that  it  came  before 
the  Deputy  Magistrate  for  the  purpose  of  being  enforced.  It  appears  from  the 
Deputy  Magistrate's  letter  of  explanation  that  he  called  the  husband  before  him 
to  show  cause  why  the  order  should  not  be  enforced,  and  that  the  husband 
thereupon,  in  his  presence,  divorced  his  wife.  And  we  cannot  gather  from  the 
Deputy  Magistrate's  statement  what  course  he  took  at  this  stage.  He  tells  us 
that  he  considered  the  divorce  so  ^fifected  by  the  husband  was  sufficient  to 
relieve  the  husband  from  the  duty  of  compliance  with  the  order  of  mainte- 
nance. As  I  have  already  said,  however,  the  Deputy  Magistrate  does  not  state 
in  words  what  formal  order  he  passed.  Now,  it  is  clear,  I  think,  that,  as  long 
as  any  order,  duly  made  under  s.  536,  or  its  former  equivalent,  is  existing  un- 
altered by  any  subsequent  proceeding,  it  is  operative,  and  it  would  be  the  duty 
of  the  Deputy  Magistrate,  when  called  upon  by  the  wife  in  whose  favour  the 
order  was  made,  to  enforce  it.  The  following  section  (537)  prQvides  a  mode  in 
which  the  person  against  whom  the  order  is  made  can,  upon  a  change  of  cir- 
cumstances, get  that  order  altered.  And  it  seems  to  me  probable  that,  upon 
the  facts  stated  by  the  Deputy  Magistrate,  when  the  husband  in  his  presence 
divorced  his  wife,  such  an  alteration  of  circumstances  did  occur  which  would 
justify  the  Deputy  Magistrate,  upon  the  application  of  the  husband,  in  altering 
the  order  for  maintenance  in  favour  of  the  wife. 

At  the  same  time  it  appears  to  me  quite  clear  that  that  change  of  circum- 
stance, even  if  it  were  such  as  to  justify  the  withdrawal  of  the  order  of  main- 
tenance against  the  wife  altogether,  would  not  relieve  the  husband  from  the  ne- 
cessity of  obedience  to  the  order  during  the  time  which  had  elapsed  up  to  the 
date  when  and  until  that  change  of  circumstance  had  occurred  ;  in  other  words, 
that  the  husband  was,  at  any  rate,  strictly  bound  to  pay  the  maintenance-money 
according  to  the  terms  of  the  order  up  to  the  date  when,  in  the  Magistrate's 
presence,  he  divorced  his  wife,  as  the  Deputy  Magistrate  says  he  did. 

With  these  remarks,  which  may  serve  as  som&  guidance  to  the  Deputy  Ma- 
gistrate, we  direft  that  the  record  be  returned  to  him,  in  order  that  be  may  take 
the  requisite  steps  in  the  matter,  and  pass  the  proper  orders, 
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i^.  Sffore  Mr.  Justw  Kemp  and  Mr.  Ju^ice  Pheat. 

^l^^^'  THE  QUEEN  v.  RAJCOOMAR  BOSE.i 

*        '     Charge  af  a  Judge  to  a  Jury-^How  to  sum  up  the  Evidence — Verdi3  afyury*^ 
^^'  3^-  Criminal  Procedure  Code  (Aa  X.  of  1872),  ss.  25$  &  2s6, 


[19  W.  EL  71.] 


Mr.  Ghose  (Baboo  Biprodas  Mocker  jet  with  him)  for  the  prisoner. 

Thi;  facts  of  this  case  and  the  arguments  appear  from  the  judgments  of  th^ 
Cburt:— 

Kemp*  J . — ^The  prisoner,  the  Deputy  Postmaster  of  Buggolah,  in  Zillah  Nud- 
dea.  was  suspended  on  the  2nd  of  May  1872.  It  appears  that  the  reason  of 
his  suspension  was  that  he  had  reason  to  find  fault  with  a  subordinate  of  tbc^ 
name  of  JuUodhur,  and  recommended  his  removal.  His  immediate  superior 
wished  to  reinstate  Jullodhur,  but  Rajeoomar  Bose,  the  prisoner,  objected  to 
%a»y  and  this  condui^  on  his  part  was  considered  to  amount  to  insubordisation, 
aad  led  fo  his  auspensioQ.  Subsequently  to  his  suspension,  his  suecesspr,  oik 
taking  charge  ok  the  Post  Office  of  Buggolah,  found  that  the  cash  balance  in  big 
hands  amounted  to  Rs.  57.  Of  this  sum  the  prisoner  aocounted  for  Rs^  a,  and 
flaid»  with  refecence  to  the  balance  of  Rs.  55,  that  it  had  been  expended  by  him 
partly  in  keeping  up  a  boat  during  the  inundation  of  1871,  and  partly  in  pay- 
ing the  wages  A  a  railway-peon  of  the  name  of  Sreesh  Chunder  Pal.  An  ex* 
planfltJoa  was  called  for  from  the  prisoner,  Rajeoomar  Boae,  which  he  submitted 
tn  great  detail  to  the  Post  Office  authorities.  In  this  explanation  he  msaked  the 
aame  statement  with  reference  to  the  Rs.  55  cash-balance  that  he  bow  iiiake$t 
before  the  Sessions  Judge.  The  Post  Office  autborilieay  not  deemiiig  that  esp]** 
nation  altogether  satisfactory,  directed  the  Inspecting  Postmaster,  who  has  been- 
examhied  in  this  case,  to  prosecute  Rajeoomar  Bose.  The  charges  against  R^j^ 
coomar  Boae  are  under  s.  409  of  the  Penal  Code  (^  criminal  raisaf^n^pria^ii 
of  moneys  which  were  in  his  chaise  in  his  capacity  as  a  public  servant  Tbi^ 
I>eputy  Magistrate  framed  the  charge  under  one  head,  but  the  Sessions  Judges 
for  some  reason  which  we  do  not  quite  understand,  thought  proper  to  split  it  ^ 
into  three  separate  and  distind  charges^  The  case  was  tried  with  the  aid  of  % 
jury,  and  they  convicted  the  prisoner  under  a.  4^09.  The  Sessioaa  Judge  haa 
sentenced  him  to  five  years'  rigorous  imprisonment  The  maki  grounds  di  the 
appeal  are  that  the  Judge  has  nisdirected  the  jury,  and  that  his  siuaming->up  i^ 
one-sided ;  that  he  has  omitted  to  point  out  to  the  jury  the  evidence  and  points 
in  favour  of  the  prisoner ;  that  he  has  omitted  to  point  out  to  them  the  enaoi^ 
which  admittedly  existed  between  the  principal  witness  JuUodhur  and  the  prisoBH 
er;  that  with  reference  to  the  alleged  alteration  of  the  date  in  the  letter,  which  is 
marked  J  in  the  book,  he  ought  to  have  pointed  out  to  the  jury  that  the  prison- 
er's case  was  that  the  letter  in  question  was  despatched  in  September ;  that  there 
was  no  reason  why  the  prisoner  should  alter  the  date  from  September  to  October 
while  the  body  of  the  letter  remained  unaltered,  which  conclusively  shows  that 
the  letter  was  despatched  in  September,  and  not  in  October ;  and,  further,  that 
the  prisoner  could  have  had  no  control  whatever  over  that  letter-book,  Inasmudh 
as  from  the  date  of  his  suspension  in  May  1872  to  the  date  of  his  trial  tSMxf 
months  after,  it  was  never  in  his  custody.  Then  it  is  urged  that  the  Judge  en- 
tirely omitted  to  draw  the  attention  of  the  jury  to  the  fad  that  the  prisoner's  case 
was  not  that  he  contracted  with  the  boatman  directly  with  reference  to  tlrt  hive^ 
of  the  boat  during  the  inundation,  but  that  the  c(Mitraft  was  made  \t4th  JttUodiiuiV 

^  Criminal  Appeal,  No.  296  of  18^3,  from  an  order  of  the  District  Judge  of  NuddeSi 
dated  the  17th  February  1873, 
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and  therefore  the  Judge  was  wrong  in  prominently  calling  the  attention  of  the        187s* 
jury  to  the  faft  that  the  prisoner,  instead  of  paying  the  boatman,  had  paid  Jul-  — ouebn — 
lodhur,  and  directing  them  to  take  that  circumstance  into  consideration  as  evi- 
dence  against  the  prisoner     Then,  and  this  is  ihe  most  important  error  in  the   „ 
summing-up,  and  by  which  undoubtedly  the  Judge  has  misdirected  the  jury  in       Jcoomar 
a  most  important  part  of  the  case,  inasmuch  as  the  Judge  has  directed  the  jury        Boss, 
to  hold  as  conclusive  evidence  against  the  prisoner,  the  faft  that  the  books  which    '^  ^'  ^*  ^ 
are  admitted  by  him  show  that  in  January  there  was  no  such  sum  amounting      ^P*  3^* 
to  Rs.  40  as  cash-balance  from  which  the  prisoner  could  have  paid  the  witness  [*9W.  R.  71.J 
Juilodhur,  as  stated  by  him ;  whereas,  on  referring  to  these  books,  it  appears 
that  up  to  January  there  was  a  balance  of  Rs.  43.    There  are  other  minor  omis- 
sions pointed  out  by  the  prisoner  in  the  petition  of  appeal,  but  we  think  it  suffi- 
cient for  the  purposes  of  this  judgment  to  notice  the  principal  ones  which  have 
been  stated  above.    The  petition  -winds  up  with  a  statement  that  the  sentence 
of  five  years'  rigorous  imprisonment  is  too  severe  with  reference  to  the  prisoner's 
yovith,  and»  on  turning  to  the  answer  of  the  prisoner,  we  find  that  he  is  a  younf 
man  of  the  age  of  21. 

Now,  in  ^18  case,  undoubtedly,  the  summing-up  of  the  Judge  is  very  defect- 
ive, and  he  lias  in  one  or  two  ii^tances,  and  notably  in  the  instance  of  the  cash* 
balance  book,  altogether  laaisdirected  the  jury.  The  jury  in  this  case  have  not 
been  intelligently  guided  by  the  Judge.  Evidence  has  been  placed  before  them 
which  ought  not  to  have  been  placed  before  them,  and  deductions  have  been 
drawn  from  facts  which  do  not  exist.  The  style  of  the  charge  also  appears  to 
us  to  be  veiy  objectionable.  The  jury  are  repeatedly  called  upon  in  the  follow- 
ing tenns  :  "  Do  you  believe  this?"  "  Can  you  believe  fett  ? "  instead  of  leaT- 
isg  diem  to  judge  of  the  evidence,  and  to  decide  what  weight  is  to  be  attached 
tjok. 

Now,  it  is  not  hi  every  case  in  which  there  has  been  a  misdirection  to  the 
Jtirv  that  this  Court  will  set  aside  a  verdift  of  guilty,  but  only  in  such  cases  in 
which  the  accused  has  been  materially  prejudiced,  or  inhere  there  has  been  a 
failure  of  justice.  In  other  words,  if  this  case  had  been  tried  with  the  aid  of 
assessors,  and  this  Court  on  appeal,  after  reading  the  {whole  of  the  evidence, 
should  come  to  the  opinion  that  the  verdift  was  not  warranted  by  the  evidence, 
this  Court  would  be  justified,  under  the  ruling  to  be  found  in  the  case  of  Queen 
y.  Elaht  Bax,  ^  to  set  aside  the  verdift,  to  direft  the  discharge  of  the  prisoner, 
and  not  to  direft  any  fresh  trial.  In  this  case  I  have  very  carefully  gone  through 
flie  evidence,  and  I  think  that  the  prisoner  is  on  that  evidence  entitled  to  an 
acquittal.  (The  learned  Judge  proceeded  to  examine  the  evidence,  and  conti- 
nued : )  On  the  whole  case,  therefore,  if  this  had  been  a  trial  with  the  aid 
bf  the  assessors  instead  of  a  trial  by  jury,  we  should  not  thint  it  right  to  con- 
vift  the  prisoner  upon  this  evidence.  We,  therefore,  do  not  direft  a  fresh  trial, 
but  direft  that  the  prisoner  be  discharged. 

Phear,  J. — I  entirely  concur  in  all  that  has  fallen  from  my  learned  col- 
league, Kemp,  J.,  but  I  think  that,  under  the  circumstances  of  the  case,  it  may 
be  as  well  if  I  add  a  few  words,  inasmuch  as  it  very  constantly  devolves  upon 
me  to  conduct  trials  by  jury,  and  it  seems  to  me,  judging  by  the  aid  of  my  own 
experience,  that  in  one  particular  at  any  rate  the  trial  of  this  case  in  the  Sessions 
Court  has  not  been  exactly  what  the  law  contemplates.  It  seems  to  me  that 
the  Judge's  charge  to  the  jury  was  not  a  summing-up  of  the  evidence  for  the 

^  B.  L  R.  Sup.  Vol.  459. 
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1873.        prosecution  and  defence  such  as  is  prescribed  by  the  words  of  s.  255  of  the  cri- 
minal  Procedure  Code  ;  it  was  rather,  as  I  read  it,  a  sustained  effort  at  persuasion, 

QUEEN       ^^^  there  was  no  real  endeavour  made  by  the  Sessions  Judge  to  present  the  evi- 

^'  dence  on  the  one  side  and  the  other,  both  impartially  before  the  jury.     If  I 

Rajcoomar   may  be  allowed  to  say  so,  I  think  that  this  error  probably  proceeded  from  the 

BosB,       adoption  of  the  narrative  form  of  charge.     It  is  impossible,  I  imagine,  to  put  a 
10  B.  L.  R.    case  to  a  jury  in  the  narrative  form  from  beginning  to  end  with  complete  fairness 

Ap.  36.  to  both  sides  without  giving  the  narrative  a  double  shape,  i.  tf.,  stating  it,  so  to 
[19  W.  R.  71.]  speak,  in  the  alternative,  and  I  apprehend  that  very  few  persons  indeed  are  able 
to  do  this  with  any  great  degree  of  success.  It  is  no  doubt,  most  useful,  be- 
cause it  saves  time,  that  the  Judge  should  state  to  the  jury  in  the  narrative  form 
so  much  of  the  facts  as  are  admitted  on  both  sides.  But  when  he  has  reached  this 
point,  it  is  best,  I  think,  that  he  explain  distinctly  the  issues  of  fact  which  it  remains 
for  the  jury  to  determine,  having  regard  to  that  part  of  the  case  which  is  admitted, 
and  to  the  charges  upon  which  the  prisoners  are  tried  ;  and  having  made  the 
jury  understand  these  issues,  the  more  convenient  mode  of  summing-up  for  him 
to  adopt  is,  in  my  judgment,  to  present  to  the  jury  as  clearly  and  impartially 
as  he  can  a  summary  of  the  evidence,  and  the  considerations  and  inferences 
to  be  drawn  from  the  evidence,  as  they  bear  both  on  the  negative  and  affirmative 
sides  of  each  of  these  issues.  It  is  impossible,  of  course,  for  any  Judge  to  state 
every  item  of  evidence,  or  to  draw  the  attention  of  the  jury  to  every  fact  which 
has  been  deposed  to ;  but  he  can,  without  difficulty,  give  them  a  summary  of 
the  leading  points  of  the  evidence,  and  the  considerations  and  inferences  to  be 
drawn  from  it  on  the  one  side  and  on  the  other.  He  may,  if  he  thinks  fit,  under 
the  last  clause  of  s.  256,  at  the  same  time  express  to  the  jury  his  own  opinion 
as  to  the  facts ;  but  that  is  a  very  different  thing  indeed  from  that  which  the 
Sessions  Judge  has  done  in  this  case.  The  Judge  has  not,  as  I  read  his  charge, 
simply  expressed  his  opinion,  and  then  left  all  the  evidence  fairly  before  fiie 
jury  on  the  one  side  and  on  the  other  for  them  to  judge  of  it  by  the  aid  of  his 
opinion  if  they  chose  to  avail  themselves  of  it.  But  he  has  endeavoured,  I 
think — that  at  any  rate  is  the  impression  which  his  charge  has  given  me — 
from  first  to  last,  to  persuade  the  jury  to  take  the  particular  view  of  the  facts 
and  of  the  inferences  from  the  evidence  which  he  himself  has  taken  and  drawn, 
and  indeed  he  has  left  them  no  loop-hole  for  taking  any  other  view.  This  is 
not  only  not  in  accordance  with  the  enactment  of  the  Code  of  Criminal  Pro- 
cedure as  I  understand  it,  but  I  think  it  is  a  course  calculated  in  the  mofussil 
to  withdraw  altogether  from  the  jury  the  actual  decision  of  the  case.  Probably 
in  other  tribunals  than  a  Mofussil  Sessions  Court,  it  (might  lead  to  exactly  the 
opposite  result  to  that  which  I  suppose  was  desired  by  the  Sessions  Judge,  that 
is,  it  would,  in  such  a  case  as  the  present,  lead  to  the  opposite  view  being  adopt- 
ed by  the  jury,  and  so  would  cause  an  acquittal  to  be  come  to  instead  of  a 
conviction.    I  concur  with  the  decision  pronounced  by  Kemp,  J. 
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[APPELLATE  CRIMINAL.] 

Before  Mr.  Justice  Phear  and  Mr.  Justice  Glover. 

187J. 
THE  QUEEN  v.  KOONJO  LETH  and  others.^  4^  ^^  ^p. 


Verdi^  of  Jury  set  aside — Acquittal — Criminal  Procedure  Code  11  B.  L.  R.  14. 

(Aa  X.  of  1872J,  ss,  263,  2*jiy  28';,  and  288.  [ao  W.  R.  i.] 

On  a  trial  by  jury  before  a  Sessions  Judge,  the  jury  returned  a  verdi6^  of  guilty.  The 

iudge  disagreed  with  the  ver(li6l,  and  submitted  the  case  to  the  High  Court.  Held  tnat  the 
ligh  Court  bad  power  to  set  aside  the  verdift  of  the  jury,  and  to  direct  an  acquittal. 

S.  263  of  the  Criminal  Procedure  Code  (A6t  X.  of  1872)  explained. 

In  this  case  the  prisoners  were  found  guilty  by  a  jury  of  the  o£Fence  of  da- 
coity^  and  some  of  them  of  having  stolen  property  in  their  possession,  knowing 
it  to  be  stolen.  The  Judge  who  tried  the  case  disagreed  with  the  verdid,  and  ac- 
cordingly, under  s.  263  of  the  Criminal  Procedure  Code  (X.  of  1872),  submitted 
the  case  to  the  High  Court. 

Mr.  Ghose  (with  him  Baboo  Lukhy  Churn  Bose)  for  the  prisoners  contend- 
ed that,  when  a  case  has  been  referred  by  a  Judge  under  s.  263  of  the  Crimi- 
nal Procedure  Code,  the  High  Court  can  set  aside  the  verdift  of  a  jury,  and 
direft  an  acquittal.  The  seftion  is  entirely  novel.  The  disagreement  referred  to 
in  s.  263  must  be  a  disagreement  on  faft;  the  Judge  can  settle  any  question  of 
law,  the  jury  are  concerned  with  the  fafts  only.  An  appeal  by  a  prisoner  under 
s.  271  from  a  verdift  of  the  jury  must  be  on  a  question  of  law,  but  in  that  sec- 
tion there  is  no  reference  to  a  disagreement  between  the  Judge  and  jury,  there- 
fore the  "  appeal "  mentioned  in  s.  263  is  to  be  taken  in  a  wider  sense,  and  the 
case  submitted  is  to  be  treated  as  an  appeal  on  a  question  of  fa6t,  as  well  as  of 
law.  [Glover,  J.— But  what  is  the  meaning  of  the  words  in  s.  263,  "  but  it  may 
convift  the  accused  person  on  the  fafts  "?]  That  is,  the  High  Court  may  even 
go  so  far  as  to  convid  a  person  who  has  been  acquitted  by  a  jury,  for  it  could 
not  have  been  the  desire  of  the  Legislature  to  procure  conviftions  solely :  a  re- 
medy for  the  perverse  verdifts  of  juries  is  intended,  and  the  High  Court  can  re- 
verse such  verdifts,  whether  of  acquittal  or  conviftion.  The  innocent  are  to  be 
protefted,  as  well  as  the  guilty  punished,  but  no  doubt  the  words  might  have  been 
more  explicit.  [Phear,  J. — On  a  case  being  referred  under  s.  287,  the  High 
Court  can  acquit  under  s.  288 ;  whereas,  if  the  prisoner  appealed  under  s.  271, 
the  High  Court  cannot  do  so ;  so  if  a  man  has  been  sentenced  to  transportation 
for  life,  the  High  Court  cannot  interfere  with  the  findings  of  faft  of  the  jury, 
whereas,  if  he  is  sentenced  to  be  hanged,  it  can.]  The  whole  of  s.  26  j  must  be 
read  together;  "but it  may  convift,"  &c.,  may  be  in  opposition  to  the  judgment 
of  the  Sessions  Judge.  At  any  rate,  this  Court  is  not  bound  to  convid ;  there 
has  been  no  convidion,  as  no  judgment  was  passed ;  and  the  High  Court  may 
a^ree  with  the  Judge  below,  and  order  the  discharge  of  the  prisoners,  or  pass 
wnatever  sentence  it  may  consider  proper. 

Cur.  adv.  vuU. 

^  Reference  to  the  High  Court,  under  s.  263  of  the  Criminal  Procedure  Code  (Ad  X. 
of  1872),  by  the  Officiating  Sessions  Judge  of  Moorshedabad,  in  his  letter  No.  68|  dated  tho 
^h  March  1873. 
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1873.  Phear,  J.  (after  shortly  stating  the  fads). — Upon  considering  the  evidence, 

Q  we  find  that  the  prisoners  have  been  recognized  by  some  of  the  witnesses  who 

^  have  given  their  testimony ;  that  certain  articles  said  to  have  been  found  in  the 

^'  possession  of  the  prisoners  have  been  identified  also  by  some  of  the  witnesses  as 

KooNjo  articles  which  had  been  stolen  from  the  prosecutor  in  the  course  of  the  dacoity ; 
^"^f  and  there  is  further  a  confession  made  before  the  Magistrate  by  Koonjo  Leth, 
11  B.  L.  R.  14'  one  of  the  prisoners  jointly  tried  with  the  others,  and  in  this  confession  every  one 
[ao  W.  R.  I.]  of  the  other  prisoners,  as  well  as  Koonjo  Leth  himself,  are  mentioned  as  taking 
part  in  the  dacoity.  If  there  were  nothing  on  the  record  serving  to  impeach  these 
several  heads  of  evidence,  no  doubt  the  case  against  the  prisoners  would  be  very 
strong  indeed.  The  Judge,  however,  has  given  reasons  for  thinking  that  the  re- 
cognition of  the  prisoners  by  the  witnesses  cannot  be  depended  upon ;  that  the 
identification  of  stolen  articles  is  untrustworthy;  and  that  the  confession  of 
Koonjo  Leth  is  not  a  true  and  real  confession,  but  a  confession  which  has  been 
obtained  by  some  contrivance  of  the  police,  or  in  such  a  way  at  any  rate  as 
serves  to  render  it  altogether  untrustworthy.  We  concur  with  the  Judge  in  this 
view.  Indeed,  I  may  say  for  myself  that,  if  I  had  to  judge  of  the  fafts  merely 
by  the  testimony  of  the  prosecutor  and  the  other  witnesses  who  have  been 
called  on  the  side  of  the  prosecution,  I  should  almost  doubt  whether  there 
had  been  a  real  dacoity  at  all.  (The  learned  Judge  read  and  commented 
on  the  evidence  of  the  witnesses  and  the  confession  of  Koonjo  Leth,  and  con- 
tinued) :  I  need  not  go  further  in  detail  into  the  evidence.  I  have  stated  enough, 
I  think,  to  indicate  the  ground  upon  which  we  entirely  concur  with  the  Judge 
'  in  thinking  that  the  prisoners,  excepting  the  first  one,  ought  not  to  have  been 
convicted  upon  the  evidence  which  is  on  the  record.  The  confession  of  Koonjo 
Leth,  of  course,  could  not  have  been  legally  used  against  the  others  at  all  ex- 
cepting to  such  an  extent  as  it  was  substantially  corroborated  by  unimpeachable 
evidence  aliunde.  But  so  far  from  this  being  the  case,  as  I  have  already  men- 
tioned, wherever  the  confession  is  really  tested  it  is  proved  to  be  false.     *     * 

•  *  On  the  whole,  then,  we  think,  as  I  have  already  said,  the  prisoners  ought 
not  to  have  been  convicted,  and  that  in  thei  nterests  of  justice  all  the  prisoners, 
excepting  the  first  prisoner,  ought  to  be  acquitted. 

But  a  question  of  somewhat  of  a  serious  character  has  arisen  as  to  our  powers 
in  this  case  to  acquit.  The  case  comes  before  us  in  consequence  of  the  Judge 
having  submitted  it  to  this  Court  under  the  provisions  of  s.  263  of  the  new  Cri- 
minal Procedure  Code.     According  to  that  section  :   "  In  cases  tried  by  jury, 

•  *  if  the  Court  disagrees  with  the  verdict  of  the  jurors,  or  of  a  majority  of 
such  jurors,  and  considers  it  necessary  for  the  ends  of  justice  to  do  so,  it  may 
submit  the  case  to  the  High  Court,  and  may  either  remand  the  prisoner  to  cus- 
tody, or  admit  him  to  bail.  The  High  Court  shall  deal  with  the  case  so  sub- 
mitted as  with  an  appeal,  but  it  may  convict  the  accused  person  on  the  facts, 
and,  if  it  does  so,  shall  pass  such  sentence  as  might  have  been  passed  by  the 
Court  of  Session."  Do  these  words,  "  shall  deal  with  the  case  so  submitted  as 
with  an  appeal,"  mean  that  the  case  submitted  shall  be  in  all  respects  consider- 
ed and  situated  as  an  appeal.  If  so,  then  it  is  an  appeal,  if  not  preferred  by  the 
prisoner,  yet  preferred  on  his  behalf  against  a  conviction  of  a  jury ;  and  s,  zji 
says :  '*  If  the  conviction  was  in  a  trial  by  jury,  the  appeal  shall  be  admissible 
on  a  matter  of  law  only." 

In  the  ease  before  us,  the  ground  upon  which  the  verdict  of  the  iuiy  is 
sought  to  be  set  aside  is  undoubtedly  in  substance  a  matter  of  fact,  ana  not  a 
matter  of  law.  The  construction  of  these  words  to  mean  that  the  case  submit- 
ted is  to  be  considered  essentially  as  an  appeal  seems  to  be  somewhat  favoured 
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by  the  words  which  follow — *'  but  it  may  convict  the  accused  person  on  the  facts,"        1873. 
because  '*  but "  seems  to  imply  something  in  the  way  of  opposition  to,  or  in-  — -j — ■^— 
consistency  with,  what  would  be  the  case  of  an  appeal  if  that  "  but "  was  not      Q^^^^ 
there.    And,  certainly,  if  the  appeal  were  preferred  by  the  prisoner,  it  would  be      koonio 
admissible  on  matter  of  law  only.    At  the  same  time  it  is  also  obvious  that,       - 
in  the  case  of  an  appeal  preferred  by  the  prisoner,  the  Appellate  Court  could         ^^^ 
never  have  any  occasion  to  convict  on  the  facts,  because  by  the  nature  of  the  "  ^*  L-  *^  *4» 
case  such  an  appeal  must  always  be  an  appeal  against  a  conviction  already  ar-  ^^  ^'  ^*  ''^ 
,rived  at  in  the  Court  below.    And  in  the  case  of  an  appeal  preferred  on  the  part 
of  the  Crown  against  an  acquittal  (allowed  for  the  first  time  by  s.  272  of  the  new 
Code),  it  does  not  appear  that  there  is  any  restriction  imposed  relative  to  the  ex- 
ercise of  the  discretion  of  the  Appellate  Court.     Therefore,  looking  back  again 
to  the  words  of  the  section  which  I  have  already  read,  it  seems  to  me,  on  the 
whole,  that  the  case  submitted  must,  under  this  section,  in  the  case  of  a  con- 
viction, be  intended  by  the  Legislature  to  be  submitted  for  a  wider  purpose  than 
simply  that  of  becoming  an  appeal  presented  by  the  prisoner.    The  words  are : 
"  If  the  Court  disagrees  with  the  verdict  of  the  jurors,  or  of  a  majority  of  such 
jurors,  and  considers  it  necessary  for  the  ends  of  justice  to  do  so,  it  may  sub- 
mit the  case  to  the  High  Court."     Now,  the  Court  may  disagree  with  the  ver- 
dict of  the  jury,  either  on  the  ground  that  the  jury  had  not  followed  its  directions 
on  a  point  of  law,  or  on  the  ground  that  the  jury  had  found  the  facts  against 
what  appeared  to  the  Judge  to  be  the  weight  of  evidence.    If  the  Legislature 
had  intended  the  case  which  was  to  be  submitted  by  the  Judge  in  the  event  of 
a  conviction  to  be  limited  to  a  point  of  law  only,  nothing  would  have  been  easier 
than  to  have  used  words  which  would  have  made  that  limitation  perfectly  un- 
mistakable.   But  the  words  I  have  read  are,  on  the  contrary,  general  words 
without  any  limitation  at  all ;  and  it  seems  to  me  impossible  in  reason  to  con- 
strue them  otherwise  than  as  extending  to  a  disagreement  with  the  verdict  on 
matter  of  fact  as  well  as  on  matter  of  law. 

And  then  the  section  goes  on  to  say  :  "  And  if  the  Court  considers  it  neces- 
sary for  the  ends  of  justice  to  do  so."  It  appears  to  me  that  justice  may  as  much 
require  that  a  verdict  of  the  jury  should  be  revised  in  a  case  in  which  the  jury 
has  gone  wrong  on  facts  as  in  a  case  where  it  has  made  a  mistake  in  regard  to  v 

law.  So  that,  on  the  whole,  I  think  there  is  really  no  limitation  as  to  the  nature 
of  the  case  which  the  Judge  may  send  up  to  the  High  Court  under  this  section. 
In  other  words,  I  think,  he  may  submit  to  the  High  Court  a  case  in  which  he 
disagrees  with  the  jury  in  their  finding  of  facts,  as  well  as  a  case  in  which  he 
complains  that  the  jury  has  not  followed  his  directions  as  to  the  law.  And  I 
think  that  the  word  "  but "  may  possibly  be  used  not  so  much  in  opposition  to 
the  word  "  appeal "  in  the  first  part  of  the  passage,  as  perhaps  in  opposition  to, 
or  enlargement  of,  the  enactment  of  s.  272.  According  to  s.  272,  "the  Local 
Government  may  direct  an  appeal  by  the  public  prosecutor,  or  other  officer  spe- 
cially or  generally  appointed  in  this  behalf,  from  an  original  or  appellate  judg- 
ment of  acquittal ;  but  in  no  other  case  shall  there  be  an  appeal  from  a  judg- 
ment of  acquittal  passed  in  any  Criminal  Court."  Construing  the  word  "  but"  . 
to  be  used  with  reference  to  this  section,  it  would  simply  mean  that,  upon  a  case  - 
submitted  by  the  Judge,  the  Court  may,  in  the  event  of  an  acquittal,  convict  the 
accused  person  on  the  facts,  notwithstanding  the  general  prohibition  to  be  found 
in  the  words  of  s.  272,  which  I  have  read.  Or,  again,  it  may  be  used  with  re- 
ference to  the  situation  of  a  case  so  submitted  by  the  Judge  when  it  comes  up 
to  the  High  Court.  That  situation  is  peculiar  in  this  respect,  namely,  that  no 
judgment  has  been  passed  in  the  Court  below  from  which  this  so-to-speak  appe^ 
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^873.        has  been  brought ;  and  this  part  of  the  passage  may,  therefore,  mean  that,  in 

Qy^gjj      the  event  of  the  Court,  upon  consideration  of  the  case  submitted,  being  of  opinion 

that  there  should  be  a  conviction  and  judgment  thereon,  it  is  empowered  to  pass 

KooNjo      ^^  *^  *^  original  Court,  notwithstanding,  and  indeed  because  there  has  been 

^^^       none  passed  in  the  Court  below.    However  this  may  be,  it  seems  to  me,  after 

jj  g  -     '   ,   the  best  consideration  which  I  can  give  to  the  question,  that,  on  a  case  submit- 

F     W  R     1  *^^  ^^  ^  Sessions  Judge  under  the  provisions  of  s.  263,  the  High  Court  can  ac- 

tao     .    .  I.J  q^jj^  ^Y^Q  prisoner,  if  it  so  thinks  fit,  on  the  facts,  notwithstanding  that  the  jury 

has  found  the  prisoner  guilty. 

I  construe  the  words  "  shall  deal  with  the  case  so  submitted  as  with  an  ap- 
peal "  simply  as  directing  the  procedure  to  be  followed,  such  as  regards  the 
notices  which  are  necessary  to  be  served,  and  so  on.  And  I  apprehend  that 
under  these  words  the  Court  may,  if  the  case  calls  for  it,  send  for  additional  evi- 
dence, and  may  deal  with  the  case  generally  as  is  provided  in  Chap.  XX.  with 
regard  to  appeals.  No  doubt,  the  result  of  this  construction  is,  that  the  prison- 
er is  in  a  better  situation  with  regard  to  an  appeal,  if  that  appeal  be  made  through 
the  intervention  of  the  Judge  under  s.  263,  than  if  he  had  preferred  it  himself, 
because  s.  271  immediately  says  that,  if  the  conviction  was  in  a  trial  by  jury, 
the  appeal  by  the  person  convicted  shall  be  admissible  on  a  matter  of  law  only. 
But  this  is  not  the  only  peculiarity  of  a  similar  kind  which  is  to  be  found  in  this 
new  Criminal  Procedure  Code,  because,  in  th^  event  of  the  conviction  of  a  pri- 
soner by  a  jury  for  the  crime  of  murder  and  sentence  of  death  following  thereon, 
upon  the  reference  which  must  be  made  to  this  Court  for  confirmation  of  the 
sentence,  this  Court  has  the  power  by  s.  288  to  acquit  the  prisoner  on  the  facts, 
although  if  the  prisoner  had  been  sentenced  to  transportation  for  life  instead  of 
to  death,  and  had  simply  himself  appealed,  the  Court  would  not  have  been  able 
to  disturb  the  verdift  of  the  jury  on  the  facts. 

I  am,  therefore,  of  opinion  that  all  the  prisoners,  excepting  the  first  prisoner, 
should  be  acquitted  and  discharged  from  custody  so  far  as  this  conviction  is  con- 
cerned. The  case  is  different  with  regard  to  Koonjo  Leth,  because  he  undoubt- 
edly has  confessed  to  having  taken  a  part  in  the  dacoity,  and  that  confession  is 
^mple  evidence  as  against  him  to  support  the  conviction.  As  it  falls  upon  us 
to  pass  sentence  upon  Koonjo  Leth,  we  think  that  the  sentence  should  be  three 
years'  rigorous  imprisonment. 

Glovbr,  J. — ^I  concur  in  this  judgment  except  in  so  far  as  doubt  is  thrown 
upon  the  occurrence  of  the  dacoity.  I  see  no  reason  to  discredit  the  evidence 
on  this  point,  and  the  jury  were  satisfied  that  a  dacoity  did  take  place. 

Conviction  set  aside,  except  with  regard  to  Koonjo  Leth, 


->»<- 


1873. 


Be/ore  Mr.  Justice  Kemp  and  Mr.  Justice  Phear. 


AprUzo.  THE  QUEEN  v.  KHERAJ  MULLAH  and  another.^ 

II  B.  L.  R.  33  Code  of  Criminal  Procedure  (A£t  X.  of  i8';2),  Chap.  XVIII.^  s.  228'-~Magisirate 
[ao  W.  R.  13.]  -Nummary  Trial^Appeal. 

If,  on  appeal  from  a  summary  trial  under  Chap.  XVIII.  of  the  Criminal  Procedure 
Code,  the  eviaence  before  the  Judge  is  not  sufficient  to  reasonably  satisfy  him  that  the 
prisoner  has  been  rightly  convicted,  he  ought  to  acquit  him. 

>  Criminal  Miscellaneous  Case,  No.  82  of  18^3,  from  an  order  of  the  Sessions  Jud|re 
oC  the  24-Peminnas,  dated  the  8th  April  1873,  affirming  an  order  of  the  Joint-Magistrate 
of  Diamond  Harbour,  dated  the  ist  March  18^3. 
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Kheraj  Mullah  and  Abdool  Sheikh  were  convicted  by  the  Joint-fttagls^        1873. 

trate  of  Diamond  Harbour,  on  the  ist  March  1873,  ^^  causing  hurt,  and  were  — q^^^ 
sentenced  to  rigorous  imprisonment  for  four  months  and  to  a  fine  of  fifty  rupees,      ^ 
or  in  default  of  payment  of  the  fine  tt>  two  months'  further  rigorous  imprison-  ^' 

ment.    The  trial  was  conducted  under  Chap.  XVIIl.  of  the  Criminal  Pro-     ^«^^J 
cedure  Code  (Act  X.  of  1872).     The  prisoners  appealed  to  the  Court  of  Ses-     M^^-lah, 
sions.    The  Sessions  Judge,  being  of  opinion  that  the  record  of  the  case  did  "  ^*  ^.^'  ^* 
not  embody  the  substance  of  what  the  complainant's  witnesses  stated,  which  [»>  W.  R.  13.] 
the  law  intended  it  should  do,  and  that  it  was  necessary  that  all  the  provisions 
of  the  law,  with  respect  to  what  is  required  to  be  put  on  record,  should  be 
fully  complied  with,  referred  the  case  to  the  High  Court  under  s.  296  of  the 
Criminal  Procedure  Code  (Act  X.  of  1872). 

The  High  Court  (Kemp  and  Pontifex,  JJ.),  however,  considered  that  the 
judgment  of  the  Magistrate  gave  the  substance  of  the  evidence  both  for  the  pro^ 
secution  and  defence  (see  s.  228  of  the  Criminal  Procedure  Code  (Act  X.  of 
1872),  and  remanded  the  case  to  the  Sessions  Court  for  trial. 

On  remand  the  Sessions  Judge  held  that  it  was  impossible  for  him  on  the 
record  as  it  stood  to  say  that  the  Joint-Magistrate  was  wrong  in  believing  the 
witnesses ;  that  he  could  not,  from  the  statements  of  the  witnesses  on  the  record, 
form  any  opinion  as  to  their  credibility ;  that  there  was  nothing  in  the  evidence 
which  would  warrant  him  in  finding  that  the  witnesses  were  not  speaking  the 
truth ;  and  that,  therefore,  it  appeared  to  him  that  all  that  the  Appellate  Court 
could  do  in  such  a  case  was  to  see  whether  the  evidence  on  the  record  was 
sufficient  to  sustain  the  conviction.  The  learned  Judge  examined  the  evidence, 
and  found  that,  on  the  record  as  it  was  before  him,  it  was  not  possible  for  him 
to  say  that  the  Magistrate  came  to  a  wrong  conclusion  in  finding  the  prisoners 
guilty  of  causing  hurt.  The  Judge  went  on  to  say  that  it  had  been  suggested 
that,  under  s.  282,  the  Appellate  Court  had  the  power  of  directing  further  en- 
quiry to  be  made,  or  additional  evidence  to  be  taken ;  but  that  he  could  not 
exercise  that  power  in  the  present  case,  for  he  could  not  name  any  particular 
point  which  required  further  enquiry,  nor  did  he  know  of  any  additional  evi- 
dence which  the  Magistrate  had  omitted  to  take,  and  which  he  could  direct 
the  Magistrate  to  take ;  that  what  he  did  think  necessary  was  that  the  Jdnt- 
Magistrate  should  have  more  fully  stated  the  substance  of  the  evidence  on  which 
the  conviction  was  had  ;  that  the  High  Court  did  not  think  this  to  be  necessary ; 
that  the  evidence  as  it  stood  was  sufficient  to  sustain  the  conviction,  and  that, 
therefore,  he  must  reject  the  appeal. 

From  this  judgment  the  prisoners  appealed  to  the  High  Court. 

'  Mr.  Ghose  (with  him  Baboo  Bykunt  Nath  Doss)  for  Kheraj  Mulhth.^— The 
Sessions  Judge  ought  to  have  tried  the  appeal,  if  he  could  come  to  no  opinion : 
the  High  Court  will  quash  the  conviction.  The  prisoners  are  entitled  to  any 
^oubt. 

Baboo  Ntlmadhuh  Bose  for  Abdool  Sheikh. 

The  judgment  of  the  Court  was  delivered  by 

Phear,  J. — It  seems  to  us  that  the  Judge  treated  the  appeal  before  him  more 
as  if  it  were  a  special  appeal  than  a  regular  appeal,  and  because  he  did  not  find 
sufficient  on  the  record  to  convince  him  that  the  Magistrate  was  entirely  wrong, 
he  therefore  affirmed  his  decision. 

But  the  Judge  was  in  the  situation  of  an  Appellate  Court  in  which  the  mat- 
ter came  before  him  on  regular  appeal,  and  he  ought  to  have  judged,  as  best  he 


Digitized  by 


Google 


590  BENaAL  LAW  REPORTS.  VOL.  XI. 

1873.        could,  from  the  materials  put  before  him  on  the  Magistrate's  written  judgment, 

— Q^^^^ —  whether  or  not,  as  a  matter  of  fact,  the  prisoners  had  committed  the  offence  of 

^  which  they  had  been  convicted.  On  reading  the  Sessions  Judge's  judgment,  it 

^'  seems  pretty  clear  that  he  was  unable  even  with  the  aid  of  the  Magistrate's  find- 

HERAj      jj^g^  ^^  £qj.j^  ^^  independent  judgment  as  to  whether  the  prisoners  had  commit- 

Mullah,     ^^^  the  offence  or  not.     That  being  so,  it  was,  I  think,  his  duty  to  have  acquitted 

11  B.  L.  R.  33.  them.  If  the  evidence  which  came  before  him,  whatever  its  shape,  was  not  suflfi- 

[ao  W.  R.  13.]  cient  to  reasonably  satisfy  him  that  the  prisoners  had  been  rightly  convicted,  he 

ought  to  have  acquitted  them. 

There  is  a  passage  in  his  judgment  which  leads  us  to  suppose  that  the  Ses- 
sions Judge  somewhat  misapprehended  the  effect  of  the  decision  of  a  Division 
Bench  of  this  Court  passed  upon  his  previously  made  reference.  He  appears  to 
imagine  that  he  was  in  some  way  bound  by  that  decision  of  this  Court  to  accept 
the  finding  of  fact  come  to  by  the  Magistrate.  The  decision  of  the  Division  Bench 
has  been  read  to  us,  and  Kemp,  J.,  indeed  pronounced  that  decision,  and  I  think 
it  quite  clear  that  it  was  not  the  intentibn  of  the  Division  Bench  to  fetter  the  Ses- 
sions Judge  in  any  way  in  regard  to  his  judgment  on  the  facts  of  the  case  from 
the  evidence  such  as  it  was  disclosed  in  the  Magistrate's  judgment.  We  think, 
as  I  have  already  said,  that  so  far  as  we  can  arrive  at  the  Judge's  view,  he  ought 
to  have  acquitted  the  prisoners  instead  of  dismissing  the  appeal.  We  accord- 
ingly direct  that  they  be  acquitted  and  discharged  so  far  as  this  charge  is  con- 
cerned. 

The  fine,  if  paid,  must  be  refunded. 

Conviction  quashed. 


1873. 


APPELLATE  CRIMINAL. 


Before  Sir  Richard  Couch,  Kt,,  Chief  Justice  y  Mr,  Justice  Jackson,  Mr.  Jus- 
Apnl  21.  y^-^^  Phear,  Mr,  Justice  Ainslie,  and  Mr,  Justice  Pontifex, 

II  B.  L.  R* 

347.  THE  QUEEN  v,  SABED  ALI  and  others.^ 

[ao  W.  R.  5.] 

Penal  Code  (Act  XLV,  of  i860) ^  s,  i^g  &  s,  joo,  excep,  2 — Unlawful  Assembly-^ 
Common  Object — Murder, 

One  member  of  an  unlawful  assembly,  whose  common  object  was  to  eject  certain  per- 
sons from  a  piece  of  land  the  title  to  which  was  disputed,  fired  at  and  killed  one  of  such 
persons.  Held  (by  CoucH,  C.J.,  and  Jackson,  Phear,  and  Pontifbx,  JJ.)  that,  the  act 
being  sudden  and  unpremeditated,  the  other  members  of  the  assembly  were  not  guilty  of 
the  offence  of  murder  under  s.  149  of  the  Penal  Code,'  but  of  rioting  armed  with  a  dead- 
ly weapon  under  s.  148.    Atnslie,  J.,  dissented. 

Sabed  Ali,  Ain  Ali  alias  Anoo  Ali,  Kaloo  Sikdar,  and  Gundhutbo  Khan, 
were  convicted  \^  the  Sessions  Court  of  Backergunge,  constituted  of  a  Judge  and 
two  assessors,  of  the  offence  of  murder  under  the  provisions  of  s.  149  of  the  In- 
dian Penal  Code,  and  sentenced  each  to  the  punishment  of  transportation  for 
life. 

*  Criminal  Appeal,  No.  979  of  1873,  from  an  order  of  the  Sessions  Judge  of  Backer- 

■  Act  XLV.  of  i860,  s.  149. — "  If  an  offence  is  committed  by  any  member  of  an  un- 
lawful assembly,  in  prosecution  of  the  common  obje^  of  that  assembly,  or  such  as  the 
members  of  that  assembly  knew  to  be  likely  to  be  committed  in  the  prosecution  of  that 
objeft,  every  person  who,  at  the  time  of  the  committing  of  that  offence,  is  a  member  of  the 
same  assembly,  is  guilty  of  that  offence." 
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The  material  facts  of  the  case  were  stated  thus  in  the  judgment  of  the  Ses-        1873. 
sions  Judge.    He  says  : —  ■ 

"  I  agree  with  the  assessors  that  it  is  clearly  proved  that  the  prisoners  and       Queen 
others  attacked  Fuckepr  Buksh  whilst  he  was  ploughing  his  own  land  in  com-  ""• 

pany  with  his  three  kinsmen  and  co-sharers,  Somed  Ali,  Sharef  Ali,  and  Kadez  Sabed  Ali, 
Ali,  and  that,  in  the  struggle,  Tareboolah,  one  of  the  attacking  party  (but  not,  "  B.  L.  R. 
it  may  be  observed,  one  of  the  prisoners),  fired  a  gun  loaded  with  small  shot,  347- 
killing  Somed  Ali  on  the  spot,  and  wounding  Sharef  Ali  on  the  back.  All  the  20  W.  R.  5.] 
the  prisoners  therefore,  as  taking  part  in  the  riot,  and  having  the  same  object  in 
view,  namely,  to  drive  Fuckeer  Buksh  off  the  land,  are  in  the  eye  of  the  law  guilty 
of  murder  ...  It  seems  to  me,  therefore,  quite  clear,  first,  that  the  land 
was  in  the  possession  of  Fuckeer  Buksh,  and  that  he  and  his  companions  were 
ploughing  it  when  they  were  attacked  ;  and,  second,  that  the  reason  assigned  by 
Fuckeer  Buksh  for  the  attack  is  the  natural  and  probable  one,  namely,  that  Sabed 
Ali,  having  paid  up  the  full  rent,  was  determined  not  to  allow  Fuckeer  Buksh 
to  hold  and  cultivate  his  land  until  he  made  good  his  quota.  I  cannot  doubt 
that  the  unexpected  resistance  offered  by  Somed  Ali  and  Sharef  Ali,  but  more 
specially  by  the  former,  who  was  a  young  and  powerful  fellow,  and  who  snatched 
a  latti  from  the  hands  of  one  of  his  adversaries,  and  laid  about  vigorously  with  it, 
led  to  the  sudden  and  probably  at  first  unintended  use  of  the  gun  by  Tareboolah. 
Finding  his  party  driven  back  by  the  two  men,  Somed  Ali  and  Sharef  Ali,  for  the 
two  old  men  Fuckeer  Buksh  and  Kadez  Ali  were  not  of  much  account  (though 
Fuckeer  Buksh's  right  hand  shows  that  he  was  considerably  knocked  about),  Ta- 
reboolah raised  his  gun  and  fired,  striking  the  advancing  Somed  Ali  full  in  the 
chest.  Sharef  Ali  saw  the  impending  blow,  and  just  had  time  to  turn  and  fly, 
and  so  received  a  considerable  portion  of  the  charge  in  his  back. 

"  I  hold  it  therefore  proved  on  the  evidence  that  all  the  prisoners  are  guilty 
of  the  offence  laid  to  their  charge. 

"  The  Court,  concurring  with  the  assessors,  finds  that  Sabed  Ali,  Ain  Ali 
alias  Anoo  Ali,  Kaloo  Sikdar,  and  Gundhurbo  Khan,  are  guilty  of  the  offence 
specified  in  the  charge,  namely,  that  they,  being  members  of  an  unlawful  assem- 
bly, in  the  prosecution  of  the  common  objeft  of  which,  namely,  to  enforce  a  sup- 
posed right  to  a  certain  piece  of  land,  one  Tareboolah,  a  member  of  the  said  un- 
lawful assembly,  committed  murder  by  causing  the  death  of  one  Somed  Ali,  have 
committed  the  offence  of  murder,  and  have  thereby  committed  an  offence  under 
8. 149  of  the  Indian  Penal  Code,  punishable  under  s.  302  of  the  said  Code,  and 
the  Court  directs  that  the  said  Sabed  Ali,  Ain  Ali  alias  Anoo  Ali,  Kaloo  Sikdar, 
and  Gundhurbo  Khan,  be  each  punished  with  transportation  for  life  from  this 
date." 

The  prisoners  appealed  to  the  High  Court. 

The  appeal  came  on  for  hearing  before  a  Division  Bench  (Phear  and  Ains- 
lie,  JJ.),  when,  in  consequence  of  a  difference  of  opinion  between  their  Lord- 
ships, the  record  was,  by  the  order  of  Phear,  J.,  submitted  to  the  Chief  Justice 
for  the  appointment  of  a  third  Judge.  The  Chief  Justice,  under  the  provisions 
of  the  Criminal  Procedure  Code  (Act  X.  of  1872),  s.  27.1,  added  three  Judges 
to  the  Judges  of  the  Division  Court,  and  the  appeal  was  then  heard  by  five 
Judges. 

Baboos  Ambica  Churn  Base  and  Rojoneenath  Base  for  the  appellants  con- 
tended that  the  act  was  done  in  self-defence.  It  does  not  amount  to  murder. 
The  Judge  finds  that  there  was  no  intention  to  use  the  gun.  Consequently  there 
was  no  intention  to  kill  Somed.  The  act  would  come  under  excep.  2,  s.  300  of 
the  Indian  Pensd  Code,  as  it  was  done  in  defence  of  private  property. 
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1873.  No  one  appeared  for  the  Crown. 

Q  _  The  following  judgments  were  delivered  : — 

^  AiNSLiE,  J.i — In  this  case  there  was  a  dispute  about  a  piece  of  land  be- 

^'         tween  Fuckeer  Ali  and  Sabed  Ali,  which  ended  in  a  riot,  in  the  course  of  which 
SABED  Ali,   ^  jjj^jj  named  Tareboolah,  one  of  the  party  of  the  prisoners,  fired  a  gun,  and 
II  B.  L.  R.    tilled  Somed  Ali.     It  has  been  found  by  the  Judge  that  Tareboolah  was  a  mem- 
347-        ber  of  an  unlawful  assembly,  of  which  the  prisoners,  whose  appeal  1s  now  before 
[v)  W.  R.  5.]  tiie  Court,  were  also  members ;  and  as  to  Sabed  Ali  it  is  also  shown  by  the  evi- 
dence that  he  directly  invoked  the  aid  of  the  party  among  whom  was  this  Tareb- 
oolah, armed  with  a  gun.    Tareboolah  himself  is  not  under  trial ;  but  the  Judge, 
in  order  to  apply  the  provisions  of  s.  149  of  the  Penal*  Code  to  the  other  prison- 
ers, has  considered  the  nature  of  the  offence  committed  by  Tareboolah,  and 
has  found  that  it  was  murder,  and  in  that  finding  I  think  he  was  clearly  right. 
Under  s.  1 49  he  has  convicted  the  present  appellants  of  that  same  offence,  and 
sentenced  them  to  transportation  for  life.    If  they  are  rightly  convicted  under 
that  section,  the  Court  can  pass  no  milder  sentence ;  if  that  punishment  is  too 
severe,  it  can  be  reduced  by  the  Local  Government ;  but  the  only  question  just 
now  before  us  is  whether  the  conviction  and  sentence  are  according  to  law. 

S.  149  runs  as  follows  : — {reads).  The  last  words  are  very  stringent;  if 
the  section  applies,  the  Court  is  bound  to  convift  of  the  particular  offence. 
Tareboolah  committed  the  offence  of  murder ;  he  was,  at  the  time  of  the  mur- 
der, a  member  of  an  unlawful  assembly ;  the  accused  were  also  members  of  that 
unlawful  assembly  at  the  time  when  the  murder  was  committed ;  then  the  ques- 
tions are,  firstly,  was  the  murder  committed  in  prosecution  of  the  common  objed 
of  the  assembly  ?  and,  secondly,  did  the  accused  know  that  such  an  offence  was 
likely  to  be  committed  ? 

As  to  the  first,  I  find  it  impossible  to  say  that  the  murder  which  occurred 
wa9  not  comniitted  in  prosecution  of  the  common  object.  It  seems  to  me  that 
the  common  object  was  not  merely  to  eject  the  party  of  Fuckeer  Ali  from  the 
disputed  field,  but  that  it  was  to  do  so  by  show  of  force,  and,  if  necessary,  by 
actual  force.  I  do  not  think  it  possible  on  the  evidence  to  say  that  the  common 
object  was  limited  to  the  ejectment,  and  that  the  use  of  force  was  not  deliberately 
contemplated  ;  nor  do  I  think  that  we  may  say  that  force  was  only  a  means  to 
an  end,  and  that  the  ultimate  objed  of  obtaining  possession  of  the  field  was  the 
only  common  objeft  of  the  party;  it  was  clearly  the  deliberate  intention  of  the  un- 
lawful assembly  to  use  certain  means  to  obtain  a  certain  end,  and  I  am  there- 
fore unable  to  come  to  any  other  conclusion  than  that  the  common  object  was 
compounded  both  of  the  use  of  the  means  and  the  attainment  of  the  end.  The 
evidence  distinctly  establishes  that  a  number  of  men  proceeded  to  the  spot  to 
eject  Fuckeer  Ali ;  that  they  or  several  of  them  were  armed  with  lattisj  and  that 
one  who  was  found  among  the  party  when  the  riot  commenced,  though  we  do 
not  know  when  he  joined  it,  was  armed  with  a  gun ;  and  that,  on  resistance  be- 
ing offered,  they  proceeded  to  use  violence ;  and,  judging  of  their  intentions 
from  their  actions,  I  cannot  help  finding  that  it  was  from  the  first  their  intention 
to  overpower  by  force  any  resistance  to  the  occupation  of  the  field.  This  vio- 
lence actually  extended  to  the  causing  of  the  death  of  Somed  Ali  under  circum- 
stances which  undoubtedly  made  the  homicide  murder  on  the  part  of  Tareboolah. 
On  diis  point,  I  believe,  we  are  all  agreed. 

i  then  come  to  my  second  question — ^Was  this  murder  an  offence  which  the 
members  of  the  unlawful  assembly  knew  to  be  likely  to  be  committed  in  pro- 

^  T  his  judgment  was  read  by  the  Chief  Justice,  Ainslie,  J.,  being  absent  on  leave. 


Digitized  by 


Google 


JBENGAL  LA  W  REPORTS.  VOL.  XL  594 

secution  of  their  common  object,  such  common  object  being  the  use  of  force,  if        '^73* 
necessary,  to  obtain  possession  of  the  land  ?   I  take  it  that,  when  the  law  speaks      Qu£bn 
of  a  man  knowing  the  probable  result  of  his  acts,  it  meant  that  an  ordinary  man  ^, 

bringing  his  reason  to  bear  on  the  matter  must  know  that  such  result  will  pro-  sabed  Ali, 
bably  ensue  from  his  aft.  If  A  intentionally  and  without  lawful  excuse  fires  a  ,,  b.  L.  r! 
bullet  into  B's  body,  he,  if  not  of  unsound  mind,  must  know  that  death  is  the  '    * 

probable  result,  though  he  does  not  know  that  death  will  actually  result.  B  may  r^  ^^  ^  ., 
recover;  but,  if  he  does  not  recover,  the  causing  of  death  is  the  intentional  ad 
of  A.  ■  It  is  no  excuse  for  A  to  say  that  he  had  not  brought  his  mind  to  bear  on 
the  consequences  of  his  aft ;  that  he  had  not  thought  of  the  matter,  and  there- 
fore did  not  know  at  the  time  of  committing  the  aft  what  the  probable  result 
would  be.  If  the  aft  done  is  such  that  a  reasonable  man  who  chooses  to  consi- 
der it  must  know  the  probable  result,  the  law  will  presume  the  exercise  of  rea- 
son and  the  consequent  knowledge. 

A  number  of  men  armed  with  clubs  go  out  to  enforce  a  right  or  supposed 
right  by  the  use  of  those  clubs ;  resistance  is  offered,  and  it  becomes  a  question 
whether  they,  instead  of  overpowering  their  adversaries,  are  not  overpowered 
themselves,  is  it  likely  that,  under  such  circumstances,  they  will  measure  their 
blows  ?  Yet  clearly  they  have  no  right  of  private  defence,  and  if  they  cause  hurt 
in  any  degree,  they  must  take  the  consequences.  It  cannot  be  said  that  a  man 
who  attacks  another  with  a  weapon  calculated  to  inflict  serious  injury,  though 
without  intention  of  taking  life,  and  finds  unexpected  resistance,  is  justified  by 
that  resistance  in  taking  life.  It  may  not  have  been  his  intention  at  first  to  do 
so,  but  it  comes  to  be  his  intention,  or  at  any  rate  he,  under  the  pressure  of  the 
position  into  which  he  has  forced  himself,  comes  to  commit  an  act  so  immi- 
nently dangerous  that  it  must  in  all  probability  cause  such  bodily  injury  as  is 
likely  to  cause  death,  without  any  excuse  for  incurring  the  risk  of  causing  such 
injury,  and  by  that  act  he  commits  murder.  As  it  is  with  the  individual,  so  also 
is  it  with  the  members  of  an  unlawful  assembly  collected  with  the  common  ob- 
ject of  gaining  a  certain  end  by  violence,  if  it  cannot  be  obtained  otherwise. 
They  are  bound  to  assume  that  the  persons  they  are  about  to  attack  will  exer- 
cise their  right  of  private  defence  ;  and,  as  it  seems  to  me,  they  must  therefore 
contemplate  the  probability  of  the  use  of  very  considerable  force,  and  cannot 
with  any  shade  of  reason  say  that  the  hurt  likely  to  be  inflicted  is  likely  to  be 
limited  at  any  precise  degree.  They  possibly  do  not  wish  to  cause  the  death 
of  any  man,  and  would  be  well  content  to  gain  their  end  without  striking  a  blow, 
by  the  mere  show  of  force,  but  for  all  that,  it  is  their  intention  to  strike,  if  their 
end  cannot  be  otherwise  gained ;  and  if  a  very  great  amount  of  violence  becomes 
necessary,  and  is  used,  either  to  overcome  the  resistance  of  the  opposite  party,  or 
to  extricate  themselves  from  the  position  in  which  they  have  placed  themselves 
(their  opponents  being  still  within  the  limits  of  their  rights  of  self-defence),  I,  for 
one,  cannot  but  say  that  the  use  of  that  amount  of  violence,  and  nothing  less, 
was  within  their  intention ;  and  that  being  so,  I  am  forced  to  say  that  any 
probable  result  of  that  violence  was  within  their  knowledge.  Homicide  is 
certainly  a  probable  result ;  and  it  can  hardly  be  that  such  homicide  under  the 
circumstances  can  be  anything  less  as  regards  the  individuals  whose  act  durect- 
ly  causes  death  than  murder ;  and  it  therefore  follows  that  the  probability  of 
die  commission  of  the  offence  of  murder  was  within  their  knowledge. 

In  this  particular  case  we  have  one  of  the  party  to  which  the  accused  be- 
longed, armed  with  a  loaded  gun,  a  weapon  that  could  not  be  used  as  a  weapon 
of  offence  without  imminent  risk  to  life,  and,  therefore,  I  look  upon  this  case  as 
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itTji^  onfe  in. which  the  probability  of  the  commission  6f  thie  offence  of  murder  was 

I.       -*  nibre  ^han  usually  great,  and  more  certainly  within  the  knowledge  of  the  parties. 

QuBBN  j^  ^^y  j^jg  ^j^^^  ^YiQ  accused  cbuld  have  shown  circumstances  from  which  the 

•      '"•  ^  Court  ought  to  ihifer  that  the  use  of  that  gun  was  n6t  within  their  intention  or 

Sxtab  Aui  knowledge,  but  I  do  not  think  that  the  pr6secutioh  was  bound  to  prove  that  no 

IX  B.^  R.  siich  circumstances  existed. 

.  -*^^*  ,  .  Finding  that  the  murder  was  committed  in  the  prosecution  of  the  common 
Lao  W.  R.  5* J  objeft  of  the  unlawful  assembly,  and  that  it  was  an  offence  which  the  accused 
knew  to  be  likely  to  be  committed  in  the  prosecution  of  that  objed,  I  am  com- 
pelled by  the  words  of  s.  149  to  hold  that  the  accused  as  members  of  the  unr 
lawful  assembly  are  guilty  of  murder.  I  would,  therefore,  on  this  appeal  uphold 
the  conviction  and  sentence,  leaving  the  question  of  mitigation  of  punishment 
to  be  dealt  with  separately. 

PoNTiFEx,  J. — In  this  case  the  Sessions  Judge  has  found  that  the  aft  which 
caused  the  murder  was  sudden,  and  was  unpremeditated  by  ahv  irieii^ber  of 
me  unlawful  assembly.  The  evidence  fully  Supports  such  findihjj.  U'nrfer 
these  circumstances,  I  am  of  opinion  that  those  members  of  the  illegal  assem- 
bly who  did  not  commit  the  homicidal  aft  cannot  be  considered  guilty  of  mur- 
der under  s.  149  of  the  tenal  Code. 

To  apply  that  section  to  the  case  of  murder,  its  alternative  provisions  milst 
1^.  iiead  as  follows  ;  "  If  murder  is  committed  by  any  member  of  an  unlawful 
assembly  in  prosectition  of  the  common  objeft  of  that  assen^bly,  or  if  murder  Is 
coSounitted  by  any  member  of  an  unlawful  assembly,  and  the  members  of  that 
ateembly  know  mprder  to,  be  likely  to  be  committed  in  prosecution  of  thatob* 
)clft»  every  person  whp^  at  the  time  of  tlie  committing  of  the  murder,  is  a  mem- 
bier  of  the  same  assembly^  is  guilty  of  murder. " 

In  the  pf6sent  case  the  common  objeft  of  the  illegal  assembfy  Wis  16  db- 
tatill  tx>Sfs6'8s1on  of  fand  by  a  lafge  armed  force  from  a  small  unarmed  party. 
Ih  niy  opinion,  the  evidence  ^hoWs  that  the  parties  prosecuting  that  tommdh 
ob}6ft  did  Aoi  contemplate,  or  kn6w  it  to  be  likMy,  that  Ae  offence  of  cul{)iable 
hbthldde  Would  be  committed.  The  murder  committed  hatstily  by  one  merti- 
ber  bf  the  assembly  was  Abt,  in  my  opinion,  committed  "  in  prosecution"  of  the 
t6xtiia6n  Objeft  of  fte  assembly,  in  the  planning  of  which  no  hbmi^dal  iriten- 
don  hid  been  entertained.  Nor  could  the  members  of  the  assembly  thiiik,  and 
maiii  less  "know,"  murder  to  be  likely  to  be  committed  *' in ■prosecnfidn "  of 
iccfdimon  objeft,  which  was  intehded  to  be,  and  which  might  n&turally  aftd 
Jpwbatbly  have  been,  accomplished  without  homicide. 

To  hAtig  tile  offence  of  murder,  as  defined  by  the  Cdde,  Within  s.ti^^, 
I  thllKk  tt  ibust  either  necesSiarily  flow  from  the  prosecution  of  the  cblhttion 
Wjebt,  or  it  mufet  so  probably  flow  from  the  prosectition  of  the  comtfKjn  t^jfect 
tJM  ^h  ifiefaiber  might  antecedently  expect  it  to  happen.  The  oflfeftce  of 
mird^^  atS  strictly  defined  by  the  Code,  reqinres  a  previous  hiliiltion  dr  knoW- 
lid^^ein  the  perpetfttior;  and  to  "know"  that  murder  is  likely  to  be  tidttihiit- 
t^  Id'to  knbw  thftt'some  tnelmber  bf  the  tissembly  hlis  sftich  f>reViots  iliti^ntidft 
dr  tefoWledge.  The  word  "khow"  used  in  the  secotid  branch  of  the  sectidfi 
Is,  1  ihinik,  advisedly  used,  and  cannot  be  made  to  bear  the  sense  of  "might 
have  known-"  This  Iwt^rptetation  of  s.  T49,  so  far  as  murder  is  tibtacettied, 
seems  to  me  confirmed  by  comjjaring  ss.  ^98  and  396  with  ss.  148  and  149. 
rtfexh  s.  308,  It  appears  that  being  armed  with  a  deadly  weapon  at  a  da- 
fififtr  fs  fcOT^idered  an  bffence  deservirfg  of  far  greater  punishment  thdft  the 
m^  WAirX  ti^  of  M&g  ahbed  Wifh  a  ddddly  %#6n  it  a  ribt.    Th^ 
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reason,  for  this  distipptioT^  must  be  that  njpre  serious  consequences  ^re  H^|^,  iSjig^ 

and  must  be  known  to  be  likely,  to  result  from  an  armed  assepixbly  jt  ^.  ,.-■,., 

dacoity  than  at  a  riot,  and  yet,  if  murder  is  committed  by  one  of  five  dar  9W?fl 

coits,  the  others  are  not  guilty  of  murder,  and  may  be  sentenced  to  imprj^  ^^ 

sonment  for  any  time  under  ten  years,  while,  if  s.  149  is  to  be  cohstfUj^a,  ^ftSJP^^fii? 

as  it  has  been  construed  by  the  Sessions  Judge  in  this  case,  if  murder  is  '!P:hF* 

committed  by  one  of  five  rioters,  the  others  would  all  be  guilty  of  murder,  34^f 

and  must  be  sentenced  to  death  or  transportation  for  life,  though  less  serious  Cf?,y?*  ^i  SjJ 
consequences  would  antecedently  be  likely  to  result  than  from  a  dacoity. 

I  am  therefore  of  opinion  that  the  prisoners  who  have  appealed  are  not 
guilty  of  murder ;  but  as  it  appears  from  the  evidence  that  they  were  members 
of  aii  illegal  assembly,  and  were  all  armed  with  /a//M,  they  are  guilty  of  aa 
offence  under  s.  148,  and  ought,  in  my  opinion,  to  be  sentenced  to  three 
years'  rigorous  imprisonment. 

Phear,  J.  (after  stating  the  facts  as  above). — It  appears  to  me  that  the 
reasoning  by  which  the  Judge  on  the  facts  thus  stated  by  him  brihg^  tfee 
charge  home  to  the  prisoners  is  somewhat  incomplete.  The  words  of'  section 
149,  Indian  Penal  Code,  are  as  follows : — (reads). 

These  ^ords  do  not,  in  my  opinion,  support  the  view  which  the  Jud^ 
expressed  at  the  outset  of  his  judgment,  and  by  which  he  appears  tohavebeeii 
guided  to  his  final  decision  to  the  effect  that,  because  murder  was  committed 
by  one  member  of  the  assemblj^,  therefore  all  the  prisoners,  as  taking  part  iii 
the  riot,  and  having  the  same  object  in  view,  namely,  to  drive  Fuckeer  Buksh  6S 
the  land,  were,  in  the  eye  of  the  law,  guilty  of  murder.  It  seems  to  me  cleariy 
not  the  pas^e  that  every  offence  which  may  be  committed  by  one  member  of  ah 
unlawful  assembly  while  the  assembly  is  existing,  /.  e.,  while* the  miemb^fti 
are  engaged  in  the  prosecution  of  a  common  object,  is  attributed  by  ^l  141^ 
to  every  other  member.  The  section  describes  the  offence  which  is  to  be  s6| 
attributed,  under  two  alternative  forms,  namelv,  it  must  be  either,  is/,  "iaid 
offence  committed  by  a  member  of  the  unlawful  assembly  in  prosecution 'c^ 
the  common  object  pf  that  assembly,"  or,  2nd,  "an  offence  such  as  Ihe  metk" 
berg  of  that  assembly  kjiew  to  be  likely  to  be  committed  in  prosecution  of'fhat 
object.''  '  '       ^    '-''^ 

Now,  inasmuch  as  the  continuance  of  the  unlawful  assembly  js  by  the 
definition  of  s.  141  made  conterminous  with  the  prosecution  qi  the  commoa 
object,  it  seems  tolerably  clear  that  the  Legislature  must  have  employed  tbV 
words  " prosecution  of  the  common  object"  with  some  difference  of  mean- 
ing in  these  two  passages  respectively.  Also  the  mere  fact  that  the  Legislature 
thought  fit  to  express  the  second  alternative  appears  to  show  very  distinctly 
that  it  did  not  intend  the  words  "  in  prosecution"  which  are  found  in  the  firsX 
to  be  equivalent  to  "  during  the  prosecution,"  for,  if  they  were,  then  the  second 
alternative  would  have  clearly  been  unnecessary.  And  a  comparison  with  this 
passage  of  the  language  which  is  used  in  s.  460,  where  the  Legislature  makes 
all  the  persons  concerned  in  committing  a  burglary  punishal^le  with  trans- 
portation for  life,  if  any  one  of  their  number  at  the  time  of  the  committing 
of  burglary  causes  death,  &c.,  strongly  bears  out  this  view.  I  a^  of  opinio^- 
that  an  offence,  in  order  to  fall  within  the  first  of  the  above  alternatives,  />.,  in 
order  to  be  committed  in  the  prosecution  of  the  common  object,  inust  be  i|pme- 
diately  connected  with  that  common  object  by  virtue  of  the  nature  of  the  objeqf  ; 
for  instance,  if  a  body  of  armed  men  go  out  to  fight,  their  common  object  is  tQ 
9^jijise  jbj9,dily  '^t^V^^  to  tl^eii^  opponents ;  an4  in  that  case  cl^^tjh?  p^3ultjiiji^  f^^ 
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.  1873.  injury  caused,  would  be  homicide  committed  in  prosecution  of  the  common 
Q^jgg  object.  And  an  offence  will  fall  within  the  second  alternative,  if  the  members 
^   .  of  the  assembly,  for  any  reason,  knew  beforehand  that  it  was  likely  to  be  com- 

mitted in  the  prosecution  of  the  common  object,  though  not  knit  thereto  by  the 

!f °t   o'    ^at^r«  o^  ^^^  object  itself. 
II  B*  L*  R* 

^y  It  seems,  thus,  on  a  little  consideration,  to  be  apparent  that  the  two  alter- 

FaoW  R.5.1  ^*^^^s  o^  ^-  ^49  ^o  ^^^  cover  all  possible  cases.of  an  offence  being  committed 
'  *  by  one  member  of  an  unlawful  assembly  during  the  time  when  the  common 
object  of  the  assembly  is  being  prosecuted.  It  follows  that,  in  every  trial  of 
prisoners  on  a  charge  framed  under  the  provisions  of  s.  149  of  the  Penal  Code, 
even  when  it  is  proved  that  the  specified  offence  was  committed  by  one  of  the 
members  of  the  assembly  during  so  to  speak  the  pendency  of  that  assembly,  it 
yet  remains  on  issue  of  fact  to  be  determined  on  the  evidence  whether  that  of- 
fence was  committed  in  prosecution  of  the  common  object  as  I  have  endea- 
voured to  explain  the  meaning  of  those  words  in  the  first  part  of  that  section, 
and,  if  not,  whether  it  was  an  offence  such  as  the  members  of  the  assembly 
knew  to  be  likely  to  be  committed  in  the  prosecution  of  the  object. 

Returning  now  to  the  particular  facts  of  the  present  case,  I  think  there  ap- 
pears to  be  abundant  reason  for  coming  to  the  conclusion  that  Tareboolah  com- 
mitted murder  in  the  way  described  by  the  Judge.  But  it  seems  also  clear  that 
murder,  or  even  the  taking  of  life,  was  not  immediately  connected  with  the  com- 
mon object  of  the  unlawful  assembly  of  which  the  prisoners  were  members.  That 
common  object  was,  as  the  Judge  expresses  it,  to  drive  Fuckeer  Buksh  off  the 
land,  and  to  prevent  him  from  cultivating  it.  There  is,  however,  nothing  in  the 
evidence  to  indicate  that  the  members  of  the  assembly  were  prepared  and  in- 
tended to  accomplish  that  object  at  all  hazards  of  life.  I  do  not  think  that  they 
intended  to  attain  the  common  object  by  means,  if  necessary,  of  murder.  In- 
deed, the  Judge  himself  says  that  "  the  resistance  offered  by  Somed  Ali  and 
Sharef  Ali  was  unexpected"  by  the  prisoner's  party,  and  that  it  "  led  to  the  sud- 
den, and  probably  at  first  unintended,  use  of  the  gun  by  Tareboolah."  This 
being  so,  I  find  myself  unable,  sitting  as  a  Judge  of  fact,  on  this  appeal,  to 
arrive  at  the  conclusion  that  Tareboolah  committed  murder  in  prosecution  of 
the  common  object  of  the  unlawful  assembly,  within  the  meaning  of  the  first 
part  of  the  section. 

Neither  do  I  think  it  is  satisfactorily  made  out  by  the  evidence  that  the 
prisoners  knew  it  to  be  likely  that  this  offence  of  murder  would  be  committed 
in  the  prosecution  of  the  common  object  of  the  assembly  within  the  meaning  of 
the  second  part  of  the  section,  taking  that  object  to  be  the  driving  Fuckeer  Buksh 
off  the  land.  It  was  d  priori  possible,  and  indeed  most  probable,  that  that  object 
would  be  effected  without  any  risk  of  life  whatever.  The  assailants  had  reason 
to  suppose,  indeed  knew  quite  well,  that  the  party  they  were  about  to  attack  was 
absolutely  unarmed.  The  members  of  the  unlawful  assembly  generally,  in- 
cluding the  prisoners,  might  reasonably  have  expected  (and  there  is  nothing 
whatever  in  the  event  to  show  that  they  did  not)  that  Fuckeer  Buksh  and  his  co- 
labiourers  would  be  driven  off  the  land  by  the  mere  show  of  such  force  as  they 
had,  or  at  any  rate  by  the  use  of  force  very  far  short  of  life-taking.  And  even 
if  I  allowed  myself  to  be  carried  by  the  evidence  so  far  as  to  think  (as  I  do  not) 
that  the  prisoners  and  the  other  members  of  the  unlawful  assembly  knew  that 
culpable  homicide  was  likely  to  be  committed  in  the  prosecution  of  the  common 
object,  still  I  should  be  unable  to  say  that  their  knowledge  also  included  any  of 
the  ingredients  of  aggravation  which  are  required  in  order  to  convert  the  offence 
of  culpable  homicide  into  the  offence  of  murder.     It  is  obvious  that,  in  the  events 
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which  happened,  those  ingredients  were  of  sudden  origin,  and  were  entirely  per-        1873. 
sonal  to  the  actual  murderer.    Tareboolah  committed  murder  by  doing,  on  the  — ^ 
spur  of  the  moment,  a  previously  unintended  act,  which  act,  however,  he  must       ^ 
himself  be  taken  to  have  known  at  the  time  was  so  imminently  dangerous  that  *' 

it  must,  in  all  probability,  cause  death,  or  such  bodily  injury  as  was  likely  to    ^^^^^Au, 
cause  death,  and  which  did,  in  fact,  cause  death.    If,  then,  the  prisoners  knew    "  ^'  L*  ^' 
that  murder  was  likely  to  be  committed  in  the  shape  in  which  it  was  committed,         ^7- 
they  must  have  been  aware  that  it  was  likely  one  of  the  members  of  the  unlawful  [ao  W.  R.5.] 
assembly  would  do  an  act  which  would  be  likely  to  cause  death,  and  which 
would,  in  fact,  cause  death — a  statement  which  on  the  face  of  it  seems  to  be  a 
contradiction  of  terms.     In  truth,  when  the  second  likelihood  comes  to  be  placed 
upon  the  first,  it  has  the  effect,  in  my  judgment,  of  removing  the  case  altogether 
from  the  scope  of  s.  149.    And  none  of  those  forms  of  murder  from  which  "  like- 
lihood "  is  absent  are  brought  by  the  evidence  in  this  case  within  the  contem- 
plation of  the  prisoners  or  of  anybody  else.    There  is  nothing  to  suggest  that 
the  prisoners  (or  indeed  any  of  them)  knew  that  it  was  likely  that  an  act  would    - 
be  done  by  one  of  the  members  of  the  assembly  with  any  of  the  intents  men- 
tioned in  the  first  three  clauses  of  s.  300  of  the  Penal  Code,  and  would  cause 
death. 

On  the  whole  I  think  that  the  prisoners  have  been  wrongly  convicted  of  the 
charge  framed  under  s.  149.  I  think,  however,  that  the  facts  established  against 
them  certainly  amount  to  rioting ;  and  it  appears  also  that  they  were  all  armed 
with  heavy  laities.  Therefore,  under  the  provisions  of  s.  1 48,  they  are  punish- 
able with  imprisonment  for  a  term  which  may  extend  to  three  years.  Accord- 
ingly I  would  reduce  the  sentence  passed  by  the  Sessions  Judge  to  a  sentence 
of  rigorous  imprisonment  for  three  years. 

Jackson,  J. — It  appears  to  me  that  the  construction  of  this  section  (149),  that 
is,  a  construction  which  shall  be  at  once  reasonable  and  grammatical,  involves 
two  difficulties,  or  at  least  two  points  which  call  for  attentive  consideratton : — 

/j/. — "  The  common  object." 

2nd, — "  Or  such  as  the  members  of  that  assembly  knew  to  be  likely  to  be 
committed  in  the  prosecution  of  that  object/' 

It  has  been  proposed  to  interpret  the  "  common  object "  in  a  precise  sense, 
so  as  to  indicate  the  exact  extent  of  violence  to  which  the  rioters  intended  to  go, 
namely,  to  take  possession  of  the  land  by  force,  extending,  if  need  be,  to  wound- 
ing and  the  like.  This,  I  think,  is  not  the  sense  in  which  the  words  were 
intended  to  be  understood.  They  are  not,  it  seems  to  me,  used  in  the  same 
sense  as  "  the  common  intention  "  in  s.  34,  which  means  the  intention  of  all, 
whatever  it  may  have  been.  The  words  here  seem  to  have  manifest  reference 
to  the  defining  section  (141),  and  to  point  to  one  of  the  five  objects,  which,  being 
common  to  five  or  more  persons  assembled  together,  make  their  assembly  un- 
lawful. For  this  reason  I  think  that  any  attempt  to  mitigate  the  rigor  of  the 
section  by  limiting  the  construction  of  the  words  "  common  object  "  must  fail, 
and  that  any  offence  done  by  a  member  of  an  unlawful  assembly  in  prosecution 
of  the  particular  ohe  or  more  of  the  five  objects  mentioned  in  s.  141,  which  is 
or  are  brought  home  to  the  unlawful  assembly,  to  which  the  prisoner  belonged, 
is  an  offence  within  the  meaning  of  the  first  part  of  the  section. 

We  then  come  to  the  second  point,  t,  e,y  the  meaning  to  be  given  to  the 
words  "  or  such  as  the  members,"  &c.  If  the  word  "  or  "  has  been  used  in  an 
alternative  sense,  the  sentence  would,  if  fully  expressed,  run  thus :  "  If  an  of- 
fence is  committed,  which  is  committed  in  prosecution,  or  which,  if  not  so  corn- 
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1973.        iDitted,  is  yet  such  as  the  members  knew  to  be  likely,"  which  seems  ^fcaiVfi. 
— Qy^^^      Nor  can  it  be  believed  that  the  Legislature  intended  to  attach  the  consequences 
^  of  (say)  murder  committed  by  a  member  of  an  unlawful  assembly  in  prosecution, 

^*  &c.,  to  all  members  of  that  assembly,  unless  those  members  had  a  knowledge 

R^^T   r'   ^^^  '^®  commission  of  murder  was  likely,  as  an  incident  of  their  endeavours 
u  B.  L.  K.   |.Q  ^^^j^  Q^^  j.|^  u  cQujinQn  object."     For  this  would  be  the  consequence,  if  tj>e 
W^R        word  "or"  be  a  simple  alternative,  and  if  the  first  condition  being  fulfilled, 
[30  VY*  R'5?J  namely,  that  the  act  was  committed  in  prosecution  of  the  common  object,  it  wa^ 
unnecessary  to  resort  to  the  second,  in  which  case  the  finding  would  simply  be 
that  an  offence,  namely,  murder,  had  been  committed  by  a  member  of  the  un- 
lawful assembly  in  prosecution  of  the  common  object  thereof,  although  the  per- 
son who  actually  committed  the  murder  had  used  means  not  withint  he  con- 
templation of  the  others,  such  as  the  firing  of  a  concealed  pistol,  or  the  like, 
and  all  the  other  members  of  that  assembly  would  thereupon  be  liable  to  be 
hanged  or  transported  for  life  at  the  discretion  of  the  Judge — b,  thing  which 
$eems  impossible  to  have  been  within  the  intention  of  the  Legislature.    But  if 
the  word  "  or  "  be  treated,  with  some  violence  I  admit,  as  illustrative,  or  instead 
of  "  and,"  and  the  knowledge  of  hkelihoodbe  thus  a  further  condition  imposed, 
the  law  becomes  at  once  reasonable  and  intelligible. 

In  view  of  the  difficulties  caused  by  the  section,  I  was  at  first  strongly 
inclined  to  believe  that  the  word  "  or  "  had  crept  in  by  a  misprint,  or  clerical 
error,  either  instead  of  "  and,"  or  simply  as  an  addition  to  the  text,  and  I  applied 
for  information  to  the  Legislative  Department.  My  learned  friend,  Mr.  Whitley 
Stokes,  however,  assures  me  that  the  word  appears  in  all  the  copies  of  the  Code 
as  successively  considered  and  amended  as  far  back  as  1856,  when  the  section, 
as  it  now  stands,  took  the  place  of  the  original  section,  numbered  133,  which 
may  be  seen  at  p.  32  of  the  edition  printed  in  England  in  1851,  and  which 
was  of  a  different  character. 

In  the  difl5culty  which  besets  us,  the  construction  which  I  have  suggested 
is  the  only  one  which  seems  to  me  possible,  and  I  could  not  consent  upon 
s.  149  to  subject  any  person  to  the  consequences  of  an  offence  which^  though 
committed  in  prosecution  of  the  common  object  of  the  unlawful  assembly,  he 
himself  had  not  directly  contemplated,  unless  it  was  proved  that  he  knew  it  to 
be  lik^y  that  such  offence  would  be  so  committed. 

In  the  particular  case  before  us,  I  concur  in  the  view  of  the  facts  taken, 
and  in  the  order  to  be  made  by  the  majority  of  the  Court. 

Couch,  CJ. — ^The  appellants  in  this  case  have  been  convided  under  s.  149. 
of  the  Penal  Code.  A  comparison  of  this  sedion  with  s.  460  shows,  as  has  been 
noticed  by  Phear,  J.,  that  s.  148  is  not  intended  to  subjeft  a  member  of  an  un- 
lawful assembly  to  punishment  for  every  offence  which  is  committed  by  one  of 
its  members  during  the  time  they  are  engaged  in  the  prosecution  of  the  comn^pn 
objeft.  The  difference  of  the  language  of  the  two  seftions  seems  to  show  th,^ 
the  legislative  authority  had  in  its  mind  the  distinftion  between  the  two  cases ; 
and  it  is  not  sufficient,  in  order  that  a  person  may  be  convifted  under  s.  149,  that 
there  should  be  an  unlawful  assembly,  that  the  members  of  it  should  be  prose- 
cuting the  common  objed  of  it,  and  that  an  offence  should  be  committed  by 
one  of  them. 

I  need  not  repeat  the  language  of  the  seftion.  It  is  divided,  as  it  seems  to 
me,  into  two  parts,  and  in  my  opinion,  in  order  to  bring  a  case  within  the  first 
part,  namely,  that  which  speaks  of  the  offence  being  committed  in  the  prose- 
cjition  pf  the  cpn^paon  objed  of  the  assembly,  the  ^  n^j^st  l?e  oj),e  which  yipffn 
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theirvidertde  appears  to  have  been  done  with  a  view  to  accomplish  thfe  common        18^. 
objeft.   I  think  this  is  the  meaning  of  that  part  of  the  seftion,  and  We  must  see       oue^n^^ 
whether  the  aft  was  done  with  that  view.  v. 

The  Sessions  Judge  has  found,  and  I  think  correftly,  that  the  common  ob-    ^^^^^  ^^ 

i'eft  in  this  case  was  to  drive  Fuckeer  Buksh  off  the  land,  and  he  has  stated,  "  .^'  ^'  ^' 
also  think  in  accordance  with  the  evidence,  what  occurred.  "  I  do  not  doubt,"  347- 
he  says,  "that  the  unexpefted  resistance  offered  by  Somed  Ali  and  Sharef  All,  [20 W. R. 5O 
but  more  especially  of  the  former,  who  was  a  young  and  powerful  fellow,  and 
ifho  snatched  a  iaiW  from  the  hands  of  one  of  his  adversaries,  and  laida  bout 
vigorously  with  it,  led  to  the  sudden,  and  probably  at  first  unintended,  use  of  the 
gun  by  Tareboolah.  Finding  his  party  driven  back  by  the  two  men,  Somed  Ali 
and  Sharef  Ali,  for  the  two  old  men,  Fuckeer  Buksh  and  Kadez  Ali,  wer*  not 
6f  much  account  (though  Flickeer  Buksh' s  right  hand  showis  that  it  was  coit- 
siderably  knocked  about),  ToWib  AH  raised  hrs  gun  and  fired,  striking  the  advanc- 
ing Somed  Ali  full  in  the  chest."  That  does  not  appear  to  me  to  be  an  ad  done 
by  Tareboolah  with  a  view  to  accomplish  the  objeft  of  driving  the  other  party 
off  the  land  in  consequence  of  the  unexpefted  counter-attack  of  that  party,  and 
with  a  view  to  prevent  or  repel  it.  I  think  that  is  the  fair  conclusion  from  the 
evidence,  and  certainly  in  a  case  of  this  description,  where,  if  the  accused  are 
found  guilty,  they  are  liable  to  a  sentence  of  death,  if  there  is  a  reasonable  doubt 
as  to  the  view  with  which  the  gun  was  fired,  they  ought  to  have  the  benefit  of  it. 
1  am  unable  to  say  upon  the  evidence  in  this  case  that  the  firing  the  gun  was 
done  in  the  prosecution  of  the  common  objeft  of  the  assembly. 

Then,  I  have  to  consider  the  second  part  of  the  seftion  that  the  offence  is 
to  be  such  as  the  members  of  the  unlawful  assembly  knew  to  be  likely  to  be  com- 
mitted in  the  prosecution  of  the  common  objeft.  At  first  there  does  not  seem  to 
be  much  distinftion  between  the  two  parts  of  the  seftion,  and  I  think  the  cases 
which  would  be  within  the  first  offences  committed  in  prosecution  of  the  com- 
mon objeft  would  be  generally,  if  not  always,  within  the  second,  namely, 
offences  which  the  parties  knew  to  be  likely  to  be  committed  in  the  prosecution 
of  the  common  objeft.  But  I  think  there  may  be  cases  which  would  come  within 
the  second  part,  and  not  within  the  first.  Without  laying  down  the  law  as  to  any 
other  case  than  that  before  us,  I  think  there  might  be  a  case  of  this  kind ;  per- 
sons assemble  with  a  view  to  attack  and  plunder  the  house  of  a  particular  per- 
son ;  that  would  be  an  unlawful  assembly,  and  the  common  objeft  of  the  assembly 
would  be  house-breaking  or  the  other  offences  which  would  be  included  in  such 
acts  as  attacking  and  plundering  a  man's  house ;  but  from  some  cause,  such 
as  a  show  of  resistance,  they  might  not  continue  to  prosecute  that  common  ob- 
jeft, and  before  they  had  dispersed,  and  whilst  they  continued  to  be  an  unlawful 
assembly,  some  of  them  might  plunder  another  house,  and  thereby  commit  an 
offence.  Such  a  case  might  come  within  the  second  part  of  the  seftion,  as  an 
offence  which  the  members  of  the  unlawful  assembly  knew  to  be  likely  to  be 
committ^  in  prosecution  of  the  common  objeft,  but  which  was  not  committed 
in  the  prosecution  of  it.  But  that  is  a  case  which  we  should  have  to  determine 
when  it  arises.  I  only  mention  it  as  showing  that  there  may  be  cases  which 
would  come  within  the  second,  but  not  within  the  first  part  of  the  seftion. 

The  question  in  this  case  is  whether  upon  the  evidence  we  can  say  that 
these  persons,  when  they  met  together  with  the  objeft  of  driving  Fuckeer  Buksh 
and  his  party  off  the  land,  supposing  they  knew  that  Tareboolah  had  a  gun  with 
him,  knew  also  that  he  was  likely  to  make  use  of  it  in  such  a  manner  as  to  be 
guilty  of  the  offence  of  murder.  Seeing  what  is  necessary  to  constitute  that 
offence,  I  am  unable  upon  this  evidence  to  come  to  the  conclusion  that  these 
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.  1873.        persons  knew  that  this  was  likely.   I  think  it  is  not  only  possible,  but  probable, 

Qyggj^ —  that  they  did  not  think  that  the  gun  would  be  used  in  that  manner  by  Tareboolah. 

.     ^  And  it  seems  to  me  upon  the  finding  of  the  Sessions  Judge  that  it  was  so,  be- 

**  cause  he  appears  to  have  thought  that  the  use  of  the  gun  was  sudden  and  pro- 

Sabed  Ali,   bably  unintended.     He  seems  to  have  thought  that,  if  nothing  more  had  occur- 

10  B.  L.  R.    j.g^  tjj^jj  driving  the  party  off  the  land,  and  what  might  naturally  be  expected 

347«        to  happen  in  doing  that,  the  gun  would  not  have  been  used  in  such  a  manner 

[20 W.  R.5.]  as  to  make  the  person  using  it  guilty  of  murder;  and,  as  I  said  in  regard  to 

the  first  part  of  the  question,  we  are  bound,  where  there  is  a  reasonable  doubt, 

to  give  the  accused  the  benefit  of  it. 

I  concur  with  the  other  members  of  the  Court  in  thinking  that  the  accused 
ought  not  to  have  been  convicted  under  s.  149,  but  that  they  may  properly  be 
convicted  under  s.  148.  The  conviction  will  be  altered  accordingly,  and  the 
sentence  will  be  one  of  three  years'  rigorous  imprisonment. 
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Before  Mr.  Justice  L,  S.  Jackson  and  Mr.  Justice  Mitter.  ^g 

THE  QUEEN  v.  GOOJREE  PANDAY  and  another.i  ],  Mk  f?- 

Criminal  Procedure  Code  (Act  X.  of  iSya),  s.  280 — Enhancement  of  Sentence,  11  B.  L.  R. 

The  facts  are  fully  stated  in  the  judgment  of  the  Court.  [aoW.Wai.] 

The  Junior  Government  Pleader  (Baboo  JuggodamiHd  Mookerjee)  for  the 
prosecution. 

The  prisoners  were  undefended. 

Jackson,  J. — ^The  prisoners  in  this  case,  named  Goojree  Panday  and  Jadu 
Sein,  were  convicted,  by  the  Court  of  Session  at  Midnapore,  of  dacoity,  and  were 
sentenced,  Goojree  Panday  to  rigorous  imprisonment  for  three  years,  and  Jadu 
Sein  to  similar  imprisonment  for  six  months. 

Upon  the  hearing  of  the  appeal,  the  Junior  Government  Pleader  appea^fed 
and  applied  to  us  to  exercise  the  powers  vested  in  the  Court  of  Appeal  by  s.  280 
of  the  Code  of  Criminal  Procedure  by  enhancing  the  punishment  which  has  been 
awarded  against  the  prisoners.  He  represented  that,  considering  tte  gravity  of 
the  offence  and  the  circumstances  under  which  it  was  committed,  and  the  place, 
and  also  the  class  of  persons  to  which  the  complainant  belonged,  being  a  traveller 
to  the  shrine  of  Juggernath,  and  the  necessity  of  protecting  such  peisons,  the 
Court  ought  to  see  that  an  adequate  sentence  is  passed.  This  Court  ts  Em- 
powered, both  as  a  Court  of  Appeal  and  also  as  a  Court  of  Revision,  to  enquire 
into  the  sufficiency  of  sentences  passed  by  the  inferior  Courts.  One  contingency 
in  which  th^t  power  may  be  exercised  i$  when  the  Judge,  repognisii^  the  heinous 
nature  of  the  offence  committed,  yet  considers  that  there  are  circurhstances  which 
go  to  mitigate  punishment,  or  make  the  prisoner  an  object  of  leniency,  tn  Such 
a  case,  no  doubt,  the  High  Court  may  enquire  into  those  circumstanees,  and, 
although  it  is  generally  reluctant  to  do  so,  may  take  a  different  view  of  the  dis- 
cretion  which  ought  to  have  been  exercised,  and  may  enhance  the  punishment.  . 
But  there  is  another  view  of  the  case  in  which  the  duty  <rf  the  High  Court  will 
arise,  and  that  is,  where  no  circumstances  of  mitigation  have  been  set  fbrth, 
and  where,  without  any  sufiicient  reason,  the  Court  convicting  the  prisoner  has 
awarded  a  punishment,  which  is  in  ordinary  cases  quite  inadequate  in  respect 
of  the  offence  committed.  I  think  it  is  the  duty  of  the  High  Court  in  such  a 
case — a  duty  which  the  Legislature  has,  in  ss.  280  and  297,  specially  imposed 
upon  us — to  take  care  that  the  inferior  Criminal  Courts  do  not,  by  the  infliction 
of  lenient  punishments,  give,  as  it  were,  encoumgement  to  the  commis^ioii.  of 
serious  offences.  Now,  the  offence  of  which  the  prisoners  in  this  cas^  we^e  rcon- 
victed  is  one  which,  under  s.  395  of  the  Indian  Penal  Code,  makes  them  liable 
to  transportation  for  life,  or  rigorous  imprisonment  which  may  extend  to  4en 
years;  and  s.  397  provides  :  "  If,  at  the  time  of  committing  dacoity,  the  offender 
uses  any  deadly  weapon,  or  causes  grievous  hurt  to  any  person,  or  attempts  to 
cause  death  or  grievous  hurt  to  any  person,  the  imprisonment  with  which  such 
offender  shall  be  punished  shall  not  be  less  than  seven  years."  Now.  I  find  in 
the  evidence  of  the  prosecutor  in  this  case,  and  that  evidence  is  not  disbelletifed 

^  Criminal  Appeal,  No.  287  of  1873,  from  an  order  of  the  Sessions  Judge  of  {Midna- 
pore, ctitted  the  iotn  February  1873, 
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1873.  by  the  Judge,  the  statement :  "  A  woman,  who  was  travelling  with  us,  had  her 
Qyggj^  foot  hurt  when  the  dacoits  were  pulling  off  her  anklet ;  a  bannia,  who  wis  with 
^  us,  and  a  garreewan,  were  struck  on  the  head,  and  hurt;  and  another  cartman 

^^  *  was  struck  on  the  foot,  and  a  third  carter  had  his  leg  broken,"  which  amounts 

J*^^     to  grievous  hurt ;  and  if  the  Court  below  had  considered,  as  it  might  have  done, 
R^T^ R     all  these  circumstances,  then,  under  s.  397,  a  less  sentence  than  seven  years' 
II  B.  L.  R.    rigorous  imprisonment  could  not  be  passed.     Looking  further  into  the  case,  the 
Ap.  3.       matter  appears  to  have  been  a  planned  and  preconcerted  robbery  on  the  part  of 
[20  W.  R.  21.]  the  prisoners.    The  prosecutor,  being  one  of  a  party  of  persons  travelling  to  the 
shrine  of  Pooree,  halted  one  afternoon  for  refreshment  in  a  village  place.    The 
prisoners  contrived  to  have  access  to  them,  and  to  get  into  their  confidence  in 
some  degree,  and  doubtlessly  observed  where  they  kept  their  money,  and  after- 
wards attacked  them  when  they  had  gone  a  short  distance  on  their  journey  at 
the  dead  of  night  with  a  number  of  malefactors  suflScient  to  overcome  all  resist- 
ance.    I  think  this  is  a  case  in  which  the  sentence  of  three  years'  rigorous  im- 
prisonment passed  by  the  Sessions  Judge  on  the  principal  accused  is  wholly  in- 
adequate ;  and  that,  under  the  circumstances  of  the  case,  a  punishment  less  than 
seven  years  ought  not  to  have  been  passed  on  him.    The  sentence  is  enhanced 
accordingly. 

In  respect  of  Jadu  Sein,  the  younger  member,  he  is  considered  both  by  the 
Magistrate  and  the  Sessions  Judge  to  be  a  mere  lad,  who  was  led  into  the  crime 
by  inducement  and  persuasion  ;  and  although  we  may  have  a  suspicion  that  his 
criminality  was  something  more  than  this,  I  do  not  think  there  are  sufficient 
grounds  for  us  to  interfere  with  the  exercise  of  the  Judge's  discretion  by  direct- 
ing that  no  severer  sentence  should  be  passed  on  this  prisoner.  In  his  case, 
therefore,  the  sentence  will  be  affirmed  as  it  stands. 


Be/ore  Mr,  Justice  Z.  S.  Jackson  and  Mr.  Justice  Mitter. 
»873.         KHETTER  MONEE  DASSEE  v.  SREENATH  SIRCAR  and  others.^ 

May  7. 

n  .    „  Criminal  Procedure  Code  (Act  X.  of  18^2),  ss,  332,  333 1  334,  &  53o^Mode  of 

"  **•  *"  **•  recording  Evidence. 

Ap.  5« 
[jo  W.  R.  14.]         The  facts  of  the  case  sufficiently  appear  in  the  judgment  of  the  Court,  which 
was  delivered  by 

Jackson,  J. — ^This  is  a  case  referred  by  the  Officiating  Sessions  Judge  of 
the  24-Pergunnahs,  under  s.  296,  Act  X.  of  1872,  for  the  purpose  of  annulling, 
under  the  powers  of  revision  vested  in  this  Court,  the  proceedings  of  the  Joint- 
Magistrate  of  Diamond  Harbour,  in  that  district,  who,  on  the  12th  February 
1873,  made  an  order  for  the  attachment  of  some  57  bighas  of  paddy-lands,  and 
also  gave  orders  relating  to  the  disposal  of  the  crops  which  had  been  previously 
cut  by  order  of  the  said  Joint-Magistrate. 

The  Sessions  Judge  has  pointed  out  four  particulars  on  which  he  consi- 
ders the  proceedings  of  the  Joint-Magistrate  irregular,  and  we  have  before  us 
the  Joint-Magistrate's  letter,  dated  the  24th  April  last,  in  which  he  offers  an 
explanation  of  those  proceedings. 

We  consider  that  the  proceedings  complained  of  are  so  erroneous  in  one 
particular,  that  it  is  unnecessary  to  enquire  into  the  other  grounds  of  objection. 

^  Reference  to  the  Hicrh  Court  under  s.  296  of  the  Code  of  Criminal  Proftedur«  by 
the  Officiating  Sessions  Ju(^e  of  the  a4-Pergunnahs. 
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These  proceedings  were  commenced  under  the  old  Code  of  Criminal  Procedure.        1873. 
Under  the  rulings  of  this  Court,  applicable  to  the  sections  relating  to  cases  of     khkttbr 
this  sort  in  the  old  Court,  it  has  been  repeatedly  held  by  the  High  Court  that      monbb 
an  adjudication  on  legal  grounds  as  to  the  imminence  of  a  breach  of  the  peace      dassbe 
was  a  necessary  preliminary  to  the  commencement  of  proceedings.     S.  530  of 
the  new  Procedure  Code  supersedes  those  rulings ;  but,  of  course,  the  benefit 
of  this  section  cannot  be  claimed  in  respeft  of  any  irregularity  in  the  present 
proceedings.     The  error  to  which  I  refer,  and  which  is  an  error  under  the      Sircar, 
present  Procedure  Code,  is  one  which,  I  think,  vitiates  the  order  of  the  Joint-    "  B*  L.  R. 
Magistrate.    Although,  as  I  have  already  stated,  the  proceedings  were  com-       ^p.  5. 
menced  under  the  old  Code,  yet  the  enquiries  made  and  the  order  passed  were  [«>  W.  R,  14.] 
under  the  present  Code.    S.  530,  Aft  X.  of  1872,  provides:   "Such  Magis- 
trate may  satisfy  himself  of  the  existence  of  a  dispute  likely  to  induce  a  breach 
of  the  peace  from  a  report  or  other  information ;  but  the  question  of  possession 
must  be  decided  on  evidence  taken  by  him."     Chapter  XXV.  deals  with  the 
mode  in  which  such  evidence  is  to  be  taken,  and  by  s.  332  it  is  provided  that, 
"  in  enquiries  and  trials  (other  than  summary  trials)  under  this  Aft,  the  evidence 
of  the  witnesses  shall  be  recorded  by  the  Magistrate  or  the  Sessions  Judge,  as 
the  case  may  be,  in  the  following  manner. "     Now,  from  trials  there  are  first  ex- 
cepted "  summary  trials,"  and  in  respeft  of  these  a  distinft  procedure,  including 
provisions  as  to  evidence,  has  been  provided  by  Chapter  XVIII.  of  the  Code. 
Then  "  trials,"  after  that  exception,  have  been  again  sub-divided  into  "  summons 
cases  "  under  s.  333  and  other  trials  which  are  included  with  enquiries  in  the 
words  "all  other  cases"  in  s.  334,  and  consequently  it  follows  that  we  are  to 
look  to  s.  334  and  the  following  sections  for  the  manner  in  which  evidence  is  to 
be  recorded  in  enquiries  such  as  that  now  under  consideration  before  the  Ma- 
gistrate.   S.  334  directs  that  in  such  cases  "  the  evidence  of  each  witness  shall 
be  taken  down  in  writing  in  the  language  in  ordinapr  use  in  the  distrift  in  which 
the  Court  is  held,  by  or  in  the  presence  and  hearing,  and  under  the  personal 
direction  and  superintendence,  of  the  Magistrate  or  Sessions  Judge,  and  shall 
be  signed  by  the  Magistrate  or  Sessions  Judge."     Under  this  provision  there 
is  no  exception  whatever  in  favour  of  cases  in  which  no  appeal  lies.    The  Joint- 
Magistrate,  therefore,  was  entirely  in  error  in  omitting  to  record  the  evidence 
in  the  mode  prescribed  by  s.  334  and  the  following  sections.    This  appears  to 
us  to  be  an  error  so  material  that  under  s.  297  we  are  bound  to  quash  the  proceed- 
ings, and  set  aside  the  order  of  the  Joint-Magistrate  as  being  founded  on  no 
evidence. 

In  respeft  of  the  land  it  is  unnecessary  for  us  to  make  any  further  order, 
and  probably  we  have  no  power  to  make  such  order.  It  is  always  open  to  the 
Magistrate,  if  he  thinks  it  necessary  for  the  preservation  of  public  peace,  to  bind 
parties  who  he  considers  are  likely  to  break  the  peace  by  taking  security  or 
recognizance  from  them. 

The  money  obtained  by  sale  of  the  crops  being  now  in  deposit,  it  seems  to 
us,  from  the  necessity  of  the  case,  that  it  should  remain  so  until  the  parties 
either  come  to  a  settlement  of  their  dispute,  or  some  of  them  establish  a  right 
to  the  land,  which  must  be  in  the  Civil  Court. 
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1883.  Be/ore  Mr.  Justice  Kemp  and  Mr,  Justice  Phear, 

^^"^^      In  thk  Matter  of  MOONSHEE  SYUD  ABDOOL  KADIR  KHAN  (PeH- 

II  B.L.  R.  TioNER)  V.  The  magistrate  of  PURNEAH.i 

Ap.  S.  , 
120  W.R.  23.1  Povi^rs  pf  High  Court — Non'Compliance  loith  Orders  of  High  Court^-^Transfer  of 
Proceedings — jurisdiction — Criminal  Procedure  Code  (A3  X.  of  iB*j2)^  ss, 
64t  142,  ^97,  ^apf  sgo,  jgif  &  398 — Revision  of  interlocutory  Proceedings  brfore 
Mugistrate--~Suspension  of  Proceedings — Order  for  Bail — Non-bailable  Of- 
fence— Warrant  of  Arrests-Commitment  to  Custody  without  Evidence  taken 
— Remand  without  Evidence  taken. 

This  case  came  before  the  High  Court  upon  three  rules  which  had  been 
obtained  on  the  1 2th,  19th)  and  28th  of  May  by  Mr.  Ghose  on  behalf  of  Abdool 
Kadir  Khan.  The  first  rule  directed  Mr.  Kemble,  the  Magistrate  <rf  Pumea, 
to  send  up  to  the  High  Court  the  record,  processes,  and  papers  in  certain  crimi- 
nal proceedings  against  Abdool  Kadir  Khan,  to  stay  proceedings  in  his  Court 
untU  fiirther  orders  of  the  High  Court,  and  in  the  meanwhile  to  release  Abdool 
Kadir  .Khan  upon  specified  security.  The  second  rule  called  upon  Mr.  Kem- 
ble to  show  cause  why  he  did  not  carry  out  the  order  involved  in  the  former  rule, 
Mr.  Kemble  having,  after  receipt  of  such  rule,  directed  (in  his  capacity  of  Col- 
lectoi^  the  imprisonment  of  Abdool  Kadir  Khan  upon  certain  ^jesh  charges. 
And  the  third  rule  required  Mr.  Kemble  to  send  up  the  records  of  the  original 

Srocecdings,  and  also  of  proceedings  upon  such  fresh  charges  instituted  by 
Ir.'  Eycmble  before  the  Joint^Magistrate^  and  under  which  Abdool  Kadir  Khan 
had  again  been. committed  to  custody. 

The  Legal  Remembrancer  i^x.  Belt)  showed  cause. 

Mr.  Ghase  and  Mr,  Ameer  Ally  for  Abdool  Kadir  Khan. 

The  facts  of  the  case  and  the  nature  of  the  arguments  appear  fully  from 
the !  judgments  -of  the  High  Court  The  argument  on  l)ehalf  of  the  petitioner 
wasiat  the  instance  of  the  Court,  addressed  simply  to  the  necessity  of  transfeiw 
ring)  die  proceedings,  and  rested  entirely  on  the  facts. 

The  following  judgments  were  delivered  : — 

Phear,  T. — ^Three  rules  which  were  issued  by  this  Court  on  the  12th,  ipth, 
and  28th  of  fast  month  respectively  in  the  matter  of  one  Abdool  Kadir  Knan 
have  come  before  us  to  be  adjudicated  upon  and  disposed  of.  Before,  however, 
I  state  the  exigency  of  those  rules,  I  will  mention  a  few  preliminary  facts^  In 
1870  and  1 871,  or  during  a  portion  of  those  years,  Abdool  Kadir  Khan  was  offi- 
ciatiftp  head  clerk  of  the  Pumeah  Collectorate  in  the  place  of  one  Rooddro^ 
Chuttder  Mullick.  Rooddro  Chunder  Mullick  appears  to  have  resumed  hia 
duties  somewhere  towards  the  end  of  the  year,  and  shortly  afterwards  preferred 
throe  ^charges  of  Embezzlement  and  two  of  forgery  against  Abdool  Kadir  Khan. 
These  charges  were  enquired  into  by  Mr.  Weeks,  who  was  at  that  titne  the  Joints 
Magistfate  of  Pumeah,  and  dismissed  by  him.  This  occurred  in  Novemiyer 
1871,,  Subsequently,  however,  the  Sessions  Judge  took  up  the  matter,  and  di- 
rected the  Magistrate  to  commit  Abdool  Kadir  Khan  for  trial  upon  these  charges; 
and,  pursuant  to  this  direction  of  the  Judge,  Mr.  Wyer,  who  then  bad  succeed-*-, 
ed  Mr.  Weeks  as  Joint-Magistrate,  issued  a  warrant  of  arrest ;  and  Abdool  ELa- 
dir  was  arrested  under  that  warrant,  I  think,  in  October  1872,  and  was  committed 
for  trial.  He  was  tried  at  the  Sessions  Court,  and  convicted  on  the  13th  of  Ja- 
nuary 1873.    H^  w^  t^^^  sentenced  by  the  Judge  to  ten  years'  rigorous  im- 

^  Rules  Nos.  666^  704,  and  740  of  1873. 
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prisonment,  and  to  pay  a  fine  of  Rs.  i>ooo,  or  in  default  of  payment  to  snSer  *     1873.- 

rigorous  imprisonment  for  a  further  period  of  two  years.  — j 

After  Abdool  Kadir  Khan  had  been  committed  for  trial  by  Mr.  Wyer,  Mr.    MAtran  op 
Kemble,  who  was  then  and  still  is  Officiating  Magistrate  and  Collector  of  Pur-    ModNSHta 
neah,  wrote  a  letter  on  the  30th  of  December  from  himself  as  Collector  to  him-  g       A^nnrtf" 
self  as  Magistrate.    The  letter  runs  in  these  terms :  *'To  the  Magistrate  of  ka^.^ !^  , 
Pumeah.    Sir, — I  have  the  honor  to  forward  to  you  herewith,  in  charge  of  *^"^^  f^Kn 
my  head  clerk,  Baboo  Sreenath  Banerjee,  the  following  papers  connected  with  *' 

the  ktfe  embezzlement  by  Syud  Abdool  Kadir  Khan,  at  present  in  custody     ThbRTa.' 
in  the  Pumeah  jail,  and  who  will  be  now  charged  with  further  embezzlement,  oistrate  op 
I  shall  be  obliged  if  you  will  issue  warrants  for  his  arrest  in  case  he  should  not    PuRi^KAn, 
be  convicted  on  the  charges  on  which  he  is  to  be  tried  on  the  6th  proximo.         n  B.  L;  It. 

**  The  papers  named  above  are  r —  ^P*  ^; 

"/j/. — ^Anabstraft,marked  A, drawn upby Mr.  Worgan, dated  February  27th,  "-^  *  *  ^^'^ 
1872,  showing  that  Abdool  Kadir,  between  September  1870  and  May  1871, 
cashed  certain  bills  as  sub-divisional  contingent  and  income-tax  bills  for  larger 
simis  than  were  billed  for  by  the  sub-divisional  officers,  and  remitted  to  those 
ofl5cers  the  smaller  amount  only.  This  charge  will  be  proved  by  the  bills  cash- 
ed, the  copies  of  the  original  bills  from  Kishengunge,  and  the  copy  bill-book 
from  Arrariah,  and  by  the  covering  letters  and  the  cheque-register,  all  of  which 
are  sent.  These  papers  will  show  that  fraud  has  been  committed,  and  my  head 
clerk  is  instructed  to  prosecute  Abdool  Kadir,  who  cashed  these  bills,  under 
s.  409  or  6ther  cognate  sections. 

"  jr</. — ^With  reference  to  item  9  in  Mr.  Worgan's  list,  a  charge  of  forgery 
will  also  be  laid,  as  the  original  bill  for  Rs.  52-5-7  was  not  in  this  case  destroyed, 
but  was  altered  to  Rs.  76-5-7  by  manifest  erasures.  This  charge  will  fall  un- 
der Chapter  XVIII.  of  the  Penal  Code. 

"-^M. — Ally  of  my  officers  will  be  ready  at  any  time  to  attend  your  Court 
to  prove  the  documents  now  filed." 

We  have  been  informed  that  the  schedule  or  papers  annexed  to  this  letter 
contain  as  many  as  twenty-four  distind  items  of  charge.  Mr.  Kemble,  the  Ma- 
gistrate, having  been  in  this  way  informed  by  Mr.  Kemble,  the  Collector,  of  the 
faft  of  a  criminal  offence  having  been  committed  by  some  one  within  his  jurisdic- 
tion, took  cognizance  of  it,  and  having  been  further  led,  I  suppose,  by  the  same 
means,  to  susped  that  Abdool  Kadir  was  the  offender,  he  dealt  with  the  mat- 
ter as  Magistrate  under  s.  142  of  the  present  Procedure  Code,  and  then  made 
over  the  case  for  enquiry  to  Mr.  Wyer,  the  Joint-Magistrate,  and  the  result  was 
that  Mr.  Wyer  committed  Abdool  Kadir  for  trial  on  three  out  of  the  twenty-four 
charges  mentioned  or  referred  to  in  the  letter.  I  feel  myself  obliged  to  say  in 
passing  that  this  really  seems  to  me  a  very  pitiful  effort  at  disguising  the  fad 
that  Mr.  Kemble  was  in  this  matter  the  real  prosecutor  in  his  capacity  of  Col- 
lector, the  prosecutor  of  Abdool  Kadir  Khan  upon  the  charges  contained  in  the 
letter  of  the  30th  December ;  and  it  would  have  been  much  more  straight- 
forward, to  say  the  least  of  it,  if  he  had  frankly  avowed  himself  prosecutor, 
and  laid  a  complaint  before  the  Joint-Magistrate  in  the  usual  manner.  Abdool 
Kadir  was  tried  upon  these  charges  and  convicted  by  the  Sessions  Court  on  the 
nth  of  March  1873,  ^^^  was  further  sentenced,  in  addition  to  the  sentence 
I  have  before  mentioned,  to  a  term  of  seven  years'  rigorous  imprisonment. 
Against  the  convictions  and  sentences  of  the  30th  of  January  and  i  ith  of  March 
respectively,  the  prisoner  appealed  to  this  Court,  and  was  acquitted  in  the  one 
case  on  the  25  th  of  April,  and  4n  the  other  case  on  the  26th  of  the  same  month. 
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i8y3>        An  order  for  his  immediate  discharge  from  custody,  so  far  as  imprisonment 

jj^^jjg      under  these  convictions  and  sentences  was  concerned,  was  at  once  sent  down 

Matter  of  ^^  ^^'  ^^"^^^^>  ^^^  Magistrate  of  Pumeah,  who  appears  to  have  received  the 

MooNSHEE    ^^^®^  ^^  ^^^  afternoon  of  the  28th  April.     The  Magistrate  did  not,' however, 

S       Ab         promptly  release  the  prisoner ;  before  taking  any  step  towards  doing  so,  on  the 

YUD  A3D00L  ^gth,  in  his  capacity  of  Collector,  he  sent  a  letter  to  Mr.  Wyer,  the  Joint-Magis- 

KApiR  KHAN  tr^tg^  ^hxc\x  runs  thus :  "  Sir,— As  I  hear  that  Abdool  Kadir  has  been  released 

^*  by  the  High  Court  from  the  sentence  recently  imposed  on  him  by  the  Sessions 

The  Ma-     Court,  I  have  the  honor  to  request  that  you  will  go  on  with  the  other  charges 

oisTRATEOF  noticed  in  my  letter  No.  1933,  dated  30th  December  1872,  to  the  address  of 

PuRNEAH,    the  Magistrate.    I  have  the  honor  to  be,  <&c."    Upon  this  letter  is  endorsed  by 

II  B.  L.  R,    Mr.  Wyer :  "A  warrant  will  at  once  issue  against  Abdool  Kadir  Khan  under 

Ap.  8.       s.  409,  and  be  given  to  the  Court-Inspector  to  be  served."     It  also  appears  that, 

[20  W.  R,  23.]  on  the  same  day,  Mr.  Wyer  issued  a  formal  warrant  according  to  the  terms  of 

this  endorsement.     This  having  been  done,  Abdool  Kadir  Khan  was  brought 

up  from  the  jail  before  Mr.  Kemble  as  Magistrate,  and  then  told  of  his  acquittal 

by  the  High  Court,  and  of  the  order  for  his  release  from  jail.  Mr.  Kemble  also 

at  the  same  moment  turned  round  to  the  Court-InspeAor  who  was  present — I 

need  hardly  say  not  by  accident — and  said  to  him :  "  Has  Mr.  Wyer  given  you 

a  warrant?"     The  answer  was  in  the  affirmative.     Mr.  Kemble  then  said  : 

"  Take  him  back  to  jail."  Abdool  Kadir  was  taken.     No  warrant  of  commitment 

to  jail  or  written  order  of  remand  was  made  out,  nor  was  the  prisoner  taken 

before  the  Magistrate  who  had  issued  the  warrant  of  arrest  according  to  the 

exigency  of  the  warrant.  This  is  on  the  28th.  On  the  29th  the  Court-Inspeftor, 

becoming,  probably  not  without  good  reason,  a  little  anxious  that  a  written 

warrant  of  commitment  should  be  made  out,  endorsed  upon  the  original  warrant 

of  arrest  this  memorandum  :  "  Sir, — Yesterday,  at  6  p.m.,  prisoner  Syud  Abdool 

Kadir  was  released  by  order  of  the  High  Court,  Calcutta.     At  the  moment  he 

was  under  this  warrant  arrested,  and  by  order  of  the  Magistrate  of  this  district 

sent  to  ha  jut.     But,  owing  to  the  lateness  of  the  hour,  the  purwannah  for  hajut 

was  not  sent.    By  this  report,  therefore,  I  beg  to  solicit  that  an  order  may  be 

passed  by  the  huzoor  for  giving  a  purwannah  for  hajut  regarding  the  said 

defendant."    Mr.  Wyer  endorsed  under  this  the  same  day  :  "  That  a  purwannah 

for  hajut  be  given,  and  that  the  record  in  the  matter  of  Abdool  Kadir,  made  over 

by  the  Magistrate,  be,  by  a  proceeding,  sent  for  from  the  Sessions  Judge,",  and 

there  is  a  further  endorsement  to  the  effect  that  a  proceeding  had  been  sent. 

This,  I  understand,  is  the  endorsement  which  constituted  the  written  order  of 

commitment.     On  the  ist  of  May  the  Joint-Magistrate  issued  a  further  order 

in  this  matter.     It  seems  that  on  that  date  Mr.  Kemble  wrote  to  Mr.  Wyer  in 

these  terms  :  "  With  reference  to  the  case  of  Abdool  Kadir  Khan  now  pending 

before  you,  I  have  the  honor  to  request  a  postponement  for  one  week,  until  I 

receive  the  judgment  of  the  High  Court  in  the  cases  previously  decided."     It 

does  not  appear  that  the  prisoner  was  at  this  time  brought  before  Mr.  Wyer,  or 

indeed  that  he  was  taken  from  prison  before  any  Magistrate  after  the  verbal 

commitment  of  Mr.  Kemble  on  the  28th  of  April  until  the  8th  May,  a  date  to 

which  I  shall  presently  come.     Mr.  Wyer  endorsed  upon  this  application  for 

adjournment  made  by  Mr.  Kemble  -:  "  The  case  will  be  postponed  to  the  8th," 

and  on  the  same  day  he  made  out  a  formal  order  of  remand  until  the  8th  of 

May.    It  must  be  remembered  that  up  to  this  time  no  evidence  whatever  had 

been  taken,  and  we  have  not  been  made  aware  that  there  were  any  reasonable 

grounds  or  any  ground  whatever  for  a  remand  other  than  the  letter  of  Mr.  Kemble 

written  to  Mr.  Wyer,  which  I  have  just  now  read  ;  and  I  suppose  that  the  sole 

reason,  the  only  ground,  upon  which  the  Joint-Magistrate  detained  thQ  pri* 
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soner  in  hajut  was  the  ground  afforded  by  such  suspicion  as  was  lurking  in        1873. 
his  mind  in  consequence  of  the  original  letter  sent  by  Mr.  Kemble  to  him  — - 
on  the  28th  of  April,  strengthened,  if  it  is  possible  to  conceive  it  to  be  strength- 
ened,  by  this  letter  of  Mr.  Kemble  written  to  him  on  the  ist  of  May  asking   Matter  of 
for  an  adjournment.     It  is  perhaps  not  to  be  wondered  at  that  in  this  state    Moonsheb 
of  things  the  prisoner  desired  to  see  the  warrant  of  arrest  in  order  to  ascer-  ^^"'^  Abdool 
tain,  if  possible,  the  offence  with  which  he  was  charged,  and  the  matter  for  Kadir  Khan 
which  he  was  held  in  custody.     He  accordingly  petitioned  Mr.  Wyer  for  a  copy  ^* 

of  the  warrant  of  arrest ;  this  application  was  refused.     He  then  petitioned  Mr.     The  Ma- 
Wyer  to  let  him  have  a  copy  of  the  order  of  refusal;  this  application  also  was  gistrate  of 
refused.  He  then  made  an  applfcation  to  be  admitted  to  bail,  not  altogether  an     Purneah, 
unreasonable  one,  consideiing  that  several  days  had  already  passed,  and  yet    n  B.  Lm  R. 
from  the  first  no  evidence  whatever  had  been  taken,  and  indeed  no  specific  ac-       Ap.  8. 
cusation  or  charge  made  against  him.     This  application  was  again  refused.  [20W.  R.23.] 
Abdul  Kadir  then  applied  to  this  Court  by  petition  upon  the  foundation  of  the 
material  fads  which  1  have  just  been  relating,  set  forth  in  an  affidavit ;  and  upon 
this  petition  and  aflSdavit  the  rule  of  the  12th  of  May  issued,  which  in  substance 
direfted  that  the  record  and  processes  and  papers  in  the  case  should  be  sent  up 
to  this  Court ;  that  the  proceedings  in  the  matter  should  be  stayed  in  the  Magis- 
trate's Court  until  further  order  of  this  Court ;  and  that,  in  the  meanwhile,  the 
prisoner  should  be  released  upon  certain  security  (which  was  specified  in  the 
rule)  for  his  appearance  in  the  Magistrate's  Court  when  called  upon.  This  rule, 
I  believe,  reached  Mr.  Kemble  on  the  14th  of  May.  The  Magistrate  afted  upon 
this  rule  so  far  as  to  admit  the  prisoner  to  bail  upon  recognizances  conditioned 
for  his  appearance  every  day  in  the  cutcherry.  At  the  same  time  the  Magistrate 
wrote  a  letter  to  the  Distrift  Superintendent  of  Police  in  these  words:  "Sir, — 
Abdool  Kadir  has  just  been  released  by  orders  of  the  High  Court  on  bail  Rs.  500 
only.     I  think  it  extremely  probable  that  he  will  try  to  escape  and  forfeit  his 
bail.    I  therefore  request  that  you  will  instrud  the  police  to  watch  his  move- 
ments, and  to  report  to  me  if  he  should  be  discovered  leaving  Purneah.   He  is 
bound  to  present  himself  to  me  every  morning."  Upon  entering  into  the  recog- 
nizances conditioned  in  this  manner,  Abdool  Kadir  was  released.  The  next  day, 
the  1 5th,  he  presented  himself  at  the  cutcherry  in  obedience  to  the  terms  of  the 
security-bond,  and  Mr.  Kemble,  as  I  understand,  then  direded  that  he  should 
be  taken  into  custody  by  his  Nazir ;  the  Nazir  accordingly  arrested  him,  detain- 
ed him  in  his  personal  custody  all  day,  and  finally  Mr.  Kemble  ordered  that  he 
should  be  taken  to  the  civil  jail  and  confined  there.  He  professed  to  do  this  of 
his  own  authority  as  Colledor  under  the  provisions  of  Regulation  XVIH.  of  181 7. 
No  evidence  was  then  taken ;  nor,  I  believe,  was  any  evidence  taken  in  the  pre- 
sence of  the  prisoner  at  any  time  during  the  period  of  his  incarceration  in  the 
civil  jail,  which  continued  for  seven  days.    Not  unnaturally  the  prisoner  Abdool 
Kadir  did  not  consider  this  behaviour  of  the  Magistrate  towards  him  as  amount- 
ing to  a  complete  carrying  into  effed  of  the  orders  of  this  Court  given  in  the 
rule  of  the  1 2th  of  May,  which,  among  other  things,  certainly  direded  that  he 
should  be  released.    So  he  presented  a  second  petition,  fortified  by  an  afiidavit, 
to  this  Court;  and  on  the  19th  of  May  a  second  rule  was  issued,  calling  upon 
Mr.  Kemble  to  show  cause  why  he  did  not  carry  out  the  order  of  this  Court  which 
was  involved  in  the  rule  of  the  12th  of  May.     Before  this  second  rule  reached 
Mr.  Kemble,  he  had,  it  seems,  been  informed  by  the  Commissioner  that  the 
imprisonment  of  Abdool  Kadir  in  the  civil  jail  was  altogether  illegal,  because 
the  Regulation  under  which  he  professed  to  ad  had  been  repealed,  and  he  was 
instruded  by  the  Commissioner  to  lay  a  complaint  in  his  own  person  against 
Abdool  Kadir  before  the  Magistrate,  and  to  proceed  in  the  regular  way  for  the 


Digitized  by 


Google 


.4od       MBNGAL  LAW  REPORTS.  APPENDIX.  ^VOLv  XL 

1873.        pmsfSQUtioii  of  that  complaint.  He  therefore  released  the  prisoner  from  the  civil 
■  jail  on  the  evening  of  the  21st  of  May.    [On  the  22nd  he  made  a  complaint 

IM  THE       Q^  Qj^jj  befQfe  the  Joint-Magistrate,  Mr.  Wyer,  upon  the  footing  of  which  Mr. 
Mattbbof'  "^ygj.  issued  a  warrant  of  arrest,  and  Abdool  Kadir  was  the  same  day  again  ar- 
MfxmsHKz    rested  upon  the  charges  which  were  supposed  to  be  embodied  in  this  last  men- 
Svvp  Abdool  tioned  complaint  of  Mr.  Kemble.     Upon  his  arrest  a  remand  order  was  made 
Kaoir  Khan  out,  by  which  he  was  committed  to  hajut  to  appear  again  before  the  Magistrate 
V.  on  the  30th  of  May,  but  it  has  not  been  shown  to  us  that  there  was  any  evidence, 

'  Thb  Ma-     and  I  believe  I  may  take  it  that  there  was  none  upon  which  this  order  of  remand 
QUSftATK  ov  to  prison  was  made  out.    The  prisoner  then  preferred  a  third  petition  to  this 
PvjtNSAH,    Court,  representing  the  fads  which  I  have  just  mentioned,  by  affidavit;  and  a 
II B.  L.  R.    third  rule  was  issued  to  Mr.  Kemble  on  the  28th  of  May,  requiring  him  to  send 
Ap.  8.      up  the  record  of  this  second  case,  as  well  as  the  first,  and  to  release  the  prisoner 
£ao  W.  R,  23.]  UP?^  ^^^1  of  himself  Rs.  1,000,  and  two  sureties  of  Rs.  500  each.  In  the  mean- 
while Mr.  Kemble  had  made  a  second  deposition  before  Mr.  Wyer,  and  not  in 
the  presence  of  the  prisoner,  the  purpose  of  which  it  is  not  easy  to  apprehend, 
unless  it  was  to  make  the  original  complaint  upon  which  the  prisoner  had  been 
already  arrested,  namely,  on  the  22  nd  May,  more  clear  and  more  complete  than 
it  was  before.    Afterwards,  again  Mr.  Kemble  correded  both  these  depositions 
by  what  I  may  term  a  letter  of  appendix  written  to  Mr.  Wyer,  and  I  believe  that 
that  letter  has  been  placed  upon  the  record  by  Mr.  Wyer.    Thus  it  has  come 
about  that  the  three  rules  which  I  first  mentioned  have  been  issued  by  this  Court 
to  Mr.  Kemble,  and  are  now  before  us  for  adjudication. 

I  will  now  return  to  the  matter  of  the  first  rule.  The  learned  Legal  Re- 
membmncer  objefts  that  the  rule  was  issued  by  this  Court  without  iurisdidion. 
He  has  put  his  objedions  very  clearly  in  a  detailed  form,  but  I  think  I  may 
group  them  somewhat,  and  say  that  they  substantially  amount  to,  ist,  an  objec- 
tion that  this  Court  ha^  no  jurisdidion  to  revise  the  proceedings  of  a  Magistrate 
while  they  are  in  an  interlocutory  state ;  2nd,  that  it  has  no  jurisdiction  to  sus- 
pend such  proceedings  either  at  all,  or  at  any  rate  without  having  the  record 
b^ore  it ;  and,  3rd,  that  it  has  no  jurisdiction  in  such  a  case  to  order  bail  to  be 
taken,  because  the  Sessions  Court  has  exclusive  jurisdiction  in  that  matter  by 
virtue  of  s.  390  of  the  Criminal  Procedure  Code,  and  also  because,  in  this  parti- 
cular case,  circumstances  justifying  the  release  of  the  prisoner  on  ball  did  not 
exist,  the  offence  with  which  he  is  charged  being,  according  to  his  own  admis- 
sion, a  non-bailable  offence,  and  the  conditions  of  s.  398  not  being  satisfied. 
Now,  it  appears  to  me  that  s.  297  of  the  Criminal  Procedure  Code  furnishes  an 
answer  to  all  these  objections.  The  first  clause  of  that  section  is  as  follows : 
"  If,  in  any  case  either  called  for  by  itself,  or  reported  for  orders,  or  which  comes 
to  its  knowledge,  it  appears  to  the  High  Court  that  there  has  been  a  material 
error  in  any  judicial  proceeding  of  any  Court  subordinate  to  it,  it  shall  pass  such 
judgment,  sentence,  or  order  thereon  as  it  thinks  fit."  If  that  clause  stood  alone, 
clearly  it  would  exhibit  no  limitation  whatever  in  regard  to  the  stage  of  judicial 
proceeding  in  which  power  is  given  to  the  Court  to  call  up  and  revise  thesepro- 
ceedings.  The  learned  Legal  Remembrancer  argues,  however,  that  the  remain- 
ing clauses  of  that  section,  inasmuch  as  they  are  all  directed  to  cases  where  there  is 
a  record,  and  where  a  final  order,  or  an  order  which  in  some  sense  may  be  taken 
as  a  final  order,  has  been  passed,  must  be  construed  by  implication  to  put  a 
limitation  of  the  kind  which  he  contends  for,  upon  the  general  words  of  the  first 
clause.  It  seems  to  me  that  we  should  be  wrong  in  coming  to  a  construction 
of  this  sort,  even  looking  upon  the  words  of  s.  297  alone ;  but  when  further  we 
have  regard  to  s.  64,  which  gives  this  Court  the  power,  whenever  it  appears  to 
.  it.that  its  oid^  will  promote  the  ends  of  justice  and  so  on,  to ''  direct  the  transfer 
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of  any  particular  criminal  case  or  appeal,  or  class  of  cases  or  appeals,  from  a        iflPfj. 
Criminal  Court  subordinate  to  its  authority,  or  to  any  other  such  Criminal  Court  """^nthT"" 
of  equal  or  superior  jurisdiction,  or  may  order  that  any  offence  shall  be  en-    1^^.^,^^^ 
quired  into  or  tried  in  any  district  or  division  of  a  district  other  than  that  in  which    -^ 
the  offence  has  been  committed,  or  that  it  shall  be  tried  before  itself,"  it  is  quite      ^     J* 
clear,  I  think,  that  the  Court  must  have  power  to  take  cognizance  of  and  revise  ^^^  AB6oat 
proceedings  before  a  Magistrate  while  they  are  still  in  the  interlocutory  state  of  *^^'^**  wiAif 
pending  investigation ;  otherwise  there  would  be  no  reason  why  the  Legislature  *• 

should  in  this  way  give  the  Court  express  power  to  remove  a  case  from  one  tribunal  "^^^  **^* 
to  another  for  the  purpose  of  carrying  on  or  continuing  the  investigation  of  it.  oistratb  or 
I  believe  that  the  objection  of  the  learned  Legal  Remembrancer  on  this  point  PwtwtAH, 
is  made  now  for  the  first  time,  and  at  any  rate  the  Court  has,  since  the  date  when  11  B.  L.  R. 
the  new  Criminal  Procedure  Court  came  into  force,  been,  almost  daily  I  may  Ap.%. 
say,  acting  upon  the  general  power  of  revision  which  hitherto  has  been  supposed  [i©  w.  R;  13. j 
to  be  conveyed  by  this  first  clause.  And  if  it  has  power  by  this  clause,  as  it 
seems  to  me  clear  that  it  has,  to  call  up  to  itself  proceedings  while  they  are 
in  the  condition  of  the  Ipreliminary  stage  of  investigation  for  the  purpose  of 
correction  and  of  giving  proper  directions  for  the  conduft  of  the  investigation,  it 
must  be  incidental  to  that  power  that  the  Court  should  be  able  to  suspend  the 
proceedings,  for  it  would  be  a  manifest  absurdity  to  my  mind  that  the  Court 
should  be  empowered  by  the  Legislature  to  call  up  the  record  and  the  proceed- 
ings in  a  case  for  the  purpose  of  looking  at  them,  revising  them,  correcting  ma- 
terial errors,  and  putting  them  upon  a  proper  footing  of  investigation,  but  yet 
that  the  Court  should  have  no  power  to  stay  the  proceedings  of  the  subordinate 
Court  which  require  to  be  set  right.  It  is,  no  doubt,  a  very  forcible  objection 
on  the  part  of  the  learned  Legal  Remembrancer  that  a  step  of  this  kind  should  loQt 
be  taken  by  this  Court  without  inspection  of  the  record,  and  I  readily  concede  this 
much  to  him,  namely,  that  the  Court  ought  not  in  any,  except  extreme,  cases  to 
interfere  with  the  Magistrate's  proceedings  until  it  has  the  record  before  it.  . 
But  I  entirely  deny  that  it  has  not  the  power  to  do  so.  If  the  Court  were  alto- 
gether unable  to  take  such  a  step  without  having  the  record  before  it,  the  non- 
existence or  non-production  of  a  record  would  really  effed:  nullification  of  this 
Court's  powers  of  revision  in  some  cases  which  I  could  mention,  and  whkh  by 
their  nature  would  be  cases  in  which  it  was  most  necessary  that  this  polver  should 
be  exercised.  In  this  very  case,  which  is  now  under  our  consideration,  b^ote 
the  day  when  Sreenath  Banerjee  was  examined  as  a  witness,^  there  was  nothing 
which  could  be  called  a  record,  and  if  the  Magistrate. chose  to  allow  that  state 
of  things  to  go  on,  and  to  keep  the  prisoner  in  custody,  without,  in  faft,  taking 
any  proceeding  whatever,  the  result  would  be  that,  while  the  unfortunate  prisctti- 
er  might  be  illegally  detained  in  jail  for  months,  there  would  be  no  msrterial  in 
the  shape  of  a  record  to  be  put  before  the  Court  upon  which  its  action  could  be 
invoked.  And  yet  obviously  such  a  case  as  that  would  be  one  which  would 
more  require  the  intervention  of  this  Court  for  the  purpose  of  furthering  the  ends 
of  justice  than  almost  any  other  which  could  be  instanced.  In  truth,  the  ab- 
sence of  an3rthing  to  record  might  afford  the  strongest  possible  groimd  for  the 
interposition  of  ^is  Court.  But  it  further  seems  to  me  that  the  words  of  s.  ^$7 
entirely  dispose  of  this  question  :  "  By  them  the  Court  is  expressly  empowered 
to  pass  such  judgment,  sentence,  or  order  as  it  thinks  fit  in  any  case  called  for 
by  itself  "  (/.  €.,  where  the  record  is  sent  for),  ^*  or  which  comes  to  Its  knowledge," 
and  this  last  must,  I  apprehend,  be  any  case  the  facts  of  which  ate  broagfat  to 

'  This  was  the  witness  examtoed  on  the  8th  of  Ma/. 
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tfty3>        the  knowledge  of  the  Court  in  any  sufficient  manner,  whether  by  the  record  or 
Ijj  ^jjg      otherwise.    It  is  however,  I  need  hardly  say,  a  rule  of  the  Court  not  to  suspend 
Matter  of   P^'^^^^^^^fi^*  ^^^  ^ot  to  issue  final  orders  to  a  subordinate  Court,  until  it  has  the 
MooNSHEE        •  ^  manifested  to  it  in  the  most,  sure  and  certain  shape,  namely,  the  shape 
which  the  record  itself  affords,  if  possible ;  and  nothing  is  more  common,  when 
bYVD  ABDOOL  jj^g  summary  interposition  of  this  Court  is  invoked,  than  for  this  Court  in  the  first 
Kadir  Khan  instance  to  say  we  can  only  at  this  stage  send  for  the  record,  and  when  the  re- 
^*  cord  comes  before  us  we  shall  see  how  the  facts  stand.  But,  as  I  remarked  dur- 

Thb  Ma-     ing  the  course  of  the  argument,  the  present  case  seemed  to  us  a  very  exception- 
GI5TRATB  OF  al  oue.    Wc  had  facts  before  us  positively  sworn  to,  with  regard  to  which  it  was 
PuRNBAH«     not  likely  that  perjury  would  be  committed  ;  and  if  these  facts  were  accurately 
II  Bi  L.  R.    stated,  they  were  such  as  rendered  it  incumbent  upon  us  at  once  without  delay 
Ap.  i.      to  afford  the  petitioner  the  relief  which  he  asked.  It  turns  out  that  these  facts  were 
[ao  W.  R.  33.]  perfectly  accurate,  and  I  will  take  the  opportunity  here  to  say  that  the  representa- 
tion of  facts  which  has  been  made  to  this  Court  on  the  three  different  occa- 
sions by  Abdool  Kadir  Khan,  in  his  several  petitions  and  in  the  affidavits  made  ' 
on  his  behalf,  have  proved,  in  our  judgment,  to  be  tbroughout  most  fair,  most 
candid,  and  most  accurate ;  and  I  think  at  any  rate,  in  the  final  disposal  of  these 
rules,  he  ought  to  have  such  benefit  as  he  can  properly  derive  from  the  truthful 
attitude  which  he  has  taken  up  in  this  matter.    I  don't  think  it  is  necessary  for 
me  to  add  further  reasons  why,  if  we  have  the  power  to  bring  up  these  proceed- 
ings, we  must  also  have  the  power  to  suspend  action  in  the  Court  below  pend- 
ing our  enquiry.    We  now  come  to  the  third  objection  of  the  Legal  Remem- 
brancer, to  the  effeft  that  the  order  directing  the  Magistrate  to  admit  Abdool 
Kadir  to  bail  was  made  without  jurisdiction.     I  find  the  answer  to  that  objec- 
tion in  the  same  clause  of  s.  297  which  I  have  already  referred  to.    This  Court 
is  empowered  by  that  clause  to  pass  "  such  judgment,  sentence,  or  order  there- 
on as  it  thinks  fit,"  and  it  must  in  any  case  at  least  be  fit  and  proper  that  this 
Court  should  give  the  Magistrate  such  directions  as  to  his  action  as  will  lead  him 
to  do  that  which  he  ought  to  have  done  without  the  directions  of  the  Court. 
Now,  unquestionably  at  the  time  when  the  order  to  admit  to  bail  was  sent  down 
by  this  Court,  although  it  is  said  the  offence  of  which  Abdool  Kadir  was  accused 
was  a  non-bailable  one,  the  Magistrate  had  power  to  remand  the  prisoner,  and 
during  the  period  of  remand  to  admit  him  to.  bail ;  in  fad,  as  matters  were  re- 
presented to  us,  and  as  they  now  stand  unimpeached,  it  was  his  duty  under  s. 
389  to  have  admitted  the  prisoner  to  bail  at  the  time  when  the  prisoner  applied 
to  be  admitted  to  bail.    When  it  is  said  that  the  jurisdiction  which  is  given  to 
the  Sessions  .Court  by  s.  390  in  such  a  case  as  this  to  admit  the  prisoner  to 
bail  has  the  effeft  of  excluding  the  power  of  the  High  Court,  it  seems  to  me 
that  some  misapprehension,  at  any  rate,  with  regard  to  the  two  cases  must  exist. 
The  case  can  only  be  brought  before  the  Sessions  Judge  for  bail  upon  the  foot- 
ing upon  which  it  stood  before  the  Magistrate,  and  although,  as  it  happened  in 
this  particular  instance,  the  facts  are  such  as  rendered  it  the  duty  of  the  Magis- 
trate to  admit  the  prisoner  to  bail,  and  therefore  such  as  would  make  it  the  du- 
ty  also  of  the  Sessions  Judg;e  on  appeal  to  direct  that  he  should  be  admitted 
to  bail,  yet  generally  the  case  before  the  Magistrate  as  regards  the  question  of 
bail,  and  the  case  in  this  Court,  may  materially  differ.    When  the  case  has  been 
brought  up  to  this  Court  under  the  powers  given  by  s.  297,  and  the  day  for  fur- 
ther investigation  and  inquiry  in  the  Court  below  has  thereby  necessarily  been 
posQ)oned  for  a  considerable  period,  an  additional  element,  a  further  ingredient, 
has  been  added  to  the  case,  which  would  not  have  been  in  it  had  it  been  taken 
in  the  ordinary  course  in  the  Sessions  Court ;  for  it  must  be,  as  it  seems  to  me^ 
a  most  important  matter  for  consideration  in  regard  to  the  propriety  of  admit* 
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ting  the  prisoner  to  bail,  that  this  Court  has  found  it  necessary  to  postpone  the        1873. 
day  of  further  enquiry,  and  thereby  considerably  enlarge  the  period  of  the  prison-       iJTthb"" 
er's  intermediate  imprisonment  if  he  is|  to  be  detained  in  prison  in  the  mean-   m^tj^r^p 
while  :  this,  I  repeat,  is  a  most  important  element  to  be  considered  when  the    mqq«3u-- 
propriety  of  releasing  upon  bail  is  in  question,  and  the  addition  of  it  may  serve  «        . 
to  turn  the  scale  in  the  prisoner's  favour,  when  this  Court  is  called  upon  to  deter-  ^"°    bdool 
mine  what  order  is  fit  and  proper  to  be  passed  under  s.  297.  On  the  whole,  then,  '^^'^    ^^^ 
it  seems  to  me  that  the  objections  which  the  learned  Legal  Remembrancer  made  '"' 

to  the  rule  of  the  12th  of  May  fail  him.  I  think  that  the  rule  is  good  and  valid,  '^"^  ^^" 
and  that  it  was  the  duty  of  the  Magistrate  to  comply  with  it.  It  is  virtually  admit-  gistratk  op 
ted  on  the  facts  that  he  did  not  comply  with  it,  for  he  certainly  did  not  release  Purneah, 
Abdool  Kadir.  It  seems  to  me  impossible  to  say  that  the  admitting  him  to  "  B.  L.  R. 
bail  upon  recognizances  conditioned  in  the  way  in  which  the  recognizances  in  Ap.  8. 
this  case  were  conditioned  is  the  same  thing  as  releasing  the  prisoner.  I  under-  [ao  W.  R.  13.] 
stood  the  learned  Legal  Remembrancer  in  his  arguments  of  the  day  before 
yesterday  to  appeal  to  s.  391  as  an  excuse  for  the  conduct  of  the  Magistrate, 
and  to  urge  that  that  section  did  afford  a  ground  for  a  possible  misapprehen- 
sion on  Air.  Kemble's  part  as  to  the  intentions  and  orders  of  this  Court  involved 
in  the  directions  to  release  on  bail ;  and  this,  I  take  it,  is  pretty  nearly  as 
much  as  admitting  that  the  Magistrate  did  not  carry  out  the  orders  of  the  Court 
as  they  were  intended  to  be  carried  out.  I  do  not  think  I  need  dwell  upon  the 
terms  of  s.  391,  because  it  seems  to  me  that,  if  any  one  reads  that  section  with 
an  intelligent  attention,  he  will  see  that  the  meaning  of  it  is,  not  that  a  man 
when  enlarged  should  be  given  a  qualified  or  abridged  liberty,  but  that  it  should 
be  competent  to  the  Court  to  make  the  recognizances  extend  to  ensuring  his 
attendance  at  more  than  one  stated  time  or  contingency  to  meet  the  purposes 
for  which  it  was  necessary  that  he  should  be  bound  to  attend  the  Court,  as,  for 
instance,  from  day  to  day  during  the  investigation  or  trial.  The  learned  Legal 
Remembrancer  also  very  forcibly  put  before  us  that  there  could  be  no  intention 
on  the  part  of  any  subordinate  officer  to  disregard  the  orders  of  this  Court,  be- 
cause he  had  an  overp)owering  incentive  to  do  his  duty  in  the  certainty  which 
he  must  perceive  of  the  action  which  would  be  taken  by  the  Executive  Govern- 
ment in  the  event  of  his  not  doing  it.  If  such  motives  as  those  for  right  action 
are  to  be  referred  to,  I  would  also  say  that  this  Court  has  the  power  of  vindi- 
cating its  own  authority  whenever  that  authority  is  intentionally  disregarded, 
and  if  it  sometimes  becomes  necessary  or  expedient  so  to  do  when  private  per- 
sons are  the  offenders,  such  a  course  would  be  still  more  necessary  and  ex- 
pedient when  judicial  officers  subordinate  to  it  deliberately  disobey  its  orders. 
If  such  a  case  should  ever  occur,  as  I  trust  and  believe  it  will  not,  it  seems  to 
me  that  it  would  constitute  such  a  public  scandal  upon  our  administration  of 
justice  here  as  would  demand  the  immediate  intervention  of  thfs  Court  of  its 
own  authority,  and  I  doubt  not  that  such  intervention  would  be  effected.  But 
we  entirely  accept  the  learned  Legal  Remembrancer's  assurances  that  Mr. 
Kemble  in  this  case  had  no  intention  whatever  of  disobeying  the  orders  of  this 
Court,  or  of  doing  any  act  of  disrespect  towards  this  Court.  It  is,  I  think,  un- 
fortunate that  he  was,  if  I  may  use  the  expression,  not  so  entirely  and  thoroughly 
loyal  towards  superior  authority  in  the  first  instance  as  he  might  have  been ;  be- 
cause it  is  clear  that,  had  the  case  to  which  the  rule  of  the  12th  of  May  was 
directed  been  sent  up  to  this  Court,  and  Abdool  Kadir  released  on  bail  with- 
out delay,  the  further  complication  of  the  matter  would  have  been  avoided,  and 
the  subordinate  Court  would  have  been  set  right  most  easily  without  that  in- 
convenience, even  to  Mr.  Kemble  himself,  whigh  the  course  adopted  by  him 
ha9  p^rtainly  b^Qught  about. 
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i873»  The  third  rule  in  gome  sense  disposes  of  itself,  and  we  have  now  befojo^ 

""  i|,TH£      us  both  the  record  of  the  first  case  and  the  record  of  the  second  case  preferred 
Matter  09  ^^  ^^*  Kemble  against  Abdool  Kadir  Khan.    The  last  question  then  for  us  to 
MooNSHSB    ^^^^s^^®'^  ^s  what  is  to  be  done  in  the  matter  of  these  two  cases.    The  petitioner 
Stf     Abdool  ^^  *sked  that  we  should  transfer  the  further  investigation  of  them  to  some 
^^  other  Court,  and  I  feel  myself  most  reluctantly  forced  to  say  that,  in  review  of 

i(A9iB    KAif  ^j^^  events  which  have  occurred,  I  think  both  Mr.  Kemble  and  Mr.  Wyer,  al- 
'"'  though,  as  I  have  already  said,  I  acquit  them  altogether  of  any  intention  other 

The  Ma-  ^^^^  ^^^^  intention  to  do  their  duty  towards  this  Court  and  as  public  officers, 
oisTRATB  OP  jjg^ye  nevertheless  come  to  be  placed  in  a  false  position.  As  I  remarked  at  the 
PuRNEAH,  outset,  the  action  which  was  taken  by  Mr.  Kemble  in  the  beginning  was  the 
II  B  L.R.  action  of  a  prosecutor.  Had  he  openly  prosecuted  the  case  which  he  set  up 
Ap.  8.  against  Abdool  Kadir  before  an  independent  Magistrate,  I  doubt  not  that  eveiy- 
[9aW.A.33.2  thing  would  have  gone  well.  As  it  was,  he  made  some  show  of  handing  the 
matter  over  to  another  officer,  but  he  did  not  do  so  in  reality.  I  have  ahready 
commented  upon  his  letter  of  the  30th  of  December  from  himself  to  himself. 
On  the  28th  of  April  he  directs  the  Joint-Magistrate  to  issue  a  warrant  of  arrest, 
and  the  Joint-Magistrate  does  so,  not  in  the  exercise,  on  his  own  part,  of  an 
independent  judicial  discretion,  but  because  he  is  asked  to  do  so  by  the  Ma^ 
gistrate  of  the  district  upon  the  footing  of  a  letter  which  that  Magistrate  wrote 
to  him,  or  brought  to  hi|notice.  The  prisoner,  upon  being  arrested,  is  not  even 
then  brought  up  befor^Bie  Magistrate  who  issued  the  warrant  of  arrest,  as  ha 
ought  to  have  been  in  due  course  of  law.  Nothing,  I  think,  can  be  clearer  now 
than  that  the  purpose  of  a  warrant  of  arrest  has  been  fulfilled  when  the  prisoner 
is  brought  before  the  Magistrate  who  issued  that  warrant,  or  any  other  Magis- 
trate qualified  to  act  for  him  ;  and,  further,  that  it  is  the  duty  of  the  person  who 
receives  the  warrant,  and  is  charged  with  its  execution,  to  bring  the  prisoner 
before  the  Magistrate  without  any  unnecessary  delay.  The  warrant  of  arrest  is 
issued,  in  the  ordinary  course,  either  upon  information  laid  by  a  third  person 
before  a  Magistrate,  or  by  the  Magistrate  of  his  own  authority  under  s.  142  of 
the  Code ;  but  still,  when  the  prisoner  is  once  arrested  under  it,  the  remaining 
course  of  proceeding  which  is  to  be  pursued  is  the  same  in  both  cases ;  the 
prisoner  should  be  brought  promptly  before  the  Magistrate,  and  the  Magistrate 
has  then  no  authority  to  further  detain  him  in  custody,  or  to  remand  him  to 
prison  without  some  reason  made  manifest  to  him  either  in  the  shape  of  sworn 
testimony  given  before  him,  or  in  some  other  form  which  can  be  put  upon  the 
record,  and  which  is  sufficient  to  justify  him  in  sending  the  prisoner  to  prisoi^ 
there  to  be  detained  for  a  limited  period  before  further  examination,  a  period 
which  is  never  in  any  case  to  exceed  1 5  days.  Nothing  of  the  kind  occurred 
here,  and  it  is  most  important,  I  think,  to  bear  this  in  mind,  because  it  goes  to 
show  that  Mr.  Wyer  has  not,  almost  from  the  beginning  to  the  end,  or  at  any 
wcte  for  the  greater  portion  of  the  case,  given  himself  even  an  opportuni^  qi 
.exercising  a  judicial  discretion  upon  matters  of  evidence  before  him.  In  mak- 
ing the  first  order  of  commitment  to  hajut,  i'.^.,  the  first  remand-order,  he  acted 
on  the  memorandum  of  the  Court-Inspector  only,  and  in  making  the  more  for- 
mal remand-order,  which  he  issued  on  the  ist  of  May,  he  acted  solely  upon  tjie 
request  of  Mr.  Kemble,  without  any  other  reason  manifested  to  him  in  any  form 
whatever,  as  I  understand,  why  he  should  so  exercise  his  judicial  discretion. 
The  consequence  was  that,  from  the  28th  of  April  until  the  8th  of  May,  ue.,  for 
ten  days,  Abdool  Kadir  was  detained  in  custody  without  any  legal  cause,  simply 
at  the  instance  of  Mr.  Kemble,  as  it  seems  to  my  judgment.  On  the  8th  of 
May  the  evidence  of  Sreenath  Banerjee  was  taken.  I  will  assume  that  that 
evidence  ws^  sufficient  to  furnish  a  ground  for  the  fmtl^er  d^ntipUipf  i;t^ej)|:i- 
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sionw.    In  order  that  it  should  do  so,  it  ought  to  have  a  tendency  to  show  that        1873. 
flie  prisoner  had  committed  some  specified  ofifence,  ^uid  that  further  evidence      ^^  ^^^ 
would  be  likely  to  be  obtained  by  a  remand.    I  am  not  sure  that  there  is  even , 
now,  after  Sreenath  Banerjee  has  given  his  evidence,  any  sufficient  material  on 
the  record  to  indicate  what  offence  has  been  committed  by  any  one,  or  further  to 


Matter  of 
•  moonsheb 


indicate  that  Abdool  Kadir  is  the  person  who  committed  it.  The  warrant  of  arrest  ^^"°  A^dool 
was  issued  clearly  in  ignorance  of  any  evidence  bearing  on  the  point,  for  it  did  not  Kadi^  Khan 
in  any  degree  specify  the  offence  of  which  Abdool  Kadir  was  accused,  it  merely  ^' 

stated  generally  that  he  was  to  be  arrested  for  an  offence  under  s.  409  ;  a  vague     The  Ma- 
statement  of  this  kind,  I  may  remark,  is  by  no  means  9  compliance  with  the  gistrate  op 
provisions  of  the  Criminal  Procedure  Code,  which,  for  obvious  reasons,  directs    Purneah, 
that  the  offence  shall  be  specified  in  the  warrant.    What  information  could    n  B.  L.  K, 
possibly  be  conveyed  to  an  ignorant  prisoner  by  such  a  statement  ?    I  will  not       Ap.  8. 
pay  Mr.  Wyer  the  bad  compliment  of  supposing  that  he  ever  thought  it  was  [aoW.R.aa.J 
sufficient.    The  fact  was  that  he  could  not  make  it  more  specific,  and  this  fact 
affords  the  key  to  the  whole  of  the  irregularities  committed.    After  the  14th 
Abdool  Kadir^s  imprisonment  for  seven  days,  which  was  effected  by  Mr.  Kemble, 
was  clearly  without  jurisdiction,  and  without  legal  cause.    Mr.  Kemble  was 
still  not  in  a  position  to  make  a  definite  accusation  against  Abdool  Kadir,  and 
nevertheless  was  still  struggling  by  any  means,  regular  or  irregular,  to  keep  him 
in  his  grasp.    And  again,  when  we  come  to  the  secon(4j:ase  preferred  by  Mr. 
Kemble  upon  alleged  new  grounds  against  Abdool  Kadir,  we  find  that,  al- 
though the  original  warrant  of  arrest  was  probably  founded  upon  sufficient  sworn 
information,  yet  the  subsequent  remand  from  the  22nd  until  the  30th  was  an 
order  again  made  by  Mr.  Wyer  without  any  reasonable  ground  of  indeed  any 
cause  whatever.    Thus  it  appears  to  my  view  very  plainly  that  Mr.  Kemble  has 
been  acting  in  this  matter  from  first  to  last,  in  the  first  case  as  well  as  the  second 
(calling  them  two  cases,  though  they  really  are  one),  as  the  prosecutor  of  Abdool 
Kadir  Khan.    It  seems  to  me  further  that,  in  neither  the  one  case,  nor  in  the 
other,  is  he  yet  in  a  position  to  specify  in  any  degree  the  particular  charge  or 
charges  upon  which  he  is  prepared  to  accuse  Abdool  Kadir,  and  in  neither  case 
is  he  yet  prepared  to  offer  evidence  upon  which  he  can  ground  a  charge  against 
him.     It  is  probably  pretty  certain  that  there  were  very  large  defalcations  in  the 
Pumeah  Collectorate  treasury  in  1870  and  1871 ;  and,  no  doubt,  Mr.  Kemble 
believes  that  Abdool  Kadir  was  the  person  who  embezzled  a  good  deal  of  the 
money ;  but  he  cannot  yet  make  any  particular  accusation  against  him,  and  is 
uncertain  that  evidence  of  his  guilt  will  ever  be  forthcoming.    In  this  i^ituation, 
Mr.  Kemble  has,  as  it  seems  to  me,  most  anxiously,  from  the  time  when  he  came 
to  know  (rf  the  judgment  of  acquittal  passed  by  this  Court,  endeavoured  to  hold 
Abdool  Kadir  as  it  were  under  his  hand,  while  he  is  making  those  enquiries  and 
investigations  which  he  believes  will  enable  him  some  day  to  make  a  definite 
charge,  and  to  support  it  with  evidence  against  Abdool  Kadir.  He  has  used  the 
authority  of  Mr.  Wyer  as  Joint-Magistrate  in  aid  of  his  purpose  to  keep  Abdool 
Kadir  within  arm's  reach  in  the  manner  I  have  described.   It  further  seems  to 
me  that,  during  all  those  proceedings,  Mr.  Wyer  has  lent  himself  to  Mr.  Kem- 
ble's  purposes,  and  has  refrained  from  exercising  a  real  judicial  discretion  of  his 
own.    He  has  arrested  Abdool  Kadir  at  Mr.  Kemble's  dictation,  and  detained 
him  in  prison  without  legal  cause  at  Mr.  Kemble's  request,  and  he  did  this  last 
in  the  so-called  second  case  when  he  must  have  had  full  notice  of  the  high-handed 
character  of  Mr.  Kemble's  conduct  in  confining  Abdool  Kadir  for  a  week  in  the 
civil  prison.  It  is  with  this  view  that  I  say  it  appears  to  me  that  both  Mr.  Kem^- 
ble  and  Mr.  Wyer  have  come  to  be  in  a  false  position  in  this  matter, -and  that  I 
think  it  will  not  be  right  or  fair  ^tber  (o  thenuusW^i  os  to  the  prisoner^  that  the 
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1873.        further  inquiry  into  an  investigation  of  these  two  cases  should  be  carried  on 
— — ^  judicially  by  either  of  these  two  gentlemen. 

Matter  of  ^  believe  I  may  say  that  we  are  agreed  upon  taking  the  course  in  this  case 

MooNSHEE    ^^*^^  ^^  taken  in  the  precedent  afforded  by  the  Bancoorah  case.^    There  is 
OK  ^'^  doubt,  for  the  reasons  which  were  put  forward  by  the  learned  Legal  Remem- 

bYUD    BDooL  ij^^jj^gj.  jjjg  ^^y  before  yesterday,  that  it  would  be  exceedingly  inconvenient,  and 
HAN  probably  would  cause  great  expense  and  delay,  if  this  case  were  sent  to  another 
^*  district  for  inquiry  and  trial.    We  desire  to  avoid  this  consequence  if  possible ; 

The  Ma-     ^j^^  accordingly  we  think  that  it  will  be  best  that  our  views,  with  regard  to  the 
oisTRATE  OF  neccssity  of  removing  these  cases  from  the  cognizance  of  Mr.  Wyer  and  Mr.  Kem- 
PuRNBAH,    ble,  should  be  communicated  to  the  Government  of  Bengal,  in  the  hope  that  the 
11  B.  L.  R.    Government  may  depute  a  qualified  oflQcer  to  Pumeah  to  entertain  these  cases 
Ap.  8.       in  the  place  of  either  of  those  gentlemen.    And  upon  being  certified  that  such 
[30  W.  R,  23.]  deputation  has  been  made,  we  will  make  an  order  for  the  transfer  of  the  cases  to 
the  oflficer  so  appointed  for  due  inquiry  and  investigation.  We  think  further  that 
any  other  case  which  Mr.  Kemble  may  wish  to  institute  against  Abdool  Kadir  in 
his  capacity  of  Collector  as  prosecutor,  arising  out  of  these  Collectorate  defalca- 
tions, should  be  also  preferred  before  this  official,  and  be  proceeded  with,  of  course, 
as  promptly  as  possible.     Should  the  Government  of  Bengal  not  see  good  rea- 
son to  make  an  appoLaUnent  of  this  kind,  we  shall  feel  obliged  to  transfer  the 
case  to  another  district.  We  therefore  make  no  order  at  present,  but  simply  ad- 
journ the  case  for  one  month.  The  accused  will  remain  on  the  present  bail  until 
called  upon  to  answer  to  the  charges  by  the  local  Court. 

Kemp,  J. — I  entirely  concur  in  the  judgment  which  has  just  been  delivered 
by  Phear,  J.   It  has  occurred  to  me  to  have  to  sit  for  a  short  time  with  that  learned 

iudge  during  the  illness  of  Ainslie,  J.,  and  during  that  period  two  cases  which 
ad  been  tried  by  two  Sessions  Judges  of  Zillah  Pumeah  came  before  us  on  ap- 
peal. In  both  those  cases  the  accused  Abdool  Kadir  Khan  was  concerned.  In 
one  of  those  cases,  Phear,  J.,  passed  a  somewhat  severe  censure  upon  the  con- 
duct of  the  Sessions  Judge,  Mr.  Lockwood ;  and  I  entirely  concurred  in  that  cen- 
sure, ahhough  I  did  so  with  great  regret. 

I  am  of  opinion,  an  opinion  deliberately  arrived  at,  that  the  whole  of  the 
proceedings  in  this  case,  so  far  as  they  have  gone,  are  most  discreditable  to 
the  judicial  authorities  of  Zillah  Purneah.  It  appears  that  in  1870,  1871, 
certain  defalcations  took  place  in  the  Collectorate  of  Zillah  Pumeah.  I  un- 
derstand that  the  Government  have  recouped  themselves  by  directing  the  then 
Collector,  Mr.  Worgan,  to  make  good  the  sums  embezzled  by  deductions  from 
his  salary.  Subsequently  it  was  necessary  to  cast  about  for  a  victim  upon 
whom  to  saddle  these  defalcations,  and  various  charges,  the  subjects  of  the 
former  trials  and  of  the  proceedings  now  before  us,  were  laid  against  the  ac- 
cused, Abdool  Kadir  Khan.  This  person  was  at  the  time  of  the  defalcations 
the  head  clerk  of  the  Collectorate.  Ordinarily  speaking,  and  I  speak  from  my 
own  experience,  which  is  not  a  limited  one  in  Collectorate  matters,  a  person  in 
such  a  capacity,  namely,  that  of  head  clerk,  would  not  be  entrusted  with  any 
moneys  belonging  to  Government ;  and,  therefore,  it  must  have  been  under 
very  exceptional  circumstances  that  Abdool  Kadir  Khan  could  ever  have  had 
anything  to  do  with  money-matters  in  the  Collectorate.  We  have  been  told 
that  Abdool  Kadir  was  a  great  favourite  of  the  late  Collector,  Mr.  Worgan; 
and  although,  during  that  gentleman's  presence  at  the  station  of  Pumeah,  before 
he  went  to  England  on  furlough,  proceedings  were  taken  against  Abdool  Kadir 

f  4  3.  L.  R.  App.  I  ^$e^  p.  166  of  this  book). 
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before  Mr.  Weeks,  who  was  then  the  Joint-Magistrate  of  Pumeah,  proceedings        1873. 
taken  some  time  after  the  defalcations  were  discovered,  and  as  already  observed  ■ 

at  a  time  when  Mr.  Worgan  was  present  at  the  station,  who,  having  himself       '**  "^"^ 
been  called  upon  to  make  good  the  amount  of  these  defalcations,  had  a  personal    Matter  of 
interest  in  fixing  the  responsibility  upon  somebody  else,  even  then,  and  upon    Moonshee 
picked  charges,  the  final  result  is  that  the  accused  has  been  acquitted.     After  Syud  Abdool 
the  double  acquittal  by  this  Court  in  the  trials  above  alluded  to,  the  first  being  Kadir  Khan 
conducted  by  Mr.  Lockwood,  and  the  second  by  Mr.  Ward,  further  proceedings  v. 

have  been  taken  which  have  led  to  the  three  rules  which  are  now  before  the     The  Ma- 
Court.  gistratb  of 

It  is  quite  unnecessary  for  me  to  add  anything  but  a  few  words  of  entire  Purneah, 
concurrence  with  what  has  fallen  from  Phear,  J.,  witbreference  to  the  objections  "  B.  L.  R. 
taken  by  the  Legal  Remembrancer  as  to  the  jurisdiction  of  this  Court.  Ap.  8. 

It  appears  to  me  clear  that  Mr.  Kemble,  the  Magistrate,  has  disobeyed  the  [*>  W.  R.  33.] 
orders  of  this  Court ;  but  I  am  happy  to  find  that  my  learned  colleague  is  of  opinion 
that  there  has  been  no  want  of  bona  fides  on  the  part  of  Mr.  Kemble  in  this  matter. 
I  must  say,  speaking  for  myself,  that  Mr.  Kembje's  conduct,  more  particularly 
with  reference  to  the  double  capacity  in  which  he  has  acted  in  this  matter,  en- 
deavouring to  evade  compliance  with  the  orders  of  this  Court  as  Magistrate,  by 
turning  himself  for  the  nonce  into  a  Collector,  and  then  acting  under  an  old  Re- 
gulation which  has  been  repealed,  is  not  altogether  consistent  with  an  earnest  in- 
tention to  carry  out  our  orders.  I  do  not  wish,  however,  to  "press  this  matter  further, 
nor  in  any  way  to  dissent  from  the  judgment  which  has  just  been  delivered  by 
my  learned  colleague. 

In  the  matter  of  the  transfer  of  the  case  to  another  Court,  I  admit  that  this 
is  a  step  which  this  Court  ought  not  to  take  except  under  extraordinary  circum- 
stances and  on  very  clear  and  satisfactory  grounds.  I  think  it  is  undoubtedly  a 
slur  upon  an  official  of  any  grade  when  proceedings  which  have  been  instituted 
before  him  are  removed  from  his  Court  to  another  Court ;  but  if  the  interests  of 
justice  require  that  such  a  step  should  be  taken,  it  is  the  duty  of  this  Court  to  do 
so  without  aiiy  reference  to  what  the  feelings  of  an  official  may  be  on  receiving 
the  orders  of  this  Court  directing  him  to  transfer  the  case  to  another  officer.  Such 
proceedings,  of  course,  carry  with  them  an  indication  that  this  Court  can  have 
no  longer  any  confidence  in  that  officer  in  the  matter  of  his  further  proceeding 
in  the  case  under  consideration,  but,  as  I  have  already  said,  the  interests  of  justice 
must  be  first  looked  to.  In  this  case  I  do  not  think  it  right  that  Abdool  Kadir, 
after  what  has  passed,  and  looking  to  the  former  proceedings  which  have  taken 
place  in  this  case,  and  to  the  attitude  of  defiance  in  which  the  local  authorities 
have  placed  themselves  in  carrying  out  the  orders  of  this  Court,  or  rather  in  not 
carrying  out  its  orders,  should  be  tried  either  by  Mr.  Kemble  or  by  Mr.  Wyer. 
I  do  not  think,  and  I  say  so  advisedly,  that  Abdool  Kadir  would  obtain  a  trial 
entirely  free  from  bias  before  either  of  those  officers.  It  is  therefore  with  con- 
siderable reluctance  and  regret  that  I  am  obliged  to  concur  in  the  transfer  of  this 
case,  as  also  in  the  censure  which  has  been  passed  upon  the  local  officers  by 
Phear,  J. 
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[APPELLATE  CRIMINAL.] 

^g/^rtf  Mr.  Justice  Glover  and  Mr.  Justice  Pontifex. 

In  the  Matter  op  the  Petition  of  BEULIOS.  ^  1873. 

Criminal  Procedure  Code  (Act  X.  of  i8y2),  ss.  283,  286,  2^4,  &  2g';^Revision'^  ^^'  '^'  ^' 
Power  of  High  Couri^-^"  Material  Error  " — Privileged  Communications,  la  B.  L.  R. 

Where  the  High  Court  sent  for  the  record  of  a  case,  and  it  appeared  therefrom  doubt-  .     w^  fs  •% 
ful  whether  the  evidence  was  sufficient  to  support  the  conviction,  the  Court  refused  to  L*^ ''^^  K«W«J 
interfere,  there  being  no  material  error  in  law,  or  in  the  proceedings,  which  rendered  such 
conviction  illegal  and  improper. 

Per  Glover,  J. — ^The  power  of  the  High  Court  under  s.  294  of  Act  X.  of  187a  is 
limited  to  sentences  and  orders  passed  by  subordinate  Courts  as  ^stinct  from  judgments 
of  such  Courts,  and  a  judgment  cannot  he  interfered  with  (except  in  cases  where  the  law 
gives  an  appeal  on  the  facts),  unless  it  be  shown  that  it  is  contrary  to  law. 

Per  Pontifex,  J. — ^The  High  Court  cannot,  under  s.  294  of  Act  X.  of  187a,  interfere 
with  a  conviction,  unless  there  has  been  some  material  error  of  law  which  renders  such 
conviction  illegal  and  improper  in  law. 

Semble, — Communications  between  a  prosecutor  in  a  criminal  case  and  his  attorney, 
and  between  the  attorney  and  his  clerk,  as  to  the  case,  are  not  privileged. 

On  a  charge  of  cheating  made  by  one  Kally  Doss  Bonnerjee  against  the 
prisoner  Belilios,  one  Toolsee  Doss  Nundy,  and  others,  the  accused  Toolsee 
Doss  was  arrested,  and  thereupon  the  Deputy  Magistrate  who  tried  the  case  re- 
corded the  prosecutor's  evidence  in  the  presence  of  Toolsee  Doss  alone.  The 
fads  deposed  to  by  the  prosecutor  were  shortly  as  follow :  That  he,  the  prose- 
cutor, having  come  to  Calcutta  for  the  purpose  of  selling  indigo,  casually  met 
the  prisoner  Toolsee,  with  whom  he  was  unacquainted?;  that  Toolsee,  under  pre- 
tence of  finding  a  purchaser  for  an  indigo  fadory  belonging  to  the  prosecutor, 
took  him  to  a  house  where  they  met  the  other  persons  accused ;  that  Belilios, 
representing  himself  to  be  the  agent  of  a  rich  Begum,  agreed  to  purchase  the 
fadory  on  her  account  for  the  sum  of  Rs.  80,000,  of  which  Rs.  16,000  were  to 
be  paid  down  as  earnest-money ;  in  payment  of  this  sum  Belilios  proposed  to 
give  the  prosecutor  a  promissory  note  for  Rs.  20,000,  the  prosecutor  to  return 
Rs.  4,000,  to  which  the  latter  assented  ;  that  on  the  following  day  the  prosecutor 
handed  over  to  Belilios  the  Rs.  4,000,  which  were  taken  by  one  of  the  prisoners 
to  the  pretended  Begum;  that,  after  some  delay,  Belilios  informed  the  prosecutor 
that  the  Begum  refused  to  part  with  the  note,  or  to  return  the  Rs.  4,000,  but  stated 
that,  if  the  prosecutor  would  call  at  the  house  on  the  following  day,  he  should 
receive  the  Rs.  16,000;  but  that,  when  he  did  call  as  arranged,  he  found  that 
all  the  accused  persons  had  decamped ;  that  he,  the  prosecutor,  informed  an  ac- 
quaintance, Nobo  Poddar,  and  one  Ghaseeram,  how  he  had  been  duped,  and 
described  the  persons  who  had  cheated  him,  whereupon  Ghaseeram  guessed 
their  names ;  and  that  by  Ghaseeram's  advice  he  laid  a  charge  against  them ;  that 
a  few  days  thereafter  Ghaseeram  told  the  prosecutor  that  the  accused  were 
anxious  to  compromise,  and  offered  to  deposit  Rs.  2,000  with  some  person  whom 
all  parties  could  trust ;  that  the  prosecutor  suggested  Nobo  Poddar,  and  that 

*  Criminal  Motion,  No.  1 16  of  1873,  from  an  order  of  the  Sessions  Judge  of  the  24- 
Perguniias,  dated  the  d5th  July  1873. 
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1873.        Rs.  2,000  iir^qp^f^y^  nqt^js^  were  acQor^ingj^y  dopoeite^  ivftlnNobo  by  one 

■  ZahoorooddbeiH,  tilaet  tfeereupenf  tlie  pfoee^utot^aceotoipaiiiad^'b^^^ 

In  the       ^jj^  Qjjg  Mahomed  Lutif,  went  to  Mr.  Sims,  the  prosecutor's  attorney,  and  stated 

Matter  of    that  he  wished,  if  possible,  to  withdraw  the  charge,  as  he  feared  that  he  should 

THB Peti-    be  unable  to  prove  it;  a|idIttetrM|->  ^ijBFSjWSjd^swvR  statement  to  the  Police 
TioN  OF      Magistrate  of  Seald^h  in  the  prosecutor's  presence,  which  statement,  however, 

Belilios,    being  in  English,  the  prosecutor  could  m>t  undem^md.- 

12  B.  ^  R.  rj.^^  accusedcBeliliiM. suteQq;HwUjF  swF9n^Fi^»  Tbp  ©tJ^nflarties  charged 

.     ^        absconded. 

[afiW,K.tfiJ  /^t  the  trial  before  the  DiBputy  Magistrate,  the  prisoner  Belflbs  reserved  Ws 
cross^ejeamtiMition  of  the  wiisiesses,  ainong  wtom  wereNobo  PckM^ 
r^mj^  till  tl;^  chacg^  was  framed^  and  afterwards  was  not  allowed  by , the  Dq>uty 
MagifitEatCi  to  r^eall  such  witnesses.  He  tbereuppa  obtained  aa  order  from  tine 
Higtt^  Court,  difedio^  the  DepcKty  Magistrate  to  recall  suoh  wiixiesses  f or  thf$ 
purpose  of  cross-examination;  but  in  the  interim  Nobo* Edddar' had  died,  and 
Ghoiseeraia  had  left  Calcutte.  In  defence  the  piisiHvef  Belilios  cited  as  witnesses 
tlf^fbtlowin^  amongst  other  persons,  zn's.,  Mahomed  Lutif,  Mr.  Sixns^  his  clerk> 
and  the  Pbltce  Magistrate;  the  last-mentioned  of  whom  deposed  thatMt.  Sims^ 
on,  applying  to  witjidraw  the  case,  represented  that  it  was  a  similiir  case  to  diat  ci 
C3,yi(f  D.uff^  in.  which  money  alleged  to  have  been  stolen*  was  in  reality  lost  in 
gambling.  The  Deputy  Magistrate  refused  to  allow  questions  to.  be  put  to 
Jj/lx^  SiJQEi§or.hisclerkastothe  communications  made  to  diem  by  die  prosecutor 
with  reference  to  tUe  withdrawal  of  the  case,  o»  the  ground  that  such  commum- 
cations  were  privileged,  and  he  refused  to  allow  the  prisoner  to  examine  Maho- 
med lUitilupojii  the  same  ground.  He  ultimately  coovifted  Beiiiiosiand  Koolsee 
Didss,  andsetttenced  the  f brmiev  to  two^  yearsv  rigorous  imprisoAmeaUandra^fiiio 
6^  ^.  1,000,  and  the  l^tlter  to  one  year's  rigocons  impnaonitieraL  aaid  avfine  ot 
Bk  500,  aflfid  he  ordlered  the  Rs«  2,000,  whidi  had  been*  deposited  wtih  Nobo 
F^<bir,  and  thei  amount  of  ito  fines,  to  be  handed  over  to  the  pfOSeGutOf  • 

Belilios  and  Toolsee  Doss  both  appealed  to  the  Sessions  JJadgB^.  The  latter, 
while  holding  that  the  Deputy  Magistrate  was  coneft'ift  his  view  that  ti^ccmi-' 
mu^ications  made  by  the  prosecutor  to  Mr.  Sims  and  his  clerk  were  prrvil'egedi 
intimated  that  the  suppression  of  such  evidence- would  prejudice  the^ case  for- die 
prosecution,  and  the  prosecutor  thereupon  consented  to  their  beii^  examitied 
on  this  point.  The  clerk  deposed  that  the  prosecutor  a^itted'  he  had  lOstiiie 
money  by  gambling,  and  wanted  to  withd^raw  the  charge.  Mt.  Sims  stated Ahai 
he  did  not  understand  Bengali,  and  took  all  the  instruffions  in  the  case  though 
the  medium  of  his  clerk,  but  that  he  was  never  instrufted  to  withdraw  die  case, 
and  did  not  tell  the  Police  Magisttat;e  that  it  was  a  gambling  one,  simiter  to  that 
of  David  Duff;  that  the  remark  as  to  the  similarity- of  the  two  cases  was  made 
by  the  Police  Magistrate  himself,  and  that  he.(Mr,  Sims)  merely  assentefd;  The 
Judge  refused  to  allow  any  evideace  to.  be  given  as  to  what  passed  between  Mr. 
Sims  and  his  clerk  in  order  to  explam  the  dlscrepanciesanti^ir  evidence*  With 
reference  to  the  evidence  of  the  Police  Magistrate,  he  observed  that  ne^  weight 
could  be  attached  to  it,  as  he  had  evidently  throu|^out  laboured  under  the  im- 
pression that  the  case  was  a  gambling  one,  Upon  the  whole  cose,  as  t)re8ented 
to  him,  the  Judge  acquitted  Toolsee  Doss,  but  convifted  Belilios  tmders.  417 
of  the  Penal  Code,  and  sentenced  him  to  rigorous  imprisonment  lor  six  months 
and  a  fine  of  Rs,  1,000;  and  he  ordered  the  Rs.  2,000  d^ositedwitb^NobaPoddttf 
X&  be  given  to  the  prosecutor. 

Upon  the  applic^tiop  of  the^  prisoner  Belilioe,  the  High  Court  sent  foi^tbe 
record  of  the  case. 
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pHsoner.  .  ""  ^ 

The  A^ocate^Gtneral  (Mr.  Pa«/,  OfEg.)  for  the  GoVemiuetit.  «i^^' 

^Mr.  Wcfodr0ffe  contended  that  the  refusal  of  the  Magistrate  to  allow  ihe  wk"  ^g*t>|ff|. 
nesses,  whose  cross-examination  'had  been  reserved  by  the. prisoners,  to  be  re-  ^^^' 
called,  was  irregular,  and  prejudiced  the  prisonerin  hisdefenoe,  and  also^mount-  gUt  ^t^ 
ed  to  a  material  error  in  the  proceedings  which  would  justify  the  Court  in  inter-  .  •  ' 
fering  under  s.  297  of  the  Criminal  Procedure  Code ;  and  that  both  the  Magis-  '^ 
tmte  and  the  Judge  were  in  error  in  holding  that  dre  commuriicatfbns  which  a  ^^'^  « 
passed  between  the  .prosecutor  and  JMEr.  Sims'  clerk,  arid  betweeJnMr.'Sitns  arid  N^.  Rnsh^ 
his  clerk,  were  privileged.  {The  Advocate-General  admitted  that  hiliis  opiriidn 
fliese  communications  were  not  privileged.]  The  learned' Counsel  thenjn^ed- 
ed  to  show  that  the  evidence  was  insufficient  to  support  the  convffltlbn.  -fGtbVEit, 
J.— ^It  is  unnecessary  for  you  to  go  into  the  evidence,  as  tee  are  of  opinibn  thajt 
on  the  evidence  the  prisoner  ought  not  to  have  "been  convtfted.]  That  being  !^; 
the  Court  will  Interfere  under  s.  297.  [Po^rxirEX,  J.— Have  v^e  that  pd^reT*!^ 
The  record  of  this  case  having  been  sent  for,  the  fii^  Court  can,  linder^.  129^4 
of  the  Criminal  Procedure  Code,  lodk  into 'the  propriety  as  well  as  the  legality 
of  the  sentence  or  order  passed  by,  and  aJIso  tihe  regularity  of  the  ptoceedingis'in, 
the  subordinate  Courts.  By  s.  295  ihe  Zilla  Court  has  the  power  to  send  for  thfe 
record  of  a  case,  and  satisfy  itself  as  to  tlie  legality  only  of  the  sentence  orO^defr 
passed  by  a  siibordinate  Court.  [Glover,  I. — K  yout  contention  is 'ri^Ht,  thel^ 
may  be  two  appeals  in  every  criminal  case.]  There  may  be.  'The  powers  of  tevf- 
sion  of  the  High  Court  have  been  increased  bythe  new  Crfmi^^lProeedtire  Code, 
There  is  a  marked  distinction  between  Ss.  294  and^95  ;inthe1atteVtherelsif6 
mention  of  "  propriety,"  and  some  tneaning  must  begiven  to  that  wordln  s.>24. 
XPoNTiFKx,  'J. — ^The  propriety  of  a  sentence  may  tefer  to  the  amount  of  9t.]  liife 
Aew 'Criminal  Trocedure  Code  (Act  X.  of  18/2)  isfcmiiaeaon  decfsioris  <ti%t^ 
Higfh  Courts  determining  their  power,  and  it  is  submitted  t^e  Le^flattfre'fflfl 
intend  to  extend  the  powers  df  revision  of  the  Hi^  Court.  The  tecorii  ^  -tht 
case  being  now  hefe,  the  Cotirt'Under  5.  297  ca^passsuch  jndgment,  fe^ehfcfe, 
or  ortler  as  It  thinks  Ht.  [Pontifkx,  J. — ^There  must  be  a  material  ^rror  to 
enable  -the  Court  to  proceed  tmder  s.  297,  arfd  to  direct  an  ^cqtfrttkl.^  A 
lailure  of  justice  is  a  material  error,  and  the  failure  of  justice  here  has  ^'i^- 
(jadiced  tberprisonerin  his  defence:;  see^.  283.  Justice  may  as  much  require  that 
the 'facts  should  be  %'Cffit  into,  Wherethe  lower  Court 'has  gone  witongt^^Btthe 
facts,  as  where  it  has  gone  wrong  in  law — Queen^^,  K6(mjoIje^h^  ^e^wbi^ 
"material  error"  in  s.  297  are  **^equivatent  to  the  effect  of  s.  r2&3"-^©ifii?«i  v. 
l^tmkanu?  [Pontifsx,  J.— The  stoiy  told  by  the  T)roseCtit<»r  'may  feewn^ihpro- 
•bable  to  us,  biit  it  was  not  So  in  the  opinlion  of  the  lower  Court.]    It  Is  sub- 

■  .    r       ,     ■    ,  ,  .....  ■.-.,■■ -    .  ■         -       .    ■  .-j  _..ii  r  1    f  r     -   ' — 

*  1 1  B.  L.  R.  ^4,  at  Y.  16  (ar  at  |).  ^fsi  this  boolii). 

The  2Sth  yanuary  J&73' 

V^hnhiat'PfmBUYeML^s  (ActX.^iff  i87^),:s,297*^**^a4efM^Brmt." 
T^E  Deputy  Magistrate  had  dismissed  a  (J6mjtaint1irtrtr|fhtl)jr  ^e  |WisbiM?r  ^itffthtfiit 
examining  certain  witnesses  callecl  by  him,  and  had  drdiefrtrd  ^iWi  to  Tjte  tSfbSedoWSS  iirtafer 
s.  21 1  of  the  Penal  Code.    tJnder  this  order  the  prisoner  wSa^tVIW-fittfa  ^sWt^ftcedtbAtffcc 
month's  rigorous  imprisonment. 

fifii  IUf9C9PC»  from  the  Sesafons  Tocl^  of  Cuttack. 
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1873.  netted  that  the  question  now  is  what  does  this  Court  consider.    The  order  of 

■  '  the  Judge  here  is  not  more  final  than  an  order  of  a  Judge  sitting  with  asses* 

In  the  gQj.g^  j^jg  j£  jjj  ^Yit  latter  case  the  verdict  was  not  warranted  by  the  evidence,  this 

Matter  of  Qoxxri  would  set  it  aside — Queen  v.  Elahi  Bax  ;^  see  also  Queen  v.  Rajcoomar 

THE  Petn  Bose?  which  was  a  case  tried  by  a  jury.    This  Court  will  not  uphold  a  conviction 

TioN  OF  which  it  thinks  is  an  improper  one.    The  order  of  the  Judge,  that  the  sum  of 

Bbuuos,  Rs.  2,000  deposited  withNobo  Poddar  should  be  handed  over  to  the  complainant, 

la  B.  L,  R.  was  made  without  jurisdiction,  and  should  be  reversed. 

^^'  The  Advocate-General  contended  that  there  was  no  appeal  to  the  High 

[ao  W.  R.  61.]  Court  from  the  judgment  of  the  lower  Appellate  Court.  S.  286  of  the  Criminal 
Procedure  Code  says :  "  No  appeal  shall  lie  from  any  judgment,  sentence,  or 
order  of  a  Criminal  Court,  except  in  the  cases  provided  for  by  this  Act,  or  by  any 
law  for  the  time  being  in  force."  This  case  comes  up  under  s.  294.  Under  that 
section  the  legality  of  a  sentence  or  order  can  be  inquired  into,  but  there  is  no  men- 
tion of  a  judgment,  and  therefore,  under  this  section,  the  judgment  of  the  lower 
Appellate  Court  cannot  be  inquired  into.  [Pontifex,  J. — Having  been  shown 
an  irregularity,  cannot  we  inquire  into  the  sentence  ?]  That  depends  on  what 
the  irregularity  was ;  here  the  irregularity  complained  of  was  that  certain  quest 
tions  were  not  allowed.  The  provisions  of  s.  2^7  are  very  stringent.  The  objec- 
of  the  revision-sections  is  not  so  much  to  do  justice  as  to  amend  irregularities, 
and  that  being  the  case,  no  person  has  a  right  to  be  heard  either  personally  or 
by  Counsel;  see  last  portion  of  s.  297.  [Pontifex,  J. — "Material  error*'  in 
8.  297  may  mean  an  error  on  which  the  sentence  is  founded.]  Yes,  but  here 
there  was  no  such  error.  Does  a  judgment  come  within  the  meaning  of  "  a 
judicial  proceeding"  mentioned  in  s.  297?  A  sentence  would  be  jncluded  in 
those  words.  [Pontifex,  J. — "  Judicial  proceeding"  in  s.  297  must  mean  the 
whole  matter ;  that  section  gives  u$  power  to  pass  sentence.]  "  Judicial  pro- 
ceeding" is  defined  in  s.  4,  and  it  is  submitted  that  a  judgment  is  only  part  of  a 
judicial  proceeding.  The  concluding  paragraphs  of  s.  297  limit  the  effect  of 
the  first  paragraph,  or  they  are  only  illustrative  of  the  cases  in  which  this  Court 
will  interfere.    The  cases  referred  to  are  appeals  from  cases  tried  by  juries,  and 

The  Sessions  Judge,  being  of  opinion  that  the  Deputy  Magistrate  acted  illegally  in 
ordering  a  prosecution,  referred  the  case  to  the  High  Court.  He  stated  his  opinion,  how- 
ever, that  the  complaint  was  a  false  one;  that  the  prisoner  did  not  distinctly  state  what 
the  witnesses,  who  were  not  called,  were  expected  by  him  to  prove,  and  that  those  who 
were  examined  gave  no  reliable  evidence  in  support  cf  the  prisoner's  complaint,  and  some 
of  them  dire<!tly  contradicted  him. 

The  judfionent  of  the  High  Court  was  delivered  by 

Phear,  J. — Although,  as  the  Judge  points  out,  there  has  been  error  in  the  proceedings, 
still  it  does  not  seem  to  be  a  matenal  error  within  the  meaning  of  s.  2^  of  the  new  Criminal 
Procedure  Code,  such  as  would  justify  our  setting  aside  the  proceedings  on  the  trial  and 
the  conviction.  For  that  purpose  the  error  must  be  material ;  and  we  think  that  "  material" 
in  s.  207  is  equivalent  to  the  efFect  of  s.  283,  which  says  that :  ''  No  finding  or  sentence 
passed  by  a  Court  of  competent  jurisdiction  shall  be  reversed  or  altered  on  appeal  on  ac- 
count of  any  error  or  defect,  either  in  the  charge  or  in  the  proceedings  on  or  oefore  trial, 
or  on  account  of  the  improper  admission  or  rejection  of  any  evidence,  or  by  any  misdirec- 
tion in  any  charge  to  a  jury,  unless  such  error  or  defect  has  occasioned  a  failure  of  justice." 

Here,  according  to  the  view  which  the  referring  Judge  himself  takes,  there  has  been 
no  failure  of  justice,  inasmuch  as  it  would  appear  that  the  charge  which  the  prisoner  origi- 
nally made  was  in  reality  a  false  charge,  and  therefore  the  prisoner  has  been  rightly  con- 
victed.   We  therefore  do  not  think  it  necessary  to  interfere  with  the  conviction  or  sentence 
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are  not  applicable.    The  learned  Counsel  admitted  that  the  order  of  the  lower       1873/ 
Court  as  to  the  Rs.  2,000  deposited  with  Nobo  Poddar  was  erroneous.  " 

In  THE 

Mr.  Woodroffe  in  reply. — ^As  to  the  argument  that  the  concluding  paragraphs  Matter  op 

of  s.  297  limit  the  first  portion  of  that  section,  that  is  negatived  by  the  case  of  the  Peti- 
Moonshee  Ahdool  Kadir  Khan  v.  The  Magistrate  of  Purneahy     It  is  absurd      xion  of 

to  say  that  the  High  Court  can  call  for  the  record  of  a  case,  and  then  pass,  not  belilios 

such  an  order  as  it  thinks  fit,  but  an  order  or  sentence  which  the  lower  Court  ,3  g^  l,  r^ 
thought  proper,  amd  of  which  this  Court  does  not  approve.  Lts* 

Cur.  adv.  vult.         [20  W.  R.  61.] 

The  following  judgments  were  delivered : — 

Glover,  J.  (after  shortly  stating  the  facts)  continued :  Mr.  Woodroffe,  for 
the  accused  Belilios,  contends  that  the  Judge's  proceedings  were  irregular,  and 
that  he  committed  various  illegalities  in  the  conduct  of  the  trial,  which  mate- 
rially prejudiced  his  client's  defence.  Mr.  Woodroffe  also  contends  that,  under 
the  provisions  of  s.  294  of  the  Code  of  Criminal  Procedure,  this  Court  can  go 
into  the  whole  case,  and  decide  whether  the  judgment  of  the  Court  below  has 
been  warranted  by  the  evidence. 

It  will  be  convenient,  I  think,  to  consider  the  last  objection  first.  By  s.  294 
we  are  empowered  to  consider  the  legality  or  propriety  of  "  any  sentence  or  order 
passed ;"  by  which  I  understand  that  an  illegal  or  improper  sentence  or  order 
may  be  set  right  by  the  High  Court,  as,  for  instance,  where  a  man  is  sentenced  ' 
to  seven  year?  rigorous  imprisonment  for  the  offence  of  hurt,  or  when  a  man  is 
called  upon  to  furnish  security  to  keep  the  peace  without  any  evidence  having 
been  taken  as  to  the  likelihood  of  a  breach  of  it :  here  the  sentence  and  order 
would  have  been  illegal  and  improper,  and  this  Court  would  have  applied  a  reme- 
dy under  the  section.  But  the  section  does  not  say  that  the  High  Court  may 
consider  the  propriety  of  the  judgment  passed  by  the  Court  below  :  and  that  the 
omission  in  s.  294  was  intentional  is,  I  think,  shown  by  the  wording  pf  s.  296, 
which  allows  a  judgment  by  a  subordinate  Court  to  be  reported  on  by  a  Sessions 
Judge  or  Magistrate  to  the  High  Court  when  it  is  contrary  to  law.  A  great 
difference  is  made  between  "  sentences  or  orders"  and  "  judgments ;"  the  one 
may  be  altered  or  set  aside  for  illegality  or  impropriety,  the  other  can  be  reversed ' 
for  illegality  alone.  And  were  it  not  so,  it  would  be  difficult  to  understand  the 
meaning  of  s.  286.  That  section  limits  the  hearing  of  appeals ;  but  if  the  word 
"  propriety"  allows  this  Court  to  take  up  every  case  of  revision  from  a  Sessions 
Judge,  and  decide  it  on  its  merits,  it  would  give  an  appeal  which  the  law  no- 
where contemplates,  viz.y  a  second  appeal  on  the  facts  from  the  decision  of  the 
Magistrate  who  originally  tried  the  case.  This,  it  seems  to  me,  is  an  unan- 
swerable objection  to  the  meaning  which  the  learned  Counsel  would  place  on 
the  terms  of  s.  294.  That  section  is,  I  consider,  limited  to  -"  sentences  and 
orders"  as  distinct  from  "judgments,"  and  that  the  latter  cannot  be  interfered 
with  (except  in  cases  where  the  law  gives  an  appeal  on  the  facts),  unless  it  be 
shown  that  the  judgment  is  contrary  to  law. 

But,  then,  it  is  contended  that  there  have  been  illegalities  in  the  judgment. 
These  are  said  to  be  the  Deputy  Magistrate's  and  the  Judge's  refusals  to  allow 
certain  witnesses  to  be  cross-examined,  and  their  rulings  that  certain  communi- 
cations made  to  some  of  those  witnesses  were  privileged.  The  Advocate-Ge- 
neral has  very  fairly  admitted  that  he  is  not  prepared  to  support  the  Judge's  deci- 
sion on  these  points :  and  there  can  be  no  doubt,  I  think,  that  the  accused  ought 
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^673.       to  have  been  allowed  an  opportunity  of  cross-examining,  and  that'Btetooutniaffl'- 
IK  THE      cations  between  Sims  and  his  clerk  were  not  privileged.    But,  after z\\,^9AtSkt  "does 
^         ^    the  objection  amount  to?    The  answers  which  the  accused  expected  or  hoped 
.^        to  elicit  from  these  witnesses  had  reference  to  the  prosecutor's  original  state- 
^™*       ^    ment  that  the  money  had  been  lost  by  gambling,  and  both  Sims  and  his  clenk 
TfON  OF      admitted  clearly  that  Rally  Doss  had  made  that  statement.    The  other  witnesses 
Bblilios,    could  have  done  no  more,  and  the  Judge  took  the  point  into  careful  consider- 
.tB3.X.^.    ation,  and  with  a  full  perception  of  the  improbabiUties  attaching  to  the  prosecu- 
^•^         tor's  story.    He  weighed  the  evidence  of  the  Deputy  Magistrate,  Coomar  Ha- 
(^W..IU  61 J  rendra  JKlrishna,  of  Mr.  Sims  and  his  clerk,  admitting  that  Rally  Doss's  stoiy  of 
the  gambling  had  been  told  to  them,  but,  onthe  whole,  thought  that  "iitovtght 
not  tO'find  on  it"  (I  use  the  Judge's  own  word)  "that  there  was  any  gambling." 
(Allowing,  therefore,  that  the  Judge  waswrong  in  not  permitting  certainexamiiMU 
ttons,  and  in  not  insisting  on  the  recall  of  certain  witnesses,  can  it  be  sud  that 
tJrere  has  been  any  "material  error"  in  his  "proceedings,"  such  as  is  locp^nald 
<tffis.  297  ? 

But  it  is  contended  further  that  the  evidence  on  which  the  Judge  reKed^wrtS 
so  manifestly  insufficieni  for  conviction  that  the  result  has  been  a  failure  of  jus- 
tice, and  that'this  amounts  to  a  "  material  error  in  the  judicial  proceedings"  of 
the  Court  below  such  as  to  allow  of  our  interfering  under  s.  297  and  of  annuUhijg 
the  judgment.  But  I  am  by  nomeans  prepared  to  go  this  length.  Idonottiunk 
that  I  should  have  convicted  the  accused  Belilios  on  the  evidence  to  be  iound 
on  this  record.  His  testimony  was  entirely  uncorroborated,  and  was,  nroreoveiv 
inconsistent  with  his  previous  acts,  besides  being  highly  improbable,  still  I  can- 
not say  that  the  Court  below  was  undoubtedly  wrong  in  believing  Rally  :Do8S% 
■evidence,  or  in  allowing  so  little  weight  to  that  of  Mr.  Sims  and  his  clerk.  The 
Judge  (an  officer  of  unquestioned  ability  and  long  experience)  had  these  witness* 
«es  before  him,  and  so  had  advantages  in  forming  an  opinion  wliich  this  Couit 
.cannot  have,  and  if  he,  after  a  careful  and  deliberate  weighing  of  that  evidence, 
^ame  to  a  conclusion  unfavourable  to  the  accused,  I  do  not  think  that  this  Cotut 
i^rould  be  justified  in  interfering  under  s.  297,  however  much  it  might  hold  la 
contrary  opinion  as  to  the  value  of  the  evidence. 

One  portion,  however,  fof  the  Sessions  Judge's  decision  must  be  aherecU 
The  Advocate-General,  on  the  part  of  the  Crown,  has  admitted  that  the  order  of 
the  Sessions  Judge,  directing  the  payment  of  the  Rs.  2,000,  previously  deposited 
by  Zahoorooddeen  to  Rally  Doss,  cannot  be  sustained,  and  there  is  certainfer 
-nothing  on  the  record  whereby  the  accused  can  be  in  any  way  connected  with 
this  money,  or  to  show  that  the  Rs.  2,000  formed  any  part  of  the  sum  dbtaincJ 
by  the  cheating.  So  much  therefore  of  the  Sessions  Judge's  order  must  be  5et 
aside,  and  the  money  will  be  returned  (if  it  has  been  paid  to  the  prosecutoi)  to 
the  party  by  whom  the  money  was  deposited,  or  to  his  representatives.  Withihfe 
exception,  I  hold  that  no  ground  has  been  made  out  for  our  interference  wlicfb 
we  have  jurisdiction  to  interfere,  and  that  on  the  merits  of  the  case inre  have '^ 
power  to. interfere  at  all. 

I  would  therefore  reject  this  application.  The  accused  must  surrender  to 
bis  bail,  and  be  committed  to  jail  to  undergo  his  sentence. 

PoNTiTEx,  J. — ^The  record  in  this  case  was  called  for  under  S.  2^,  *C3li- 
minal  Procedure  Code,  upon  an  application  made  by  the  peititioner,  stall  tig  that 
Irregulariries  had  occurred  m  the  proceedings  of  the  Courts  below  sltiSei^t 
to  induce  this  Court  to  satisfy  itself  as  to  the  legality  or;pfoprietf^tb€  s^atfflce 
passed  by  the  lowef  Court. 
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The  irregularities  complained  of  w^e  aa?  follows  :  ist. — ^That  the  lower  1873. 
Court  had  directed  payment- to  the  prosecutor  of  a  sum  of  Rs.  2,000  standing  — 

in  deposit,  and  over  which  it  had  no  jurisdiction,     zndly, — That  certain  ques-  **  ^**^ 

tions  proposed  to  be  asked  by  the  defendant's  Counsel  of  some  of  the  prosecutor's  ^^*  ^' 

witnesses  had,  on  the  allfeged  ground  of  privilege,  been  stopped  by  the  Court,  ^"^  '^"" 

aQd;tbat  two  witnesses^  who  had  been  examined  for  the  complainant  in  thi^  tion  of 

QRgi^ilivesligation  before  the  Magistrate,  had  not  been  produced  for  cross-  Bewlios, 

examination  by  the  prisoner.  *^.9*  ^'  ^ 

With  respect  to  thft^  first  irregularis,  the  Advocate^General  has  conceded  '  .^*^ 
that  the  lower  Court  had  no  jurisdiction  to  deal  with  the  Rs.  2,000 ;  and  the  [«>  W.>t».oi.j 
order  of  the  lower  Cburt  mu8t  be  modified  so  far  by  directing  the  refund  of  the 
Rs.  2,000  to  the  person  (or  his  representatives)  who,  in  pursuance  of  the  order 
of;  the  lower  Court,  paid  that  sum,  if  it  has  been  paid,  to  the  prosecutor. 

With  respect  to  the  questions  proposed  by  the  prisoner's  Counsel  having 
been  stopped  on  the  ground  of  privilege,  the  fact  is  that  in  the  lowef  Appellate 
Court  the  questions  which  had  originally  been  stopped  were  put  and  answered ; 
and  with  respect  to  the  prisoner  not  having  had  the  opportunity  of  cross-examin- 
ing two  of  the  original  witnesses  for  the  complainant.  It  is  sufficient  to  say  that 
the  lower  Court  has  not  relied  on  either  of  those  witnesses,  and  its  decision  would 
undoubtedly  have  been  the  same  if  those  two  witnesses  had  never  been  ex-r 
amined. 

But  it  has  been  argued  on  behalf  of  the  prisoner  that  the  record  in  the  case 
hiaving,  on  proper  and  sufficient  grounds,  been  called  for  and  examined  by  this 
Court,  we  may  now  apply  ourselves  to  the  whole  evidence  in  the  lower  Court, 
and  if  we  consider  the  conviction  improper,  we  may,  under  ss.  294  and  297,  re- 
verse it,  and  pass  such  judgment,  sentence^  or  order  as  we  tliiidL  fit 

I  am  of  opinion  that  under  s.  294  we  have  no  power  to  interfere  witk  the 
conviction,  unless  there  has  been  some  material  error  of  law  which  renders  such 
conviction  illegal  and  improper  in  law.  I  am  further  oi  opinion  that  there  has 
not  in  this  case  been  any  such  material  error  in  law  as  would  authorize  us  to 
mtfiffere  wid^  the  convKtion ;  and  if  the  conviction  stands,  I  cannot  say  that  the 
sentence  is  an  improper  one  for  the  ofience  for  which  the  prisoner  has  been 
convicted. 

Upon  first  hearing  the  evidence,  I  was  strongly  inclined  to  think  that  I 
should  not  myself  have  considered  it  sufficient  for  a  conviction,  and  even  now, 
if  I  were  trying  the  prisoner  on  the  evidence  taken  in  the  Courts  below,  I  should 
myself  discharge  the  prisoner  on  the  ground  that  the  evidence  wias  not  sufficient 
for  his*  conviction.  But  I  am  bound  to  say  that,  after  a  careful  perusal  of  all  the 
papers  in  the  case,  the  judgment  of  the  Court  below  does  not  seem  to  me  to 
rest  upon  such  a  weak  tQundation  of  evidence  as  I  at  first  supposed.  I  think 
these  ca^  be  no  doubt  upon  the  evidence  that  the  prosecutor  did  own  sos^  shate 
or  interest  in  indigo  factories.  It  is  immaterial  to  the  propriety  of  this  convkr 
tion  whether  stlch  indigo  factory,  or  the  prosecutor's  interest  therein,  was  of  the 
value  of  Rs.  80,000  ?  The  questions  are — has  the  prosecutor  any  interest  in  any 
indigo  factory,  and  did  he  attempt  to  sell  such  interest  for  Rs.  80,000  ? 

There  is  certainly  evidence  on  both  those  points,  and  on  that  evidence  the 
Court  below,  which  is,  under  the  law,  the  proper  tribunal  to  come  to  a  final  de- 
etsion  on  the  facts>  has  convicted  the  prisoner.  With  such  conviction,  therefore, 
we  cannot  interfere ;  and  except  with  respect  to  the  Rs.  2,000.  which  will  be  re- 
paid as  before-mentioned,  the  sentence  of  the  lower  Court  will  stand. 

SentiHce  mpiifie4. 


Digitized  by 


Google 


^14        SSMAL  lA  W  REPORTS.  APPEltDlit.  t^Ot.  XlT. 

APPENDIX. 


■^•M- 


13  B.  L.  R. 
Ap.  2. 


£e/bre  Mr.  Justice  Jackson  and  Mr.  Justice  Mitter. 

,873.       ^^  ™E  Matter  of  the  CHAIRMAN  or  the  MUNICIPAL  COMMIS- 
Sep.  II.  SIGNERS  FOR  the  suburbs  of  CALCUTTA  v.  ANEESOODDEEN 

MEAH.i  . 

Conviciion'^Illegal  Sentence'^Fine. 

The  following  case  was  referred  by  the  Magistrate  of  the  24-Pergunnas 
for  the  opinion  of  the  High  Court : — 

"The  defendant  was,  on  the  i8th  July  last,  convicted  before  a  Bench  of 
Magistrates  for  infringing  the  provisions  of  s.  66,  Bengal  Act  HI.  of  1864,  in 
that  he  had  kept  on  his  land  some  bones  more  than  twenty-four  hours,  other- 
wise than  in  a  proper  receptacle.  The  Bench  found  him  guilty  and  sentenced 
him  to  pay  a  fine  of  Rs.  10,  and  further  ordered  him  to  remove  the  bones  in 
three  days,  or  in  default  to  pay  a  fine  of  Rs.  2  for  every  day  the  nuisance  conti- 
nued unabated. 

"  It  appears  to  me  that,  in  accordance  with  the  rulings  of  the  High  Court 
in  the  cases  of  In  re  W.  N.  Lave  *  and  In  re  Sagar  Dutt?  the  latter  part  of  the 
conviction  is  bad,  as  being  in  fact  an  adjudication  in  respect  of  an  offence  which 
had  not  then  been  committed.  As  such  an  order  vitiates  the  entire  conviction, 
I  submit  the  proceedings  with  a  view  to  their  being  quashed,  should  the  High 
Court  think  this  course  necessary." 

The  opinion  of  the  Court  was  delivered  by 

Jackson,  J. — We  think  it  proper  to  follow  the  precedent  in  the  case  of  In 
re  W.  N.  Love,^  In  the  case  of  In  re  Sagar  Dutt^  the  Court  had  before  it  a 
conviction  before  the  Justices,  regulated  by  the  English  law,  and  which  "  could 
not  be  amended." 

We  set  aside  so  much  of  the  order  before  us  as  inflicts  a  fine  prospective^ 
of  "  Rs.  2  for  every  day  the  nuisance  remains." 


-»»«««- 


Before  Mr.  Justice  Phear  aad  Mr  Justice  Morris. 
,g^^  THE  QUEEN  v.  AMANULLA.* 

March  16.  Criminal  Procedure  Code  (AS  X.  of  i8^2j,  s.  24g'^Evidence  of  Witnesses 

Id  BLR  before  the  Committing  Officer. 

Ap.  IS*  Upon  the  trial  of  the  prisoner  for  the  murder  of  his  wife  and  infant  child, 

[ai  W.  R.  49.]  ^^  witnesses  for  the  prosecution  gave  evidence  contradiding  the  evidence  given 
*    *    *  by  them  before  the  Committing  Magistrate. 

The  Sessions  Judge,  purporting  to  aft  under  s.  249  of  Aft  X.  of  1872,  dis- 
carded the  evidence  taken  before  himself,  and  grounded  his  judgment  on  the 
e^dence  given  before  the  Magistrate,  and  upon  this  evidence  he  convifted  the 
prisoner  and  sentenced  him  to  death. 

1  Reference  to  the  High  Court,  under  s.  296  of  Act  X.  of  1873,  by  the  Magistrate  of 
the  24-Pergunnas,  dated  the  apth  August  1873. 

'  9  B.  L.  R.  App.  35  (see  p.  546  of  this  book). 

>  I  B.  L.  R.  O.  Or.  41  (see  p.  40  of  this  book). 

*  Criminal  Appeal,  No.  132  of  1874,  against  the  order  o£  the  Ses^ons  Judgtt  of  Rang- 
l^re,  dated  the  14th  February  1874. 
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The  prisoner  appealed  to  the  High  Court.  1874. 


Baboo  BhuggohuUy  Churn  Ghost  for  the  appellant  Queen 

Phsar,  J.  (after  stating  the  fads  and  various  portions  of  the  evidence  ad-  v. 

duced  on  behalf  of  the  prosecution,  continued) :  Now,  it  is  remarkable  that  all  Amanulla, 
these  witnesses,  not  even  excepting  the  chowkedar,  told  different  stories  alto-  12B.  L.R. 
gether  before  the  Sessions  Court  from  those  which  they  told  before  the  Deputy  Ap.  15. 
Magistrate — different  in  material  points.  Ashirun,  Upasha,  and  Dun,  had  their  [31  w.  R.  49.] 
depositions  read  to  them,  and  denied  the  truth  of  the  statements  which  they  made 
before  the  Deputy  Magistrate.  It  is  quite  clear  then  that  these  witnesses  are  in 
themselves  untrustworthy.  Their  testimony  before  the  Sessions  Court  could  not 
be  relied  upon,  nor  did  it  make  out  the  case  which  the  prosecution  came  into 
Court  to  establish.  There  was  one  other  witness  besides  those  that  I  have  spoken 
of,  namely,  the  Superintendent  of  Police,  who  searched  Amanulla's  house  some 
fifteen  or  sixteen  days  after  the  occurrence,  and  spoke  to  traces  of  blood  m 
various  places.  I  shall  have  occasion  to  remark  more  particularly  upon  his 
evidence  presently.  It  is  enough  for  the  present  moment  to  say  that,  even  taking 
it  at  the  utmost  which  it  can  be  worth,  we  think  this  man's  testimony  does  not 
supply  the  defed  apparent  in  the  testimony  of  the  other  witnesses.  The  Sessions 
Judge  perceived  that  the  case  for  the  prosecution  was  not  made  out  by  the  testi- 
mony given  before  the  Sessions  Court,  and  he  expressed  his  opinion  that  the 
principal  witnesses  had  then  perjured  themselves.  Indeed,  two,  if  not  three,  of 
them  he  direded  to  be  sent  before  the  Magistrate  upon  a  charge  of  giving  false 
evidence.  Nevertheless,  he  convided  the  prisoner  of  murder,  and  sentenced  him 
to  be  hanged.  This  is  certainly  a  somewhat  startling  result,  and  he  arrived  at  it 
in  the  following  way :  After  making  some  analysis  of  the  testimony  of  the  wit- 
nesses before  him,  and  contrasting  it  with  the  depositions  which  they  had  made 
before  the  Deputy  Magistrate,  he  says :  "  From  the  above  abstrad  of  the  evi- 
dence of  the  witnesses  as  given  before  the  Committing  Officer  and  before  this 
Court,  it  is  evident  that  the  two  sets  of  evidence  are  contradidory  and  inconsist- 
ent with  each  other.  The  question  now  is,  whether  the  whole  evidence  ought  to 
be  treated  as  untrustworthy  on  the  ground  of  those  contradidions  and  incon- 
sistencies, or  whether  a  portion  of  it  should  be  relied  upon  and  made  the  basia 
of  my  judgment  in  the  case  ?  Now,  as  regards  the  evidence  given  by  the  witnesses 
before  the  Committing  Officer,  it  must  be  observed  that,  at  the  time  when  they 
were  examined  by  that  Officer,  they  were  apparently  free  from  all  external  in- 
fluence, and  would  have  deposed  to  nothing  but  what  they  had  witnessed ;  while, 
on  the  other  hand,  when  they  gave  their  evidence  before  this  Court,  those 
interested  in  bringing  about  the  prisoner's  acquittal  had  had  ample  opportunity 
of  tampering  with  the  witnesses,  and  the  witnesses  themselves  had  also  sufficient 
time  to  think  over  the  consequences  of  their  evidence.  I  have,  therefore,  very 
carefully  considered  both  these  sets  of  evidence,  and  have  duly  weighed  the 
circumstances  under  which  each  was  given,  as  also  the  arguments  urged  against 
its  credibility  by  the  prisoner's  Counsel,  and  the  conclusion  at  which  I  arrive  is 
that  the  testimony  of  the  witnesses  as  given  before  the  Committing  Officer  is  to 
be  believed,  and  I  do  accordingly  believe  it,  and,  ading  under  the  provisions  of 
s.  249,  Criminal  Procedure  Code,  I  ground  my  judgment  thereon." 

In  other  words,  the  Judge  founds  his  convidion  of  the  prisoner  on  the  charge 
of  murder  upon  the  testimony  which  was  given  before  another  judicial  officer, 
not  before  himself,  by  the  very  persons  who,  according  to  his  own  view,  before 
him  showed  themselves,  in  the  very  same  matter,  to  be  utterly  unworthy  of  belief. 
Even  if  s.  249  warranted  the  Court  in  taking  such  a  step  as  this,  it  seems  to  me 
certainly  an  inordinately  long  step  to  take.    And  I  might  almost  say  that  the 
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18^4.        logical-consequence  would  be  that  the  taking  of  evidence  in  the  Sessions  Court 

OuBBN  ""  ^^^^^  ^®  altogether  dispensed  with.  For  if  it  is  legitimate,  proper,  and  safe  that 

-  the  Sessions  Court  should  come  to  a  verdift  against  the  prisoner  upon  the  evi- 

^*  ^^Ace  giv^n  before  the  Magistrate  by  witnesses  who  before  the  Sessions  Court 

'^\aV'^*   4^nied  that  evidence,  and  showed  themselves  unworthy  of  belief,  a  fortiori^  it 

12  B.  L.  R.    yfp^ld  be  ng\iX,  proper,  and  safe  for  the  Sessions  Court  to  found  its  judgment 

f^'^^'       iipon  the  evidence  given  before  the  Magistrate  in  those  cases  where  the  wit- 

[21  \y.  R.  49O  nesses  afterwards  confirm  that  evidence  by  the  testimony  which  they  give  in  the 

Sessions  Court.    And  I  think  that  this  very  obvious  consequence  shows  very 

<?<Miclusively  that  the  Judge  misapprehended  the  true  scope  of  s.  349  of  the  Cri- 

Q^nal  Procedure  Code.  That  seftion  runs  in  these  words :  "  When  a  witness  is 

piodiic^d  before  the  Court  of  Session  or  High  Court,  the  evidence  given  by  him 

before  the  Committing  Magistrate  may  be  refened  to  by  the  Court,  if  it  was  duly 

t^ajlten  in  the  presence  of  the  accused  person;  and  the  Court  may,  if  it  think  fit, 

grpund  iu  judgment  thereon,  although  the  witnesses  may,  s^t  the  trial,  make 

^t^tement3  inconsistent  therewith." 

It  appears  to  me  that  the  Legislature,  in  framing  this  enadment,  desired 
merely  to  autfaoriee  the  Court  to  take  a  particular  statement  made  by  a  witness 
before  the  Committing  Magistrate  as  the  true  statement,  notwithstanding  that  it 
was  denied,  or  a  statement  inconsistent  therewith  was  made  by  the  witness  be- 
fore the  Court  itself,  if  the  Court  could  see  from  the  evidence  of  that  same  wit- 
ness before  itself,  or  of  other  witnesses  before  itself,  that  the  original  statement 
was  worthy  of  belief ; — not  that  the  Court  should  discard  wholly  the  testimony 
of  witnesses  given  before  it,  and  have  recourse  to  the  testimony  oi  the  same  per- 
sons which  was  given  elsewhere  before  another  judicial  officer  on  the  occasion  of 
making  the  investigation  preliminary  to  the  inial  trial.  The  discretion  which  is 
c<Milerred  by  the  passage,  '*  if  the  Court  thinks  fit,"  in  s.  249,  is  to  be  exercised 
upon  substantial  materials  rightly  before  the  Couit,  and  reasonably  sufficient  to 
guide  the  judgment  of  the  Court  to  the  truth  of  the  matter,  and  not,  as  was  the 
case  here,  u]^  mere  speculation  or  conjedure. 

I  think,  therefore,  that  the  prisoner  ought  not  tobave  been  convifted,  and 
that  the  sentence  of  the  Sessions  Coi^t  should  be  set  aside  and  the  prisoner  dis- 
charged. 

Morris,  J.— I  quite  agr^e  in  the  view  of  the  evidence  taken  by  my  lej^med 
qolUague  in  this  case.  1  also  think  that  it  was  not  safe  to  convid  the  accused 
Amnujila  solely  oj^  the  evidence  given  by  the  witnesses  before  the  Magistrate 
— witnesses  whom  the  Judge  coxi^icjered  had  perjured  themselves  before  him. 
I^.  seems  to  in^  ^at,  under  s.  349  of  the  Criminal  Procedure  Cotje,  a  Judgeimay 
b^^  his  }tt<lign9^nt  on  the  evidence  given  before  the  Magistrate  in.  tl^  presence 
of  the  accused,  when  there  are  special  and  particular  reasons  for  considering 
%\^l  eyideQce  to  be  honest  and  true,  and  when  that  evidence  is  to  a  certain  e^iUent 
coi^ob<?rat^d  by  independent  testimony  before  himself.  In  the  present  instance 
the;e  is  notha,i)kg  of  diis  kind.  There  is  really  no  one  such  substantive  fad  con- 
^lt|s|yf)y  proved  as  can  enable  the  Judge  to  say  with  confidence  that  the  evi- 
49nce  given  b^ore  the  Magistrate  was  true  as  opposed  to  what  was  said  befove 
himself.  Nor  can  it  be  said  that  the  police-officer  or  any  other  witness  before 
the  Court  of  Session  affords  independent  testimony  corroborative  of  the  evidence 
given  before  tiie  Magistrate.  It  is  most  unfortunate  that  so  much  valuable  time 
was  lost  in  the  prosecution  of  this  case  The  police-officer  who  made  the  first 
enquiry  cdnsidered  that  the  mother  and  child  had  died  of  cholera,  and  that  the 
case  was  not  one  of  murder ;  and  certainly  on  the  evidence,  as  it  now  comes  be- 
fore i^s,  I  think  it  impossible  to  say  that  there  is  any  certainty  in  regard  to  tibe 
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mother  and  child  having  been  murdered  by  the  prisoner.  I  therefore  concur  in 
ordering  the  discbarge  of  the  prisoner. 


Before  Mr.  Justice  Markhy  and  Mr,  Justice  Birch. 


THE  QUEEN  v.  HATU  KHAN.  1  1873. 

Criminal  Procedure  Code  (A£i  X.  of  18^2),  ss.  2g6,  297 — Powers  of  High 
Court^^entence  of  Acquittal. 


In  this  case,  in  which  the  accused  was  charged  under  ss.  141,  441,  and 
352  of  the  Penal  Code,  the  Deputy  Magistrate,  after  hearing  two  of  the  prose- 
cutor*s  witnesses  only,  and  without  taking  the  evidence  of  the  remaining  witness- 
es named  by  the  prosecutor,  two  of  whom  at  least  were  present  at  the  trial,  and 
without  examining  the  prosecutor  himself  in  the  presence  of  the  accused,  pass- 
ed a  judgment  of  acquittal  under  s.  211  of  the  Criminal  Procedure  Code. 

The  Magistrate,  being  of  opinion  that  such  judgment  was  illegal,  reported 
the  case  and  forwarded  the  record  thereof  to  the  High  Court  under  s.  296  of 
the  Criminal  Procedure  Code,  with  a  request  that  that  Court  would  pass  "  an 
order  directing  the  re-trial  of  tbe  accused  with  observance  of  the  proper  proce- 
dure." 

The  judgment  of  the  High  Court  was  delivered  by 

Markby,  J. — ^We  do  not  think  that  we  have  power  to  do  what  the  Officiat- 
ing Magistrate  asks,  namely,  to  set  aside  the  acquittal  of  the  prisoner,  and  to  direct 
a  re-trial.  The  proceedings  of  the  Deputy  Magistrate  were  undoubtedly  illegal, 
but  they  have  resulted  in  the  acquittal  of  the  prisoner,  and  we  are  not  empowered 
by  the  Criminal  Procedure  Code  to  interfere  when  a  prisoner  has  been  impro- 
perly acquitted.  If  a  prisoner  has  been  improperly  discharged,  we  may  order 
him  to  be  tried,  or.  to  be  committed  for  trial,  under  the  second  clause  of  s.  297. 
If  the  Legislature  had  also  intended  us  to  interfere  when  the  prisoner  was  ac- 
quitted, it  would  undoubtedly  have  been  so  expressed  in  that  clause. 

'  Criminal  Reference  from  the  Officiating  Magistrate  of  Bograh,  dated  the  xflth 
November  1873. 


13  B.  L.  R. 
Ap.  22. 
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[FULL  BENCH.] 

Before  Sir  Richard  Conchy  Kt.,  Chief  Justice^  Mr,  Justice  Jachson^ 
Mr.  Justice  Phear,  Mr.  Justice  Birch^  and  Mr.  Justice  Morris. 

THE  QUEEN  v.  OKHOY  COOMAR  SHAW.  ,874. 

In  the  Matter  of  the  Petition  of  NAGENDRA  LAL  CHATTERJEE.i      ^^^^^^o. 
Penal  Code  (Act  XLV.  of  j86oJ,  s.  4os^-Partner^Criminal  Misappropriation.      '5^*  ^  ^ 

A  partner  who  dishonestly  misappropriates  or  converts  to  his  own  use  any  of  the  part-  ^^' 

nership  property  with  which  he  is  entrusted,  or  which  he  has  dominion  over,  is  guilty  of  L^'  ^*  ^  59*J 
an  offence  under  s.  405  of  the  Penal  Code. 

This  was  an  application  under  s.  297  of  the  Code  of  Criminal  Procedure 
to  call  up  the  record  of  a  case  before  the  Cantonment  Magistrate  of  Dinapore, 
in  which  the  petitioner,onthe36thof  January  1874,  on  solemn  affirmation,  charged 
Okhoy  Coomer  Shaw  and  others  with  the  offence  of  criminal  misappropriation. 
The  Magistrate,  relying  upon  the  decision  In  the  Matter  of  the  Petition  ofLall 
Chand  Koy?  dismissed  the  complaint,  and  discharged  the  defendants  on  the 
ground  that,  by  a  deed  of  partnership,  the  complainant  and  the  accused  were 
joint  owners  of  the  property  in  respect  of  which  the  criminal  misappropriation 
was  alleged  to  have  been  committed.  The  application  was  made  before  Couch, 
CJ.,  and  Ainslie,  J.,  who,  differing  from  the  decision  In  the  Matter  of  the  Pe- 
tition of  Lall  Chand  Roy?  referred  to  a  Full  Bench  the  following  question: 
"  Whether,  if  a  partner  dishonestly  misappropriates  or  converts  to  his  own  use, 
or  dishonestly  uses  or  disposes  of,  any  of  the  partnership  property  which  he  is 
entrusted  wiUi,  or  has  dominion  over,  he  is  guilty  of  an  offence  punishable  un« 
der  the  Penal  Code  ?" 

The  parties  were  not  represented  by  Counsel. 

The  opinion  of  the  Full  Bench  was  delivered  by 

Couch,  C.J. — ^In  this  case  a  charge  was  preferred  by  the  applicant  against 
Okhoy  Coomar  Shaw  and  others  before  the  Magistrate  of  an  offence  of  criminal 
misappropriation.  The  Magistrate  dismissed  the  complaint,  and  discharged  the 
defendants  on  the  ground  that  the  complainant  and  the  accused  were  partners, 
or,  as  he  says  in  the  first  part  of  his  judgment,  that  they  were,  according  to  a  deed 
of  partnership,  joint  owners  of  the  property  in  respect  of  which  the  criminal  mis- 
appropriation  was  alleged.  He  founded  his  decision  upon  a  case  in  this  Court 
— In  the  Matter  of  the  Petition  of  Lall  Chand  Roy  ^ — in  which  two  of  the  learned 
Judges,  Kemp,  J.,  and  the  late  Mitter,  J.,  held  that,  if  there  was  a  partnership, 
there  could  not  be  a  conviction  for  criminal  breach  of  trust.  Elphinstone  Jack- 
son, J.,  appears  to  have  doubted  this,  and  not  to  have  concurred  with  the  other 
two  Judges.  He  took  a  different  view  of  the  facts  of  the  case,  and  also  said  that 
he  was  inclined  to  think  that  there  might  be  circumstances  under  which  one  part- 
ner might  be  guilty  of  criminal  breach  of  trust  against  another. 

An  application  was  made  to  this  Court  before  myself  and  Ainslie,  J.,  under 
8.  297  of  the  Criminal  Procedure  Code,  to  send  for  the  papers,  and  to  decide 
upon  the  validity,  in  point  of  law,  of  the  Magistrate's  decision. 

1  Criminal  Appeal  of  1874  against  an  order  of  the  Cantonment  Magistrate  of  Dina- 
pore,  dated  the  26th  January  1874. 
*  9  W,  R.  Cr.  Rul.  37. 
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1874*  Seeing  that  the  Magistrate  had  acted  upon  a  de4:i^6ii  of  thii  Cohrt,  we  felt 

Qugg^      bound  to  refer  the  question  for  decision  by  a  Full  Bench,  although  I  think,  I  may 
^^  say,  that  we  neither  of  us  at  the  time  entertained  any  serious  doubt  upon  it. 

Okhoy  It  appears  that  there  is  a  decision  of  Markby  and  Birch,  JJ.,  in  the  case  of 

CooMAR      ^^  Queen  v.  Gour  Benode  Duit}  in  which  those  learned  Judges  have  held 

Shaw,       ^^^  ^^^  "^^7  ^^  ^°  offence  under  s.  424  of  the  Penal  Code;  there  may  be 

13  B.  L.  R.    *  fraudulent  concealment  or  removal  of  property,  whether  the  fraud  is  intend- 

ed  to  be  practised  on  creditors  or  partners.    This  case  was  not  quoted  when 

[31  W#R.M.]  ^^  application  was  made  to  us ;  but  if  it  had  been,  we  should  still  have  been 

K       *  uilder  the  neceissity  of  referring  the  question  to  a  Full  Bench. 

*  Before  Mr.  Justice  Markby  and  Mr.  Justice  Birch. 

THE  gUEEN  V.  GOUR  BENODE  DUTT  and  another  (a). 

The  4th  December  7*7 j. 

Penal  Code  (Act  XLV.  of  i860),  s,  424^Partner — Fraudulent  Removal  of  Property, 

Mr.  t.  D.  Ingram  (Baboos  Poomo  Chunder  Mookerj'ee  and  Sham  Loll  Mitter  with  him) 
for  the  petitioners. 

The  judgment  of  the  Court  was  delivered  by 

Markby,  J. — The  prisoners  in  this  case  have  been  convicted  of  dishonestly  removing 
certain  account  books  under  s.  424  of  the  Indian  Penal  Code.  It  appears  that  the  bookal 
in  question  were  books  of  account  belonging  to  a  partnership,  and  I  will  assume,  for 
tke  purposes  of  this  case,  that  the  Magistrate  has  found  that  the  prisoner  Gonr  Benode 
Dutt  was  a  partner  in  this  business,  and  therefore,  as  a  partner,  the  books  will  be  the 
property  of  himself  jointly  with  his  co-partners.  The  books  were  kept  at  the  head- 
4^^^^^^^  of  ^^^  ^^^  ^t  Cutwa,  and  were  removed  by  the  prisoners  at  night.  There  had 
been  some  disputes  between  the  members  of  the  firm ;  and  upon  the  removal  of  the 
books  being  made  the  subject  of  a  charc^e'  against  the  prisoners,  they  denied  hafteg 
removed  the  books,  and  said  that  it  was  a  false  charge  got  up  against  them. 

Noh¥,  it  is  contended  b^ore  us  that  the  prisoner  Gour  Benode  Dutt,  as  being  a  partilfl^ 
IB  the  concem,  and  having  therefore  a  right  io  the  custody  of  these  books,  could  not  be 
guilbr  of  the  offence  under  s.  424.  It  is  urged  that  s.  424  beloit^  to  aC  clliss  of  offeneetf  . 
which  comprise  concealment  or  removal  of  property  so  as  to  defraud  creditors ;  and,  fur- 
ther, that  a  person  could  not  be  guilty,  criminally  speaking,  of  removing  property  of 
which  h^  himself  is  the  owner.  Now,  it  is  not  necessary  for  us  to  enter  inito  the  question, 
i«1vether  or  no  a  partner  would  have  a  right  of  removing  books  of  the  f>iin  from  their  pro- 
per place  of  custocfy,  namely,  the  place  where  the  business  is  osnally  carried  on.  A^ 
summg  that  he  has  such  a  right,  still  it  appears  to  us  that  the  case  falls  within  s.  424. 
It  is  found  that  the  object  of  removal  was  to  defraud  his  co-partners,  and  there  is  no- 
thing in  s.  424  which  would  justify  us  in  limiting  it,  as  we  are  asked  to  do,  to  offences  in  rfe- 
g>ect  of  creditors  only.  The  heading  of  the  chapter  is  perfectly  general—"  Of  Fraudulent 
eeds  and  Dispositions  of  Property;'*  and  the  words  of  the  section  are  also  petfexStty 
general.  There  is  no  reason  why  a  man  should  not  be  criminally  punished  for  defiaofUag 
his  partner,  just  as  he  would  be  criminally  punished  for  defrauding  his  creditors  ^  nof  is 
there  any  reason  why  a  man  should  not  fraudulently  remove  the  property  of  a  partner- 
ship just  as  he  may  fraudulently  remove  the  property  which  belongs  to  himself.  Theriri 
may  not  have  been  that  particular  sort  of  removal  which  is  necessary  to  constitute  th*ft  j 
but  what  we  are  considering,  is  not  whether  the  prisoners  are  gmlty  of  theft,  but  whetli6y 
they  are  guilty  of  an  offence  under  this  section,  and  the  offence  which  this  sectioa  coiitem-. 
plates  is  such  a  removal  or  concealment  of  property — in  other  words,  socb  a  change  of 
the  place  in  which  the  property  is  deposited — as  can  be  considered  fraudulent.  ThatiiaT?. 
ing  been  found  to  be  tne  case,  I  see  no  reason  in  point  of  law  why  this  cOnvictiot^  slioikid 
not  stand. 

Mr.  Ingram  h  also  desirotks  to  go  into  the  facts  of  the  case.  I  think  it  wouff^  b^' 
contrary  to  the  practice  of  this  Court,  when  the  facts  have  been  llti^iee  invdsttgate^  ahd 
found  against  the  prisoners,  that  they  should  be  again  reconsidered  here.  Assuming  the 

(a)  Application  under  s.  297  of  the  Criminal  Procedure  Cod^  againsi:  9Jt  ofifts  o^  the 
Officiating  Magistrate  of  East  Burdwan,  dated  the  22Qd  Septeinber  1873. 
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We  think  the  words  of  s.  405  of  the  Penal  Code  are  large  enough  to        ,874. 
include  the  case  of  a  partner,  if  it  be  proved  that  he  was  in  fact  entrusted 


Queen 
facts  *found  to  be  correct,  I  think  that  the  prisoners  are  rightly  convicted.  v. 

I  wish  to  add  that,  in  our  opinion,  the  case  which  has  been  referred  to — The  Queen  v.        Okhoy 
Allah  Buksh  (a) — is  quite  distinguishable  from  the  presest  one.    The  observations  of  the       Coomar 
Chief  Justice  in  that  case,  we  think,  were  only  intended  to  apply  to  the  facts  of  that  case 
and  the  charge  then  under  consideration.  That  was  not  a  charee  under  s.  424,  nor  was  there        Shaw, 
any  allusion  to  that  section ;  but  the  charge  was  one  of  the  then  under  s.  378,  and  the  Chief      13  B.  L.  R. 
Justice  only  says  that,  if  any  offence  had  been  committed  at  all,  it  certainly  was  not  theft.  yyj^ 

The  case  will,  therefore,  go  back  to  the  Magistrate  of  the  District,  who  will  give  ne-  r^,  w  »        t 
cessary  orders  for  carrying  out  the  sentence  passed  upon  the  prisoners.  '■  ^^'J 

(a)  Before  Mr.  justice  Norman,  Offg,  Chief  Justice,  and  Mr.  Justice  Lochi 

The  15th  April  1871. 

THE  QUEEN  v.  ALLAH  BUKSH.  (b) 

Penal  Code  (Act  XLV.  of  i860),  s.  arS—Partner^Theft. 

Norman,  J. — The  facts  of  this  case  are  as  follow :  Kiamooddeen,  the  gomasta  of  a 
shop,  called  the  shop  of  Mozuffer  Meah,  was  coming  out  of  the  Small  Cause  Court  with 
some  books,  a  khatiyan  and  a  jama-kharach  account,  belonging  to  that  shop.  Allah  Buksh, 
who  had  a  share  in  that  shop,  took  these  books  out  of  the  possession  of  Kiamooddeen, 
and  kept  them  against  the  will  of  Kiamooddeen,  saying  they  were  his. 

The  Deputy  Magistrate  says  :  "  The  fact  of  Allah  Buksh  having  a  right  to  the  papers 
is  not  questioned  in  this  case.  He  may  have  every  right  to  them ;  but  so  long  as  they  are 
legally  in  the  possession  of  another  person,  he  cannot  get  possession  of  them,  except 
through  the  Civil  Court.  It  matters  little  either  whether  he  is  any  special  gainer  by 
taking  possession  of  the  papers,  when  the  fact  remains  that  he  did  take  them,  and  that 
against  the  will  of  the  complainant. 

The  Deputy  Magistrate  found  Allah  Buksh  guilty  of  theft,  and  sentenced  him  to  a  fine 
of  Rs.  ID,  and  ordered  the  papers  to  be  returned  to  the  complainant 

It  appears  to  me  that  this  conviction  cannot  be  sustained. 

Kiamooddeen  was  the  servant  of  the  prisoner  Allah  Buksh  and  his  partners.  By 
9.  27  of  the  Indian  Penal  Code,  it  is  declared  that,  when  property  is  in  the  possession  of 
a  person's  servant,  it  is  in  that  person's  possession  within  the  meaning  of  that  Code. 
The  khatiyan  and  jama-kharach  account  must,  therefore,  be  taken  to  have  been  in  the 
possession  of  Allah  Buksh  and  his  co-sharers  at  the  time  when  Allah  Buksh  took  them 
from  Kiamooddeen.  S.  378  does  not  include  under  the  offence  of  theft  the  <;ase  where 
ooe  joint  proprietor  takes  into  his  own  sole  possession  property  belonging  to  himself  « 
and  his  co-proprietors,  which  had  been  previously  in  their  joint  custody.  If  the  law 
were  as  suppc^d  by  the  Magistrate,  no  master  could  safely  talce  his  own  property  from 
the  hand  of  his  servant ;  no  partner  in  a  business  could  safely  take  a  rupee  from  the  till 
for  the  most  urgent  necessity.  It  may  be  that  the  accused  did,  or  intended  to  do,  some 
wrong  to  his  co-sharers  in  taking  possession  of  the  books.  But,  if  so,  the  offence,  if  any, 
Is  not  theft. 

I  am  of  opinion  that  the  conviction  and  order  of  the  Deputy  Magistrate  must  be 
quashed,  and  this  fine  refunded. 

Loch,  J. — To  constitute  the  offence  of  theft,  there  must  be  not  only  a  taking  against 
the  will  of  the  person  in  possession,  but  a  taking  dishonestly.  The  definition  of  "  dis- 
honestly," as  given  in  s.  24  of  the  Penal  Code,  is  the  doing  anything  '*  with  the  intention 
of  causing  wrongful  eain  to  one  person  or  wrongful  loss  to  another  person."  Did  Allah 
Buksh  taxe  the  book  from  the  gomasta  dishonestly  as  defined  above?  He  does  not 
appear  to  have  done  so  with  any  intent  to  injure  his  co-partners,  or  to  derive  gain  to 
himself.  It  is  true  that  the  gomasta  says  in  his  examination  that  the  papers  showed  an 
entry  of  Rs.  500,  by  not  showing  which  the  accused  would  gain.  But  there  is  nothing  to 
show  that  Allah  Buksh  intended  to  make  away  with  these  papers,  and  the  gomasta  ad- 
mits that  they  were  heretofore  in  the  possession  of  Allah  Buksh  and  his  two  co-sharers. 

I  do  not  think  the  charge  of  theft  is  made  out,  and  I  concur  with  the  Chief  Justice 
in  quashing  the  conviction  and  directing  the  repa3rment  of  the  fine. 


(5)  Reference  to  the  Hi^h  Court  under  s.  434,  Act  XXV.  of  1861,  by  the  Officiating 
Magistrate  of  Backergunge,  dated  Barisal,  the  27th  March  1871. 
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1873.        with  the  partnership  property,  or  with  a  dominion  over  it,  and  has  dishonestlj 

-— misappropriated  it  or  converted  it  to  his  own  use.    There  is  no  reason  that  the 

Queen       ^.^g^  q£  ^  partner  should  be  excepted  from  the  operation  of  this  section.      In- 
^'  deed,  there  is  every  reason  that  it  should  be  included  in  it.     It  is  a  question 

Okhoy       0f  fact  whether  there  has  been  an  entrusting  of  the  property,  or  giving  a  domi- 
CooMAR      nion  over  it,  sufficient  to  come  within  what  is  required.     But  if  it  be  made  out 
Shaw,       by  the  evidence  that  one  partner  was  entrusted  by  his  co-partners  with  property 
13  B.  L.  R.    or  with  a  dominion  over  it,  and  that  he  had  dishonestly  misappropriated  it,  or 
307.         dishonestly  used  it  in  violation  of  the  mode  in  which  his  trust  was  to  be  dis- 
[21 W.  R.  59.]  charged,  or  of  the  agreement  between  the  parties  as  to  the  use  he  was  to  make 
of  the  property,  he  ought  to  be  tried  for  that  offence.     I  therefore  think  we 
should  say  that  the  decision  In  the  Matter  of  the  Petition  of  Lai  Chand  Roji^ 
cannot  be  supported,  and  that  the  Magistrate  ought  to  enquire  into  the  charg-e, 
and  determine  whether,  upon  the  evidence  which  may  be  produced  before  him, 
there  is  sufficient  ground  for  putting  the  accused  upon  their  trial.    I  do  not 
think  that  we  can  make  an  order  of  that  kind  in  the  Full  Bench.    The  matter 
will,  therefore,  stand  over  until  Ainsliej  J.,  returns.* 


[FULL  BENCH.] 

Before  Sir  Richard  Couch,  Kt,,  Chief  Justice,  Mr,  Justice  Kemp,  Mr,  Justice 
L,  S,  Jackson,  Mr,  Justice  Phear,  Mr,  Justice  Markhy,  Mr,  Justice 
Glover,  Mr,  Justice  Ainslie,  Mr,  Justice  Pontifex,  Mr,  Justice  Birch, 
and  Mr,  Justice  Morris, 

"874.        THE  QUEEN  v.  MAHOMED  HOOMAYOON  SHAW.« 

April  II, 

*           t    p  '  Alternative  Charge^Finding — False  Evidence — Contradictory  Statements^^ri' 

13  B.  L.  R.  minal  Procedure  Code  (Act  X.  of  iB^i),  s.  4$$,  Sch.  IIL^Penal  Code  (Act 

Z24.  XLV.  of  1860J,  s.  193, 

L  •  •  7  •  J  Where  a  person  was  convicted  of  giving  false  evidence  npon  an  alternative  charee  in 
the  form  given  in  Sch.  III.  of  the  Criminal  Procedure  Code,  Held,  by  the  majority  of  the 
Court  (Jackson  and  Phear,  JJ.,  dissentine),  that  the  conviction  was  good,  notwithstand- 
ing the  jury  had  not  distinctly  found  which  of  the  two  statements  charged  was  ^Ise. 

Held  per  Jackson,  J.,  that  such  a  charge  is  bad,  and  further  that  an  alternative  find- 
ing upon  such  charge  is  invalid. 

Held  per  Phear,  J.,  that,  although  a  person  may  be  lawfully  tried  upon  such  a  charge, 
still  the  Court  or  jury  must,  for  a  conviction,  find  specifically  which  branch  of  the  alter- 
native is  true. 

The  question  arising  in  this  case  was  as  to  the  validity  of  a  conviction 
upon  a  charge  of  giving  false  evidence  framed  in  the  alternative.  The  matter 
was  referred  for  the  opinion  of  a  Full  Bench  by  Jackson  and  Mitter,  JJ.  The 
facts  appear  sufficiently  in  the  observations  made  by  the  former  Judge  on  re- 
ferring the  case. 

Jackson,  J. — ^The  offence  of  which  the  prisoner  is  convicted  is  stated  in 
these  words :  "That  he  did,  on  or  about  the  23rd  day  of  January  1873,  at 
Alipore,  in  the  course  of  the  trial  of  Tulsi  Das  Dtitt  and  Mahomed  Latif  on  a 

1  9  W.  R.  Cr.  Rul.  37. 

'  Ainslie,  T.,  was  at  this  time  absent  on  leave. 

*  Criminal  Appeal,  No.  656  of  1873,  against  an  order  of  the  Officiating  Additional 
Sessions  Judge  of  the  24-Pergunnas,  dated  the  X2th  August  1873. 
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charge  of  cheating,  state  in  evidence  before  Moulvi  Abdul  I-atif,  Deputy  Mar        18^3. 
gistrate  at  Alipore,  that  the  greater  part  of  the  furnitures  was  sent  by  me  to  that      ^    '      . 
house  {viz.t  the  house  at  Chitpore),  and  a  small  portion  by  Belilios  and  Zahur-      B'^*^ 
uddin ;  and  that  he  did,  on  or  about  the  13th  day  of  February  1873,  ^^  ^^"    Ma^oued 

Cre,  in  the  course  of  the  trial  of  J.  R.  Belilios,  Tulsi  Das  Dutt,  and  Mahomed  hoomayoom 
tif,  in  the  same  case  of  cheating,  state  in  evidence  before  Moulvi  Abdul  Latif,       g  •         r 
Deputy  Magistrate  at  Alipore,  that  Belilios  never  sent  any  furniture  of  his  own       ^ ^t^'xi 
or  of  any  one  else  to  that  house  {viz,,  the  house  at  Chitpore),  nor  was  any  of    ?3    •    •  *^ 
the  furnitures  in  that  house  belonging  to  Belilios  ;  "  and  it  is  said  that  one  of       ^^ 
these  two  contradictory  statements  the  prisoner  "  either  knew  or  believed  to  be  t^'  .  * .    ^f  V 
false,  or  did  not  believe  to  be  true,  and  that  he  has  thereby  committed  an  offence 
punishable  under  s.  193  of  the  Indian  Penal  Code."     It  is  not  found  that  one 
or  the  other  of  these  statements  is  in  fad  false,  or  that  either  of  such  statements,  • 
if  false,  was  intentionally  given,  but  the  conviction  manifestly  rests  upon  the  sim- 

Ele  circumstance  that  the  two  statements  are  contradictory  one  of  the  other.  It 
as  been  contended  that  neither  s.  193  or  s.  72  of  the  Indian  Penal  Code,  nor 
^ny  provision  of  the  Criminal  Procedure  Code  of  1872,  justifies  such  conviction. 
There  is  a  ruling  of  the  Full  Bench  in  the  case  of  TAe  Queen  v.  Mussamat 
Zamiran  ^  which  supports  the  conviction,  but  the  authority  of  that  decision  has 
been  questioned  in  several  later  cases,  m.,  the  case  of  The  Queen  v,  Maii 
Kh&wa?  the  case  of  The  Queen  v.  Nomal?  and  the  cases  of  The  Queen  v. 
Soonder  Mohoorie^^  The  Queen  v.  Kalichurn  Lahoreef  and  The  Queen  v. 
Bidu  Noshyo,^  For  myself  I  feel  bound  to  say  that  I  always  entertained  the 
contrary  opinion.    I  expressed  that  opinion  on  the  occasion  of  a  case  coming 

■  \         V 

1  B.  L.  R.  Sup.  Vol.  §^i. 

*  3  B.  L.  R.  A.  Or.  36  (see  p.  112  of  this  book). 
'  4  B.  L.  R.  A.  Cr.  9  (see  p.  159  of  this  book), 

*  9  W.  R.  Cr.  Rul.  as. 

*  9  W.  R.  Cr.  Rul.  54. 

*  Btfore  Justice  Sir  C,  P.  Hohhouse,  Bart.,  and  Mr,  Justice  Markky* 

The  24th  June  i86g. 

THE  QUEEN  v.  BIDU  NOSHYO  and  OTHERS.Cfl) 

AltemaHve    Finding-^False  Evidence-'-Contradictory  Staiements-'^riminal  Procedure 
Code  (Aa  XXV,  of  1861J,  s,  381. 

The  following  judcmaents  were  delivered : —  ^ 

Hob  HOUSE,  J. — I  should  have  preferred  in  these  cases  that  the  Judge  had  come  to  a 

'  distinct  finding  on  one  or  other  of  the  alternative  charges  made  against  me  prisoners,  ^nd 

that  some  attempt  at  least  should  have  been  made  to  obtain  evidence  upon  one  or  other 

of  the  said  charges  before  judgment  was  given,  and  a  finding  arrived  at  m  what  is  known 

as  the  alternative  form. 

I  cannot  tell  from  the  records  in  these  cases  whether  or  not  such  evidence  was  •.vari- 
able, but  it  seenis  at  first  sight  that  no  attempt  was  made  to  procure  it,  and  whether  the 
alternative  finding  be  legally  good  or  not,  it  is  certainly  not  in  the  interesits  oi  justipB  to 
be  resorted  to,  until  both  the  Committing  Officer  and  the  Sessions  Judge  are  satisfied 
tbat  no  reliable  evidence  is  procurable  in  support  of  one  or  other  of  the  two  chargfes. 

It  is  quite  certain^  however,  that  we  cannot  now  obtain  any  finding  of  the  Judge  on 
either  of  the  charges  separately,  for  he  is  no  longer  Judge  of  tl^e  distriS,  i^or  caa  yvie^cK- 
pe6t  after  this  lapse  of  tune  to  obtain  any  satisfactory  finding  on  a  re-tnal. 


(a)  Criminal  Appeals  against  iudenoi  the.  OfiSdatiDg  Sessions  Judge  of  Rungpore, 
dated  the  ut  February  1869. 
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1874.       before  the  English  Committee  of  this  Court  in  1862,  the  papers  of  which  casd 
Q  are  appended  to  this  record.    It  may  be  suggested  that  this  reference  is  not  ne- 

^  _  cessary,  inasmuch  as  the  decision  of  the  Full  Bench  is  partly  based  on  the  terms 

of  s.  381  of  the  old  Code  of  Criminal  Procedure,  which  is  no  longer  in  force. 


Mahombd 
hooiiayoon 


Shaw  ^  think,  therefore,  we  must  take  ^he  record  as  it  stands,  and  decide  upon  that  record 

'        as  to  the  guilt  or  innocence  of  each  one  of  the  prisoners. 


15  B.  L.  R. 


No.  66. 


[ai  W.  R.  73.]  In  this  case  the  prisoners  were  each  of  them  charged  with  giving  false  evidence  in  one 
or  other  of  the  following  instances,  oi«.,  either  before  the  Magistrate  in  statins;  that  a  cer- 
tain person  was  killed  by  one  Eku,  or  before  the  Sessions  Judge  in  stating  that  that  cer- 
tain person  died  of  snake-bite. 

They  all  pleaded  guilty  to  the  first  charge. 

The  Judge  and  the  assessors  were  equally  unable  to  decide  upon  which  one  of  the  al' 
ternative  charges,  Gahori  Mundul,  one  of  the  prisoners,  was  guilty ;  and  so  the  Judge, 
concurring  with  the  assessors,  came  to  what  is  well  known  in  our  procedure  as  an  alter- 
native finding,  to  the  effe^  that  Gahori  was  guilty  either  of  an  offence  under  the  first  or 
under  the  second  charge,  and  upon  this  finding  the  Judge  sentenced  the  said  prisoner  to 
one  year's  rigorous  imprisonment. 

The  Judge,  differing  from  the  assessors,  thought  himself  able  to  decide  that  the  rest 
of  the  prisoners  before  us  were  guilty  of  the  charge  of  giving  false  evidence  when  they 
stated  that  the  deceased  died  of  snake-bite,  and  so  he  found  them  guilty  under  that  charge, 
and  sentenced  each  of  them  to  three  years'  rigorous  imprisonment.  He  relied  entirely  on 
'*the  evidence  of  the  medical  officer."  That  evidence  was  to  the  effed  that,  though  the 
post  mortem  examination  of  the  deceased  showed  no  marks  of  snake-bite,  and  did  show 
marks  of  violence  such  as  to  lead  him  to  the  opinion  that  the  deceased  died  by  strangula- 
tion, yet  that  some  of  the  internal  appearances  of  death  by  snake-bite  would  be  like  those 
of  death  by  strangulation. 

This  evidence  is  not,  in  my  judgment,  sufficient  evidence  to  warrant  a  conviction  on 
the  charge  that  the  prisoners  spoke  falsely  when  they  said  that  the  deceased  died  of  snake- 
bite ;  and  I  would  therefore  discharge  the  prisoners  found  guilty  of  this  charge. 

On  the  other  hand,  it  is  said  that  the  first  finding  of  the  Judge  is  a  legal  finding  with- 
in the  meaning  of  the  Full  Bench  decision  in  the  case  of  The  Queen  v.  Mussamat  ZamU 
ran.{a)  As  I  undersand  that  ruling,  an  alternative  finding,  to  be  a  legal  finding,  must  pro- 
ceed upon  two  statements  absolutely  contradictory  the  one  of  the  other,  and  irreconcila- 
ble, and  thereby  {necessarily  one  or  other  of  them  false.  But  in  this  case  the  two  state- 
ments of  Gahori  are  not  of  this  nature.  In  the  one,  according  to  the  charge,  he  simply 
sajTS  that  Eku  told  him  he  had  killed  Methi,  and  in  the  other  he  says  he  had  heard  that 
MetHi  had  died  of  snake-bite. 

These  two  statements  are  clearly  not  of  a  nature  to  warrant  an  alternative  finding,  and 
I  would  therefore  discharge  Gahori  also. 

No.  64. 

In  this  case  the  prisoner  was  charged  as  in  case  6S  alternatively  with  giving  false  evi<- 
denee. 

He  pleaded  guilty  to  the  second  charge :  the  Judge  thought  this  plea  a  false  plea  \  the 
assessors  thought  it  a  true  plea. 

But  eventually  the  Judge,  differing  from  the  assessors,  found  the  prisoner  guilty  10 
the  alternative  form,  910.,  guilty  either  of  the  offence  of  giving  false  evidence  bdPore  the 
Magistrate,  or  of  that  of  giving  false  evidence  before  the  Sessions  Court,  and  the  Judge 
then  sentenced  the  prisoner  to  one  year's  rigorous  imprisonment 

Before  the  Magistrate  the  prisoner  positively  swore  he  had  seen  the  accused  beating 
a  man,  so  that  he  died ;  before  the  Sessions  Court  he  as  positively  swore  he  had  seen  no 
•ach  beating. 


(a)  B.  L.  R.  Sop.  Vol  521. 
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but  I  think  it  cannot  be  denied  that,  if  the  reasoning  of  Sir  Barnes  Peacock  in        1874^ 
that  case  is  carried  to  its  full  extent,  it  will  also  hold  good  under  the  new  Code      quebm 
of  Criminal  Procedure  Code.    It  is  also  pointed  out  that  Sch.  III.,  annexed  to  ^^ 
the  Procedure  Code,  contains  the  form  of  an  alternative  charge  under  s.  193,  i^^hq'uj^ 
and  from  this  it  may  be  supposed  that  the  intention  of  the  Legislature  was  to  -,        ^ 
make  a  conviction  in  that  form  perfectly  good.    As  at  present  advised,  I  think  ■  q 
this  is  not  so,  and  on  all  considerations  1  Siink  this  matter  should  be  referred  to       ^^^'p 
a  Full  Bench  for  an  authoritative  ruling.  ?*  "1  H  ?V 
3M. 

I  am  of  opinion,  therefore,  that  when  the  two  statements  to  which  the  accused  on  the        .    *         'M 
two  several  occasions  deposed  were  of  the  nature  shown,  the  Judge  was  justified  in  his  find- 
ing— see  the  Full  Bench  ruling  I  have  above  quoted— and  I  would  therefore  uphold  this 
conviction. 

No.  68. 

In  this  case  the  prisoners  were  committed  to  the  Sessions  on  the  alternative  charge 
of  having  given  false  evidence  either  in  stating  that  a  certain  deceased  person  was  killed 
by  a  particular  person,  or  in  stating  that  that  deceased  person  committed  suicide. 

The  prisoners  pleaded  guilty  to  the  first  charge. 

The  Judge  and  the  assessors  were  equally  unable  to  say  which  statement  was  false, 
and  which  true ;  and  the  Judge,  therefore,  concurring  with  the  assessors,  came  to  a  find- 
ing in  the  alternative  form,  «>«.,  to  the  effect  that  the  accused  were  guilty  either  of  an  of- 
fence before  the  Magistrate  or  of  an  offence  before  the  Sessions  Court,  and  the  Judge  sen- 
tenced each  one  of  the  prisoners  to  one  year's  rigorous  imprisonment. 

I  have  read  most  carefully  and  more  than  once  the  so-called  contradictory  depositions 
on  which  the  prisoners  have  been  convicted  and  sentenced,  and  I  find  that  none  of  the  pri- 
soners said  bcdfore  the  Magistrate  that  the  accused  had  killed  the  deceased.  On  the  con- 
trary, one  of  them  distinctly  said  she  had  not  seen  the  accused  to  do  so.  Neither  did 
they  say  before  the  Judge  that  they  had  seen  the  deceased  commit  suicide.  They  spoke  as 
from  hearsay  only. 

I  am  of  opinion,  therefore,  for  the  reasons  given  in  No.  66^  that  the  conviction  of  these       • 
prisoners  is  bad  in  law,  and  I  would  discharge  them. 

No.  67. 

In  this  case  the  alternative  charge  was  of  the  offence  of  false  evidence  either  in  stating 
that  one  Kalimuddin  killed  a  deceased  person,  or  in  stating  that  one  Sbukti  killed  the 
same  deceased  person. 

The  prisoners  pleaded  guilty  to  the  first  charge. 

The  Court,  concurring  with  the  assessors,  found  the  prisoners  guilty  in  the  alternative 
form,  via.,  that  they  had  given  false  evidence  either  in  their  respective  statements  before 
the  Magistrate,  or  in  their  respective  statements  before  the  Sessions  Court,  and  the  Court 
sentenced  each  of  the  prisoners  to  two  years'  rigorous  imprisonment. 

In  the  case  of  the  prisoner  Patu,  she  swore  before  the  Magistrate  that  one  Kalimud- 
din had  killed  the  deceased,  and  before  the  Sessions  Court  that  one  Shukti  did  so.  But, 
in  making  this  latter  statement,  we  do  not  know  whether  she  was  speaking  as  from  her  own 
knowledge  or  not,  and  the  statements  are  not  either  of  them  necessarily  untrue  nor  even 
contradictory,  for  it  is  possible  that  both  may  have  been  true,  for  both  Shukti  and  Kali- 
muddin may  have  together  killed  the  deceased,  and  we  must  give  every  doubt  in  favour 
of  the  deceased. 

In  the  case  of  the  prisoner  Ono,  she  did  distinctly  say  before  the  Magistrate  that  she 
saw  the  accused  kill  the  deceased,  but  before  the  Sessions  Court  she  did  not  say  that  she 
saw  Shukti  kill  the  deceased.     On  the  contrary,  she  spoke  of  this  from  hearsay  only. 

In  neither  case,  therefore,  are  the  two  contradictory  statements  sufiicient  to  warrant 
an  alternative  finding,  and  both  prisoners,  therefore,  should,  I  think,  be  discharged. 

No.  65. 

In  this  case  the  alternative  charge  was  that  the  prisoners  gave  false  evidence  either 
in  stating  tbi^t  a  certain  person  killed  the  deceased,  or  that  the  deceased  comn^itted  9x^m 
dde. 

The  prifpnen  pleaded  guilty  to  ^^  ftipt  cbarge,     • 
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Jt&Jkt    -  -         Mt.  Jackson  for  the  prisoner.— The  charge,  finding,  and  conviction  in  thte 

^njyy    '  case,  are  bad.    Sch.  III.  of  the  Criminal  Procedure  Code  contains  a  foriH 

^^  6f  dharge  like  the  present  one,  but  that  form  is  inconsistent  with  the  body  of  the 

«  ;    'iiiii     Code.    Before  the  passing  of  the  new  Code,  an  alternative  charge  was  not  allow- 

WXttOttttO     ^  ^y  ^^^  j^^  .  g^^  j^^  ^^^^  ^  Pa/a«y  Ckeiiy}  although  in  that  ca^  a  con- 

H60MXY0dM  yi^^i^^  ^p^n  g^^l^  ^^  charge  was  held  to  be  good  ;  but  the  construction  there  ptrt 

by  the  Court  upon  s.  242  of  the  old  Code,  and  which,  they  stated,  was  suppoit- 


^i  W.  R.  7i.}  *f^^  Court,  concurring  with  the  assessors,  came  to  the  following  finding,  w.,  to  the 
cfeect  that  the  prisoners  were  guilty  either  of  having  given  false  evidence  before  the  Magis^ 
tnite  or  before  the  Sessions  Court,  and  the  Court  sentenced  the  prisoners  to  one  year's 
rigorous  imprisonment. 

There  is  no  doubt  that  before  the  Magistrate  the  prisoners  did  distinctly  swear  that 
tftey  saw  the  accused  kill  the  deceased.  But  before  the  Sessions  Court,  when  they  ^>oke 
tf  the  suicide  of  the  deceased,  they  did  so  from  hearsay  only. 

I  think,  therefore,  that  In  this  case  there  were  no  such  contradictory  statement*  as  tO 
warrant  an  alternative  verdict,  and  I  would  therefore  discharge  both  prisoners. 

Markby  I  —I  think  it  would  be  impossible  to  find  a  series  of  cases  more  strongly 
illustrating  than  these  the  extreme  danger  of  resorting  to  alternative  findings. 

The  cases  before  us  comprise  fourteen  convictions  for  perjury.  Thirteen  persons, 
male  and  female,  some  very  young,  have  been  convicted  and  sentenced  to  various  terms 
of  imorisonment ;  one  woman  having  been  convicted  twice.  The  prisoners  have  even  been 
IXthsTn  jail  under  sentence.  \he  cases  although  arising  out  of  facts  originally  un- 
con^e^ed  preient  features  of  remarkable  similarity.  All  the  pnsoners  gave  evKTehce  in  the 
firet  i^taiiw  before  the  Magistrate  against  persons  who  were  accused  on  various  occasions 
«f  hivin^rommitted  crimis  of  great  violence,  all  or  nearly  all  amounting  to  homicide. 
Prom  the  niass  of  papers  before  me,  I  have  not  been  able  to  ascertain  m  how  many  differ- 
LT^es  t^e  prisoners  were  called  as  witnesses,  but  there  were  certainly  several  such  cases, 
and  these  cases  were  not  apparently  in  any  way  connected. 

All  the  prisoners,  when  they  appeared*  as  witnesses  before  the  Magistrate,  gave  fcv^ 
dence  unfavourable  to  the  persons  then  under  accusation. 

AH  the  prisoners,  when  they  appeared  as  witnesses  before  the  Sessions  Judge,  gave 
evidence  favourable  to  these  same  persons. 

All  the  nrisoners  now  adhere  to  their  second  statement,  and  all  make  the  same  defence, 
namdy,  that  their  first  statement  was  a  false  statement  made  under  compulsion  put  upon 
Ihetti  by  the  police. 

I  irather  from  the  judgment  of  the  Sessions  Judge  that  in  all  the  cases  he  was  strongty 
5n.l5np?to  believe  that  thi  first  statement  was  the  true  one ;  that  he  thought  the  char^ 
"  *^Mi  f^JL^nt  made  aw^^  the  police  was  unfounded ;  and  that,  even  if  true,  it  did  not 
of  ^l-t^<f^^«2^j"^^^^^  bS  the  Lisoners  were  not  in  fear  of  instant  death  when  they 
"^S  fUfr  firsf  staTemenT  I  nfer!  however,  that  he  had  not  finally  made  up  his  mind  oq 
made  ^^"i'^^'^Jl^^^  upon  this  view  which  would  lead  to  a  conviction  of 

*  if  f^rnri  o^e^^^^^^  chSge  o^^^^  false  evidence  before  the  Magistrate :  in  all  the 
^^'U  one  h^  convicts  th/prisoLrs%f  having  given  false  evidence  either  before  th^ 
Magistrate  or  before  the  Sessions  Judge. 

When  these  cases  came  before  Hobhouse,  ].,  and  mvself  orfthe  first  occasion,  we 
thouKat  s  nlrof  the  Code  of  Criminal  Procedure,  whicfi  gives  power,  Irheft  it  is  doubt- 
ttdei  w^^^^^  sections  the  offence  falls,  to  come  to  a  firtding  in  thfe  alternatWe 

f^™  did  not  aooly  to  cases  where  the  two  charges  ajre,  as  in  this  case,  under  the  s^me 
i!S?;n    we  thS,  t^        that  an  alternative  fitiding  was  not  legal,  and  ^t  the  cases 
m^'^  th?t  the  S^^ons  Judge  might  come  to  a  legal  finding.    As,  however,  tU 
jSe  hats  S:  m^S  1  Jt^the^ounf^^  that  order  could  not  be  complied  with. 
We  ihm^  thewf ojc,  deal  with  the  cases  as  they  stand. 


.4.MadllHi€jftfc^ii« 
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ed  by  reference  to  the  whole  enactment,  wag  obviously  wrong,  as  id  apparent  if        i9f^ 
this  section  be  taken  in  conjunction  with  the  two  preceding  ones.    The  power      ^^^ 
to  frame  a  charge  in  the  alternative  was  first  given  by  s.  455  of  the  new  Code,       ^^ 
but  the  only  cases  in  which  such  a  charge  is  allowable  are  indicated  by  the  il- 
lustration to  the  section,  viz.,  cases  in  which  the  facts  being  clearly  found  it  is 
doubtful  on  those  facts  what  provision  of  the  law  applies ;  and  this  view  is  borne  MooMAarooM 
out  by  other  provisions  of  the  criminal  law.  Smaw> 

^ 13B.L.  R. 

I  have  had  the  advantage  of  reading  the  judgment  which  Hobhou^,  J.,  will  deUver  in  3^4* 

this  case,  and,  for  the  reasons  he  has  so  fully  pointed  out»  the  convictions  of  seven  out  of  Tm  W  R.  1%^ 
these  thirteen  prisoners  must  fail  {a)  ;  because  the  statements  made  in  each  case  on  the  two  ''  *.  ^ 
occasions,  though  conflicting  in  the  sense  of  one  being  favourable,  and  the  other  unfavour- 
able to  the  person  accused,  are  not  so  absolutely  contradictory  that  it  is  impossible  that 
both  should  be  true.  It  is,  of  course,  plain  that  before  a  prisoner  can  be  convicted  of  per- 
jury on  the  ground  that  he  has  made  two  contradictoiy  statements  without  ascertaining 
which  of  the  two  is  true,  and  which  rs  false,  every  presumption  in  favour  of  the  possible 
reconciliation  of  the  statements  must  be  made.  On  that  ground  therefore,^  apart  from  all 
Other  considerations,  the  convictions  of  these  prisoners  must  be  quashed. 

With  regard  to  the  five  prisoners,  Shinduri,  Yendi,  Punchma,  Kishur,  and  Bhurru, 
who  have  been  convicted  of  giving  false  evidence  before  the  Magistrate,  I  do  not  find  upon 
the  record  the  evidence  upon  which  the  Sessions  Judge  relies  as  satisfying  him  that  the 
statements  on  this  occasion  were  false.  He  relies  on  the  opinion  of  the  medical  officer  and 
on  someihing  which  passed  before  the  Magistrate  in  an  enquiry  which  took  place  on  the 
spot.  But  neither  the  medical  officer  nor  the  Magistrate  were  called  upon  this  trial,  nor 
do  I  find  any  note  by  the  Judge  that  the  medical  officer's  deposition  before  the  Judge  was 
put  in.  There  is  nothing  whatever,  therefore,  to  support  the  finding  against  these  five 
prisoners.  But  further,  as  Hobhouse,  J.,  points  out,  even  if  the  deposition  of  the  medical 
officer  may  be  looked  at,  it  does  not  negative  the  statement  of  these  prisoners  before  thd 
Judge  that  the  death  in  question  occurred  from  snake-bite.  The  convictions  of  these  five 
prisoners  must,  therefore,  also  be  quashed. 

The  remaining  case  is  that  of  Bidu  Noshyo.  He  is  a  lad  of  fifteen.  He  maintains,  like 
the  rest,  that  the  story  told  to  the  Magistrate  was  the  untrue  one,  and  that  it  was  made  in 
consequence  of  threats  by  the  poKce. 

The  opinions  of  the  assessors  in  this  Case  are  not  as  fully  recorded  by  the  ]^d%t  as 
required  by  s.  324  of  the  Code  of  Criminal  Procedure^  but  I  gather  that,  whereas  the  Judge 
thought  the  statement  made  on  the  second  occasion  was  thefalse  one,  the  assessors  thought 
that  was  true,  and  that  the  statement  made  on  the  first  occasion  was  false. 

Now,  apart  from  all  questions  of  law,  I  consider  that  it  was  absolutely  necessary  clear- 
ly to  ascertain  in  this  case  which  of  these  two  views  was  right  If  the  view  of  the  asses- 
sors was  right,  then  it  seems  to  me  extremely  probable  that  the  rest  of  the  boy's  assertion 
is  true,  namely,  that  he  made  his  first  statement  under  the  influence  of  the  police ;  and  if 
he  did  so,  it  seems  to  me  almost  a  perversion  of  language  to  call  the  making  of  this  false 
statement  a  crime.  It  may  be  that,  in  strictness  of  law,  it  is  so,  but  it  is  a  crime  which  I 
should  visit  with  no  punishment. 

An  investigation  which  leaves  it  uncertain  whether  a  crime  has  been  committed  which 
requires  a  year's  rigorous  imprisonment,  or  a  crime  which  requires  no  punishment  at  all, 
whether  legal  or  not,  is  to  my  mind  highly  unsatisfactory ;  and  I  am  unable  to  affirm  a  con- 
viction founded  upon  such  an  investigation. 

Upon  this  Tie^f  of  the  case,  therefore,  and  differing  as  regards  this  prisoner  with  much 
.regret  from  Hobhouse,  J.,  I  would  quash  this  conviction  also. 

This  being  so,  and  all  the  convictions  being  disposed  of  on  the  merits,  the  point  of  law, 
whether  the  alternative  finding  is  legal  when  the  two  charges  are  under  the  same  section, 
does  not  strictly  arise.  But  as  a  judgment  on  this  point  has  already  been  delivered  by  09, 
I  would  say  that  the  words  of  the  section  seemed  to  me  so  clear  that  I  could  not  uoder- 


(a)  The  names  of  these  seveh  prisonert  were  given  in  the  margin  of  the  judgment  as 
follows :  Culi  Awrat,  Beni  Awrat,  Feli  Awrat,  Patu  Awrat,  Ono  Awrat,  Solim  Awrat,  and 
Gour. 
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1874.  But,  even  if  it  be  held  that  the  present  charge  is  a  good  charge  under  Sch. 

^"TTJ  III.,  it  is  submitted  that  an  alternative  finding  is  inadmissible.   There  must  be 

^  ^^^      a  separate  charge  for  every  distinct  offence ;  Criminal  Procedure  Code,  s.  45a. 
'•  When  it  is  doubtful  of  which  of  several  offences  specified  in  the  judgment  the 

Mahomed  accused  is  guilty,  he  is  to  be  punished  for  the  offence  for  which  the  lowest  pun- 
HooMATooN  ishment  is  provided;  Penal  Code,  s.  72.  The  jury  are  to  decide  which  view 
Shaw,  of  the  facts  is  true  ;  Criminal  Procedure  Code,  s.  257  ;  and  it  is  clear  from  the 
13  B.  L.  R.  illustration  to  the  section  that,  in  the  case  of  an  alternative  charge  for  murder 
S24«  or  culpable  homicide,  an  alternative  finding  that  the  accused  had  been  guilty 
[31 W.  R,  72.]  of  one  or  the  other  would  not  be  permitted.  S.  263  enacts  that  the  jury  shall 
return  a  verdict  on  all  the  charges ;  if,  therefore,  in  the  present  case,  instead  of 
a  charge  framed  in  the  alternative,  separate  charges  had  been  drawn  up — and 
this  is  a  matter  wholly  in  the  option  of  the  officer  who  draws  up  the  charge — 
the  jury  would  have  been  bound  to  come  to  a  distinct  finding  on  each  charge. 
Had  the  alternative  charge  been  compulsory,  the  argument  that  the  Legislature, 
when  providing  for  an  alternative  charge,  meant  an  alternative  finding  to  follow, 
would,  no  doubt,  have  some  force ;  but,  as  it  is,  it  would  seem  that  the  Legis- 
lature intended  to  deprive  juries  of  the  power  of  returning  alternative  findings 
in  cases  in  which  there  might  be  separate  charges  or  heads  of  charge — ^a  power 
which  it  had  been  decided  they  possessed  under  the  old  Criminal  Procedure 
Code,  Act  XXV.  of  1861  ;  see  The  Queen  v.  Palany  Chetty}  and  The  Queen 
v.  Mussamat  Zamiran^  Where  the  trial  is  with  assessors,  not  only  the  find- 
ing, but  the  reasons  for  that  finding,  are  to  be  specified  in  the  judgment ;  Cri- 
minal Procedure  Code,  s.  464.  Again,  whereas  s.  55  of  the  former  Code,  fol- 
lowing the  English  rule,  enacted  that  "  a  person  who  has  once  been  tried  for 
an  offence,  and  convicted  or  acquitted  of  such  offence,  shall  not  be  liable  to  be 
tried  again  for  the  same  offence,"  the  corresponding  s.  460  of  the  new  Code 
provides  that  he  "  shall  not  be  liable  to  be  tried  again  on  the  same  facts  for  the 
same  offence."  It  is  evident  that  this  provision  would  be  a  dead  letter,  unless 
the  facts  had  been  distinctly  found  on  the  previous  trial :  for  instance,  it  would 
be  impossible  to  plead  a  conviction  upon  an  alternative  finding  in  a  case  like 
the  present  in  bar  of  a  trial  for  perjury  committed  by  making  the  first  statement 
Neither  the  case  of  The  Queen  v.  Palany  Chetty}  nor  the  Calcutta  Full  Bench 

stand,  nor  did  I  understand,  that  the  Full  Bench  decision  in  the  case  of  The  Queen  v. 
Mussamat  Zamiran  (a)  turned  upon  this  point.  As  regards  my  interpretation  of  the  Full 
Bench  decision,  I  am  inclined  now  to  think  that  I  was  wrong.  But  as  regards  my  inter- 
pretation of  the  law,  with  the  very  greatest  respect  for  the  Judges  who  took  part  in  that 
decision,  I  still  think  I  am  right. 

It  is,  indeed,  a  matter  of  regret  that  there  should  be  any  difference  of  opinion  on  such 
a  point.  But,  so  far  as  any  expression  of  the  opinions  of  Judges  of  this  Court  may  serve 
as  a  guide  to  the  Courts  of  original  or  inferior  appellate  jurisdiction,  I  think  that  no  in- 
convenience ought  to  follow.  It  is  clearly  the  right  course  to  follow  the  decision  of  a 
Full  Bench  rather  than  that  of  a  single  Judge.  * 

I  wish  to  repeat,  however,  that  in  my  opinion  this  case  most  strongly  shows  how 
careful  Judges  ought  to  be  in  using  the  powers  which  s.  381  confers  upon  them.  I  believe 
every  one  would  agree  that  that  section  was  only  intended  as  a  last  resort,  when  it  became 
impossible  to  ascertain  the  truth. 

The  convictions  of  all  thirteen  prisoners  will  be  reversed,  and  the  prisoners  released. 
>  4  Mad.  H.  C.  Rep.  51. 
'  B.  L.  R.  Sup.  Vol.  521. 


(a)  B.  L.  R.  Sup.  Vol  $ai, 
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decision  in  The  Queen  v.  Mussamat  Zamiran}  meets  this  difficulty,  which  Ab-  \^^^, 

bott,  C.J.,  in  The  King  v.  Harris?  describes  as  a  most  material  objection,  viz.y  — q 

that  the  defendant  might  be  twice  convicted  and  punished  for  perjury  if  the  al-  ^ 

temative  finding  were  admissible.    The  object  of  the  trial  is  to  solve  the  ques-  ^' 

tion  whether  false  evidence  has,  in  fact,  been  given ;  but  if  the  two  depositions  •*^"o**"^ 

only  are  put  in,  and  no  other  evidence  offered,  and  the  alternative  finding  al-  "oomayoom 

lowed,  the  question  remains  unsolved.    Moreover,  if  such  a  finding  be  good,  Shaw, 
proof  of  intention  is  unnecessary ;  the  intention  clearly  cannot  be  inferred,  as    *3  B-  L.  R. 

it  might  be  where  the  jury  finds  that  one  statement  is  false.  324- 

Up  to  the  present  time  the  decisions  in  this  Court  on  this  subject  have  been  *-^*     '    *  ^^••' 
conflicting  ;  see  The  Queen  v.  Mussamat  Zamiran}  The  Queen  v.  Bidu  Noshyo^ 
The  Queen  v.  Mati  Khowa,'^  and  The  Queen  v  Kola} 

The  Advocate-General,  Offg.  (Mr.  Paul),  for  the  Crown. — ^The  jury  have 
clearly  found  the  accused  guilty  of  giving  false  evidence.     In  summing  up  the 

iudge  told  them  :  "  Before  you  can  find  him  guilty,  you  must  be  satisfied  that 
e  made  one  or  other  of  the  statements  contained  in  the  charge,  knowing  that 
such  statement  was  false,  and  intending  deliberately  to  make  a  false  statement." 
[Jackson,  T. — ^That  is  no  part  of  the  referring  order.]  It  corresponds  with  the 
wording  of  the  order.  The  question  whether  a  conviction  under  s.  1 93  of  the 
Penal  Code  for  giving  false  evidence  can  be  based  on  two  statements,  diametri- 
cally opposed  to  each  other,  can  be  best  determined  by  reference  to  the  law 
of  this  country  before  the  passing  of  the  Penal  Code.  That  law,  it  is  submit- 
ted, was  exactly  the  same  as  the  English  law  before  the  decision  in  The  King 
v.  Harris,^  That  case  turned  upon  a  purely  technical  rule  of  English  law : 
whereas  in  this  country  it  would  be  open  for  a  person  who  had  been  convicted 
upon  a  charge  like  the  present  one  to  plead  in  bar.  of  a  second  trial,  "  I  was 
convicted  on  a  charge  including  the  one  now  made  of  giving  false  evidence  on 
the  trial  of  A."  [Jackson,  J. — How  would  it  be  if  the  two  statements  were 
made,  one  in  the  course  of  a  criminal  trial,  and  the  other  in  a  civil  proceeding  ?] 
That  could  only  affect  the  degree  of  certainty.  The  Penal  and  Criminal  Pro- 
cedure Code  do  away  with  the  necessity  of  proving  which  of  the  two  statements 
is  false.  The  contradictory  nature  of  the  statements  is  in  itself  proof  that  one 
or  the  other  is  false — The  Queen  v.  Ross  J  The  new  Criminal  Procedure  Code, 
Sch.  III.,  legalizes  a  charge  framed  in  the  alternative ;  and  Place  v.  Potts^ 
shows  that,  when  the  Legislature  has  legalized  a  form  of  declaration,  such  form 
is  not  demurrable.  [Phkar,  J. — The  form  given  in  Sch.  III.  would  not  ap- 
ply to  statements  made  in  two  different  Courts ;  it  is  only  with  resped  to  state- 
ments made  on  the  preliminary  enquiry  and  on  the  trial.]  That  is  just  the 
present  case.  Then,  if  the  offence  is  well  described  in  the  charge,  both  the 
finding  and  conviction  upon  the  charge  are  valid.  In  The  Queen  v.  Narain 
Doss?  a  conviction  on  2^  alternative  charge  was  held  good.  The  words 
"view  of  the  facts"  in  s.  257  of  the  Criminal  Procedure  Code  refer  to  the 
views  respectively  taken  by  the  prosecutor  and  the  accused  as  to  the  guilt  or 

^  B.  L.  R.  Sup.  Vol.  531. 

*  5B.  &  A.  926;at  p.  940. 

*  Ante,  p.  325  (or  p.  633  of  this  book,  note). 

<  3  B.  L.  R.  A.  Of.  36  (see  p.  ii2  of  this  book). 

*  4  B.  L.  R.  A.  Cr.  4  (see  p.  155  of  this  book). 

*  5  B  &  A.  936 ;  see  Beaufort's  Criminal  Digest,  p.  933,  s.  4443. 
7  6  Mad  H.  C.  Rep.  343. 

*  8  Exch.  705. 

*  I  W.  R.  Cr.  Rul  15. 
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1871.  innocence  of  the  latter.  There  is  no  conflift  of  cases  on  the  IpoinL  In  The 
J^jV"""  Queen  y.  Mati  Khowc^  and  The  Queen  v.  Kola?  the  statements  were  not  neces^ 
^^  Sarily  contradictory,  and  in  all  the  cases  decided  in  The  Queen  v.  Bidu  Noshy<fi 

-,    ''*  both  statements  mieht  have  been  true. 

HooijAvooM  -^  Cur.adv.vull. 

Shaw, 
^  B.  L.  R.  The  following  judgments  were  delivered  by  the  Full  Bench  : — 

342*  Morris,  J.  (Birch,  J.,  concurring). — I  think  it  sufficienttosay  upon  this  refer- 

ral W.R#  7**]  ence  that,  in  my  opinion,  the  conviction  arrived  at  by  the  jury  upon  two  charges 
framed  In  the  alternative  form,  according  to  the  model  given  in  Sch.  III.  of 
the  Criminal  Procedure  Code,  is  good  in  law.  It  seems  to  me  that  the  two  state- 
ments embodied  in  each  charge,  which  were  made  by  this  prisoner,  must  betaken 
jtogether,  and  that,  when  so  taken  together,  th^y  comprehend  the  specific  offence 
of  intentionally  giving  false  evidence  in  a  stage  of  a  judicial  proceeding.  It  \b 
possible  that  each  of  the  statements,  and  not  one  of  them  merely,  was  in  itself 
false,  and  that,  taken  singly,  each  might  have  afbrded  good  ground  for  a  dis- 
tinct charge  of  an  offence  under  s.  193  of  the  Penal  Code.  But  this  course  was 
not  followed ;  the  simpler  course  allowed  by  the  law  was  adopted  of  fram- 
ing a  charge  containing  two  contradictory  statements  of  such  a  nature  that  the 
two,  when  taken  in  combination,  disclosed  the  specific  offence  of  intentionally 
giving  false  evidence.  Jt  must  be  matter  <rf  evidence  whether  the  contradictoiy 
statements  contained  in  the  charge  are  per  st  so  irreconcileable  that  one  <rf  them 
is  necessarily  false,  and  also  that  the  prisoner  in  making  them  intentionally  spoke 
falsely  in  regard  to  one  of  them.  This  it  is  the  province  of  the  jury  or  Court 
to  determine,  and,  in  the  present  instance,  the  jury  had  no  difficulty  in  arriving 
at  such  a  determination.  It  seems  clear  that  the  new  Code  of  Criminal  Pcoce- 
daire  has  e^qpreosly  contemplated,  and  indeed  provided  for,  this  resuk.  When 
s.  449  provides  tliat  the  charge  may  be  in  the  form  given  in  the  3rd  sohedule, 
and  when  the  srd  schedule  gives  an  alternative  form  <rf  charge  ia  theae  words 
' — "  Ttot  you,  on  or  about  (such  a  date  and  place),  in  the  course  of  the 
inquiry  into  (such  a  matter),  and  before  (such  an  officer),  stated  in  evi- 
dence (such  and  such  words) ;  and  that  you,  on  or  about  (such  another 
date  and  place),  in  the  course  of  the  trial  of  (so  and  so),  befoi:e  (such 
on  officer),  stated  in  evidence  (such  and  such  other  words),  one  of  which 
statements  you  either  knew  or  believed  to  be  false,  or  did  not  believe  to  be  true, 
and  thereby  committed  an  offence  punishable  under  s.  193  of  the  Indian  Penal 
Code" — ^I  cannot  but  hold  that,  if  those  statements  are  radically  contradictory 
one  of  the  other,  so  that  the  contradiction  involves  of  necessity  a  falsehood^  and 
it  be  proved  that  the  deponent  uttered  them,ajid  that  he,  byso  doing,  deliberately 
intended  to  speak  falsely,  the  substantive  offence  of  Intentionally  giving  false 
evidence  iin  a  stage  of  a  judicial  proceeding  is  diereby  established,  and  no  need 
,^st$  tp  determme  by  distinct  evidence  which  one  of  the  two  statements  is  ab- 
solutely false.  No  doubt,  strictly  speaking,  this  form  of  charge  is  not  an  alter- 
native charge  in  the  sense  contemplated  by  s.  455  of  the  Criminal  Procedure 
Code.  This  is  not  a  case  where  two  or  more  offences  are  disclosed  by  the  single 
act  or  set  of  acts  committed,  or  rather  alleged  to  have  been  committed,  by  the 
accused,  and  it  is  doubtful  what  particular  offence  in  law  can  be  found  on  the 
facts  proved ;  but  the  alternative  consists  in  this,  that  of  two  statements  ^lade 


^  3  B.  L.  R.  A^iCr.  36  (s^  p.  112  of  thbbookjL 
3  4  B.  L.  R.  A.  Cr.  4  (see  p.  155  of  this  Ji^ok)* 
*  Ante,  p.  325  (or  p.  ^  of  this  book,  note). 
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Djr  the  accused,  one  or  other  of  them,  it- does  nof^natter  wh»cl^(  tppjsiQttch jas  — ^  jfffjf^ — 
the  two  Involve,  an  absolute  contradiction,  ipust.be  of  suqh: a  ns^ur^ihatithlB      qijIbbm 
person  ;naking  it  either  knew  or.  believed  it  to  be  faUe^  ordid  nft|  <helkire.it  ' 

to  be  true.   It  is,  as  already  said*  expressly  tp  meet^his  partjci^af  kind  ofiofftticfe    mIwom^ 
that  Sch.  III.  contains  a  specific  forpi  described  a&  a  form  ifor  ''.altQrositiiris  iJ^^PV'Wi 
charges  on  s.  193  "  of  the  Indian.  Penal  Code,    If  it  were  intended  that  the  |Wy     ^Wf^^^** 
or  Court  should  find  >ybich.of  the  twp.statemi^ts^et.out  in  the  chirgeilv;^^S0>    ^'  ^^»^ 
liot  only  would  this. form  be,  cumbrous. ^nd  unmeanii;^  as. an  alternative '|(9rm,    *^  ^^r  ^' 
but  the  fprce  of  the  two  cont^^^dictory  statements  iu, combination  wQ^d  be^ntirelir  -i  .rf^  « ' 
lost,  so  as  to  enable  sucti  ji^ry  or  Court,  to  aetermijgie  that  the  aQcu««d]kojew,iy  L^i  W.  R.7a.] 
believed  one  ol  tl\e  staten^ents  to  beiaJse,^of,dia.nQt,belieyi?  itito  h^.U^i^ri^iKl 
that  he  thereby  committed  an  offence  under  s.  193  of  the  Indi^i^  ^^q^  .Cort«^ 
AiNSLiE,  J. — I  am  also  of  opinion  that  the, coi^vji^onfon  a  chaj^liamed 
iii  the  form  given  in  the  3rd  schQdulq  of.  Act  %  b£.^$7^..is.gpc>!i,  €|ltihofagh(iit 
may  not  declare  which  of  the  twQ,stat,eme;nf3  set;PUf,  in  the,,ch^lge.i|  faJsfu  Sij 
s.  ^42  of  the  Act,  a  charge  in  tha^tpa^icular.form  13  4eclarjed tq^eagoodwd 
valia  charge.     If  it  is  a  good  charge  tc|  jxy  a  maii!Op.,;it  appears  to  me/tp  ktllo^ 
pf  i^ecessity  that  it  must  be  a  good  chargp.to  CQuvicX  himpn^tafid-therejisin^ 
thipg  in  s..  461  which  reqi^ir^^  th^t  the  circmyistances^iwhich^can^titute  thft  4S>f^ 
fence  should  be  set  out  in  the  conviction.    It  appeafs  tp,n|e  th^  this  is  flQj(;% 
case  which  comes  under  the  second  part  of  the  section  which. refers, to  offences 
pdnishable  under  different  sections,  or  part^  of  a  Section,  of  the  Penal  Code,  fcr^^ 
that  it  falls  ui^er  the  first  part  of  s.  461 .     If  the  Codrt  come^  to  the  conclusio^, 
that  the  accused  person  raust  of  necessity  have  gjveri  false  .evidence,  it  i$  si^fl^ci^i^.t^ 
under  the  first  part  of  s.  461,  to  state  in  the  convictiOh  that  he  hats  ^iven  false 
cvidei^e,  and  is  therefore  punishable  under  s.  193  of  the  Penal  Code. 
,  .     Marxbt^J. — I  am  of  opinion  that  a  conviction  liji.the  fo^.  in  Which  this 
prisoner  had  been  convicted  upon  a  charge  in  the  same  fonn  is.^opd  in  law,^ 

It  ajbtpears  to  me  th^t  this  is  a  case  to^hich  the  ?nd  clause ipfs.  46>rb^ 
no  applic^Ioh.  The  pfifence  of  which  the  prisoner  .has  l»en.<;onYicted  i^^iyisie 
fitlaie  evidence,  and  the  section  ofthcrPeual  rCode  under,  which  he  h^  \^rf^ 
convicted  is*  s.  1^3.  Xhere.is  ho  negpssity,  therefprp,.  for  le^ortiijiig  to  fhe  aj^pi^ 
native  given  in  tne  ind  clause  o^  s.,  461^  and  it  neeid.notbciufth€x.C9nsid^|(|4* 
Nor  does  it  appear  to  me  that  8.:45r5.bas  toy  applk:8tioa;dthe^.  >  TbtftfiV 
was  not  in  t^is  case  "  z,  sjngle  act^  pr.set.of  .^cts  o^  such^/ajpatuxe  th^it  was 
doubtful  wTiich.pt  several  offences  the  facts  whicA  could- be^ppoved  woiii^q^i^'a 
stitute."  ^  The  facts  which  could  be  proycKj,  ^yen  if  they  are  tp  h©  tre^dj^tBi 
single  set  of  acts,  could  only  constitute  the  offence  of  giving  false  evidence  under 
8. 193,  and  no  other. 

.,  .  The  Qoly  question  which  it  appears  to  mt  that  we.  have  to  consider  in  this 
qise  is  whether,  a  charge  in  this  form  is  suflScient.  If  it  is  suflBcient,  then  if 
appears  to  me  to  follow  as  a  matter  of  course  that  a  conviction  which  follows  the^ 
words  of  the  charge  must  be  ^ood  also.  And  wh^itever  might  otherwise  be  jnf^ 
own  opinion  in  the  matter,  I  think  w6  are  precluded  from  saying  that  this  isf^ 
npt  a  good  charge^  seeing  that  it  is-  in  the  very  form  given  by  the  3rd  schedul^^ 
and  the  Act  provides  (s.  442)  that  the  charge  may  be  in  the  form  therein  giveh.^ 

It  is  said  that  the. Legislature  wilj  thus,,  by  the  form  in  which  they  havte 
drawn  the  charge,  have  altered  the  definition  of  the  offence  of  giving  false  evi^ 
dence  as  given  under  the  Penal  Code,,  which  was  not  their  intention.  I  am  not. 
sttre  that  this  is  the  effect  of  what  has  b^en  done.  But,,  even  if.  it  is5o,.4i9S: 
Legifllafare  inust,  I  think,  b^  tak^U  to  have  teen  aware,  when  they  laid  down 
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1874.        these  fonns  authoritatively,  that  the  form  in  which  a  charge  is  laid  does  affect 
materially  the  evidence  which  is  necessary  to  support  it,  and  that,  by  changing 


""""^      the  evidence  which  is  necessary  to  support  a  conviction  for  an  offence,  the  natore 

^'  of  the  offence  itself  may  sometimes  be  changed.    I  think  there  could  not  be 

Mahomed    Here  any  accidental  omission  or  oversight.     This  form  of  charge  must  have 

HooMAYooN  5een  given  to  meet  this  very  case.    I  think,  therefore,  I  am  bound  to  consider 

Shaw,       this  to  be  a  good  charge,  and  to  apply  to  it  the  usual  rule,  which  I  tmderstand 

13  B.  L.  R.    to  be  this,  that  a  charge  is  proved  when  all  the  material  averments  in  it  are 

324.         proved.    Here  the  finding  is  that  all  the  averments  are  true ;  and  a  conviction 

[ai  W.  R.  72.]  in  these  terms  is  certainly  a  good  conviction,  though  I  should  have  thought  it 

equally  good  if  it  had  merely  been  that  the  prisoner  was  guilty  of  giving  false 

evidence,  as  that  would  have  been  eauivalent  to  a  finding  that  the  charge  as 

|8dd  was  proved. 

Phsar,  J. — ^The  matter  before  us  entirely  depends  upon  the  right  con- 
struction to  be  placed  upon  certain  portions  of  the  existing  Criminal  Procedure 
Code,  and  if,  in  considering  the  question  which  has  been  put  to  us  in  this  re- 
ference, we  were  restricted  from  travelling  beyond  the  limits  of  the  actual  text 
of  that  Code.  I  think  I  should  be  led  without  difl&culty  to  the  opinion  that  the 
verdict  of  the  jury  ought  not  merely  to  find  that  the  one  or  the  other  branch  of 
the  alternative  charge  made  against  the  prisoner  in  the  present  case  is  true,  but 
ought  to  specify  which  of  the  two  branches  is  true. 

The  charge  is  a  statement,  express  and  implied  (ss.  439  and  440),  of  the 
facts  which  the  prosecution  undertakes  to  establish  by  evidence  against  the  ac- 
cused, and  several  sections  of  the  Code  are  directed  to  enacting  that  it  shall 
generally  be  precise,  single,  and  unambiguous. 

The  prosecution  may  (with  certain  limitation)  at  one  and  the  same  trial 
offer  to  the  jury  several  views  of  the  facts,  either  of  one,  so  to  speak,  criminal 
occurrence,  or  of  several  criminal  occurrences,  according  to  which  views  the 
prisoner's  conduct  in  each  occurrence  amounts  to  the  conmiission  of  a  cor- 
responding offence  (ss.  45a,  453,  454,  and  455)'  If  there  are  several  views  rf 
the  same  occurrence,  then  the  offence  varies  with  the  section  or  part  of  a  section 
within  which  the  particular  view  brings  it :  if  they  are  views  of  several  occur- 
rences, then  the  corresponding  offences  may  fall  within  the  same  section.  And 
it  is  important  in  reference  to  a  Full  Bench  decision  which  will  be  presently 
mentioned  to  bear  this  distinction  in  mind. 

These  several  views  of  the  facts  should  generally  be  exhibited  in  a  succes- 
sion of  distinct  charges  (s.  454) ;  but  (in  the  case  at  any  rate  of  their  being  only 
alternative  statements  of  one  criminal  occurrence)  they  may  be  put  in  the  shape 
of  an  alternative  charge  (s.  455  explained  by  the  illustration). 

And  whether  alternative  views  of  the  facts  of  one  criminal  occurrence  are 
exhibited  in  a  series  of  charges,  or  in  one  alternative  charge,  if  the  Court  is 
doubtful  which  is  established  by  the  evidence,  it  must  expressly  say  so,  and  in 
that  event  will  pass  judgment  in  the  alternative  according  to  s.  72  of  the  Penal 
Code  (para.  2,  s.  461).  In  all  other  cases  it  would  seem,  at  least  inferentially, 
the  Court  must  pass  judgment  separately  on  the  view  of  facts  involved  in  each 
charge. 

The  duty  of  the  jury  as  a  part  of  the  Court  is  also,  plainly,  to  decide  which 
of  the  several  views  of  facts  presented  to  it  for  consideration  by  the  prosecution 
is  true  (s.  257),  and  to  say  specifically  as  to  the  view  of  facts  exhibited  in  each 
charge  whether  it  is  true  or  not  (s.  263).  There  is  no  relief  from  this  obligation 
to  come  to  an  express  finding  with  regard  to  each  alleged  view  pr  set  o{  &ictS| 
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except  that  which  is  by  implication  given  in  para,  a,  s.  461,  just  referred        1874. 
to,  and  that  paragraph  applies,  as  it  seems  to  me,  only  to  cases  where  the  several ' 


sets  of  facts  are  the  alternative  representations  of  one  criminal  occurrence.  Qvibii 

But  the  alternative  views  of  facts  stated  in  the  charge  which  is  now  under    Marombd 
our  consideration  are  not  alternative  views  of  one  criminal  occurrence ;  they  hooma 
represent  two  entirely  distinct  criminal  occurrences  :  the  one  being  to  the  effect      §     ^^^^ 
that  the  accused,  on  the  33rd  January  1873,  ^^  Alipore,  in  the  course  of  a  trial        r  t^p 
of  two  persons  on  a  charge  of  cheating  before  Moulvi  Abdul  Latif,  stated  in    *^  "•  **•  "^ 
evidence,  Ac,  which  statement  he  at  the  time  of  making  it  knew  to  be  false, .      ^*^ 
Ac. )  the  other  that  the  accused,  on  the  13th  February  1873,  in  the  course  of  L**  W.  R.;*.] 
the  trial  of  these  same  two  persons,  together  with  a  third  person  on  the  same 
charge  before  the  same  Magistrate,  stated  in  evidence,  &c.,  which  statement, 
&c.    And,  therefore,  if  the  scope  and  spirit  of  ss.  455  and  461,  para.  3,  are 
that  which  I  have  above  described,  this  case  does  not  fall  within  either  of 
them.    In  other  words,  there  does  not  app)ear  to  be  in  the  text  of  the  Criminal 
Procedure  Code  any  warrant  for  an  alternative  charge  of  this  kind,  or  for  an 
alternative  finding  of  these  two  substantively  different  sets  (or  views)  of  fads, 
whether  exhibited  in  an  alternative  charge  or  in  two  separate  charges.    Con- 
sequently, if  the  text  alone  of  the  Code  were  consulted,  it  would  not,  as  I 
understand  it,  support  the  conviction  which  is  before  us. 

And  this  is  not  a  matter  of  mere  technical  regularity ;  it  very  closely  touches 
upon  the  right  and  satisfactory  administration  of  justice.  Obviously,  it  might 
be  of  the  greatest  possible  moment  to  the  persons  who  were  being  tried  before  the 
Magistrate  on  the  23rd  January  and  13th  February,  that  it  should  be  distinftly 
established  in  the  case  now  before  us  which  of  the  two  statements  alleged  to 
have  been  made  by  the  present  accused  on  those  two  days  respectively  was  false. 
And,  therefore,  a  procedure  which  would  enable  the  prosecution  in  the  present 
case  to  procure  a  convi6tionof  the  accused  in  the  alternative,  without  troubling 
itself  to  go  the  length  of  establishing  the  falsehood  of  the  one  statement,  or  the 
other,  might  work  a  serious  grievance  to  those  persons.  Again,  the  present  ac- 
cused person  himself,  by  an  alternative  conviftion,  is  deprived  of  the  advantage 
which  he  ought  to  have  in  the  event  of  a  material  witness  to  the  falsity  of  one  of 
the  statements  being  convicted  of  penury. 

If,  also,  the  prosecution  is  not  under  a  legal  obligation  to  establish  the  falsity 
of  either  statement,  then  it  is  plain  that  it  may  launch  its  case  upon  the  bare  evi- 
dence that  the  two  alleged  statements  were  respedively  made,  and  then  leave  the 
prisoner  to  satisfy  the  Court  as  best  he  can  that  neither  of  them  was  false.  This 
IS  the  course  which  is  most  usually  taken,  and  I  do  not  hesitate  to  say  that  it  is 
generally  most  unfair.  The  contradiftion  between  the  two  statements  is  seldom 
absolute,  though  there  is  commonly  enough  opposition  in  them  to  lead  a  not 
over  and  scrutinizing  jury  to  presume  it ;  and  the  contradiftion  being  arrived  at, 
the  falsity,  ?gain,  is  presumed  in  spite  of  anything  which  the  prisoner  may  say 
in  the  dock.  Convidions  of  this  character  are  most  unsatisfadoiy,  and  do  very 
little  to  meet  any  real  mischief.  Yet  the  temptation  to  the  public  prosecutor  to 
seek  them  is  so  great,  that  in  this  country  perjury  is  hardly  ever  attacked  in  any 
other  way.  Deliberate  perjury,  persisted  in,  is  not  often  the  subjed  of  prosecu- 
tion in  the  Mofussil  Courts.  Several  other  considerations  of  public  importance 
might  be  brought  forward,  but  it  seems  to  be  sufficiently  plain,  without  more,  that 
perjury  is  the  one  offence  of  all  others  in  the  Penal  Code  which  calls  for  preci- 
sion and  unambiguousness  of  statement  in  the  charge  and  in  the  judicial  finding. 

Thus  it  appears  to  me  that  the  construftion  of  the  text  of  the  Criminal 
F)X)cedure  Code,  taken  by  itself,  which  I  have  arrived  at,  accords  with  the 
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expediency  of  the  matter,  and  that  thereby  its  reasopablenesss  is  in  some  deoree 

*^pAtfed/if    1^1  .•*  -^     '-  ^'-      •'■'    ••   ''   ■'"''••  '•'    •    "'''  '•  '^^^  '^^^ 

Kwio        "^'^1Htow6ver,  when  we  pass  on  from  the  text  of  the  Criminal  Efocedqre  Code 
Mahomed    to  the'  forms 'of  charges  in  Sch.*  III.  appended  to  the  Code,  which  are  prescriSea 
Hvausfo&k  ftw^tfdoption  by  s.  44^,  we  find  th4  last  of  them  funs  as  follows  i—'  '     ''"' 
rdbiAwr'  H  ^^  '^'J  That  you,  on  or  about  the        day  of  ,  at  ,  in  the 

13  QsrUrR.    course  of  the  enquiry  into  ,  before  ,  stated  in  evi4|Bn9^"  thfU 

.Mji4^  r:   ***'' ''         ,"  and  that  you,  on  or  about  the        day  of  ,  at   '        i  ^  i^k' 

[ai  W*:Jk73.]  cburse  of  the  trial  of  '  *,  before  ,  stated  in  evidence  that  " 

r.f :  .y  .v/  TL  '^'^' '    /'  one  of  which  statements'  you  either  knew  or  believed  to  be  filse,  or  did 
not  believe  to  be  true,' and  thereby/' &c. 

t^pw,  ii^asmuch  as  an  alternative  charge  is  only  referable  to  s.  455,  tb^  £act 
ths^\  the  ]^gislatare  iias  authorized  this  form  seems  to  show  that  s.  45$  ^^s  ia- 
tq|[)dpjl[(p  es^tenci,  4$  it  well  may,  beyond  Its  illustration,  that  is  to  say,  tQih6  alter- 
n^f;  ajl^g^tion  qf  different  ocfcurrences,  at  any  rite  in  the  parttcnljtr  ca^e  which 
iacpy/ered  by  this  form.  And  it  has  been  argued  from  the  form  itself  that  th£ 
fibdjytig  of  tii^  jury  zni  the  judgment  ef  the  Court  may,  wheQ  stich  an  alternafr 
tiy^f;  charge  ^s  this  i?  preferred,^  in  the  alternative.  But  s.  461,  para.  a/ceiN 
tipi^y  dp^s  not  he^e  apply,  and  it  is  difficult  to  see  how  the  distindt  ptoviaionsxxE 
s.  257  can  be  escaped.  -  :•        .   t    . 

'T^)^e  i?ull  Sei^ch  rating  in  tfee  case  of  JTie  Queen  v.  Mussamut  ZamirM\  de- 
c^edj^j^t;  under  the  late  Criminal  Procedure  Code,  there  might  be  j^n  alternar 
tiv^'^findlng/  s^  well  in  a  case  hn  which  the  evidence  proves  &e  commisslpti  o£ 
onfiofi^woffcnces  fallmg'within  the  same  seftionof  thePenal  Code,  and  U  * 
dfi^btfui  vf l^ich  o|  tsucb  oSenees  has  t>eeh  proved/as  in  one  in  whi<:h  th^  evidence 
prokyioa  Q^  comsf^issionoK  an  oSence  falUng  within  one  of  two.  ae^lonis  q{  the  Penal 
C^ckf,  ?(^4.1t  i^  dpubt^ul  which  of  two  sections  id  applicable.  This  ruling,  if  \% 
coiilcif  fee  J^doptjed  nqwj  would  therefore  support  the  finding  in  the  present-ease- 
Tif^  r^asonijpg,  however,  by  which  it  was  ilrrtved  at  depended  upon  tw&sedions 
oCt^^e  oi4  Co4ft  which  are  not  present  in  the  new  Code.  The  first  of  th^^e  sec-^ 
tions  ¥f^  6.  z\%  whichk  so  far  as.  it  is  now  necessary  to  quote  it,  ran  thu^ :  ''  When 
it]9^pj;>^i%  tQ  the  I^gistcate  that  the  fads  which  can  be  established  in  evidenpe 
show  the  commission  of  one  of  two  or  more  offences  falling  withi;p[  the  san^  sepr 
tiof^aK^th^e  siud  Q)de,  butit  VA  doubtful  which  of  such  ounces  will  be  pi^ed, 
th^,  9ci^i;ge  shall  coi^t^in  two  or  more  heads  charging  each  of  s^ch  offences." 
^!^\^  w;as  hekito  justify  the  framing  a  charge  containing  two  heads^  apparent 
similar  in  st^\)8ta^ce  tp.  that  which  Is  under  our  considerate^..  And  altho^i^igh 
tl^  8. 243  9i-i)^  old  Cod^i/9  not  repeated  iti  the  new  Code,  i^  substitute  bei^ 
th^  presenit  ,s.  455,  yet,  so;  far  as  concerns  the  case  before  usj  the  doub^e-head^4 
c§^g  maj  be  sai^  to  be  justified  by  the  last  fonn  of  Sch.  Itl.  Thus,  w^  ir^^ 
ui^c^^tbe  eidstiJ^  Code,  as  we'll  a$  under  the  old,  carried  over  tih^e  fi^st  steps 
tqwc^S  the  FiuUL  Rench  conclusion.  And  the  double.-hieadie3  charge  of  two  otr, 
fen^ '(paving  b^h  in  this  way  arrived  at,  the  Full  Bench  ?iade  its'secop^d  step. 
u^^tl^c;  foa&ngaf  s.  3^2,  c^  5,  which  authorized  the  jury  to  find  in  t^e  alteitt 
n^Y^,  mon  a  doublp-beaded  charge.  But  there  is  no  equiyaleht  to  this  1^  the 
prj^senVSfOd^*'  The  jury  are  now  bound  to  find  which  view  of  the  facts  is  true 
(Sr  ^57l,su^|ect;  onhr,  as  before-mentioned,  to  such  qualification  as  is  to  be  found 
in,  8.  -401,  ^m.  2,  which  appears  to  be  purposely  so  framed  as  to  exclude  an  altei'^ 
naj^ve  un,^pg  of  two  offence?  f allijng  under  the  same  undivided  section  of  the 
Penal  Cod|^^;  :It  is  carefully  worded  so  as  to  cover  the  qi3es  belonging  to  t^ 
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fc-st  Mrt  o^  thp  ol4  5.  24^,  b!;it  omits  tl^qse  pf  the  second  p^rt,  amoog  whicl^  tfe^,        Kfj^« 
FuJllBencn  case  anq  the  present  case  come 


It  was  thrown  out  dtiring  the  argument  in  this  case  that  the  "  view  of  the  i^.  " 

facts,"  with  regard  to  which  the  jury  are  by  s.  257  called  upon  to  decide  whether    i^ivfiPM  W 
U  is  true  or  not,  fs  in  a  doubje-headed  charge  the,  so  to  speak,  entire  alternative  ijoo^avqq*. 
yiew  expressed  in  the  charge.    But  this  does  not  accord  with  the  natufal  mean-      ShaWj 
ii)g'of  the  words.    An  alternative  charge  of  the  kinc}  for  which  this  construction    ,-  o  t/o 
of  tljp  sentence  is  especially  wanted  puts  forward  two  views  of  the  facts  which        Tl^ 
are  mcpnsistent  witji  each  other,  and  which  might,  if  the  prosecution  had  so  r    j^^     , 
chosen,  been  made  the  subject  of  a  separate  charge :  either  the  accused  Joi4  •-  *^^'  ^'^♦J 
the  truth  on  the  first  occasion  and  falsehood  on  the  second,  or  vice  versd. 

It  has  been  said  that  the  prosecution,  by  alleging  in  the  charge  that  the 
accused  stated  this  on  the  first  occasion  and  stated  that  on  the  second,  and  that 
on€|  of  these  two  s^fements  w^  false,  presents  but  one  vjew  qf  the  facts  to  the 
jury.  But  it  appears  to  me  plain  that  this  is  not  correct.  The  true  effect  of  the 
cl^arg^  is  to  put  forward  in  a  concise  form  at  least  two  perfectly  distinct  views 
qf  facts,  alwys  inconsistent  with  each  other,  in  thos^  cases  for  which  tlie  ^m- 
l^jf^o^  conviction  is  most  zealously  demanded,  namely,  in  those  cases  wher^ 
it  is  assumed  to  be  patent  on  the  face  of  the  two  statements  that,  if  either  qnp 
of  them  is  true,  the  other  must  be  false.  And  the  very  reason  JFor  thus  putting 
fori^ard  two  views  is  that  the  prosecution  cannot  venture  to  assert  which  view 
is  true.  When,  then,  the  Legislature  says  that  it  is  the  duty  of  the  jury  to  decide 
Wh|ch  view  of  (he  facts  is  true,  it  can  hardly  mean  that,  in  the  event  of  tWo  iri- 
ctinsistent  views  bein^  in  this  way  simultaneously  offered  to  the  jury,  with  the 
implied  admisiion  on  the  part  of  the  prosecution  that  it  cannot  say  which  is  true, 
it  is  enough  if  the  jury  finds  that  either  the  one  or  the  <^ber  is  true.  Moreover, 
if  the  authorization  of  a  double-headed  or  alternative  charge,  by  fhe  fprce  of  in^- 
pUcation  alone,  authorized  a  general  finding  on  the  evidence  that  such  a  charge 
was  made  put  in  one  or  other  of  its  branches,  then  it  is  difficult  to  see  why  the 
express  provisions  of  s.  461,  para.  2,  were  enacted  in  reference  to  one  class 
olijy  of  douhle-headed  or  multiform-headed  charges ;  for  they  could  hardly  have 
beeix  intended  merely  to  introduce  s.  72  of  the  Penal  Code  into  the  Criminal 
PfOCedure  Code,  Plainly,  by  the  spirit  of  s.  455,  if  no^  by  itswords,  charges  which 
might,  under  it^  provisions,  be  put  in  the  alternative,  but  which  are  nevertheless 
left  to  stand  separate\y,  may  be  dealt  with  by  the  Court  as  if  they  had  been 
pnesettted'  in  the  s^jtemative^  and  if  it  is  a  consequence  of  an  alternative  charge 
that  the  Court  is  relieved  from  the  obligation  to  find  which  head  of  it  is  true, 
th^  it  seems,  tp  follow  th£\t  s.  4^1,  para.  2,  is  partial  and  superfluous. 

At  first  I  was  disposed  to  think  that  the  Legislature,  by  introducing  into 
Sch.  Itl.  the  altehiative  form  Applicable  to  the  present  case,  indirectly,  if  not 
expressly,  ititimated  its  acceptance  of  the  Full  Bench  ruling  in  the  case  of 
TAe  QiUen  v.  Afussamat  Zamiran}  and  virtually  incorporated  the  law  enun- 
ciated by' it  in  the  new  Aft,  and  this  would  probably  have  been  so,  if  the  new 
Aft  did  not  substantially  differ  from  the  old  Aft  in  the  particulars  which  furnish- 
ed the  foundation  fbr  the  Full  Bench  decision.  But  I  have  already  pointed  out 
that  the^6'  particulars  are  absent  from  the  new  Act.  The  reasoning  by  which 
the  late  Chief  Justice  arrived  at  the  conclusion  in  that  case  could  not  be  sup- 
pdrted  upon  the  basis  of  the  present  Aft.    It  appearing  then  that  the  Legislature, 

^  E.  L.  R.  Sup.  VoU  5^1. 
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'^74'       when  passing  the  new  Act,  entirely  removed  the  foundation  on  which  the  ruling 

QuBBN      9^  ^^  ^^^  Bench  was  placed,  we  cannot  safely  infer  from  the  introduction  of 

^^  the  alternative  form  of  charge  alone,  which  answered  at  most  to  the  first  part 

Mahombd    ^^y  ^^  ^^^  ruWi^g»  that  the  entire  ruling  was  intended  to  be  enacted. 

HooMAYooN  O^  the  whole,  then,  though  I  admit,  not  without  great  hesitation,  I  have 

Shaw,       reached  the  opinion  that,  under  the  existing  Criminal  Procedure  Code,  while,  no 

13  B.  L.  R.    doubt,  an  accused  person  may  be  lawfully  tried  upon  an  alternative  or  double- 

jj^         headed  charge,  such  as  that  which  is  brought  before  us  in  this  reference,  still  the 

tai  W.  R.  72,]  ^^^^  ^^  W^  must,  for  a  conviction,  find  specifically  which  branch  of  the  alter- 

native  or  head  of  charge  is  true. 

Jackson,  J. — ^Having  given  to  the  very  important  question  rdsed  in  this  case 
the  best  consideration  in  my  power,  I  come  to  the  conclusion  to  which  I  first  in- 
clined that  the  finding  and  conviction  are  insufficient. 

No  one  can  feel  a  stronger  respect  than  I  do  for  the  opinion  of  Sir  Barnes 
Peacock  in  such  a  matter  as  this,  and  no  one  can  be  more  adverse  to  disturb- 
ing settled  rules  of  law;  but  I  feel  it,  for  reasons  which  I  shall  state  in  the 
sequel,  to  be  a  duty  still  more  imperative  than  that  of  respecting  decisions,  to 
express  my  dissent  from  a  ruling  which  I  think  in  effect  adds  to  &e  Penal  Code 
an  offence  not  defined  by  the  Legislature. 

It  seems  to  me  that  neither  s.  242  of  the  repealed  Code,  nor  s.  455  of  the 

f  resent  Code  of  Criminal  Procedure  (apart  from  the  form  in  Sch.  III.,  to  which 
shall  presently  advert),  warranted  the  exhibition  of  a  charge  like  that  before  us, 
and  my  persuasion  is  yet  stronger  that  nothing  at  all  events  in  the  existing  Code, 
which  is  the  material  question,  justifies  a  finding  and  conviction  in  such  terms. 

It  is  not  requisite  now  that  I  should  give  at  any  length  my  reasons  for  dis- 
senting from  the  Full  Bench  decision  which  is  based  upon  repealed  enactments ; 
but  I  may  say  that,  while  I  admit  the  latter  clause  of  the  old  s.  242  to  embrace 
charges  of  false  evidence  based  upon  statements  given  at  different  times,  con- 
tradictory of  each  other,  I  conceive  the  Legislature  to  have  had  in  view  in  fram- 
ing that  section  the  uncertainty  as  to  which  of  the  offences  would  be  proved,  and 
therefore  to  have  contemplated  the  necessity  of  proving  one  or  other  statement  to 
be  false  and  therefore  to  amount  to  an  offence,  and  that  it  did  not  sanction  the 
more  entangling  of  the  accused  in  a  logical  snare  from  which,  as  a  matter  of  rea- 
son, he  could  not  escape.  As  far,  moreover,  as  the  words  of  the  Code  went,  the 
charges  would  have,  it  seems  to  me,  to  be  exhibited  seriatim,  and  not  alter- 
natively. 

But  I  find  no  provision  in  the  Code  of  1872  replacing  the  latter  portion  of 
8.  242.  On  the  other  hand,  the  Legislature,  seeing,  it  may  be,  the  dangerous 
ambiguity  of  that  clause,  hasrecastthe  whole  section,  and,  dropping  the  last  clause 
entirely,  has  put  the  other  into  new  words,  which  seem  to  admit  of  no  misinter- 
pretation ;  for  while  the  charge,  alternative  as  to  fact,  but  identical  as  to  offence, 
IS  excluded,  the  many-headed  charge  arising  when  several  distinct  offences  are 
comprised  in  pne  section  (as  in  s.  382,  Indian  Penal  Code)  is  preserved  in  the 
schedule.  S.  452  provides  "  that  there  must  be  a  separate  charge  for  every  dis- 
tinct offence  of  which  any  person  is  accused,  and  every  such  charge  must  be 
tried  separately,  except  in  the  cases  hereinafter  excepted."  The  only  exceptions 
to  this  rule  are  contained  in  ss.  453  and  454,  and  I  do  not  find  that  the  present 
case  falls  wtthin  either  of  them.  Further,  s.  440  declares  that  "  the  charge  shall 
contain  such  particulars  as  to  the  time  and  place  of  the  alleged  offence  and  the 
person  against  whom  it  was  committed  as  are  reasonably  sufficient  to  give  notice 
to  the  accused  person  of  the  matter  with  which  he  is  charged ;"  and  s.  44X  goes 
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on  to  declare  that,  '^  when  the  nature  of  the  case  is  such  that  the  particulars  men-        1874. 
tioned  in  ss,  439  and  440  do  not  give  sufficient  notice  to  the  accused  person  of 


the  matter  with  which  he  is  charged,  the  charge  shall  also  contain  such  particu-       Q""*** 
lars  of  the  manner  in  which  the  offence  was  committed  as  will  be  suffident  for  "^^ 

that  purpose."   One  of  the  illustrations  to  this  section  (r)  is  to  this  effect :  "-4    Mahomed 
is  accused  of  giving  false  evidence  at  a  given  time  and  place.    The  charge  must  Hoomayoon 
set  out  that  portion  of  the  evidence  given  by  A  which  is  alleged  to  be  false."       Shaw, 
There  is  nothing  in  the  text  of  the  Criminal  Procedure  Code  which  qualifies  these    13  B.  L.  R. 
clear  provisions  in  the  case  of  perjury.  324. 

Giving  false  evidence  in  a  stage  of  a  judicial  proceeding  by  stating  falsely  [*«  W.  R.  72.] 
before  the  Magistrate,  Ac,  Ac,  is  a  distinct  offence.  Giving  false  evidence  in 
a  stage  of  a  judicial  proceeding  by  stating  falsely  before  the  Court  of  Session  is 
also  a  distinct  offence.  Would  it  be  a  compliance  with  the  sections  I  have  quoted 
to  put  these  distinct  offences  into  one  charge,  and  to  allege  that  A  had  either  given 
false  evidence  at  a  certain  time  and  place  against  X  by  sa3ang  so  and  so,  or  given 
false  evidence  at  a  certain  other  time  and  place  against  the  Queen  by  sajdng 
something  else  ?  I  think  it  would  not. 

But  we  are  told  that  a  charge,  if  not  in  accordance  with  these  sections,  is 
expressly  authorised  by  the  3rd  schedule,  which,  no  doubt,  may  be  read  as  part 
of  s.  442,  having  been  removed  to  the  end  of  the  Act  merely  for  the  sake  of  con- 
venience to  avoid  interruption  of  the  sense.  The  section  says  :  "  The  charge 
may  be  in  the  form  given  in  the  3rd  schedule  to  this  Act,  or  to  the  like  effect ;" 
and  where  a  form  so  given  seems  to  be  directly  at  variance  with  precise  rules 
contained  in  the  Code  itself,  I  prefer  to  stand  by  the  rules. 

But  the  composition  of  the  schedule,  and  in  particular  the  place  allotted  to 
this  very  form  of  charge  with  the  wording  of  it,  appear  to  me  to  indicate  that  it 
has  suffered  from  one  of  the  inadvertencies  almost  unavoidable  in  the  prepara- 
tion of  so  long  and  intricate  an  Act.  The  3rd  schedule  is  divided  into  two  parts : 
I.  Charges  with  one  head ;  11.  Charges  with  two  or  more  heads. 

On  the  first  I  need  not  observe.  The  second  is  framed  to  answer  the  pur- 
poses of  8.  455  in  the  same  way  that  s.  243  of  the  repealed  Code  was  subservi- 
ent to  s.  242. 

But  while  those  two  sections  used  in  common  the  expression  "heads  of 
charge,"  it  is  disused  in  s.  455  ("in  the  alternative  "  being  employed  instead),  and 
app)ears  only  in  the  schedule,  where,  on  the  other  hand,  the  term  "  alternative  " 
does  not  appear  except  to  denote  the  peculiar  form  under  s.  193,  Indian  Penal 
Code,  which,  however,  is  a  matter  quite  different  from  what  is  spoken  of  as  al- 
ternative in  s.  45  5 .  And  curiously  enough  the  schedule  gives  no  form  of  charge 
upon  the  most  obvious  and  usual  alternative  case,  viz.y  that  of  doubt  between  the 
offence  of  theft  and  that  of  criminal  breach|of  trust.  On  the  other  hand,  a  varie- 
ty of  charges  with  more  than  one  head  are  supplied,  which  have  been  rendered 
useless  by  s.  456  or  s.  457.  For  instance,  why  need  a  Magistrate  not  draw  up 
several  heads  of  charge  against  an  accused  for  murder,  culpable  homicide,  griev- 
ous hurt,  and  so  forth,  when,  upon  a  charge  of  murder  or  of  culpable  homicide, 
a  conviction  for  any  offence  of  the  same  nature,  but  inferior  in  degree,  may  fol- 
low ? 

The  form  called  "  alternative  charges  on  s.  193  "  comes  also  into  this  di- 
vision, though  it  is  not  a  charge  with  several  heads  at  all,  but  something  entirely 
distinct,  and,  as  I  think,  not  warranted  by  any  section  of  the  Code  at  all. 

I  pause  here  to  remark  that  the  old  Code  provided  forms  of  conviction,  the 
present  Code  does  not    And  while  the  old  Code,  setting  out  forms  of  chArge 
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tertmtive  charge. 

Mahombd  Having  said  this,  I  return  to  the  wording  of  this  charge.    Jt  does  not  nip^ 

HooMAYooN  ^^^  f^^*  ^^  ^^  about  the  ,  intentionally  gave  false  evidence  bj  stating 

j^y^^  ,  and  thereby  committed  ;  or  that  you,  on  or  about   ,    ^ 

B,  L»*R.  '  intentionally  gave  ,  and  thereby  committed  ;  %t-7- 

^  "  fhat  you,  on  or  about  the.  ,  stated  in  evidence  ; ,  and  Pji  or 

uT*      1  about  ,  stated  ,  one  of  which  statements  you  either  knew  or 

[31  w.  R,  f2. j  i^ii^yed  tb  be  false,  &c.,  and  thereby  committed  an  offence." 

Thstt  fs  to  say,  the  offence  is  made  to  consist  of  having  made  first  t^^eWf 
dtat€^tneir(,  afterwards  the  other,  one  pf  them  being  false,  though  the.  Magj^TO& 
tesf  tidt  b^en  ^le  to  determine,  perhaps  not  taken  the  trouble  to  inquire,  w^icfi!. 

Now,  besides  that  the  offence  here  stated  is  not  that  defined  by  the  PeiwU 
tode,  and  required  to  be  set  out  by  the  Criminal  Procedure  Code,  nanvelyi  tbt 
Ifkitentional  making  of  a  particular  false  statement,  but  simply  making.  q(  jfcwo 
statements  at  different  times,  one  or  other  of  them  being  known  to  be  false,  it 
Will  be  observed  that,  so  far  as  this  form  of  charge  goes,  the  two  statements  i)^|d 
tot  be  cift^tradictory  one  of  the.  other.  Also  that  in  fact  the  two  statements,  tlioif^ 
contradictory,  may  both  be  false,  and  not  one  only.  As  for  instance,  if  ffie  wjijt- 
iWs^  swore  on  the  preliminary  enquiry  that  he  had  seen  the  accused,  without  prpj 
vocation,  strike  the  deceased  a  blow  with  a  club,  such  statement  being  prompted 
By  e'AAiity,  and  afterwards  on  the  trial  swore  that  he  had  hot  seen  the  acc\f s^ 
strike  the  deceased  at  all,  this  latter  statement  bein^  brought  abouf  by  t&e  re- 
oeipt  of  a  Jargcf  bribe^  the  fact  bei Ag  that  the  witness  h^d  seen  the  accused,  when 
irritated  by  the  fotdest  insult,  strike  the  deceased  a  blow  with  his  fist;  which  hW4l 
coBtrary  to  probability,  produced  death. 

It  aj!>pfears  to  me,  therefore,  that  the  form  in  question  is  neither  cpnsjys^nf 
with  the  positive  provisions  of  the  Code  as  to  charges,  lior  sufi&cient  for  die  pur- 
poses Which  it  seems  to  contemplate. 

Ohe' may,  indeed,  suspect  that  it  was  framed  to  meet,  not  the  definitibnu^ 
any  offence  as  contained  in  the  Penal  Code,  but  either  the  ruling  of  the  Puff 
Bendh  in' 7%^  Queen  v.  Mustamai  Zamiran}  or  the  exposition  oiF  the  law  <3  per- 
jury prom\ilgited  by  the  Niziamut  Adawiut  in  their  Circular  Order  Na  fill? 
of  Vol.  III.,  and  No.  lo  of  Vol.  IV.8  In  the  first  mentioned  Circular  Order  tfiiatf 
Court  directed, (overruling  a  previous  reported  decision  of  two  Judges,  of  wR6» 
one  was  the  illustrious  Oolebrooke)  that,  where  a  prisoner  was  arraigned  fbr 
perjury  on  two  contradictory  statements,  it  would  not  be  necessary  to  prp^  tHe' 
f akity  of  either.  In  the  second  Circular  Order  they  prescribed  a  fonnf  of  cftai^'/ 
which,  at  all  events,  had  the  merit  of  being  exact  and  complete  according  to  me^ 
views' which  the  Coiirt  at  that  time  entertained. 

It  niay  be  observed  that  the  establishment  of  perjury  by  contradictory,  ^ate* 
ments  is  taken  from  the  Mahomedan  law  as  expounded  by  the  law-officers  of  tjjfj^^j 
SCidder  Court  ii>  an  elaborate  opinion  printed  in  No.  656  of  the  Construction 
(th6  passage  will  be  found  at  p.  21  of  the  2nd  Volume,  4th  editioh)i  Tjifs 
Sudder  Judj^es,  however,  in  adopting  it,  annexed  to  it  an  important  quj^^ca- 
tioii,  viz.y  that  the  contradiction  should  be  on  a  point  material  to,  the  ifisu^  o^^ 
the  case.    This  restriction,  in  accordance  with  the  present  law  as  to  giving  false 

*  B,  L.  R.  Svp.  Vol.  521.  ,.        ,     . 

«  S^^CArtUM'ii  ^.  A.  Circular  O^deri^,  34^  «  4^. 
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evidence,  would  be  and  is  held  unnecessary  so  that  the  charge  before  us  is'TOing        1874. 
beyond  Sudder  practice,  and  is,  in  fact,  pure  Mahomedan  law  of  the  Muftis. 

We  are  not  concerned  at  present  with  the  enquiry  whether  the  law  should 
be  so,  but  have  only  to  consider  whether  it  is  so  or  not.  Mahombd 

I  have  hitherto  discussed  the  matter  with  reference  to  the  charge,  and  I  Hoomayoon 
now  turn  to  the  conviction,  upon  which  I  found  arguments,  which  appear  to  me       Shaw, 
conclusive  of  the  matter.  13  B.  L.  R. 

In  the  first  place,  it  may  be  well  to  state  what,  in  my  view,  according  to  the  324. 
Code  of  Criminal  Procedure,  is  the  bearing  which  the  charge  has  upon  the  con-  [31  w.  R.  72.] 
viction.  The  charge  I  take  to  be,  first,  a  notice  to  the  prisoner  of  the  matter 
whereof  he  is  accused,  and  it  must  convey  to  him  with  sufficient  clearness  and 
certainty  that  which  the  prosecution  intends  to  prove  against  him,  and  of  which 
he  will  have  to  clear  himself ;  second,  it  is  an  information  to  the  Court,  which 
is  to  try  the  accused  of  the  matters  to  which  evidence  is  to  be  directed.  And 
by  the  forms  and  illustrations  provided,  the  Legislature,  no  doubt,  indicates  what 
in  certain  instances  it  deems  to  be  a  sufficient  compliance  with  the  rules  which 
it  has  laid  down. 

Thus,  it  may  be  that  the  framers  of  the  law  intended  to  furnish,  in  reference 
to  s.  193  of  the  Penal  Code,  a  convenient  and  suitable  form  in  which  an  accu- 
sation founded  on  contradictory,  and  probably  false,  statements  might  be  exhi- 
bited, though  it  seems  to  me  that  the  intention  has  not  been  successfully  carried 
out.  But  precise  and  positive  rules  apply  to  the  conviction,  and  a  judgment  of 
conviction  which  is  not  in  conformity  with  those  rules  is  bad  in  law. 

S.  461  declares  that  "the  judgment,  if  the  accused  person  be  convicted, 
shall  distinctly  specify  the  offence  of  which,  and  the  section  of  the  Indian  Penal 
Code  under  which,  he  is  convicted ;  or  if  it  be  doubtful  under  which  of  two 
sections,  or  under  which  of  two  parts  of  the  same  section,  such  offence  falls, 
the  Court  shall  distinctly  express  the  same,  and  pass  judgment  in  the  alter- 
native." The  accused  cannot  be  convicted  of  matter  not  contained  in  the 
charge,  except  as  provided  in  ss.  456  and  457;  but,  however  loosely  the 
charge  may  have  been  framed,  the  conviction  must  be  precise,  except  in 
the  particular  cases  now  very  accurately  defined,  where  the  law  allows  an  alter- 
native judgment. 

If  the  trial  in  a  Court  of  Session  is  held  with  the  aid  of  assessors,  the 
Judge  with  whom  the  decision  rests  must  record  "the  point  or  points  for 
determination,  the  finding  thereupon,  and  the  reasons  for  the  finding  "  (s.  464). 
If  the  trial  is  by  jury,  a  partition  of  functions  takes  place,  and  it  is  the  duty, 
not  of  the  Court,  but  of  the  jury,  "  to  decide  which  view  of  the  fads  is  true  *' 
(s.  257),  and  it  must  appear  in  the  Judge's  record  of  the  heads  of  his  charge  to 
them  that  the  proper  point  or  points  for  determination  have  been  laid  before  the 
jury.  And  therefore  I  think  it  clear  that,  when  the  prisoner  is  charged  with 
having  given  false  evidence  in  making  this  statement  or  that,  the  finding  must 
be  express : — 

\st, — ^Because  an  alternative  finding  will  not  satisfy  the  requirements  of 
8.  461. 

2ni, — ^Because  there  is  no  other  warrant  for  any  kind  of  alternative  finding. 

yd, — Because  a  bare  finding  that  he  has  given  false  evidence  will  not 
suffice;  for  the  definition  of  false  evidence  in  s.  191,  Indian  Penal  Code,  de* 
mands  the  making  of  some  statement  which  is  false,  and  by  s.  441,  Code  of 
Criminal  Procedure,  illustration  (r),  the  particular  statement  must  be  set  out, 
whereas  the  jury  here  has  not  found  that  either  statement  is  false. 
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t«74.  4M. — If  it  be  a  question  raised  in  the  charge  which  of  the  two  contradict 

^ — r —  tory  statements  is  false  (if  only  one  be  charged  as  false),  then  it  would  seem 

QuEEM       ^jjj^  ^^  j^j^^  j^  having  the  duty  of  deciding  which  view  of  the  feifts  is  trae, 

^'r     ^     must  find  that  this  or  that  statement  is  proved  to  be  false,  or  that  both  are  foand, 

WAMbkEb    ^j.  ^^^  neither  is  found  to  be  false. 

^f^^.  And  it  seems  to  me  highly  inexpedient  that  an  ambiguous  verdifit  of  tlic 

.  /^  kind  contended  for  should  be  permissible,  for  it  is  obvious  that  the  degree  <rf 
^  '. .  *  '  criminality  involved  in  such  a  charge  may  vary  almost  infinitely ;  for,  as  already 
-^L  T  observed,  the  more  venial  or  the  more  wicked  of  the  two  statements,  or  both, 
[at  ¥r.  K.  72.]  migijt  ijave  been  false ;  and  one  of  the  many  consequences  would  be  that,  from 
the  uncertainty  of  the  fads  found,  the  Appellate  Court  would  be  quite  unable 
often  to  exercise  any  control,  or  even  express  an  opinion  as  to  the  measure  of 
punishment  which  was  proper  in  the  case.  Other  embarrassments  and  other 
unsatisfactory  results  might  ensue.  If,  for  instance,  one  of  the  false  statements 
charged  had  been  in  support  of  a  charge  of  murder,  the  accused,  if  he  wer^ 
convided,  might,  in  a  certain  case,  be  punished  with  death  under  s.  194.  Could 
the  Court  which  tried  him  tack  on  to  an  alternative  as  to  fad  a  secoiKi  alternative 
as  to  offence,  and  say  that  he  had  either  given  false  evidence,  for  whicli  he 
might  be  hanged  under  that  section,  or  given  some  other  false  evidence  by 
^hich  he.  could  be  imprisoned  only  under  s.  193  ;  and  although,  if  this  could 
be  done,  the  Court  would  be  bound  under  s.  72,  Indian  Penal  Code,  to  award 
the  lighter  punishment,  would  it  be  desirable,  would  justice  be  satisfied,*  if  d6 
momentous  an  issue  were  left  undetermined  as  to  whether  the  prisoner  had  Ot 
had  not  given  false  evidence  with  intention,  and  had  thereby  caused  an  inno- 
cent person  to  be  convided  and  executed  in  consequence  of  his  false  evidence? 

Nor  does  the  question  apply  only  to  the  case  of  false  evidence.  At  least, 
one  other  instance  occurs  to  me,  in  which,  if  the  arguments  for  the  Crown  be  welt 
founded,  dilalogy  would  authorize  an  alternative  finding.  I  mean  the  offence  of 
bigamy. 

There  is  a  case  in  Hale  called  The  Lady  Madison's  case.^  A  married  B^  and 
afterwards,  during  B's  life,  married  C.  B  then  dying,  but  in  the  lifetime  of  C, 
ghe  married  D,  Thus,  marriage  of  A  with  D  was  not  bigamy,  because,  B  living, 
the  marriage  to  C  was  void.  Now,  let  us  suppose  that  in  this  case  the  evidence 
Iflft  it  in  doubt  whether  B  had  been  living  at  the  time  of  As  marriage  with 
C.  Could  A  have  been  charged  alternatively  with  having  committed  bigamy 
either  with  C  or  with  D — for,  if  B  was  then  living,  the  marriage  with  C  woi2d  hie 
t>igamy,  but  if  he  was  dead,  then  the  marriage  with  C  would  be  good,  and  the 
H^amage  witji  D  bigamy — and  could  she  be  convicted  on  such  alternative 
cl>arger 

I  conclude,  therefore,  that  the  conviction  in  this  case  is  not  sustaiasMe,  and 
I  would  order  ti[>e  appeUaht  to  be  discharged. 

The  coirtrary,  no  doubt,  was  held  seven  years  ago  by  a  Full  Bench  of  th|s 
Court.  The  precedent  has  been  followed,  though  it  has  always  appeared  to  me 
unwilttngly  by  thfe  Division  Benches,  and  there  is  this  fttrther  reason  for  adher- 
ing to  it  now  that  the  ruling  has  been  adopted  by  the  High  Court  of  Madras. 
Kit  iJits  does  not  bind  my  conscience.  The  Courts  are  bound  to  solve  to  the 
beit  of  their  ability  questions  of  law  which  arise  in  the  course  of  their  business ; 
and  if  th^se  questions  relate  to  civil  rights  or  obligations,  and  the  rule  becomes 
settled,  persons  begin  to  shape  their  conduct  thereby,  and  numerous  titliea  ^rp 

S_     ■  - : -^ ■• . r, : in,.-...     ; 

^  Hale^9  P).  Cr.  693  (p.  69b,  td  ^  1800). 
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foupded'tkerei^Q,  and  the  mischief  of  unseUliDg  titleg  fax  outweigh9f  th^  bt^^fN^^        18^4* 
of  securing  scientific  accuracy  of  decision.    If  scores  of  men,  however,  have    -  gyagji — 
been  improperly  convicted  and  punished  on  erroneous  views  of  the  law,  that  i$      ^* 
not,  in  my  opinion,  a  good  reason  for  proceeding  to  convict  and  punish  others    i/ikuAmrt^ 
on  the  same  view.    The  Courts  are  not  empowered  to  inflict  penalties  for  that  j,  ^^   •'^ 
which  the  law  has  not  constituted  an  offence,  nor  are  Courts  which  are  subject     W?f^^P^ 
to  a  Code  of  Procedure,  in  cases  provided  for  by  that  Code,  authorized  to  act        ^^'o 
otherwise  than  in  accordance  with  the  procedure  enjoined.    The  Legislature    '^.?  T'f*'. 
might,  of  course,  if  it  thought  fit,  prescribe  a  punishment  for  contradictory  state-         ^^' 
ments,  material  or  otherwise,  made  before  a  Court  of  Justice,  as  an  impediment  C'*  ^*  ^'.P*? 
in  the  way  of  justice,  though,  whether  in  so  doing,  an  equally  serious  mischief 
might  not  be  done  by  as  it  were  constraining  men  through  fear  of  certain  punish- 
ment to  cleave  to  false  statements  once  made,  may  be  worth  considering.    And 
if  the  occurrence  of  this  case  should  have  the  effect  of  bringing  about  an  author- 
itative declaration  by  the  Legislature  one  way  or  the  other,  I  shall  not  regret 
having  brought  the  matter  under  the  serious  attention  of  my  colleagues. 

Couch,  C.J.  (Kemp,  J.,  concurring). — ^The  charge  in  this  case  against  the 
accused  was  first "  that  he  did,  on  qt  about  the  23rd  of  January  1873,  at  Alipore, 
in  the  course  of  the  trial  of  Tulsi  Das  Dutt  and  Mahomed  Latif  on  a  charge  of 
chatting,  state  in  evidence  before  Abdul  Latif,  the  Deputy  Magistrate  of  Alipore, 
that  the  greater  part  of  the  furnitures  was  sent  by  me  to  that  house  (2/2^.,  the  house 
at  Chitpore),  and  a  small  portion  by  Belilios  and  Zahuruddin ;  and  that  he  did^ 
on  or  about  the  13th  of  February  1873,  at  Alipore,  in  the  course  of  the  trial  of 
J.  R.  Belilios,  Tulsi  Das  Dutt,  and  Mahomed  Latif  in  the  same  case  of  cheat- 
ing, state  in  evidence  before  Moulvie  Abdul  Latif,  Deputy  Magistrate  of  Alipore, 
that  Belilios  never  sent  any  furniture  of  his  own  or  of  any  one  else  to  that  house 
(m.,  the  house  at  Chitpore),  nor  was  any  of  the  furnitures  in  that  house  belong* 
ing  to  Belilios,"  one  of  which  statements  he  either  knew  or  believed  to  be  false, 
or  did  not  believe  to  be  true,  and  that  he  had  thereby  committed  an  offence  punish- 
able under  s.  193  of  the  Indian  Penal  Code.  The  second  charge  is  similarly 
framed,  and  states  that  the  accused  gave  evidence  on  the  23rd  of  January  1873 
and  the  13th  of  February  1873  *^  Alipore,  and  that  he  either  knew  or  believed 
one  of  the  statements  to  be  false,  or  did  not  believe  it  to  be  true. 

It  is  material  to  notice  that  the  charge  does  not  allege  that  the  statement 
made  on  the  23rd  of  January  1873  was  known  or  believed  to  be  false,  or  not  be- 
lieved to  be  true.  Nor  does  it  allege  that  the  statement  made  on  the  13th  of 
February  1873  was  known  or  believed  to  be  false,  or  not  believed  to  be  true.  It 
merely  alleges  that  one  of  the  two  statements  set  out  in  it  was  known  or  believed 
to  be  false  by  the  accused,  or  not  believed  by  him  to  be  true. 

Upon  this  charge  he  was  tried,  and  in  the  summing-up  of  the  Judge  the 
jury  were  told,  and  very  properly :  "  Before  you  can  find  him  guilty,  you  must 
be  satisfied  that  he  made  one  or  other  of  the  statements  contained  in  the  charge, 
knowing  that  such  statement  was  false,  and  deliberately  intending  to  make  a 
false  statement."  The  majority  of  the  jury  found  that  the  accused  was  guilty  of 
the  offence  specified  in  the  first  and  second  heads  of  charge,  the  offence  speci- 
fied being  an  offence  punishable  under  s.  193  of  the  Penal  Code.  Aftpr  such 
a  summing-up,  calling  the  attention  of  the  jury  so  plainly  to  the  necessity  of 
their  being  satisfied  that  one  or  other  of  the  statements  was  known  to  be  false, 
and  that  the  accused  deliberately  intended  to  make  a  false  statement,  I  think 
tliere  can  be  no  doubt  that  the  offence  of  giving  false  evidence  within  the  mean- 
ing of  s.  191  of  the  Penal  Code  was  committed  on  one  or  other  of  the  occasions 
spepifi^d  in  the  charge.  Then  it  appears  to  me  th^t  the  only  question  is,  was  \% 
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1874.        necessary,  in  order  to  make  the  conviftion  legal,  that  the  jury  should  find  on 
'  which  of  the  two  occasions  the  offence  was  committed  ?    Does  the  law  in  this 
country  render  that  essential  to  a  conviftion  for  giving  false  evidence  ? 


Queen 


Mahomed  The  439th  seftion  of  the  Code  of  Criminal  Procedure  now  in  force  requires 

HooMAYooN  that  "  the  charge  shall  state  the  oflFence  with  which  the  accused  person  is  charg- 

Shaw,       ed,"  and  the  440th  that "  the  charge  shall  contain  such  particulars  as  to  the  time 

13  B.  L.  R,    and  place  of  the  alleged  oflFence  and  the  person  against  whom  it  was  committed 

334.         as  are  reasonably  sufficient  to  give  notice  to  the  accused  person  of  the  matter 

[ai  W.  R.  7a.]  ^^^^  which  he  is  charged."     The  charge  in  this  case  does  that.    It  states  what 

the  oflFence  is,  namely,  that  the  accused  committed  an  oflFence  punishable  under 

8. 1 93  of  the  Penal  Code,  and  it  contains  such  particulars  as  to  the  time  and  place 

as  give  sufficient  notice  to  the  accused  of  what  he  is  charged  with.  He  is  told  that, 

by  making  the  two  statements,  one  of  which,  it  is  alleged,  he  knew  or  believed 

to  be  false,  or  did  not  believe  to  be  true,  he  committed  an  oflFence  punishable 

under  s.  193. 

S.  442  says  that  the  charge  may  be  in  the  form  given  in  the  3rd  schedule 
to  the  Aft.  In  that  schedule  there  is  such  a  form  of  charge  as  was  made  against 
the  accused  in  this  case,  and  it  appears  to  me  that,  unless  a  conviftion  upon  a 
charge  so  framed  is  allowed  by  law  to  be  valid,  the  putting  this  form  of  charge 
in  the  schedule  was  not  only  useless,  but  is  also  inconsistent  with  saying  that  the 
jury  is  required  by  the  law  to  find  and  to  state  upon  which  of  the  two  occasions 
mentioned  in  the  charge  the  false  evidence  was  given.  If  the  jury  is  required 
to  state  that,  then  two  charges  in  the  form  No.  10  in  the  schedule  would  be  pro- 
per. One  would  state  that  evidence  was  given  on  the  23rd  of  January  1873, 
which  the  accused  either  knew  or  believed  to  be  false,  and  the  other  would  state 
that  evidence  was  given  on  the  13th  of  February  1873,  which  the  accused  either 
knew  [OT  believed  to  be  false.  If  it  is  required  by  the  law  that  the  jury  or  the 
Court,  where  the  trial  is  with  assessors,  should  find  distinftly  on  which  of  the  oc- 
casions the  false  statement  was  made,  the  alternative  charge  given  in  the  sche- 
dule is  prefeftly  useless. 

Agahi,  if  it  is  necessary  for  the  jury,  in  order  that*  the  conviftion  shall  be 
valid,  to  say  which  of  the  two  statements  is  the  false  one,  it  is  requiring  the  jury 
to  find  what  is  not  alleged  in  the  charge.  All  that  the  charge  alleges  is  that  one 
of  the  statements  was  known  or  believed  to  be  false,  or  not  believed  to  be  true, 
and  that  thereby  the  oflFence  was  committed.  Such  a  charge  being  authorized 
by  the  law,  it  appears  to  me  that  all  which  the  Court  has  to  find  to  sustain  a  con- 
viftion for  giving  false  evidence  is  that  the  allegations  in  it  are  proved. 

In  considering  what  the  intention  of  the  Legislature  was  in  making  these 
provisions  in  the  new  Code  of  Criminal  Procedure,  and  giving  in  the  schedule 
this  form  of  charge,  I  think  it  is  important  to  see  what,  at  the  time  this  Aft  was 
passed,  was  the  acknowledged  state  of  the  law.  It  had  been  decided  by  a  Full 
Bench  of  this  Court  that  a  conviftion  upon  a  charge  of  this  description  was  legal. 
That  view  of  the  law  had  been  afted  upon,  undoubtedly,  for  some  years  in  this 
Presidency.  In  Madras,asappearsfromthecaseof  The  Queen  v.  Palany  Chetty^ 
the  same  view  of  the  law  was  adopted,  and  it  cannot  be  doubted  that  this  deci- 
sion was  afted  upon  in  that  Presidency.  We  have  no  reported  case  in  the  Bombay 
High  Court,  and  I  do  not  desire  to  speak  merely  from  memory  as  to  what  was 
the  praftice  in  that  Presidency.  But  in  Madras  and  in  Calcutta,  and  my  belief 
is  in  Bombay  also,  the  law  was  considered  at  the  time  this  Aft  was  passed  to  be 

»  4  Mad.  H.  C.Rep.  51. 
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that  a  conviftion  of  a  person  whp  was  found  to  have  intentionally  made  con-        1874. 
tradidory  statements  on  oath  or  solemn  affinnation  was  legal.     I  cannot  think 


that  the  Legislature  intended,  by  the  way  in  which  the  new  Code  has  been  drawn,       Q""** 
by  the  omission  of  certain  seftions  which  are  }n  the  old  Code  and  the  substi-  ^' 

tution  of  others,  which  probably  were  supposed  to  be  an  improvement  in  the  word-    Mahomed 
ing  or  arrangement  of  it,  to  alter  the  law  as  to  the  oflFence  of  giving  false  evi-  Hoomayoom 
denoe.    That  this  charge,  although  called  an  alternative  charge,  and  being  so  far       Shaw, 
alternative  that  two  statements  are  set  out  in  it  when  one  offence  only  is  alleged,    13  B.  L.  R. 
namely,  that  the  accused  thereby,  that  is,  by  making  statements  one  of  which  he         324- 
knew  or  believed  to  be  false,  committed  the  offence,  should  be  considered  as  a  \%\  W.  R.  72.] 
charge  of  but  one  offence,  and  was  to  be  dealt  with  by  the  jury  as  such,  I  think 
is  shown  by  s.  452,  which  says  ihat  there  shall  be  a  separate  charge  for  every 
offence. 

It  was  argued  that  it  would  prejudice  the  accused  in  respeft  of  his  subse- 
quently pleading  an  acquittal  or  a  conviftion  if  a  conviftion  were  allowed  upon 
a  charge  framed  as  this  is,  and  that  he  might  be  tried  again  for  making  one  or 
other  of  the  statements  which  are  the  subjeft  of  the  present  charge.  S.  460  pro- 
vides for  a  person  who  has  once  been  tried  for  an  offence,  and  convifted  or  ac- 
quitted of  such  offence,  not  being  liable  to  be  tried  again  on  the  same  fafts  for  the 
same  offence,  nor  for  any  other  offence  for  which  a  different  charge  from  the  one 
made  against  him  might  have  been  made  under  s.  455,  or  for  which  he  might 
have  been  convifted  under  s.  456.  If  the  question  should  ever  come  before  me, 
what  is  the  effeft  of  a  conviftion  or  an  acquittal  upon  such  a  charge  as  this,  I 
should  hold  that  the  accused  could  not  be  tried  again  for  giving  the  evidence  on 
either  occasion  which  is  set  out  in  the  charge,  for  then  he  would  be  tried  again 
on  at  least  a  part  of  the  same  fafts  as  he  had  been  tried  upon  before. 

I  concur  with  my  learned  colleagues  in  thinking  that  the  second  part  of  s. 
461  does  not  apply  to  this  case.  This  is  a  charge  of  but  one  offence,  and  the 
conviftion  is  a  conviftion  of  that  offence,  and  need  not  specify  more  than  the  of- 
fence of  which  the  person  accused  is  convifted.  Here  the  jury  found  upon  the 
fafts  proved  before  them  that  the  accused  committed  an  offence  punishable  under 
8.  193.  It  appears  to  me  that  this  finding  is  a  good  finding;  nor  do  I  see  that 
8.  257  as  to  the  duties  of  the  jury  interferes  with  it,  or  prevents  the  finding  being 
as  it  is.  S.  257  says  "  that  it  is  the  duty  of  the  jury  to  decide  which  view  of  the 
fafts  is  true,  and  then  to  return  the  verdift  which  under  such  view  ought,  accord- 
ing to  the  direftion  of  the  Judge,  to  be  returned."  I  understand  this  to  mean 
that  it  is  the  duty  of  the  jury  to  find  whether  the  view  of  the  fafts  that  the  accused 
made  the  two  statements,  that  they  were  such  that  they  could  not  both  be  true, 
and  that  he  knew  or  believed  one  of  them  to  be  false,  is  true.  I  do  not  under- 
stand it  as  meaning  that  the  jury  have  to  seleft  from  a  part  of  the  charge  some 
of  the  fafts  and  say  whether  they  are  true.  What  is  meant  is  the  whole  view  of 
the  fafts  alleged  against  the  accused,  the  view  taken  by  the  prosecution  which 
leads  to  the  conclusion  of  his  guilt,  or  the  view  which  is  set  up  on  his  behalf, 
and  which  would  make  him  innocent.  I  do  not  feel  at  all  pressed  by  the  pro- 
visions of  s.  257. 

It  appears  to  me  that  this  was  a  charge  authorized  by  the  law,  and  that  the 
allegations  in  it,  which  are  sufficient  to  support  a  conviftion,  have  been  found 
by  the  jury  to  be  proved.  If  it  is  a  good  charge,  nothing  more  is  necessary  to 
be  found  by  the  jury  than  that  the  allegations  contained  in  it  are  true.  I  can- 
not say  that  it  is  an  illegal  charge,  finding  it,  as  I  do,  deliberately  allowed  by 
the  Legislature,  and  inserted  in  the  schedule  which  is  referred  to  in  s.  442. 
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I  think  therefore  that  the  conviftion  is  a  good  one. 

I  have  to  mention  that  two  learned  Judges,  not  now  present,  Glover  and 
Pontifex,  J  J.,  are  also  of  opinion  that  the  conviftion  is  good. 


[APPELLATE  CRIMINAL.] 

•    -g  -  ^  Before  Mr.  Justice  Markhy  and  Mr,  Jmtice  Mifter, 

June^Bi^.  THE  QUEEN  v,  WILLIAM  JACKSON.^ 

13  B.  L.  K.     Efiy^pgan  British  Soldier — Commitment  by  Magistrate — Crime  committed  at  a 
474*  place  more  than  120  miles  from  Calcutta — jurisdiction — Powers  of  the  Indian 

[33  W..R,  30.]  Legislature— Regulations  XX.  of  1825  and  XIII.  of  1833—4  Geo,  IV,,  c,  8z — 

Criminal  Procedure  Code  (A3  X,  of  18J2),  s,  33, 

A  British-born  European  soldier  in  a  regiment  stationed  at  Hazaribagh  was  commit- 
ted by  the  Deputy  Commissioner  of  that  place  to  the  High  Court  on  a  charge  of  the  mur- 
der of  a  comrade.  Upon  an  application  to  have  the  commitment  quashed,  and  the  pri- 
soner handed  over  to  the  Military  Authorities  in  accordance  with  Regulation  XX.  of  1025, 
it  was  held  that  the  provisions  of  Regulation  XX.  of  1825  as  to  the  course  to  be  taken  in 
dealing  with  European  British  subjects  who  have  committed  offences  were  rescinded  in 
Hazaribafifh  by  Regulation  XIII.  of  1833,  s.  3,  as  being  rules  for  the  administration  o£ 
criminal  justice  within  the  meaning  of  that  section.  Assuming  the  Regulation  was  in 
force,  Held  that  4  Geo.  IV.,  c.  81,  and.  Regulation  XX.  of  1825,  though  they  gave  juris- 
diction to  the  Military  Authorities  in  certain  cases,  did  not  wholly  exclude  the  jurisdiction 
of  the  Civil  as  opposed  to  the  Military  Courts,  and  that  inasmuch  as  the  proceedingrs 
before  the  Deputy  Commissioner  had  been  taken  at  the  request  of  the  Military  Author- 
ities, and  assented  to  by  them,  such  proceedings  were  not  void,  and  the  commitment  was 
valid. 

Rule  granted  by  the  High  Court  (Markby  and  Mitter,  JJ.),  calling  on  the 
Deputy  Commissioner  of  Hazaribagh  to  show  cause  why  a  commitment  by  him 
should  not  be  quashed. 

The  prisoner,  a  European  British-born  subject  and  a  private  in  her  Majes- 
ty's 2-2 2nd  Regiment  stationed  at  Hazaribagh,  was  committed  by  the  Officiat- 
ing Deputy  Commissioner  of  Hazaribagh  to  the  High  Court  on  a  charge  of 
murder  of  one  of  his  comrades.  The  murder  was  stated  to  have  been  com- 
mitted on  the  14th  May  at  Hazaribagh,  a  place  distant  more  than  one  hundred 
and  twenty  miles  from  Calcutta. 

After  the  committal,  but  before  the  trial,  an  application  was  made  on  be- 
half of  the  Crown  to  Pontifex,  J.,  sitting  on  the  Original  Side  of  the  High  Court, 
to  have  the  commitment  quashed,  and  the  prisoner  made  over  for  trial  to  the 
Military  Authorities,  on  the  ground  that,  by  Regulation  XX.  of  1825,  a  crime 
committed  at  a  distance  more  than  1 20  miles  from  the  Presidency-town  by  a 
person  subject  to  military  law  was  cognizable  only  by  the  Military  Tribunals, 
and  not  by  the  Civil  Courts.  The  application  was  supported  by  the  affidavit 
of  the  Aajutant-General.  Pontifex,  J.,  directed  the  application  to  be  made  to 
the  Bench  then  taking  criminal  business  upon  the  Appellate  Side,  which  being 
accordingly  done  gn  the  22nd  May,  the  present  rule  was  granted.  At  the  hear- 
ing of  the  rule,  the  Deputy  Commissioner  of  Hazaribagh  did  not  appear,  but 
sent  an  affidavit  setting  out  the  circumstances  under  which  he  had  acted.  From 
this  affidavit  it  appeared  that  the  Deputy  Commissioner  received  from  the  Ad- 
jutant of  the  2-22nd  Regiment,  on  the  15th  May,  a  letter  informing  him  that 

>  Criminal  Rule  against  an  order  of  the  Deputy  Commissioner  of  Hazaribagh, 
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Private  Taylor,  a  soldier  in  the  Regiment,  had  been  shot  on  the  previous  night,        1874. 
and  that  he  at  once  directed  the  prisoner  to  be  brought  up  before  him  for  the  usual  — ou^kh 
preliminary  inquiry,  which  was  done  apparently  without  any  objection  on  the       ^ 
part  of  the  Military  Authorities.   The  Deputy  Commissioner  further  submitted 
that  Regulation  XX.  of  1825  was  not  applicable  to  Hazaribagh,  having  been        o'T*!^ 
lescinded  in  that  and  some  other  Non-Regulation  districts  by  Regulation  XIII.    '^  ^*  **•  ^ 
of  1833.  4j74. 

faaW.  R.  30.1 
The  AdvocaU' General y  Offg.  (Mr.  Paul),  and  the  Standing  Counsel  (Mr.  '    '     "* 

Kennedy),  on  behalf  of  the  Crown. 

Mr.  Collis,  for  the  prisoner,  instructed  by  the  Clerk  of  the  Crown,  now 
showed  cause. — Regulation  XX.  of  1825  was  ullra  vires,  as  the  Governor-Gene- 
ral had  not  the  power  to  legislate  for  European  British  subjects  resident  in  the 
mofussil — Reg.  v.  Reay}  The  Governor-General  in  Council,  by  s.  36  of  8  Geo. 
III.,  c.  63,  has  power  to  make  Laws  and  Regulations  not  repugnant  to  the  laws 
of  the  realm.  Regulation  XX.  of  1825  is  not  binding,  inasmuch  as  its  provi- 
sions were  repugnant  to  the  laws  of  the  realm  as  they  then  existed — namely, 
the  Charter  of  the  Supreme  Court.  That  Court  alone  had  criminal  jurisdiction 
over  British-bom  subjects  resident  in  the  mofussil,  and  this  Regulation,  by  which 
another  criminal  tribunal  was  created,  and  to  which  European  British-bom  sub- 
jects were  made  amenable,  is  therefore  repugnant  to  the  Supreme  Court  Charter, 
8.  19 — Smoult  &  Ryan's  Rules  and  Orders,  pp.  22  and  23.  The  High  Court, 
under  the  Charters  of  1862  and  1865,  has  the  same  criminal  jurisdiction  as  the 
Supreme  Court.  The  Governor-General  had  no  power  to  curtail  the  jurisdiction 
of  the  Supreme  Court  Whenever  it  was  curtailed  or  altered,  it  was  done  by  Impe- 
rial Statute :  for  instance,  2 1  Geo.  III.,  c.  70,  s.  8,  takes  away  the  jurisdiction  of  the 
High  Court  in  revenue  matters  ;  33  Geo.  III.,  c.  52,  s.  151,  gives  the  Governor- 
General  power  to  appoint  Justices  of  the  Peace;  53  Geo.  III.,  c.  155,  s.  96, 
empowers  the  Indian  Government  to  make  Laws,  Regulations,  and  Articles  of 
War  for  the  native  troops,  and  to  hold  Courts  Martial,  and  there  is  nothing 
relating  to  the  European  British  soldiery  in  the  Statute.  S.  105  expressly  re- 
cites that  British  subjects  are  only  subject  to  the  jurisdiction  of  the  Supreme 
Court :  this  being  so,  it  is  submitted  that  it  required  an  express  statutory  enact- 
ment to  take  away  that  jurisdiction  or  to  render  a  European  British  soldier  liable 
to  be  tried  by  a  Court  Martial ;  in  fact,  such  a  Statute  as  was  passed  for  the 
native  soldiery — Reg,  v.  Sheikh  Boodin?  The  earlier  Bengal  Regulations  clear- 
ly recognize  the  fact  that  the  Supreme  Court  alone  had  sole  jurisdiction  over 
European  British  subjects  ;  for  instance,  Regulation  II.  of  1793,  s.  17,  prohibits 
the  Collector  from  giving  lands  in  farm  to  Europeans,  the  reason  for  this  pro- 
hibition being  that  Europeans  were  not  amenable  to  the  Provincial  Courts  of 
Judicature ;  see  Regulation  XXXVIII.  of  1793,  s.  i ;  Regulation  II.  of  1796, 
s.  2,  expressly  says  that  European  British  subjects  are  amenable  only  to  die 
Supreme  Courts ;  see  also  Regulations  VI.  of  1803,  s*  19*  and  XV.  of  1806. 

Again,  Regulation  XX.  of  1825  is  founded  on  4  Geo.  IV.,  c.  81.  Now, 
that  Aft  certainly  did  not  intend  to  exclude  entirely  the  Civil  Courts ;  see  ss.  16, 
17.  There  are  significant  words  in  s.  3,  namely — "  and  for  which  no  proceed- 
ing shall  have  been  commenced  in  any  ordinary  Court  of  competent  civil  or 
criminal  jurisdiction."  In  such  a  case  persons  liable  to  be  tried  by  Court  Mar- 
tial are  to  be  delivered  over  to  the  Military  Authorities.  In  this  case  proceed- 
ings were  commenced  in  a  competent  Civil  Court,  and  if  this  was  a  matter  coming 

»  7  Bom.  H.  C.  Rep.  Or.  Ca.  6. 

*  Ferry's  Oriental  Cases,  434 ;  see  p.  464. 
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1874.        under  the  Statute,  the  Military  Authorities  certainly  would  fail  in  this  appli- 
cation.    If  it  was  not  intended  that  this  Statute  should  exclude  the  Civil  Courts, 
QuBBN       ^g^jj  ^jjjg  Regulation,  which  is  based  on  it,  do  so  ?     If  it  does,  then  it  is  invalid 
*•  as  being  repugnant  to  the  Statute.    Under  the  Criminal  Procedure  Code,  s.  33, 

Jackson,     ^  commitment  can  only  be  set  aside  when  the  Court  consider  the  accused  per- 
13  B.  L.  R.    son  has  been  prejudiced,  or  he  objects  to  the  jurisdiction  of  the  committing* 
474*         Magistrate. 
[22  W.  R.  20.]         The  Advocate-General. — ^The  case  of  Reg.  v.  Reqy^  is  widely  different  from 
the  present.    That  case  came  within  the  Indian  Councils  Ad,  1861  (24  &  25 
Vic,  c.  67),  s.  42,  the  Bombay  Council  being  supposed  to  have  passed  an  Aft 
affecting  an  Aft  of  Parliament  in  force  in  the  Presidency.    That  decision  was 
not  co^isidered  good  law ;  and  therefore  Aft  XXII.  of  1870  was  passed  by  the 
Supreme  Government.     Regulation  XX.  of  1825  in  no  way  affected  the  juris- 
diction of  the  Supreme  Court     The  criminal  jurisdiction  of  that  Court,  and  of 
the  High  Court  up  to  the  passing  of  Aft  XIII.  of  1865,  rested,  not  on  the  com- 
mitment by  the  Magistrate,  but  on  the  finding  of  a  true  bill  by  the  Grand  Jury. 
The  commitment  was  merely  a  means  to  an  end  ;  it  merely  forwarded  the  pri- 
soner to  the  place  where  the  trial  was  to  take  place,  or  held  him  to  bail  to  ap- 
pear there.    Therefore,  this  Regulation,  as  it  dealt  only  with  proceedings  by  the 
Magistrates,  did  not  touch  the  jurisdiction  of  the  Court. '  The  Regulations  which 
it  modified  were  merely  those  by  which  Magistrates  were  made  Justices  of  the 
Peace.    The  other  side  has  fallen  into  error  from  confounding  the  right  to  try 
with  the  means  by  which  the  trial  should  be  commenced.     It  must  be  assumed 
that  Regulation  XX.  of  1825  was  properly  enrolled  in  the  Supreme  Court.    [Mr. 
Collis. — ^The  certificate  of  the  Registrar  states  that  it  does  not  appear  to  have 
been  enrolled.]     It  appears  in  a  collection  of  the  Regulations  published  under 
the  authority  of  Government,  and  it  must  therefore  be  taken  to  have  been  en- 
rolled :  where  it  is  an  ofiicer's  duty  to  do  an  aft,  it  must  be  taken  to  have  been 
properly  done — Mussamut  Golab  Koonwar  v.  The  Collector  of  Benares;'^  see 
also  In  the  Matter  of  Ameer  Khan^  Then  as  to  Regulation  XIII.  of  1833,  that 
applies  only  to  the  native  inhabitants  of  certain  districts,  and  not  to  Europeans. 
The  preamble  runs  as  follows  :    "  Whereas  considerations  connected  with  the 
present  state  of  certain  tracts  of  country  now  included  in  the  districts  of  Ram- 
ghur,  Jungle  Mehals,  and  Midnapore,  the  nature  of  the  disturbances  which  re- 
cently prevailed  in  various  parts  of  those  districts,  and  the  character  of  the  in- 
habitants, have  rendered  it  expedient  to  separate  these  tracts  from  those  dis- 
tricts."   That  shows  the  Regulation  must  have  a  limited  meaning  put  on  it ; 
if  not,  then  there  is  no  law  applicable  to  Hazaribagh.    A  rule  of  practice  simply 
requiring  a  Magistrate  to  hand  over  a  person  to  the  Military  Authorities  is  not 
a  rale  of  "  criminal  justice  "  within  the  meanmg  of  this  Regulation.    A  Statute 
cannot,  in  this  way,  by  mere  general  words,  repeal  a  prior  Statute  which  is  in 
no  respect  repugnant  to  it — Hawkins  v.  Gathercole,^  Crespigny  v.  Wittenoonf 
Mason  v.  Armitage,^  and  Ryall  v.  Rolle.'^ 

The  words  "  competent  Court  "  in  4  Geo.  IV.,  c.  81,  s.  2,  cannot  refer  to 
a  Magistrate's  Court.  That  Court  is  not  mentioned  amongst  the  Courts  enu- 
merated in  the  4th  Institute  and  in  Wharton's  Law  Lexicon,  p.  250.    A  Court 

>  7  Bom.  H.  C.  Rep.  Cr.  Ca.  6. 
'  4  Moore's  I.  A.  240. 

>  6  B.  L.  R.  459  (see  p.  201  of  this  book)* 

*  6  De.  G.  M.  &  G.  i. 
»  4  T.  R.  790. 

•  13  Vas.  25  ;  see  p.  36* 
7  I  Atk*  18a. 
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of  Justice  is  defined  by  the  Penal  Code,  s.  20,  to  be  a  Judge  who  is  empower-        1874. 

ed  by  law  to  act  judicially  alone,  or  a  body  of  Judges,  &c.   That  cannot  apply  qu^^.^ 

to  a  Magistrate.    Here,  there  has  been  a  material  error  on  the  part  of  the  Ma-  ^ 

gistrate,  and  the  Court  can,  under  s.  297  of  the  Criminal  Procedure  Code,  set  .    ^^l 

the  commitment  aside,  notwithstanding  the  provisions  of  s.  33 — Queen  v.  Na-  ^^^       ' 

hadwip  Chandra  Goswami}  '^  "•  ^'  ^ 

474, 

The  Standing  Counsel  on  the  same  side. — 4  Geo.  IV.,  c.  81,  is  an  Eng-  r^^^y^,  R.ao.] 
lish  Statute,  and  must  be  construed  by  English  law.  When  it  was  passed,  cri- 
minal proceedings  in  England  might  be  begun  in  any  one  of  three  ways — viz,, 
by  indictment,  by  inquisition,  or  by  information ;  if  appeals  of  felony  were  then 
in  force,  that  would  be  a  fourth  mode.  The  proceedings  taken  by  a  Magistrate 
were  merely  to  secure  the  custody  or  the  bail  of  the  accused,  the  objeft  being 
to  cause  his  detainer,  and  to  have  him  brought  before  a  competent  Court.  There- 
fore I  say  that  the  proceedings  in  a  competent  Court,  referred  to  in  4  Geo.  IV., 
c.  8 1 ,  s.  2,  cannot  mean  the  preliminary  proceedings  before  a  Magistrate.  [Mark- 
by,  J. — When  do  you  say  that  criminal  proceedings  begin  now  that  the  Grand 
Jury  has  been  abolished  ?]  When  the  Magistrate's  charge  has  been  converted 
into  an  indictment,  and  laid  before  the  Court.  But,  even  if  the  framing  of  the 
charge  by  the  Magistrate  be  the  commencement  of  criminal  proceedings,  the 
present  case  is  not  affected,  because  the  Magistrate  had  no  jurisdiction,  and  his 
charge  is  therefore  illegal. 

Cur,  adv.  vuU. 

The  judgment  of  the  Court  was  delivered  by 

Markbt,  J. — In  this  case  a  rule  was  issued,  calling  upon  Mr.  Beadon,  the 
committing  Magistrate,  and  the  prisoner  William  Jackson,  to  show  cause  why  the 
commitment  should  not  be  quashed  as  contrary  to  the  provisions  of  Regulation 
XX.  of  1825.  The  rule  was  issued  upon  an  aflftdavit  of  Major-General  John- 
son, the  Adjutant-General  of  Her  Majesty's  Indian  Army,  stating  that,  on  the 
1 6th  May  last,  the  Officiating  Deputy  Commissioner  of  Hazaribagh  committed 
William  Jackson,  an  European  British  subject  and  a  private  in  Her  Majesty's 
2-2 2nd  Regiment  stationed  at  Hazaribagh,  to  take  his  trial  before  this  Court  at  the 
next  Sessions  on  a  charge  of  murder  of  a  comrade,  committed  at  Hazaribagh, 
a  place  distant  more  than  one  hundred  and  twenty  miles  from  Calcutta ;  and  that 
the  Commander-in-Chief  was  desirous  of  having  the  prisoner  made  over  to  the 
Military  Authorities  at  Hazaribagh  to  be  dealt  with  according  to  the  Military  Law. 
Mr.  Beadon  has  not  appeared  to  show  cause,  but  he  has  sent  an  afildavit  stating 
the  circumstances  under  which  the  commitment  took  place  ;  and  according  to 
the  usual  practice  in  these  cases,  we  have  referred  to  that  affidavit  in  order  to  ac- 
quaint ourselves  with  those  circumstances.  The  prisoner  has  appeared  by  coun- 
sel, and  has  shown  cause  against  the  rule ;  and  through  his  counsel  he  has  ex- 
pressed his  desire  that  the  commitment  should  not  be  quashed,  and  that  he  should 
be  tried  by  the  Civil  Power. 

Now,  before  proceeding  to  discuss  the  law  on  the  subjed,  I  think  it  neces- 
sary to  refer  shortly  to  the  circumstances  under  which  this  commitment  was  made. 
It  appears  from  the  affidavit  of  Mr.  Beadon  that  he  received  from  the  Adjutant  of 
the  2-2 2nd  Regiment,  on  the  15th  May,  a  letter,  informing  him  that  Private 
Taylor,  a  soldier  in  the  Regiment,  had  been  shot  by  a  comrade  on  the  previous 
night ;  and  Mr.  Beadon  treated  that  (and  I  think  he  was  fully  justified  in  so  treat- 
ing it)  as  a  request  to  him,  as  a  Magistrate,  to  take  the  usual  proceedings  in  the 
matter.  He  replied  to  that  letter  immediately,  acknowledging  its  receipt,  and  re- 


'  I  B.  L,  R.  O.  Cr.  15  (see  p.  24  of  this  book). 


8a 


Digitized  by 


Google 


^  M^GAl  LAW  REPORTS:    VQl.  XMl 

ijl;^       qv^iag  that  ^  culprit  should  be  made  ov«r  to  the  cMflVxiy  of  tbft  pojlc^  «i  o^d« 

■  U        '  "*  tfet  he  roight  be  conveyecj  to  the  European  Penitentiary,  and  that  the  case  shot44 

****      h9  hro^ht  up  few  pneliminajy  enquiry  o»  the  fe)llowmg  day,  tha,t )»,  W;  the  \fi^ 

TAAKAau     ^'^*    ^^  ^'^  ^sted  that  the  witnesses  and  the  prisoneir  should  Iw  p^<luc«i4 

«?^^    before  Wi^  pn  thp*  day  for  this  purpose.    The  pxisoaer  and  the  WAtB^9e?.v^?fi 

^^•^•'*r    produced  accordingly,  and  the  commitment  was  at  once  ttwle.     Vixdeif  4»efiQ 

4^.        circumstances,  I  think  we  must  take  it  that  these  proceedings  were  t^^cn  at 

[aaWvB^iQ,]  the  request,  and  with  the  assent  and  concurrence,  of  the  Military  Authorities } 

and  the  question  which  w^  have  to  determine  is  whether  the  proceedings  §Q 

taken  are  void  as  being  in  contravention  of  the  provisions  of  Regulation  Xa»  qJ 

1625. 

!Now,  the  first  objection  tak^n  on  the  p^rt  of  tfcj?  prisoner  is  that  Regujs^tioft 
XX.  o^  1 82 J  is  not  in  force  in  Hazaribagh,  where  this  offence  was- committed*. 
It  appears  that,  by  Regulation  XIII.  of  1833,  certain  parts  of  thecount^ry,  whic^ 
were  formerly  included  in  the  districts  of  Ramghur,  Jungle  Mehals,  and  Midnar 
pore,  were  separated  from  those  districts  ;  and  by  s.  3  of  that  Regulation,  it  19  de- 
clared that  the  operation  of  the  rules  for  the  administration  oi  civil  and  crin^^al 
justice,  as  well  as  the  rules  for  the  collection  of  the  land-revenue  and  other  v^^r 
ters,  together  with  all  other  rules  contained  in  the  Regulations  p;-inted  ahd.pu!>- 
lisl^ed  in  the  manner  prescribed  by  Regulation  XLI.  of  1793,  >y,ere  suspj^iide^* 
and  were  to  cease  to  have  effect  therein  from  the  date  speci^ed  iji  tjie  prea;n?J?Jte 
of  the  Regulation,  except  as  thereinafter  provided.  Then  all  that  is  thereinafter 
provided  is,  that  the  Governor-General  may,  by  an  orde^-  in  Council,  pijgj^such 
rules  as  he  thinks  proper.  Now,  I  think  it  can  scarcely  be  contended  that  the 
portion  of  Regulation  XX.  erf  1825,  which  is  now  relied  on,  and  which  is  said  to 
pceecribe  the  course  to  be  taken  in  dealing  with  a  European  British  subject  who 
has  conwJHtted  an  oflPence,  is  not  a  rule  for  the  administration  of  criminal  justice. 
Therefore  it  falls  clearly  witliin  the  provisions  of  s.  3.  But  it  is  contended  that 
the  preamble  of  the  Act  shows  that  the  only  objeft  was  that  special  rules  for  ^e 
administration  of  civil  and  criminal  justice  should  be  provided  in  order  to  pre- 
vent the  mischief  there  spoken  of,  namely,  the  disturbed  condition  of  the  country, 
which  could  have  no  reference  whatsoever  to  the  administration  of  criminal  jus- 
tice so  far  as  the  European  British  subjects  were  concerned.  But  I  think  we  must 
apply  to  this  Regulation  the  rule  which  I  believe  to  be  a  well  established  rule  iof 
the  construction  of  Acts  of  the  Legislature,  namely,  that  the  preamble  of  the  Sta- 
tute can  only  restrict  the  words  of  the  Statute  itself  where  there  is  any  ambi- 
guity in  those  words ;  and  I  must  say  that  it  appears  to  me  that  the  word^  ^  s.  j 
aue  perfectly  clear,  and  that  it  is  not  possible  to  raise  upon  them  any  ambiguity 
whatsoever.  It  seems  to  me  that  the  operation  of  the  rules  for  the  administra- 
tion of  civil  and  criminal  justice  is  by  that  section  wholly  suspended.  It  is  said, 
however,  that  it  is  quite  impossible  that  the  country  should  be  left  in  that  con- 
dition, and  that  something  must  have  been  substituted  for  the  rules  which  were 
suspended  by  this  Regulation  ;  and  that  it  is  quite  possible  that  those  rales,  al^ 
Aougjh  Demanded  by  ^is  Regulation,  may  have  been  restore  by  the  Govemor- 
GenexaJ  in  Conncil  under  the  powers  reserved  to  him  by  the  Act.  Now,  it  is  weU. 
known  that  the  st^te  of  the  law  in  these  Non-Regulation  (ft^tricts  is  one  which  it 
is  extremely  difficult  to  ascertain.  As  a  inatter  of  fact,  what  J  believe  gena^Jj; 
took  pl^e  wa^  tW  no  attempt  was  made  formally  tp  legislate  for  these  NonrR^er 
gul^ion  districts ;  buf  the  qu^^tipns  which  arose  there  were  dealt  with  as,  whaj^ 
I  v^^Y  q41^  execu^ve  n^atte^ ?  ;  and,  with  reference  to  tfce  question  which  fro^ft 
time  to  tinpie  arojse^  dif^^ctiops,  sometimes  in  a  gieneral  fonn,  and  soni^^imes  having- 
reference  only  to  the  particular  case  which  had  arisen^  were  issued  by  the  Go- 
vernor-General or  sojft^j5iiftfisei^»tiiy%^t|iprt^,  Np  dP\*t|  it  is  also  well  known 
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tti«l  afl  tbw^  riilw  We?6  fetoghiii^'d,  a<id  I  may  isay  kg^itfed,  I37  thi6  !Pncfritt  CcHiil-       >fe4, 
Cfi48  Act,  and  so  have  becolne  part  of  the  law  of  the  land.    But  at  the  saihe  time  — QoSiT"" 
We  hiiist  say  that  we  are  not  awate  of  any  rule  made  by  the  Governor-GenWal,       ^. . 
W  any  Other  authority,  which  has  restored  this  particular  Regulation  XX.  of  1825.     u  c,^u 
On  the  Glhet  hand,  Mr.  Beadon,  who  is  an  able  and  comJ>etent  officer  in  the  dfe-    .  ^I^^ 
triet,  has  informed  us  that,  in  his  opinion^  this  Regulation  is  not  now  in  fbrde  ih    ^^    '^'  *' 
this  district.     That  is  really  the  only  information  which  we  havfe  Upon  this  siib-  . .  J['^  . . 
jed,  and  ther6fok-e  it  seems  to  me  that,  as  far  as  we  have  any  information  before  f**  ^•^*  ^J 
Qs>  we  must  hold  that  Regulation  XX.  of  1825  has  been  rescinded  in  Hazari- 
ba^ifh. 

fiut  I  "do  hot  wish  to  rest  my  judgment  solely  upon  that.  It  will,  1  think, 
be  more  satisfactory  if  we  give  our  opinion  upon  the  construction  of  the  Reffu- 
lation,  and  it  seems  to  me,  upon  the  best  consideration  which  I  have  been  able 
to  give  to  this  Regulation,  that,  even  if  it  is  applicable  to  this  district,  the  pro- 
ceedih^s  taken  in  this  case  are  hot  in  contravention  of  it,  bearing,  of  course,  al- 
ways in  mind  that  we  take  it,  as  I  have  already  said,  that  those  proceedings  were 
taken  at  the  request  of,  and  were  assented  to,  by  the  Military  Authorities. 

Th«  jurisdiction  of  the  Civil  Magistrate  in  a  case  of  this  kind  cah  only  be 
taken  away  by  the  fejcpress  words  of  the  Legislature,  and  in  toming  to  a  conclu- 
sion as  to  whethefr  or  ho  that  has  been  done  by  this  Regulation,  I  think  Wfe  ought 
to  see  what  were  the  provisions  of  the  English  Statute  which  fed)  as  it  ajipeaiis 
from  the  preamble,  to  the  passing  of  this  Regulation.  It  is  contetided  for  the 
Crown  that,  eveh  upon  the  English  Statutes,  the  jurisdiction  of  the  Civil  M^s- 
trate  is  taken  away ;  but  certainly  I  am  unable  to  come  to  that  concluslotti.  The 
Stetute  4  Geo.  IV.,  c.  81,  which  led  to  the  passiujg  of  Regulation  XX.  of  ^825, 
po  doubt,  does  say,  in  s.  3,  that  if  any  person  liable  to  be  tried  by  i  Court 
Martial  for  an  offence  alleged  to  have  been  committed  at  a  place  in  India  aboVe 
one  hundred  and  twenty  miles  from  the  Presidencies, of  Fort  WilUahi,  Fort  St. 
George,  and  Bombay  respectively,  and  for  which  no  proceeding  shall  have  been 
ooiiimenced  in  any  ordinary  Court  of  competent  civil  or  criminal  jUHsdictioh,  shall 
be  apprehended  by  the  authority  of,  or  brought  before^  any  Magistrate  for  such 
offence,  it  shall  and  may  be  lawful  for  such  Majgistrate,  and  he  is  hereby  re- 
(}uired  to  deliver  over  such  accused  person  to  the  cotamandln^  offiiceir  6f  the 
regimeiit,  and  so  forth.  No  doubt,  the  wordSj  "  he  his  hereby  requited,*'  ^re 
iinf^erative  words,  and,  so  far  as  regards  the  matter  to  which  they  relate^  they 
imdoubtedly  compel  the  Magistrate  to  comply  With  this  Act.  BUt,  then,  I  thhik 
k  is  quite  clear  upoii  these  wrds,  and  looking  to  the  wortis  of  the  i6th  section, 
^ot  the  jurisdiction  of  the  Civil  Magistrate  is  not  altogether  excluded,  becausfe 
&e  1 6th  section  says  that ''  nothing  in  this  Act  c6nta1'iied  shall  extend  bt-  b'e  boh- 
stmed  to  exempt  any  officer  or  soldier  whatsoever  from  being  prt>ceeded  agpalrilsrt 
by  the  ordiiiary  course  6i  law,  unless  such  officer  Or  Soldier  shall  have  beeh  tried 
by  a  Court  Martial  in  manner  hereinbefore  previded  in  respect  of  dfffences  febin- 
mitfed  within  the  territories  of  any  foreign  state,  or  in  any  country  under  the  pro- 
tection of  Her  Majesty  or  the  said  United  Company,  brat  any  place  ih  the  tei^to- 
rietfof  the  said  United  Company,  situate  above  one  hundred  and  twenty  miles  f  i:em 
the  said  Presidencies  of  Fort  William,  Fort  St.  George^  and  Bombay  respectively." 
I  think,  therefbre,  that  it  is  cleai-  ut)on  this  Statute  that  the  State  ot  things  ^hibh 
was  intended  to  be  introduced  wis  this  that,  if  the  Military  Authorities  defewre  to 
do  so,  they  have  power  to  requite  persons  to  whom  this  pmvlslon  related  t6  be 
handed  over  to  them,  and  can  deal  with  them  for  the  offenbes  whleh  they  have 
coiUiUitted ;  but  if  they  do  not  choose  to  do  so,  or  if  they  desire  it,  then  the  Civil 
Magistrate  caa  deal  wi^  such  cases.    The  words  of  3  t&  4  Yte.,  c.  37)  Ure  tibt 
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i874.  identically  the  same  as  those  of  c.  8i,  4  Geo.  IV.;  but  I  think  the  words  of 
Q^J^^JJ  that  Act  also  give  not  exactly  concurrent  jurisdiction,  but  rather  (I  would  say) 
^  ^  preferential  jurisdiction  to  the  Military  Authorities,  in  cases  occurring  more  than 

^*  one  hundred  and  twenty  miles  from  the  Presidency  town.    Now,  that  being  so 

b'^l.^r  ^^^  ^®  English  Statutes,  we  have  now  to  consider  the  words  of  Regulation  XX. 
13  B.  L.  R.  q£  J825.  Of  course,  it  may  very  well  be  that  the  authorities  here  might  choose 
474-  to  restrict  the  power  of  the  Civil  Magistrate  within  narrower  limits  than  the 
\2%  W.  R.  ao.]  Imperial  Parliament  thought  fit  to  do.  I  have,  however,  come  to  the  conclusion 
that  in  substance  the  provisions  are  the  same.  The  first  clause  of  the  second  sec- 
tion of  the  Indian  Statute  provides  that,  if  any  European  British  subject  who  shall 
be  apprehended  by  or  brought  before  a  Magistrate  on  a  charge  of  murder,  rape, 
robbery,  theft,  or  other  criminal  oifence,  shall  be  found  to  have  been  a  soldier, 
and  that  the  offence  was  committed  at  a  place  above  one  hundred  and  twenty 
miles  from  the  Presidency  town,  then  it  shall  be  the  duty  of  the  Magistrate  by 
whom  such  person  may  be  apprehended,  instead  of  proceeding  to  hear  evidence 
to  the  charge  as  directed  in  such  cases  in  the  Regulations,  to  deliver  over  such 
person  so  charged,  together  with  a  statement  of  the  charge  brought  against  him, 
to  the  commanding  officer,  and  so  forth.  There,  again,  the  words  of  the  section 
are,  as  in  the  English  Acts,  imperative  upon  the  Magistrate.  But  the  question 
still  remains,  whether  these  words  do  entirely  exclude  him  from  all  jurisdiction 
whatsoever  in  the  matter.  Now,  there  is  no  doubt  that  this  Act  in  one  respect 
is  stronger  against  the  jurisdiction  of  the  Magistrate  than  the  English  Act  It 
does  not  contain  anywhere  any  express  saving  of  the  authority  of  the  Civil  Power 
as  is  contained  in  the  Acts  of  the  Imperial  Parliament.  But  in  the  fourth  clause 
of  that  section,  where  the  Magistrate  was  intended  to  be  entirely  prohibited,  the 
prohibition  is  contained  in  express  terms.  That  clause  says  that  "  the  several 
Zilla  and  City  Magistrates  are  hereby  prohibited  from  receiving  and  inquiring 
into  any  criminal  charge  of  the  nature  described  in  s.  2  of  Statute  4  Geo.  IV., 
c.  81,  which  may  be  preferred  to  them  against  any  British  commissioned  or 
non-commissioned  officer,  soldier,  or  other  person  attached  to  the  army,  who 
may  have  been  regularly  brought  to  trial  under  the  provisions  of  the  said  Act, 
and  acquitted  or  convicted  by  the  sentence  of  a  Court  Martial  of  such  offence." 
Now,  the  only  case  in  respect  of  which  the  Act  contains  an  express  prohibition 
altogether  to  the  Magistrate  from  interfering  is  the  case  in  which  the  accused 
has  been  regularly  tried,  and  either  acquitted  or  convicted  by  a  Court  Martial ; 
and  that  seems  to  me  to  indicate  that  this  was  the  only  prohibition  intended. 
Then  there  follows  a  proviso,  which,  no  doubt,  at  first  sight,  might  seem  to  point 
out  that  in  all  other  cases  the  Magistrate  is  also  prohibited,  but  on  consideration 
it  appears  to  me  that  it  is  not  so.  The  proviso  is  this :  that  in  any  case  wherein 
it  may  be  ascertained  by  the  Magistrate  on  due  enquiry  that  any  person  accused 
of  such  criminal  offence,  who  may  be  subject  to  trial  by  Court  Martial,  has  not 
been  brought  to  trial,  and  that  no  effectual  proceedings  have  been  taken,  or  have 
been  ordered  to  be  taken,  against  him,  then  the  Magistrate  is  to  refer  the  matter 
to  the  Governor-General  in  Council,  who  will  give  him  proper  directions  how 
to  proceed ;  and  the  Magistrate,  if  so  authorized,  shall  be  competent  to  proceed 
against  the  offender.  Now,  I  think  that  that  proviso  was  put  in  to  meet  this  class 
of  cases.  The  second  section  provides  what  the  Magistrate  is  to  do  when  the 
prisoner  has  been  apprehended  by  or  brought  before  him,  and  then  it  is  clearly 
his  duty  to  hand  him  over  to  the  Military  Authorities,  if  they  are  willing  to  tjdce 
him.  The  fourth  clause,  on  the  other  hand,  I  think  provides  for  the  cases  in  which 
the  prisoner  has  not  been  apprehended  by  or  brought  before  the  Magistrate ;  but  if 
the  Magistrate  finds  upon  inquiry  that  an  offence  has  been  committed,  and  that 
U^e  Military  Authorities  have  not  taken  and  are  not  about  ^to  take  any  steps  to 
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bring  the  offender  to  trial,  then  he  can  refer  the  matter  to  the  Governor-Greneral        1874. 

in  Council.    I  think  that  that  proviso  was  put  in  to  prevent,  on  the  one  hand, — 

the  offender  from  being  let  go  unpunished ;  and  at  the  same  time  not  to  allow      Qu^en 
the  Magistrate  to  assume  any  power  which  might  bring  him  in  conflict  with  the  "• 

Military  Authorities.  Jackson 

I  do  not  wish  to  deny  that  I  have  come  to  this  conclusion  upon  the  Regulation  *3  •  •  • 
with  considerable  hesitation,  because,  if  this  Regulation  stood  alone,  and  it  was  ^^^' 
now  for  the  first  time  that  it  had  to  be  considered,  there  are,  every  one  must  [^aW.R.  20.] 
admit,  some  expressions  in  it  which  might  seem  to  show  that  the  Civil  Authority 
was  entirely  to  be  excluded.  But  that  that  was  not  the  intention  of  the  Imperial 
Statute,  and  that  this  Regulation  was  only  intended  to  carry  out  in  India,  in  a 
convenient  way,  the  principle  which  had  been  already  laid  down  by  the  Imperial 
Act,  is,  I  think,  shewn  by  the  way  the  Regulation  has  always  been  undierstood 
in  India.  We  must  recollect  that  this  Regulation  has  now  been  in  force  for 
nearly  fifty  years,  and,  as  far  as  we  have  been  able  to  discover,  the  construction 
which  has  been  put  upon  it,  not  by  express  decision  (because,  as  far  as  I  am 
aware,  the  question  has  never  been  expressly  decided  until  now),  but  by  the 
practice  of  the  Courts  in  the  administration  of  criminal  justice,  I  believe  to  be  that 
the  jurisdiction  of  the  Civil  Magistrate  is  not  thereby  entirely  ousted.  It  is  cer- 
tainly within  my  own  knowledge  that  several  soldiers  have  been  sent  up  to  this 
Court  to  be  tried  from  places  situate  above  one  hundred  and  twenty  miles  from 
Calcutta,  and  it  was  not  denied  that  many  prisoners  so  sent  up  had  also  been 
tried  by  the  late  Supreme  Court. 

.  Now,  with  regard  to  the  prisoners  who  were  tried  by  the  Supreme  Court,  it 
was  argued,  and  I  think  correctly  argued,  that  there  the  jurisdiction  would  not  be 
touched  by  Regulation  XX.  of  1825,  and  that,  therefore,  in  the  Supreme  Court, 
and  also  in  the  High  Court,  down  to  the  year  1865,  when  the  Grand  Jury  was 
abolished,  there  might  be  no  objection  to  the  trial  of  such  prisoners  under  this 
Regulation.  But,  nevertheless,  until  the  year  1865,  it  is  perfectly  well  known 
that,  as  a  matter  of  fact,  no  trial  except  on  very  very  rare  occasions — that  is,  no 
ordinary  trial — did  take  place  merely  upon  the  presentment  of  the  Grand  Jury ; 
and  that  the  prisoners  were  always  sent  up  here  to  be  tried  under  the  commit- 
ment of  a  Magistrate.  We  therefore  cannot  escape  from  this,  that,  if  the  con- 
struction which  is  now  sought  to  be  put  upon  this  Regulation  is  a  correct  one, 
then  in  every  one  of  these  cases,  at  any  rate,  until  the  prisoner  arrived  at  this 
Court,  the  custody  was  illegal,  and  all  the  proceedings  were  illegal ;  and  if 
the  construction  which  was  sought  to  be  put  upon  the  Imperial  Statute  is  also 
correct,  as  far  as  I  can  see,  all  the  proceedings  in  the  Supreme  Court  and  the 
High  Court  would  have  been  illegal ;  because,  if  the  English  Statute  were 
to  be  taken  as  containing  a  prohibition  of  the  Civil  Power,  then  that  would 
apply  to  the  High  Court  and  Supreme  Court  just  as  much  as  to  the  Magistrate 
of  the  District.  The  words  "  Civil  Magistrate  "  in  the  English  Acts  are  the 
words  which  are  always  used  in  these  Acts  to  express  the  Civil  Power  as  distin- 
guished from  the  Military  Authorities,  and  do  not  refer  to  a  Magistrate  holding 
inferior  power  as  distinguished  from  Courts  having  full  jurisdiction  to  deal 
finally  with  the  case.  It  will  be  found  that  prisoners  are  constantly  spoken  of 
as  being  tried  and  convicted  or  acquitted  for  such  crimes  as  theft,  robbery, 
or  murder,  Ac,  by  the  Civil  Magistrates.  Now,  if  the  contention  that  the  Eng- 
lish Statutes  prohibits  the  Civil  Magistrate  is  good,  it  prohibits  the  jurisdiction 
of  the  High  Court  just  as  much  as  the  jurisdiction  of  a  Magistrate,  and  all  such 
trials  were  without  jurisdiction.  But,  even  if  the  prohibition  depends  upon  the 
Regulation,  then  all  the  proceedings  up  to  commitment  were  illegal,  and  every 
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't^j4.       tHal  ^AAch  hats  taken  place  sitice  the  Grand  jury  were  abolished  hd^  been  tipdii 

*'*^- =■  an  illegal  foundation ;  because,  since  that  time,  the  commitment  by  the  Magi&> 

QufiftN       ^j^^g  ^^^  jjjg  charge  drawn  up  by  him  are  the  foundation  of  the  trial  by  the  High 
^'  Court,  and  they  were  all  illegal.  I  think  that  we  may  well  hesitate  before  com- 

^kctMou,  ing  to  any  such  conclusion.  And,  under  these  circumstances,  it  appears  to  me 
4i  B.  L.  R.  that,  having  regard  to  the  principles  laid  down  by  the  Imperial  Statute,  and  the 
474'  course  of  practice  which  has  been  adopted  in  this  country,  we  should  not  be 
[f*  W.R.  JO.]  justified  in  saying  more  than  that  the  Military  Authorities  can  require  a  Magis- 
trate to  hand  over  to  them  any  prisoner  who  may  be  apprehended  and  brought 
before  him  for  an  offence  committed  at  a  place  more  than  one  hundred  and 
twenty  miles  from  Calcutta;  but  that  the  proceedings  before  a  Magistrate,  when 
they  are  taken  at  the  request  of,  and  are  assented  to  by,  the  Military  Authorities, 
are  not  absolutely  void,  and  that  a  commitment  so  made  is  not  an  invalid  cono- 
mitment.  That  seems  to  me  to  be  a  reasonable  construction  of  the  Regulation 
and  of  the  Statutes.  If  the  Military  Authorities  choose  to  assert  their  claim  to 
deal  with  the  case  and  punish  the  offender,  they  can  do  so  at  the  proper  time. 
But  if  they  choose  to  hand  the  prisoner  over  to  the  Civil  Power,  they  can  do  that 
also ;  and  I  can  hardly  conceive  that  the  Military  Authorities  would  so  long  have 
continued  the  practice  of  handing  over  prisoners  to  the  Civil  Power,,  unless  it 
were  that  in  a  certain  class  of  cases,  or  under  certain  circumstances,  they  found 
it  convenient  to  do  so. 

For  these  reasons  I  think  that  the  rule  must  be  discharged. 

On  the  two  other  points  taken  in  this  case,  it  is  nnnecessary  fot  us  to  express 
any  opinion  whatever.  The  one  is  whether,  having  regard  to  s.  33  of  the  Code 
of  Criminal  Procedure,  a  commitment  can  be  quashed  at  the  request  of*  the 
Crown.  We  express  no  opinion  whatever  upon  this  point,  nor  do  we  express 
any  opinion  whatsoever  upon  the  other  point  that  was  raised,  namely,  whether 

the  Indian  Legislature  had  power  to  pass  the  Regulation  XX.  of  1825.^ 

« 

Unit  discJfitrjged, 
Solicitor  for  the  Croilen  :  The  Government  Solictior. 

>  The  t>ridon6r  was  tried  at  the  ensuing  Criminal  Sessions  of  the  High  Cotixt,  convhited^ 
seoA  etecttted. 
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Before  Mr,  Justice  Phear  and  Mr,  JusUce  Morris* 
THE  QUEEN  v.  PIRAN,  alias  GUNZAI,  alias  KURREEMUN.^  ^8^4. 

Criminal  Procedure  Code  CAct  X,  of  i8y^),  s.  d/,  Illustration  (a)— Indian  Afril^. 

Penal  Code  (Act  XLV,  of  j86oJy  ss.  4gg  &  s^S*  '  13  B.  L.  fc. 

Wh^:^  aa  offeace  was  alleged  to  have  been  committed  during  a  journey  ficom  Bombay        Ap.  4. 
!!^alcutta,  and  was  in  fact  committed  between  Bombay  and  Allahabad,  at  which  latter  r^.  ^317  »  , 


of  Howrah  had  no  jurisdiction  to  try  the  charge.  To  bring  the  matter  within  his  juris- 
diction, the  journey  should  have  been  continuous  from  one  terminus  to  the  other  wUhoiMr 
any  interruption  by  either  party. 

The  prisoner  Piran  was  charged  in  the  Court  of  the  Magistrate  of  Howr^ 
on  the  two  following  charges,  viz. : — 

'^ist,  that  she,  on  or  ^out  the  25th  day  of  February  1874,  near  Allahabad^ 
aiiul  when  travelling  from  Bombay  to  Calcutta  by  rail,  criminaUy  intimidated. 
Mrs.  Florence  Field,  and  thereby  caused  her  alarm,  and  that  she  has  hereby 
COUMXiitted  an  offence  punisha,ble  under  s.  503  of  the  Indian  Penal  Code  and 
within  the  cognizai^ce  of  the  said  Magistrate  of  Howrah.  And  2nd,  that  s|he> 
between  the  27th  February  and  i  ith  March  1874^  published  imputations  against 
Mrs.  Field's  character  of  such  a  nature  a$  to  harm  hef  reputation." 

FiK?m  the  evidence  for  the  prosecution  it  appeared  that  the  accused  had 
l^een  engaged  by  Mrs.  Field  to  serve  her  a&  ayah  on  a  journey  from  London  to, 
Calcutta;  that  while  travelling  on  the  railway  between  Bombay  and  Calcutta,  and 
before  reaching  Allahabad,  the  accused  had  used  tnreatening  language  to  Mrs. 
Field,  who  in  consequence  dismissed  her  on  their  arrival  at  Allahabad ;  that 
Mrs.  Field  stayed  two  days,  and  the  accused  one  day  at  Allahabad,  and  that 
they  subsequently  proceeded  by  different  trains  to  Calcutta ;  and  that  both  Mrs. 
Field  and  the  accused  were  residing  in  Calcutta  when  the  charge  was  made. 
To  support  the  second  charge  there  was  only  the  evidence  of  a  peon,  who  stated 
th^t  he  had  brought  several  servants  to  his  master's  (Mr.  Field's)  house,  but  none 
would  stop  longer  than  a  few  days  in  service. 

The  accused  was  convicted  upon  both  charges,  and  was  sentenced  to  a 
fine  of  Rs.  15  on  the  first  charge,  or  a  month's  rigorous  imprisonment,  and  si? 
weeks'  rigorous  imprisonment  on  the  second. 

The  prisoner  thereupon  applied  to  the  High  Court  under  its  revisions^ 
jurisdiction  to  have  the  conviction  quashed  on  the  following  grounds :  is/,  that 
tfie  acts  imputed  to  the  defendant  did  not  constitute  the  offences  with  which 
she  was  charged  ;  2ndy  that  the  Court  had  no  jurisdiction  to  try  the  case ;  smd, 
jr</,  that  there  was  no  evidence  to  support  the  charges. 

The  High  Court  ordered  the  pnxpeedings  in  the  case  to  be  sent  for,  and 
notice  to  be  given  to  the  Magistrate.    On  the  case  coming  on  for  hearing, 

Mr.  Piffard  (with  him  Mr.  Ameer  Alt),  for  the  defendant,  submitjted  that 
the  Howrah  Court  had  no  jurisdiction  to  try  either  charge,  and  that  both  charges, 
were  unsupported  by  the  evidence.  The  case  of  Queen  v.  Malony^  was  refer-, 
red  to. 

'  Criminal  Motion  against  the  ot^ti  of  the  Officiating  Magistrate  of  Howraji,  dat^ d 
the  1 6th  March  1874^ 

<  I  Mad.  H.  C.  Rep.  193. 
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1874*  Mr.  Bourke,  for  the  Crown,  contended  that,  under  illustration  (a)  to  s.  67 

Queen       ^^  ^^^  Criminal  Procedure  Code,  the  interruption  of  the  journey  at  Allahabad 
^  was  not  sufficient  to  prevent  the  Howrah  Court  having  jurisdiction. 

PiRAN,  Mr.  Piffard  was  not  called  upon  to  reply. 

13  B.  L.  R.  The  judgment  of  the  Court  was  delivered  by 

Ap.  4.  Phear,  J.  (who,  after  stating  the  charges  as  above,  continued) : — It  is  some- 

[aj  W.  R.  66.]  y^\^2X  unfortunate  that  these  charges  should  be  so  defective  as  they  are  in  the  non- 
statement  of  material  facts  :  and  it  is  still  more  unfortunate  that  we  have  not  be- 
fore us  the  formal  conviction  or  finding  come  to  by  the  Magistrate  upon  these 
charges  which  might  possibly  have  the  effect  of  remedying  these  defects.  Ac- 
cording to  the  judgment  which  has  been  sent  up  to  us  by  the  Magistrate,  it  ap- 
pears that  the  Magistrate  found  Piran  Ayah  guilty  of  both  these  charges  ;  that 
is,  in  general  terms,  first,  that  she  committed  criminal  intimidation ;  and,  second- 
ly, that  she  committed  defamation  against  Mrs.  Field ;  and  the  Magistrate  sen- 
tenced her  on  the  first  charge  to  pay  a  fine  of  Rs.  15,  leviable  under  s.  307  oi 
the  Criminal  Procedure  Code,  and  in  default  thereof  to  one  month's  rigorous 
imprisonment ;  and  the  Magistrate  further  sentenced  her  on  the  second  chai^ 
to  six  weeks'  rigorous  imprisonment. 

It  is  objefted  before  us  upon  the  present  application  that  these  two  convic- 
tions are  both  bad  upon  two  grounds,  first,  that  they  were  come  to  without  ju- 
risdiction ;  and,  secondly,  that  there  was  no  evidence  before  the  Magistrate  suffi- 
cient in  law  to  establish  either  of  them. 

We  are  of  opinion  that  the  first  objection  is  good  in  respect  of  both  the  con- 
victions. We  also  think  that  there  was  no  evidence  before  the  Magistrate  upon 

which  the  second  conviction  could  be  sustained  in  law. 

» 

It  is  clear  that  the  offence  of  criminal  intimidation  was  not,  according  to 
the  account  of  the  prosecution,  committed  within  the  actual  territorial  limits  (rf 
the  ordinary  jurisdiction  of  the  Magistrate  of  Howrah.  In  the  words  of  the  charge 
itself,  it  is  stated  as  having  been  committed  somewhere  near  Allahabad.  If  the 
Magistrate  of  Howrah  had  jurisdiction  to  entertain  the  first  charge  preferred 
against  the  petitioner,  admittedly  this  must  be  by  reason  of  the  special  enact- 
ment of  s.  67  of  the  Criminal  Procedure  Code.  That  section  runs  in  these  words: 
"  When  it  is  uncertain  in  which  of  several  districts  an  offence  was  committed ; 
or  where  an  offence  is  committed  partly  in  one  district  and  partly  in  another  ; 
or  where  the  offence  is  a  continuing  one,  and  continues  to  be  committed  in  more 
districts  than  one;  or  where  it  consists  of  several  acts  done  in  different  districts, 
it  may  be  inquired  into  and  tried  in  any  one  of  any  such  districts." 

Now,  under  the  words  of  this  section  alone,  it  would  be  impossible  to  hold 
that  an  offence  which  was  committed  locally  in  the  neighbourhood  of  Allaha- 
bad, and  unquestionably  far  outside  of  the  district  of  Howrah,  could  be  enter- 
tained by  the  Magistrate  of  the  district  of  Howrah.  But  there  is  a  certain 
enlargement  of  the  words  of  this  section  applicable  to  the  case  which  is  now 
before  us,  effected  by  the  illustration  (a)  which  is  appended  to  the  section.  This 
illustration  is  the  first  of  several  illustrations  appended  to  the  section,  and  may 
be  reasonably  taken  as  a  rider  to  the  first  paragraph  of  the  section  itself.  It  is 
in  these  words :  "  An  offence  committed  on  a  journey  or  voyage  may  be  in- 
quired into  and  tried  in  any  district  through  which  the  person  by  whom  the 
offence  was  committed,  or  the  person  against  whom,  or  the  thing  in  respect  of 
which,  the  offence  was  committed,  passed  in  the  course  of  that  journey  or 
voyage." 
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This  illustration  is  plainly  larger  than  the  first  paragraph  or  any  other  enact-  ^74*  ' 
ing  portion  of  the  section  itself,  and  we  ought  not  therefore  to  carry  it  further  Qubbn 
than  its  own  words  go.     It  is  directed  to  meet  a  particular  difficulty  which  is  ^^ 

very  analogous  to,  but  not,  strictly  speaking,  comprehended  within,  those  covered  Pmi^K 
by  the  general  description  of  the  section.  When  an  offence  is  committed  during  g^  ^  'j^ 
a  journey  or  voyage,  even  if  the  place  of  the  occurrence  is  single  and  completely  a'  ' 
known,  yet,  practically,  in  most  cases  it  would  be  impossible  for  the  complain-  ^  wiLiSfi  1 
ant  to  have  recourse  to  a  tribunal  on  the  actual  spot.  The  illustration  to  the  *■"  *  •' 
section  affords  relief  by  giving  jurisdiction  to  the  local  tribunal  at  the  place  where 
the  offender  either  stops  or  is  made  to  stop,  or  at  the  place  where  the  complain- 
ant stops.  But  we  think  this  means  where  either  of  them  first  stops  or  breaks 
his  journey  or  voyage.  Any  greater  extension  of  meaning  is  not  needed  to  meet 
the  exigency  of  the  case,  and  would  be  calculated  to  produce  much  mischief. 
It  appears  therefore  to  us  that  the  journey  spoken  of  in  this  illustration  is  a  con- 
tinuous journey  from  one  terminus  to  another  terminus,  regard  being  had,  for 
tlfce  purpose  of  estimating  the  continuity,  to  all  the  ordinary  incidents  affecting 
journeys  of  the  particular  kind  which  may  be  under  consideration.  Now,  ac- 
cording to  the  evidence  which  has  been  sent  up  to  us  by  the  Magistrate,  the 
journey  on  which  the  offence  which  is  the  subject  of  the  first  charge  is  alleged 
to  have  been  committed  was  a  journey  by  railway  effected  by  Mrs.  Field,  the 
prosecutrix,  or,  at  any  rate,  by  the  petitioner  Piran  Ayah,  from  Bombay  to  Cal- 
cutta. But  it  is  also  perfectly  plain  from  that  evidence,  and  it  has  been  admitted 
b  J  the  learned  Counsel  who  appears  in  this  case  on  the  part  of  the  Crown,  that 
that  journey  was  not  effected  continuously  either  by  Mrs.  Field  or  by  the  ayah : 
both  of  them  stopped  at  Allahabad  after  tiie  occurrence  had  taken  place  which 
is  the  foundation  of  the  first  charge,  that  is,  after  the  offence  as  alleged  had  been 
committed — ^Mrs.  Field  for  at  least  a  space  of  two  days,  and  the  ayah  for  the 
space  of  at  least  one  day.  And  this  stoppage  was  not  astoppage  due  to  the 
nature  of  the  journey  itself ;  because  the  journey  might  have  been  completed 
without  any  appreciable  stoppage  whatever,  simply  by  continuing  in  the  train  in 
which  these,  persons  were  passengers  before  they  came  to  Allahabad,  and  which> 
after  it  reached  Allahabad,  proceeded  with  continuity  to  complete  the  journey 
to  Calcutta.  Mrs.  Field,  instead  of  continuing  her  journey,  stopped  at  Allaha* 
bad,  and  remained  there  certainly  for  two  days,  and  Piran  Ayah,  who,  it  is  mate- 
rial to  remark,  had  been  discharged  by  Mrs.  Field,  and  forbidden  to  continue 
her  journey  with  her,  also  remained  at  least  one  day.  We  are  of  opmion>  on  this 
state  of  facts,  that  the  case  does  not  fall  within  the  illustration  (a)  of  s.  67,  and 
that  the  Ma^rate  had  no  jurisdiction  to  entertain  the  charge  of  criminsd  inti- 
midation committed,  according  to  the  story  of  the  prosecution,  somewhere  near 
Allahabad>  and  certainly  at  some  place  external  to  the  territorial  limits  of  his  own 
jurisdiction. 

The  construction  which  we  have  thus  placed  upon  the  words  of  the  illus- 
tration (a),  s.  67,  is  not  a  novel  construction,  for  it  was  given  by  the  Madras  High 
Court  in  the  case  of  Queen  v.  Malony} 

It  is  not,  perhaps,  necessary  for  us  to  explain  the  grounds  upon  which  we 
are  of  opinion  that  the  Magistrate  had  no  jurisdiction  to  entertain  the  charge 
of  defamation  upon  which  he  convicted  the  petitioner,  because  the  Magistrate 
himself,  in  the  return  which  he  has  made  to  this  Court  upon  notice  given  to 
him  of  this  application,  has  admitted  that  he  had  no  jurisdiction  to  entertain 

^  I  Mad,  H.  C  Rep.  193. 
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i$74,        the    charge,   inasmuch  as    the  evidence  did  not  serve  to  show  that  the 

-rrr^ rrr-  offence  was  committed  within  the  area  of  his  ordinary  jurisdiction,  and  this 

QuBBN       matter  was  not  within  the  scope  of  s.  67,  Criminal  Procedure  Code.    We  will, 
V'  however,  say  that  not  only  was  there  no  evidence  before  the  Magistrate  upon 

PiRAN,       which  he  could,  with  any  sort  of  reason,  come  to  the  conclusion  that  he  had 
13  B.  L.  R.    jurisdiction  to  entertain  that  charge,  but  there  was  no  evidence  whatever  before 
Ap..4«       him  upon  which  a  charge  of  defamation  of  Mrs.  Field  by  Piran  Ayah  could  be 
[31 W.  R.«5.]  maintained  anywhere.    There  is  no  evidence  upon  the  record  which  has  been 
sent  up  to  us  of  Piran  Ayah's  having  anywhere  spoken  defamatory  words  of 
Mrs.  Field,  unless  it  be  of  her  having  done  so  at  the  same  place  and  as  part  of 
the  same  transaction  which  constituted  the  foundation  of  the  charge  of  crimi- 
nal intimidation  near  Allahabad.     If  the  charge  of  defamation  had  been  pro- 
perly drawn,  the  Magistrate  would  have  perceived  without  difficulty  that  th  ere 
was  not  an  iota  of  evidence  before  him  upon  which  it  could  be  sustained  for 
a  moment.     Indeed,  there  was  nothing  in  the  information,  or  otherwise  before 
him,  on  which  he  could  even  frame  a  proper  charge. 

We  therefore,  as  I  have  already  said,  are  of  opinion  that  both  these  con- 
victions are  bad  for  want  of  jurisdiction,  and  we  think  that  we  ought  not,  upon 
the  ground  put  forward  in  s.  70  of  the  Criminal  Procedure  Code,  to  forbear 
from  setting  the  conviction  aside.  That  section  says :  "  No  sentence  or  order 
of  any  Criminal  Court  shall  be  liable  to  be  set  aside  merely  on  the  ground  that 
the  investigation,  inquiry,  or  trial,  was  held  in  a  wrong  district  or  Sessions  Divi- 
sion, unless  it  is  proved  or  appears  that  the  accused  person  was  actually  pre- 
judiced in  his  defence,  or  the  prosecutor  in  his  prosecution  by  such  error,  in 
either  of  which  cases  a  new  trial  may  be  ordered." 

It  is  obvious  from  the  last  words  which  I  have  read  that  this  section  con- 
templates such  an  error  only  of  jurisdiction  as  may  arise  from  a  case  being 
tried  in  one  District  or  Sessions  Division,  say  of  Bengal,  when  it  ought  proper- 
ly to  have  been  tried  in  the  neighbouring  District  or  Sessions  Division  of  the 
same  province ;  because  it  evidently  contemplates  the  possibility  of  the  Court 
being  able  to  direct  a  new  trial.  It  does  not  apply  to  cases  such  as  that  of  the 
first  charge  in  which  the  right  local  jurisdiction  is  a  jurisdiction  foreign  to  the 
Court  which  has  power  to  order  a  new  trial,  and  lying  entirely  outside  the  pro- 
vince to  which  the  local  Division  or  District  belongs,  and  in  which  the  charge 
was  actually  entertained. 

And,  again,  as  to  the  second  charge,  we  think  that  there  is  enough  in  this 
case  to  lead  us  reasonably  to  conclude  that  the  error  made  in  the  matter  of 
jurisdiction  prejudiced  the  accused  in  her  defence,  because  we  think  she  never 
ought  to  have  been  called  upon  to  answer  that  charge  at  all,  and  the  Court, 
which  would  have  disposed  of  the  charge  in  Calcutta,  where  the  defamation  is 
supposed  to  have  taken  place,  would  have  been  substantially  different  both  as- 
regards  constitution  and  procedure  from  that  of  the  Magistrate  of  Howrah. 

For  all  these  reasons,  we  are  of  opinion  that  not  only  were  the  convictions 
had  without  jurisdiction,  but  that  in  respect  to  one  charge  at  any  rate  the  coni- 
viction  could  not  be  in  any  degree  supported,  and  that  both  convictions  ought 
to  be  set  aside.  We  accordingly  set  aside  both  the  convictions  and  the  sen- 
tence, and  remit  the  fine ;  and  if  the  fine  or  any  portion  of  it  has  been  paid,  it 
must  be  refunded. 


Digitized  by 


Google 


BENGAL  LA  W  REPORTS.  APPENDIX.  VOL.  XIIL      667 

Be/ore  Mr.  Justice  Macpherson  and  Mr.  Justice  Morris.  _ 

QUEEN  V.  SHAM  BAGDI  and  othkrs.i  "^J- 


'Oct    8 

Criminal  Procedure  Code  (Act  X»  of  i8'j2)f  s,  26 j — Verdict  of  Jury,  * 

13  B*  L.  R. 

The  judgment  of  the  Court  was  delivered  by  Ap.  19. 

Macpherson,  J — The  evidence  against  the  prisoners,  in  whose  interest  [»>W.  JR.  73.] 
the  Judge  has  referred  this  case  to  the  High  Court  under  s.  263,  is  cer- 
tainly not  very  strong,  inasmuch  as  it  consists  solely  of  the  statement  of  the  , 
prosecutrix.     Nevertheless  the  evidence  is  quite  sufficient,  if  believed.    The 

i'ury  did  believe  it :  and  how  can  we  say  that  they  were  wrong  in  doing  so  ? 
t  is  as  likely  as  not  that  they  were  right.    And  is  the  High  Court  to  set  aside 
a  verdict  in  such  a  case  ? 

I  think  we  ought  not  to  interfere  with  a  verdict,  unless  we  can  say  deci- 
dedly that  we  think  that  it  is  clearly  wrong.  If  we  are  to  interfere  in  every  case 
of  doubt — in  every  case  in  which  it  may  with  propriety  be  said  that  the  evi- 
dence would  have  warranted  a  different  verdict — then  we  must  hold  that  real 
trial  by  jury  is  absolutely  at  a  end,  and  that  the  verdict  of  a  jury  is  of  no  more 
weight  than  the  opinion  of  assessors.  I  presume  that,  if  this  were  the  inten- 
tion of  the  Legislature,  it  would  have  said  so.  But  the  Legislature  has  not 
said  so. 

As  it  is,  I  consider  that  the  Court  should  exercise  the  powers  vested  in  it 
by  s.  263  only  in  cases  in  which  it  finds  the  verdict  of  the  jury  clearly  and 
undoubtedly  wrong.  This  is  not  such  a  case,  although  I  may  admit  that  there 
may  be  room  for  doubts  being  entertained  as  to  the  facts.  Therefore  I  think 
the  verdict  of  the  jury  should  remain  undisturbed,  so  far  as  this  Court  is  con- 
cerned, and  that  the  Sessions  Judge  must  pass  sentence  on  the  prisoners. 


-?*•<<- 


Before  Mr,  Justice  Macpherson  and  Mr,  Justice  Morris, 
QUEEN  V,  NOBIN  CHUNDER  BANERJEE.« 


1873. 


Oct,  24. 
Criminal  Procedure  Code  (Act  X,  of  1872),  s,  26 j — Verdict  of  Jury — Murder^^  o  i    o 

Insanity,  "^  "'  *-  **' 

^  Ap.  ao. 

Baboo  Juggadanund  Mookerjee  for  the  Crown.  [ao  W.  R.  70.] 

Mr.  Bonnerjee  (with  him  Baboo  Bacharam  Mookerjee)  for  the  prisoner. 

The  facts  are  sufficiently  stated  in  the  judgment  of  the  Court,  which  was 
delivered  by 

Macpherson,  J. — ^The  jury  in  this  case  have  found  that  the  prisoner  caused 
the  death  of  his  wife,  but  that  he  is  not  guilty  of  murder,  because,  when  he 
killed  her,  he,  by  reason  of  unsoundness  of  mind,  was  incapable  of  knowing 
that  he  was  doing  an  aft  which  was  wrong  or  contrary  to  law.  The  Sessions 
Judge,  disagreeing  with  the  verdift  of  the  jury  as  regards  the  unsoundness  of 
the  prisoner's  mind,  was  of  opinion  that  he  ought  to  have  been  convicted  of 
murder ;  and  he  has  (under  s.  263,  of  the  Criminal  Procedure  Code)  submit- 

*  Reference  to  the  Hi^h  Court,  under  s.  263  of  Act  X.  of  1872  of  the  Criminal  Pro- 
cedure Code,  by  the  Ofi&ciating  Sessions  Judge  of  Hooghly,  diated  the  13th  Sepember 

1873. 

'  Reference  to  the  Hieh  Court  under  s.  263  of  the  Code  of  Criminal  Procedure  -by 
hie  OSiciatiog  Sessions  Ju(^  qf  Hooghly,  dated  the  nth  Septen^ber  1873 
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1873.  ted  the  case  to  the  High  Court,  considering  it  necessary  for  the  ends  of  justice 
Qy^gj^  to  do  so.  It  thus  becomes  necessary  for  us  to  deal  with  the  case  submitted  to 
■_  us  as  with  an  appeal,  which  we  read  as  meaning  an  appeal  by  the  prosecution  : 

and  by  the  provisions  of  s.  263,  we  have  authority  to  convift  the  accused  person 

on  the  facts,  and  to  pass  sentence  accordingly. 

^'Hntn,  ^^  ^®  "  grounds  "  recorded  by  the  Judge  as  required  by  s.  464,  he  says 

13  B.  L.  I^    that,  in  his  opinion,  the  verdift  is  opposed  to  the  evidence  on  the  record ;  that 

A»  ^1       the  accused  was  not  of  unsound  mind  :  and  that  he  committed  the  offence  of 

AD*  30*  .  ' 

murder. 


NOBIN 
CKtWDKR 


[aoW.R.70.] 


There  is  really  but  one  question  before  us — ^that  as  to  the  state  of  the  pri- 
soner's mind  at  the  time  he  caused  his  wife's  death.  That  he  did  cause  her 
death  cannot  be  seriously  doubted.  The  jury  have  found  as  a  fad  that  he  did, 
and  the  Sessions  Judge  agrees  with  them  as  to  this.  And  that  this  finding  is 
correft  is,  we  think,  conclusively  shown  by  the  evidence. 

The  learned  Counsel  for  the  prisoner  has  contended  that  as,  under  s.  357 
of  the  Criminal  Procedure  Code,  it  is  the  duty  of  the  jury  (as  distinguished 
from  the  duty  of  the  Judge)  to  decide  which  view  of  the  facts  is  true,  this  Court 
cannot  disturb,  or  at  any  rate  ought  not  to  disturb,  the  verdift  of  the  jury,  if 
there  is  on  the  record  any  evidence  whatever  in  support  of  it.  But  s.  257  must 
be  read  as  qualified  by  s.  263,  the  effeft  of  which  is  that,  if  the  Judge  disagrees 
with  the  jury,  and  submits  the  case  to  the  High  Court,  the  whole  matter  is  open- 
ed up,  the  High  Court  must  treat  the  case  as  before  it  on  appeal,  may  convift 
the  accused  person  on  the  fafts,  and,  if  it  does  convift  him,  shall  pass  the  pro- 
per sentence  upon  him.  We  quite  agree,  however,  that  the  powers  given  to  this 
Court  by  s.  263  are  not  to  be  lightly  exercised ;  and  that  the  unanimous  verdiftof 
a  jury  ought  not  to  be  sei  aside,  even  if  the  Sessions  Judge  disagrees  with  it,  un- 
less that  verdift  is  clearly  and  patently  wrong  and  unsustainable  on  the  evidence. 
K  there  were  any  substantial  doubt  in  this  case,  we  should  certainly  not  disturb 
the  verdift.  It  appears  to  us,  however,  that  there  can  be  no  reasonable  doubt 
about  the  matter.  Without  saying  that  there  is  on  the  record  absolutely  nothing 
which  could  be  said  to  afford  some  evidence  of  unsoundness  of  mind,  we  have 
no  hesitation  in  saying  that  there  is  scarcely  any  such  evidence,  and  that,  such 
as  it  is,  it  is  wholly  unreliable  and  worthless  for  the  particular  purpose  of  prov- 
ing insanity.  Witnesses  speak  of  the  intensity  of  the  prisoner's  rage  and  grief 
when  he  heard  of  his  wife's  alleged  infidelity  a  day  or  two  before  the  murder ; 
of  his  rolling  on  the  ground  in  his  passion ;  of  his  eyes  being  red  or  blood-shot ; 
and  of  his  skin  being  hot.  '  They  also  tell  how,  when  he  had  struck  down  his 
wife,  he  came  out  of  the  house,  calling  aloud  that  he  had  killed  her,  and  volun- 
tarily giving  himself  up  to  a  choukidar  that  he  might  be  dealt  with  according  to 
law  for  what  he  had  done.  These  points  are  relied  on  as  showing  insanity. 
It  may  be  that,  if  there  had  been  substantial  evidence  of  the  prisoner's  un$ound- 
ness  of  mind,  these  facts,  or  some  of  them,  might  have  been  deemed  to  be 
corroborative  of  it.  But  in  themselves  these  facts,  whether  taken  singly  Or  to- 
gether, are  no  real  evidence  of  unsoundness  of  mind,  for  there  is  not  one  of  them 
which  might  not,  in  the  natural  course  of  events,  have  been  found  to  exist  in 
the  case  of  a  man  who  was  perfectly  sane,  but  was  labouring  under  the  influ- 
ence of  great  grief  and  passion. 

It  is  not  because  a  man  commits  a  very  horrible  murder,  or  because  he  com- 
mits it  while  labouring  under  strong  passions  and  feelings,  that  therefore  the 
world  is  to  assume  that  he  must  have  been  insane  when  he  conmiitted  the 
d^d.  The  fact  of  unsoundness  of  mind  is  one  which  must  be.  clearly  and  dis- 
tmctlj)r  proved,  before  any  jury  is  justified  ia  returning  a  verdict  under  8*  &i 
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of  the  Penal  Code.    Every  man  is  presumed  to  be  sane  and  to  possess  a  suffi-        'TO* 
cient  degree  of  reason  to  be  responsible  for  his  crimes  until  me  contrary  is       Q^iggM 
proved,  v. 

Here  it  is  not  attempted  to  be  proved  that,  prior  to  this  occurrence,  the       Nobin 
prisoner  ever,  at  any  tim6,  showed  any  symptoms  of  insanity ;  it  is  not  even  sug-     Chunder 
gested  that  the  prisoner  was  of  unsound  mind  until  he  heard  the  reports  which    Banerjbb, 
caused  him  two  days  afterwards  to  take  his  wife's  life.  Nor  is  it  alleged  that  he    ,3  b.  l.  R. 
was  of  unsound  mind  subsequently,  at  the  time  he  was  tried,  or  at  any  other  time.       ^p.  ao. 
And  not  a  single  medical  witness,  nor  even  the  jailor  who  has  had  him  in  cus-  ^^  y^^  R.70.] 
tpdy  since  the  murder  (which  took  place  in  the  end  of  May),  has  been  called 
to  speak  as  to  the  prisoner's  mind  being  unsound.    The  case  proved  is  simply 
that  the  prisoner,  who  was  employed  in  a  Government  Printing  Press  in  Cal- 
cutta, and  up  to  that  time  was  of  sound  mind,  went  from  Calcutta  on  the  34th 
May  to  visit  his  wife  who  was  living  in  her  father's  house ;  that  almost  inmie- 
diately  after  reaching  his  father-in-law's  house,  he  became  aware  of  certain  ru- 
mours as  to  his  wife's  infidelity ;  that  he  (and  apparently  not  without  cause) 
believed  the^e  rumours  to  be  true,  and  considered  that  her  father  was  very  much 
to  blame  in  the  matter ;  that  he  was  passionately  angry  and  greatly  grieved  at 
what  he  heard,  and  removed  his  wife  from  her  father's  house  to  that  of  an  aunt 
(dtdi-ma)  who  lived  close  by ;  that  he  resolved  to  bring  his  wife  away  with  him 
back  to  Calcutta,  but  was  afraid  (and  very  likely  with  good  reason)  that  he  would 
be  prevented  from  doing  so  by  those  who  had  led  his  wife  astray ;  that  he  took 
his  wife  back  to  her  father's  house  on  the  27th,  saying  that  on  the  next  day  he 
would  take  her  to  Calcutta ;  that  the  same  evening,  seizing  the  opportunity  of  his 
being  in  the  house  alone  with  his  wife,  he  murdered  her ;  and  that,  having  mur- 
dered her,  he  ran  out  of  the  house,  crying  aloud  that  he  had  done  so,  and  went 
and  delivered  himself  up  to  a  chaukidar,  saying  he  had  killed  his  wife,  and  he 
might  deal  with  him  as  the  law  directed. 

The  prisoner  has  confessed  the  whole  matter  at  length  before  the  Deputy 
Magistrate,  and  subsequently  before  the  Magistrate.  And  the  statements  made 
by  him  are  borne  out  in  all  substantial  respects  by  the  evidence  of  the  witnesses 
who  have  been  examined.  It  is  clear  that  the  murder  was  committed  owing  to 
the  unhappy  position  in  which  the  prisoner  considered  his  wife  and  himself  to 
be  placed.  He  did  the  deed  under  the  influence  of  anger,  jealousy,  and  grief. 
No  doubt,  any  person  placed  in  the  position  in  which  he  was,  or  believed  him- 
self to  be  placed,  is  much  to  be  commisserated.  But  there  is  absolutely  nothing 
on  the  facts  before  us  from  which  any  reasonable  person  can  conclude  that  the 
prisoner  was  ''  incapable  of  knowing  the  nature  of  the  act,"  or  that  he  was  in- 
capable of  knowing  that  he  was  doing  what  was  wrong  or  contrary  to  law.  On 
the  contrary,  all  the  evidence  shows  that  he  knew  the  nature  of  the  act  perfect- 
ly well,  and  knew  that  it  was  wrong  and  that  it  was  contrary  to  law. 

On  the  whole,  we  think  the  verdict  of  the  jury  so  utterly  wrong,  and  so 
entirely  against  the  evidence,  that  we  consider  that  the  Judge  acted  rightly  ill 
submitting  the  case  under  s.  263,  and  that  it  is  our  duty  to  convict  the  prisoner 
on  the  facts. 

We  find  that  the  prisoner  has  committed  culpable  homicide  amounting  to 
murder,  and  we  sentence  him  (under  s.  302  of  the  Penal  Code)  to  transportation 
fpr  life. 
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1874.  Before  Mr.  Justice  Kemp  and  Mr.  Justice  Pontifex. 

A/ml  32.  QUEEN  V.  SOFFIRUDDI  PALWAR  and  another.^ 


It  B   L  R 

.  '    '    *     Criminal  Procedure  Code  (Act  X,  of  i8*j2)^  s.  280 — Enhancement  of  Punishment. 

[22  W.  R.  5.]  In  this  case,  Noimuddi,  Suffiruddi,  and  Basiruddi,  were  committed  to  take 

their  trial  for  the  murder  of  one  Shomasdi.  The  Sessions  Judge,  in  concurrence 
with  the  opinion  of  the  assessors,  convicted  the  prisoner  Noimuddi  under  s.  325 
of  the  Penal  Code,  and  sentenced  him  to  be  rigorously  imprisoned  for  seven  years 
and  to  pay  a  fine  of  Rs.  100;  convicted  the  prisoner  Soffiruddi  under  s.  201, 
and  sentenced  him  to  five  years'  rigorous  imprisonment ;  and  acquitted  Basi- 
ruddi on  account  of  his  youth,  and  because  he  believed  he  acted  under  the  coer- 
cion of  his  father,  the  prisoner  Sofllruddi. 

Noimuddi  and  Soffiruddi  appealed  from  prison,  and  their  appeal  now  came 
on  for  hearing,  but  no  one  appeared  on  their  behalf. 

The  judgment  of  the  Court  was  delivered  by 

Kemp,  J.  (who,  after  stating  the  facts  as  above,  continued) : — ^The  Sessions 
Judge  observes  that  he  considers  "  that  it  has  been  established  by  the  evidence 
that  the  prisoner  Noimuddi  caused  the  death  of  Shomasdi  by  throttling  him," 
but  he  convicts  him  of  "  grievous  hurt"  because  the  body  of  Shomasdi  has  not 
been  found.  In  another  part  of  his  judgment,  in  remarking  upon  the  case  of 
the  prisoner  Soffiruddi,  the  Sessions  Judge  observes  that  it  is  clearly  proved  that 
this  prisoner  assisted  Noimuddi  to  make  away  with  the  body  of  the  deceased, 
and  from  the  circumstance  of  his  death  he,  the  prisoner  Soffiruddi,  must  have 
believed  that  the  offence  committed  was  murder ;  but  this  is  wholly  inconsistent 
with  the  Judge's  finding  that  Noimuddi  has  committed  the  offence  of  grievous 
hurt. 

It  appears  clear  to  us,  after  a  careful  consideration  of  the  evidence,  that 
the  prisoner  Noimuddi  is  guilty  of  the  offence  of  murder.  It  is  proved  that  he 
went  to  the  house  of  the  deceased  at  night,  and  that  there  was  a  squabble  and 
a  struggle  between  the  prisoner,  the  deceased,  and  the  witness  Hakima ;  that 
they  were  separated  by  the  prisoners  Soffiruddi  and  Basiruddi ;  and  that  the 
whole  party,  including  the  deceased,  then  went  to  the  house  of  Soffiruddi,  where 
the  deceased  threatened  the  prisoner  Noimuddi  with  reporting  his  conduct  the 
next  morning  to  their  zemindar.  Upon  this  words  ensued  between  Noimuddi 
and  the  deceased,  when  the  former  pressed  the  latter  down  upon  a  log  of  wood 
which  was  lying  in  the  court-yard  of  the  house,  and  throttled  him.  When  it 
was  found  that  Shomasdi  was  dead,  the  witness  Idrale,  whose  evidence  before 
the  Deputy  Magistrate  has  been  put  in  under  s.  33,  Act  I.  of  1872,  was  sent  for, 
'and  consulted  as  to  what  was  to  be  done.  After  ascertaining  that  Shomasdi 
was  dead,  Ke  declined  to  have  anything  to  do  with  the  matter.  Upon  this  the 
body  of  the  deceased  was  taken  by  Noimuddi,  Soffiruddi,  and  Basiruddi  to  a 
river,  described  by  the  Deputy  Magistrate  who  committed  the  case  as  flowing- 
near  the  house  of  the  prisoner  and  with  a  rapid  stream,  and  thrown  into  it.  The 
body  has  not  been  found,  but  from  the  evidence  and  the  admissions  of  the  two 
prisoners,  Soffiruddi  and  Basiruddi,  before  the  Deputy  Magistrate,  it  is  clear  that 
the  dead  body  of  Shomasdi  was  disposed  of  as  stated  above. 

1  Criminal  Appeal  against  an  order  of  the  Sessions  Judge  of  Jessore,  dated  the  |itl^ 
f ebroary  1874^ 


Digitized  by 


Google    jii 


BENGAL  LAW  REPORTS.  APPENDIX.  VOL.  XIIl      671 

We  therefore  think  that  thiS  is  a  case  in  which  we  ought  to  exercise  the  1874. 

powers  conferred  upon  us  by  s.  280  of  the  Code  of  Criminal  Procedure,  and  to  queen 

alter  the  finding  of  the  Court  below,  and  also  to  enhance  the  punishment  awarded  ^ 

by  it.    We  convict  the  prisoner  Noimuddi  of  murder  under  s.  302,  and  sentence  soffiruddi 

him  to  be  transported  for  life.    We  convict  the  prisoner  Soffiruddi  under  s.  201,  p^^wAR, 

and,  inasmuch  as  he  knew  that  the  offence  which  was  committed  was  punishable  ^ 
with  death,  we  sentence  him  to  seven  years'  rigorous  imprisonment. 


=30C= 


13  B.  L.  R. 

Ap.  33. 
[23  W.  R.  sO 


Before  Mr.  Justice  Kemp  and  Mr.  Justice  Birch.  1874. 

In  the  Matter  of  the  Petition  of  SARDHARI  LAL.  ^  ^ — 1— 

13  B.  L.  R. 
Criminal  Procedure  Code  (Act  X.  of  i8y2),  ss.  43$  &  436 — Registration  Act  (Act       ^p.  40. 
VIII.  of  i8yi),s.  82 — Evidence  Act  (I.  of  1872) y  s.  3 — Sub-registrar — Offence  r^^^^  j^^  ,q  i 
committed  during  a  Judicial  Proceeding — Meaning  of  Word  *'  Court '  -^In^  ^ 
dian  Penal  Code,  s.  228. 

A  was  charged  before  an  Assistant  Magistrate  by  a  sub-registrar  with  having  com- 
mitted an  offence  under  s.  228  of  the  Penal  Code,  and  fined.  Held  that  the  sub-registrar 
should  have  tried  the  matter  himself  under  ss.  435  and  436  of  the  Criminal  Procedure  Code, 
and  as  the  Magistrate  acted  without  jurisdiction,  the  order  must  be  quashed. 

By  s.  82  of  the  Registration  Act,  a  sub-registrar  is  a  public  officer,  and  proceedings 
before  him  are  judicial  proceedings  within  the  meaning  of  s.  228  of  the  Penal  Code,  and 
as  he  is  legally  authorized  to  take  evidence,  he  is  a  "  Cfourt  "  as  defined  by  the  Evidence 
Act,  s.  3. 

Sardhari  Lal,  a  pleader  of  the  Bhaugulpore  Court,  was  charged  by  the 
sub-registrar  of  that  district  with  having  committed  an  offence  under  s.  228  of 
the  Indian  Penal  Code.  The  charge  was  laid  before  the  Assistant  Magistrate, 
who  fined  the  accused  Rs.  10.  The  Magistrate  in  his  judgment  stated  that  the 
accused  had  in  words  admitted  the  offence  ;  that  he  had  reasoned  unbecomingly 
with  a  public  officer  in  the  course  of  a  proceeding  which  the  law  says  shall  be 
held  to  be  a  judicial  proceeding,  and  had  thereatened  to  publish  his  conduct  in 
the  newspaper — a  speech  most  unbecoming  to  make  in  his  presence.  The 
Magistrate  expressed  his  regret  that  he  should  have  to  punish  a  man  in  the 
position  of  the  accused,  and  thought  that  the  nominal  fine  of  Rs.  10  would  be 
sufficient  to  meet  the  case.    Sardhari  1^1  now  appealed. 

Mr.  Sandel  and  Bbboo  Doorga  Mohun  Doss  for  the  appellant. 

No  one  appeared  to  support  the  Magistrate's  decision. 

The  arguments  urged  on  behalf  of  the  appellant  sufficiently  appear  from 
the  judgment  of  the  Court,  which  was  delivered  by 

Kemp,  J. — ^This  is  a  very  petty  case,  but  several  points  of  law  have  been 
raised  in  the  course  of  the  argument,  which  must  be  decided.  (The  learned 
Judge  proceeded  to  state  the  facts  as  stated  above,  and  continued) : — ^It  is  now 
contended  in  this  Court  that  the  conviction  is  illegal,  inasmuch  as,  if  the  sub- 
registrar  be  onsidered  to  be  a  public  officer,  and  if  his  proceedings  be  con- 
sidered to  be  judicial  proceedings,  and  if  he  is  to  be  considered  to  be  a  Court, 
then  the  Assistant  Magistrate  had  no  jurisdiction,  inasmuch  as  the  said  sub- 
registrar  did  not  proceed  underss.  435  and  436  of  the  Criminal  Procedure  Code ; 
and  there  is  also  an  objection  that  the  Magistrate  has  not  examined  the  witnesses 

^  Criminal  Appeal  against  an  order  of  the  Assistant  Magistrate  of  Bhaugulpore.  dated 
the  3itt  December  1873. 
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1874.        of  the  accused,  or  given  him  an  opportunity  of  adducing  any  evidence  on  his 
.  behalf.    We  think  that  there  can  be  no  doubt  that  the  sub-registrar  is  a  public 

N  THE       officer ;  that  point  is  clear  under  the  Registration  Act.     We  also  think  that  the 
MATTBR  Of    proceedings  of  a  sub-registrar  are  judicial  proceedings  within  the  meaning  <rf  s. 
THE  Peti-     228  of  the  Penal  Code.     That  also  is  set  at  rest  by  the  Registration  Act,  s.  82. 
TioN  op      Then,  on  turning  to  the  Criminal  Procedure  Code,  we  find  that  offences  under 
Sardhari     s.  228  are  triable  by  "  the  Court,"  using  the  word  "  Court  "  generally,  in  which 
Lal,        the  offence  was  committed,  subject  to  the  provisions  contained  in  ch.  xxxii.,  that 
13  B.  L.  R.    is  to  say,  the  Court  in  which  the  offence  is  committed  is  to  try  the  offence,  but 
Ap.  40.       that  the  procedure  is  to  be  restricted  by  the  provisions  of  ch.  xxxii.  Now,  in  the 
[22  W.  R.  10.]  new  Evidence  Act  a  "  Court  "  is  described  thus  :  "  A  Court  includes  all  Judges 
and  Magistrates,  and  all  persons,  except  arbitrators,  legally  authorized  to  taJce 
evidence."    There  is  no  doubt  that  the  sub-registrar  under  the  Registration 
Act  is  legally  authorized  to  take  evidence,  and  therefore  his  Court  is  a  Court 
under  the  interpretation  put  upon  that  word  by  the  Evidence  Act ;  and  sch.  4 
to  the  Code  of  Criminal  Procedure,  col.  7,  days  that  an  offence  under  s.  228  is 
triable  by  the  Court  in  which  the  offence  is  committed  under  ch.  xxxii.,  s.  435. 
Now,  s.  435  refers  to  offences  under  several  sections,  and  amongst  other  offences 
to  offences  under  this  very  s.  228  of  the  Indian  Penal  Code,  and  enacts  that 
the  Court  may  take  cognizance  of  such  offences,  "  and  adjudge  the  offender  to 
punishment  by  fine  not  exceeding  Rs.  200,  and  in  default  of  payment  by  im- 
prisonment in  the  civil  jail  for  a  period  not  exceeding  one  month,  unless  such  . 
fine  be  sooner  paid,"  and  that  "  in  every  such  case  the  Court  shall  record  the 
facts  constituting  the  offence,  with  any  statement  the  offender  may  make,  as  well 
as  the  finding  and  sentence."    Then  s.  436  goes  on  to  say  that,  if  the  Court  in 
any  case  considers  that  the  person  accused  of  any  such  offence  should  be  im- 
prisoned otherwise  than  in  default  of  payment  of  fine,  or  that  a  fine  exceeding 
Rs.  200  should  be  imposed  upon  him,  such  Court,  after  recording  the  facts 
constituting  the  offence  and  the  statement  of  the  accused  person  as  before  pro- 
vided, shall  forward  the  case  to  a  Magistrate."     Now,  in  this  case,  the  sub- 
registrar  has  proceeded  neither  under  s.  435  nor  under  s.  436.    We  think  there- 
fore that  the  Assistant  Magistrate  had  no  jurisdiction  in  the  case.    We  quash 
his  order,  and  direct  the  fine  to  be  refunded. 
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[APPELLATE  CRIMINAL.] 

Before  Mr.  Justice  Kemp  and  Mr,  Justice  Birch,  ,  1874. 

THE  QUEEN  v.  MUSSAMUT  ITWARYA.i  ^''^^ 

Evidence  of  Child ^  Admissibility  of— Competent  Witness — Nevi  Trial — Act  X,  of  '  '  *^* 
1873  (Oaths  Act),  ss,  5,  ij^Evidence  Act  (Act  L  of  1872),  s.  ii8^Criminal  l^^^*  R-  H-J 
Procedure  Code  (Act  X.  of  1872),  Ch,  XV, 

The  accused  was  charged  with  throwing  B  and  C  down  a  well.  She  was  charged  with 
the  murder  of  B  under  s.  302  of  the  Penal  Code,  and  on  that  charge  she  was  tried  and 
acquitted.  Thereupon  the  Joint-Magistrate,  without  holding  any  further  preliminary 
enquiry,  committed  her  on  a  charge  under  s.  307  of  attempting  to  murder  C.  The  only 
eye-witness  of  the  offence,  according  to  the  Sessions  Judge,  was  a  child,  and  as  she  did  not 
understand  the  nature  of  an  oath  or  solemn  affirmation,  her  evidence  was  taken  on  simple 
affirmation.  The  jury  found  the  prisoner  guilty,  and  she  was  sentenced  to  ten  years'  trans- 
portation. Held,  that  the  omission  to  administer  either  an  oath  or  solemn  affirmation, 
although  knowingly  made,  did  not  render  the  child's  evidence  inadmissible.  Held  also 
that  the  omission  by  the  Joint-Magistrate  to  hold  a  preliminary  enquiry  on  the  charge 
under  s.  307  being  an  irregularity  which  prejudiced  the  prisoner  in  her  defence,  the  pro- 
ceedings should  be  quashed,  and  a  new  trial  held. 

The  accused  was  charged  with  throwing  two  children  into  a  well,  one  a  girl, 
aged  about  nine,  and  the  other  a  boy,  about  two-and-a-half  years  of  age,  on  the 
31st  December  1873.  The  prisoner  was  committed  to  the  Sessions  on  the 
charge  of  the  murder  of  the  boy,  and  on  the  6th  February  1874  she  was  ac- 
quitted of  that  charge.  On  the  7th  February  1874  the  Joinl-Magistrate  added 
to  his  former  judgment,  or  reasons  of  committal,  the  following  remarks :  Mussa- 
mut  Itwarya  is  also  committed  to  take  her  trial  before  the  Sessions  Judge  on  a 
charge  of  attempting  to  murder  the  girl  Ramkoori  under  s.  307."  The  prisoner 
was  not  put  on  her  defence,  and  no  witnesses  were  examined  on  the  second 
charge.  The  Magistrate  simply  enquired  of  her  whether  she  wished  to  examine 
any  further  witnesses  before  the  Sessions  Judge,  to  which  she  intimated  she  did 
not  require  any  further  witnesses,  but  would  examine  the  witnesses  named  in 
the  former  charge.  On  the  nth  February  1874  she  was  tried  for  attempt  to 
murder  the  girl,  found  guilty  by  the  majority  of  the  jury,  and  sentenced  to  ten 
years'  transportation. 

The  girl  Ramkoori  was  examined,  and  the  Sessions  Judge  being  of  opinion 
that  she  did  not  understand  the  nature  of  an  oath  allowed  her  to  give  her  testi- 
mony without  oath  or  solemn  affirmation,  and  her  evidence  was  taken  on  simple 
afl&rmation  only.  The  Judge  found  that  she  was  the  only  eye-witness  of  the 
offence. 

Mussamut  Itwarya  appealed.  The  record  of  the  case  having  been  sent  for 
by  the  High  Court  (Kemp  and  Glover,  J  J.),  and  notice  given  to  the  Magistrate, 
the  matter  now  came  on  for  argument. 

Mr.  Collis  (Baboo  Kalikissen  Sen  with  him)  for  the  prisoner. — The  evidence 
of  the  girl  is  inadmissible ;  it  ought  to  have  been  given  on  oath  or  solemn  affirm- 

^  Criminal  Appeal,  No.  20x  of  1874,  against  an  order  of  the  Sessions  Judge  of  Patna, 
dated  the  6th  February  1874. 
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1874.        ation ;  see  ActX^  of  1B75  (th©  foiflian  OfttKs  Act),  s.  s*  TTiat's^otfaft'lays  down 

— -  that  all  witnedecs^nst  be  affintied  or  sworn  \  thatis  the  partrcular  enactment  in  the 

Queen       ^^<^     S.  13  contains  a  general  enactment,  viz.y  that  no  omission  to  take  an  oath 
^'  or  afl&rmation  will  invalidate  the  proeeedkigs.    Where  there  is  a  particular  enaft- 

MussAMAT    ment  and  a  general  enactment  in  the  same  statute,  and  the  latter  taken  in  its 
Itwarya,     most  comprehensive  view  would  overrule  the^former,  the  particular  enactment 
14  B.  L.  R.  54.  must  prevail — Pretty  v.  Solly.}  De  Winton  v.   The  Mayor  of  Brecon?'  see  also 
[2i  W.-i^'  i4.]  the  Queen  v.  Pir&n  /^  therefore  it  is  submitted  that  a  litnited  construction  should 
be  put  on  s.  13,  and' that  /'  no  omission  "  in  that  section  rmist  mean  no  uninten- 
tional omission,  but  in  this  case  the  omission  was  intentional.     No  one  reading- 
the  Oathi  Act  can  doubt  that  the  intention  of  the  Legislature  was  to  make  an  ' 
oslth  or  affirmation  compulsory  on  persons  testifying  in  Court,  and  regard  must 
be  had  to  the  intention  of  the  Legislature — Hawkins  v.  Gathercole.^    Under 
s^  ii8:of:theJEvidence  Act,  a  child  can  be  acompetent  witneissi  but  he  must  give . 
his  evidence  according  to  law,  that  is,  according  to  provisions  of  the  Oaths  Ad; 
the -old  lawv  Act  IL  of  1855,  s.  15,  was  different  as  to  children's  testimony.    l£ 
this  child's  evidence  is  excluded,  there  is  nothing  proved  agamst  the  prisoner^ 
A^ain,  there  has  been  no  preliminary  enquiry  made  by  the  Magistrate  intO'' 
the^  present  charge ;  this  he  was  bound  to  make  under  Ch.  XV.  of  the  Crimi- 
nal Procedupe  (Act  X.  of  1872).     [Kemp.  J. — We  can  direct  a  new  trial.]  It  is 
stibttiitted  that  there  is  no  sufficient  ground  for  such  a  course  in  the  present  case,  . 
there  being  no  evidence  whatever  agamst  the  prisoner  except  that  of  the  girt 
Ramkoori. 

The  Magistrate  did  not  appear. 

The  judgm^tof  the  Court  was  delivered  by- 

K«Mi»j  J.— This* prisoner  has  been  convicted  under  s.  307  of  the  Indian^; 
Penal  Cod©y  and  has.  been  sentenced  to  transportation  for  ten  years.    The  trial  ' 
was  by  jury.    The  points  taken  are,  first,  that  the  Judge  was  wrong  in  not  per- 
mitting th^  jury  to  refer  to  the  evidence  in  a  case  in  which  this  prisoner  was 
committed  for  anoffemie  under  s.  302,  and  of  which  she  has  been  acquitted,* 
inasmuoh  as- the  evidence  in  both  trials  is  the  -same,  and  refers  to  the  same  occur- 
rence and^  to  the  same  party  accused  ;  second,  that  the  evidence  of  the  "witness  " 
Ramkoori  is  not  legal  evidence,  as  s.  1 18  of  the  Evidence  Act  does  not  obvfete  * 
the  aecessily  of  an  oath  or  solemn  affirmation. 

Another  point  of  law  has  been  taken  before  us  by  the  learned  Counsel  whty  " 
^RP§W  for  thcr  prisoner^  namely,  that  no  preliminary  enquiry  was  held  by  th^fc^ ' 
Joint-Magistrate  with  reference  to  the  charge  of  an  offence  under  s.  307,  thSitth^" 
prisoner  was  not  put  upon  her  defence  upon  that  charge,  and  that  she  has  been 
prejudiced  by  this  irregularity  in  the  procedure,  inasmuch  as  she  had  no  oppor- ; 
tunity  of  Cross-examining  the  witnesses  on  this  charge,  and  has  been  deprived 
of  thfe'  bettiefit  of  testing  the  accuracy  of  their  evidence  by  comparing  their  de- 
positibns  in  the  Sessions  Court  with  the  evidence  which  they  gave  before  the 
Joint-Magistrate. 

With^tefereftCe  to  the  objection  taken  as  to  the  inadmissibility  of  the  evi- 
dcfnce  of  the  girt  Ramkoori  under  s.  15  of  Act  II.  of  1855,  the  old  evidence  law/- 
this  evidence  would  have  been  admissible.     S.  1 5  enacts  that "  any  person  who, 

*  36  Beav.  606. 

*  i^'  533- 

*  13  B.  L.  R.  App.  4  (soe  p.  ^3  of  ihi*  book)*. 
«  6  De  G.  M.  &  G.  I ;  see  p.  ax. 
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by  teason  of  immatnce  age  or  waat  of  religious  belief,  or  who,  by  reasbh  df  de-       Ji^ 
left  of  reKgkwis  bdief,  ought  not,  in  the  opinion  of  the  Court,  to  be  adiAftted  — 'ou^St — 
to  gi\®  evidence  on  oath  or  solemn  affirmation,  shall  be  admitted  to  give  evt- 
dence  on  a  simple  affirmation,  declaring  that  he  will  speak  the  truth,  the  whole    ^    ^'  >, 
toitb,  and  nothing  but  the  truth."     Now,  in  this  case  Ramkoorf  is  a  child  of    Jl^^u^  ^^ 
immature  age ;  she  has  been  examined  on  simple  affirmation,  and  her  evidence     wf  if*, 
woiild  have  been  admissible  under  Act  II.  of  1855.    We  have  now  to  consider  *^^  U  •-    * 
whether  under  the  new  law  her  evidence  is  admissible.     iJnder  s.  11 8. of  the  t^^^-  *^'  *40 
Evidence  Act,  this  little  girl  is  a  competent  witness,  for  the  Court  be^ow  has  con- 
sidered that  she  understood  the  questions  put  to  her,  ahd  was  able  to  j^ve 
rational  answers  to  those  questions.    But  it  has  been  contended  that,  altjiough 
she  is  a  competent  witness,  her  statement  is  inadmissible,  inaStnuch  as  it  is  not 
a  statement  on  oath  or  solemn  affirmation,  and  we  have  been  referred  to  Aft  ^C. 
of  1875.    S.  5  ena^s  that  oaths  or  affirmations  shall  be  made  by  the  following 
persons,  namely,  "  all  witnesses,  that  is  t6  say,  all  persons  who  may  lawfully  be 
eacamined,  or  give,  or  be  required  to  give,  evidence  by  or  before  any  Court  or 
petpsoa  having  by  law  or  consent  of  parties  authority  to  examine  such  persons  or 
Id  receive  evidence.'*    The  learned  Counsel,  therefore,  contends  that,  inasmuch 
as  Ais  girl  has  not  been  examined  on  oath  or  solemn  affirmation,  her  evidence 
is  inadmissible ;  but  under  s.  13  of  the  same  Act,  it  is  enacted  that  "  no  omis- 
sion to  take  any  oath  or  make  any  affirmation,  no  substitution  of  any  one  for  any 
other  of  them,  and  no  irregularity  whatever  in  the  form  in  which  any  one  of  them 
is  administered,  shall  invalidate  any  proceeding,  or  render  inadmissible  any  evi- 
dence whatever,  in  or  in  respect  of  which  such  omission,  substitution,, or  irregu- 
larity took  place,  or  shall  affect  the  obligation  of  a  witness  to  state  the  truth." 
Now,  it  is  clear  that,  in  this  case,  the  Sessions  Judge,  being  of  opinion  firom  the 
answers  given  by  this  little  girl  that  she  was  not  aware  of  the  responsibility  of 
an  oath,  examined  her  on  simple  affirmation.    Therefore  the  omission  to 
exai|iine  the  witness  on  oath  or  solemn  affirmation  was  an  omission  which  was 
kaowingly  made  by  the  Judge,  and  it  cannot  be  said  that,  becatise  the  omission 
was  knowingly  made,  it  renders  the  evidence  inadmissible  under  s.  5,  for  s.  13 
ss^s  that  no  omission  of  any  kind,  whether  made  knowingly  or  othefwise^  shaft 
render  the  evidence  of  a  witness  inadmissible.    We,  therefore,  do  not  think,  on 
the  first  point,  that  the  child's  evidence  was  inadmissible,  and  the  Judge  has 
properly  left  the  amount  of  credibility  to  be  attached  to  her  evidence  to  the  con- 
sideration of  the  jury. 

Then  with  reference  to  the  second  point — namely,  tlm  the  Judge  ought  to 
have  allowed  the  jury  to  refer  to  the  evidence  of  the  former  trial  for  murcjer  in 
which  this  prisoner  was  acquitted — ^we  observe  that  the  Judge  in  his^cb^e  to 
the  jury  remarked  "  that  that  case  was  not  before  them,  and  that  they  must  be- 
governed  solely  by  the  evidence  in  the  case  before  them>"  that  is,  the  present 
case,  in  which  the  prisoner  is  charged  with  an  offence  under  s*  307.  With  rer^ 
ference  to  this  point  we  would  refer  to  the  remarks  made  by  the  late  Chief  Justice, 
Sir  Barnes  Peacock,  in  the  case  of  the  Quiscn  v.  Dwarhanath  Dutt^  t,o  t^ye  effeft 
that  a  Court  before  which  a  second  trial  is  held  has  nothing  to  do  >efth  t}ie evi- 
dence given,  on  the  former  trial,  except  for  the  purpose  of  ascertaining  whether 
the  offence  wliich  formed  the  subjeft  of  the  first  trial  is  the  same  as  that  which, 
forms  the  subjeft  of  the  se^nd  cba,rg^  If  the  offence  is  the  same,  the  former 
conviftion  or  acquittal  is  a  bar  to  the  second  trial,  whether  the  second  Court  con- 
siders that  the  former  conviftion  or  acquittal  was  warranted  by  the  evidence  given 

«  7  W.  R.  Cr.  15;  seep.  21. 
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1874.  in  the  first  trial  or  not.  If  the  offence  is  not  the  same,  the  fonnet  conviftion  or 
Qjjjjj^  acquittal  is  no  bar  to  the  trial  upon  the  second  charge,  notwithstanding  that  the 
^  evidence  given  in  the  two  cases  is  the  same ;  and  the  Court,  whether  the  same 

as  that  which  tried  the  prisoner  for  the  first  offence  or  a  different  Court,  is  bound 
to  apply  its  own  judgment  to  the  evidence  before  it,  and  to  give  a  verdift  accord- 
B  L*ft^*     ing  to  its  own  conviftion.    Now,  in  this  case  it  is  clear  that  the  offence  is  not 
r^  w  p    ^1  ^^®  same  on  which  the  prisoner  Itwarya  had  been  committed  on  a  charge  of 
[23  W.  R.  14.J  mm-der  of  the  boy  Juggernath  under  s.  302.    In  the  present  case,  she  is  com- 
mitted on  a  charge  of  attempting  to  murder  the  girl  Ramkoori  under  s.  307 ; 
and,  therefore,  we  do  not  think  that  the  Judge  was  wrong  in  that  part  of  his 
charge  to  the  jury. 

Then  we  come  to  the  third  point,  and  we  think  that  there  must  be  a  re-trial 
for  the  following  reasons:  On  the  31st  December  1873  ^'^  Officiating  Joint- 
Magistrate  of  Patna  drew  up  a  charge  against  the  prisoner  Itwaiya,  charging  her 
with  the  murder  of  Juggernath  under  s.  302 ;  the  prisoner  was  called  upon  to 
enter  upon  her  defence ;  she  did  so,  and  on  the  same  day,  namely,  on  the  3i8t 
of  December,  a  charge  was  drawn  up,  and  she  was  committed  on  that  charge 
alone,  and  she  was  acquitted  of  that  charge  on  the  6th  of  February.  On  the  7th 
of  February  we  find  that  the  Magistrate  adds  the  following  remarks  to  his  for- 
mer judgment  or  reasons  of  committal,  vi%.^  "  Mussamut  Itwarya  is  also  com- 
mitted to  take  her  trial  before  the  Sessions  Judge  on  a  charge  of  attempting  to 
murder  the  girl  Ramkoori  under  s.  307.''  The  prisoner  Itwarya  was  not  put  upon 
her  defence,  no  witnesses  were  examined  with  reference  to  the  second  charge 
under  s.  307,  and  all  that  was  done  was  to  ask  her  on  the  7th  of  February  whether 
she  wished  to  examine  any  further  witnesses  before  the  Sessions  Judge,  on  which 
date  she  intimated  that  she  did  not  require  any  further  witnesses  to  be  sent  for, 
but  would  examine  the  witnesses  she  had  already  named  on  the  former  charge. 
Now,  under  s.  283  of  the  Code  of  Criminal  Procedure,  no  finding  or  sentence 
passed  by  a  Court  of  competent  jurisdiftion  can  be  reversed  or  altered  on  appeal 
on  account  of  any  error  or  defeft  either  in  the  charge  or  in  the  proceedings  on 
of  before  the  trial,  or  on  account  of  the  improper  admission  or  rejeftion  of  any 
evidence,  or  by  any  misdireftion  in  any  charge  to  a  jury,  unless  such  error  or 
defeft  has  occasioned  a  failure  of  justice  either  by  affefting  the  due  conduft  of 
the  prosecution  or  by  prejudicing  the  prisoner  in  his  defence.  Now,  in  this  case 
it  is  clear  that  the  procedure  in  the  Joint-Magistrate's  Court  has  prejudiced  the 
prisoner  in  her  defence ;  she  has  not  had  the  opportunity  which  she  ought  to  have 
had  of  cross-examining  the  witnesses,  and  in  this  case  there  were  none  examined 
in  the  matter  of  the  charge  made  against  her  under  s.  307. 

We  therefore  think  that,  looking  to  the  irregularity  in  the  proceedings  of 
the  Joint-Magistrate  in  this  case,  the  trial  of  the  prisoner  Itwarya  on  a  charge 
under  s.  307  of  the  Indian  Penal  Code  must  be  quashed.  The  Joint-Magistrate 
will  be  direfted  to  hold  a  preliminary  enquiry  according  to  law,  giving  the  pri- 
soner an  opportunity  of  cross-examining  the  witnesses  who  may  be  adduced  in 
support  of  the  charge  under  s.  307,  and  if  he  is  satisfied  with  that  evidence,  he 
can  recommit  her  to  take  her  trial  in  the  Sessions  Court.  The  Magistrate  will 
be  direfted  to  proceed  at  once  with  the  new  trial.^ 

Appeal  allowed. 

*  Post,  Ap.  I  (or  p.  685  of  this  book). 
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[APPELLATE  CRIMINAL.] 

Be/ore  Sir  Richard  Conchy  Ki.,  Chief  Justice,  Mr.  Justice  Phear,  and 
Mr.  Justice  Morris. 

QUEEN  V.  GERALD  MEARES.^  1874. 

Aug.  13. 

Juri$di3ion — European   British   Subje^ — Criminal  Procedure  Code,  A3  X.  of  <       ■ 

i8y2 — 24  &  25  Vtc,  c.  I04f  s.  g — 26  Vic,  c.  67  (Indian  Councils  Ad),  ss.  22     '4  B.  L.  R. 

and  42 — Letters  Patent,  1862,  cl.  21 — Letters  Patent,  186$ — 34  &  35  Vic,  c  34.  106. 

[22  W.  R.  ^  1 
A  European  British  subject  in  the  mofussil  was  convifted  by  a  Magistrate  under  the  '■         *     '  *"'•• 

provisions  or  Ch.  VII.  of  Aft  X.  of  1872.  He  appealed  to  the  High  Court  on  the  ground 
(inter  alia)  that  the  Magistrate  had  no  jurisdiction  to  try  the  case,  inasmuch  as  the  Go- 
vernor-General in  Council  had  not  the  power  under  24  &  2$  Vic,  c.  67,  to  subjeft  a  European 
British  subject  to  any  jurisdiftion  other  than  that  of  the  High  Court,  and  therefore  the  pro- 
visions of  Aft  X.  of  1872,  under  which  the  prisoner  had  been  tried,  were  ultra  vires  and 
ille^I.  Held  that  the  jurisdiftion  of  the  High  Court  as  given  by  the  Letters  Patent  is 
subjeft  to  the  legislative  powers  of  the  Governor- General  in  Council,  and  therefore  the 
Magistrate  had  jurisdiftion  to  try  the  case. 

The  prisoner  Gerald  Meares,  a  European  British  subjeft,  was  convifted  by 
the  Magistrate  of  Jessore  of  the  offence  of  causing  hurt  without  grave  or  sudden 
provocation  to  one  Panchoo,  and  was  sentenced  to  two  months'  rigorous  impri- 
sonment. From  this  sentence  the  prisoner  appealed  to  the  High  Court  under 
the  provisions  of  s.  79  of  the  Criminal  Procedure  Code,  AftX.  of  1872.  Objec- 
tion was  taken  to  the  conviftion  on  the  ground,  amongst  others,  that  the  Magis- 
trate had  no  jurisdiftion  to  try  the  case. 

The  case  came  on  for  hearing  before  Phear  and  Morris,  JJ.,  who  differed 
in  opinion  on  the  merits,  and  the  case  was  re-argued  before  the  Chief  Justice 
and  Phear  and  Morris,  J  J. 

Mr.  Lowe  and  Mr.  Evans  for  the  appellant. 

The  Junior  Government  Pleader  (Baboo  Juggadanund  Mookerjee)  for  the 
Crown. 

Mr.  Lowe  contended  that  the  case  against  the  appellant  was  not  made  out 
by  the  evidence. 

Mr.  Evans  on  the  same  side. — The  High  Court  has  exclusive  jurisdiftion 
over  Her  Majesty's  European  subjefts.  The  provisions  of  Aft  X.  of  1872,  Ch. 
VII.,  by  which  the  Governor-General  in  Council  has  given  jurisdiftion  to 
Magistrates  who  are  also  Justices  of  the  Peace  over  European  British  subjefts 
were  ultra  vires.  The  Indian  Councils  Aft  (24  &  25  Vic,  c.  67)  vests  the  Govern- 
or-General in  Council  with  legislative  powers  over  all  India,  but  s.  22  of  that 
Aft  expressly  provides  that  he  shall  not  have  the  power  to  pass  any  law  or  re- 
gulation which  shall  affeft  the  provisions  of  any  Aft  passed  in  the  same  session 
with  the  Indian  Councils  Aft.  The  Charter  Aft  (24  &  25  Vic,  c  104)  establish- 
ing the  High  Court  was  passed  in  the  same  session  with  the  Indian  Councils 
Aft.  S.  9  of  this  Aft  provides  that  the  High  Courts  established  under  it  shall 
exercise  all  the  powers  possessed  by  the  abolished  Courts,  subjeft  only  to  the 
provisions  of  the  Letters  Patent.  Cl.  21  of  the  Letters  Patent  of  1862  provides 
that  the  High  Court  "  shall  have  ordinary  original  criminal  jurisdiftion  within 
the  local  limits  of  its  ordinary  original  civil  jurisdiftion,  and  in  respeft  of  all  per- 
sons beyond  such  limits  over  whom  the  said  Supreme  Court  at  Calcutta  now  has 
criminal  jurisdiftion."    This  is  a  substantive  part  of  s.  9  of  of  the  Charter  Aft. 

^  Criminal  Appeal,  No.  lox  of  1874,  from  an  order  passed  by  the  Magistrate  of  Jessore, 
on  the  a9th  June  1874. 
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1874.  The  Governor-General  in  Council  is  th^efore  prevented  by  the  very  Aft 

Qu^jj,       which  vested  him  with  legislative  powers  over  all  India  from  making  any  law  or 
^^  regulation  affeding  the  exclusive  jurisdiftion  of  the  High  Court  over  European 

Mearbs  British  subjefts,  which  it  has  received  from  the  old  Supreme  Court.  That  the 
'  Imperial  Legislature  never  intended  the  Governor-General  in  Council  to  have 
the  power  to  derogate  from  the  exclusive  jurisdiction  of  the  High  Court,  appears 
from  the  circumstances  which  followed  upon  the  decision  in  the  case  of  Jieg. 
[22  W.  K.  54O  V.  Reqyy  In  that  case  the  convidion  was  set  aside  by  the  High  Court  of  Bombay, 
who  held  that  the  Bombay  Ad  VII.  of  1867,  under  s.  31  of  which  the  prisoner 
had  been  convifted,  was  ultra  vires,  the  Governor  in  Council  having  no  power 
to  pass  any  measure  by  which  the  exclusive  powers  of  the  High  Court,  among 
them  the  jurisdidion  which  the  said  Court  possessed  through  the  Supreme  Court 
over  Her  Majesty's  European  British  subjefts.  In  consequence  of  this  decision 
the  Supreme  Government  passed  a  special  Aft  in  order  to  remedy  the  defed. 
Ad  XXII.  of  1870  declared  that  the  Ads  passed  by  the  Local  Governors  in 
Council,  making  British  European  subjects  liable  to  tribunals  other  than  the 
High  Courts,  shall  be  deemed  as  valid  as  if  siich  Acts  were  passed  by  the  Go- 
vernor-General of  India  in  Council.  But  there  were  strong  doubts  whether  the 
Governor-General  had  the  power  to  pass  any  law,  declaring  such  Acts  to  be 
valid ;  and  accordingly  the  Imperial  Legislature  was  called  upon  to  confirm 
them  as  valid  by  34  &  35  Vic,  c.  34.  [Couch,  C.J. — That  Ad  was  passed 
merely  to  make  the  powers  of  the  Local  Governors  co-extensive  with  those  of 
the  Grovernor-General.]  It  provides  simply  for  the  extension  of  the  power  of 
making  laws  and  regulations  conferred  on  Governors  of  iPresidencies  in  India 
in  Council  by  the  Indian  Councils  Ad,  24  &  25  Vic,  c  67,  s.  42.  There  is 
no  mention  here  that  the  legislative  powers  of  the  Local  Govem<?rs  in  Council 
shall  be  co-extensive  with  those  of  the  Governor-General  of  India  in  Council 
so  far  as  the  jurisdiction  of  the  High  Court  is  concerned.  The  Governor-Ge- 
neral had  not. the  power  of  making  any  law  which  might  affed  the  jurisdiction 
of  the  High  Courts,  nor  could  he  declare  that  the  Local  Governors  in  Council 
should  have  the  power  which  he  had  not.  The  Imperial  Legislature  conferred 
this  power  on  the  Local  Governors  to  meet  a  special  need.  The  powers  of  the 
Governor-General  in  Council  remained  as  limited  as  before.  The  provisioiw 
of  Ad  X.  of  1872,  Ch.  VII.,  by  which  the  Governor-General  in  CounC|il  has 
vested  Magistrates,  who  are  also  Justices  of  the  Peace,  with  jurisdiction  oyer 
Her  Majesty's  European  British  subjects,  are  therefore  ultra  vires,  I  submit, 
therefore,  that  the  conviction  is  bad,  and  ought  to  be  quashed. 

The  Junior  Government  Pleader  (Baboo  Juggadanumf  Mooker}ee\  on  he-  ^ 
half  of  the  Crown,  contended  that  the  conviction  was  proper  and  legal,  inas- 
much as  it  was  preposterous  to  suppose  that  the  Imperial  Legislature  shpul4 
vest  the  Local  Governors  with  the  powers  which  it  denied  to  the  Governor-Ge- 
neral. Besides,  cl.  44  of  the  Letters  Patent,  1865,  expressly  declares  that  all 
the  provisions  of  the  Letters  Patent  were  to  be  subjed  to  the  legislative  powers 
of  the  Governor-General  in  Council.  Hence,  if  there  was  any  defed,  it  has 
been  cured,  and  the  powers  of  the  High  Court  have  become  subjed  to  the  le- 
gislative powers  of  the  Governor-General.  The  provisions  of  Ad  X.  of  187a 
are  perfectly  valid,  and  the  conviction  under  that  Ad  proper*  and  legal. 

Mr.  Evans  in  reply. 

Cur,  adv.  rmlL 
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The  Jtidges  differed  in  opinion  on  the  merits  of  the  case,  Morris,  J.,  being 1874.. 

of  opinion  that  the  conviction  should  be  quashed,  and  Couch,  C.J.,  and  Phear, 


j:,  thatit  should  be  upheld.  2"^^** 

M^ORRis  J.  (after  giving  his  decision  on  the  evidence,  said  as  to  the  poii;xt     j^g^^gg' 
of  jurisdiction)  :  In  the  view  which  I  take  on  the  merits,  it  is  unnecessary  for  ' 

me  to  say  more  on  the  question  of  jurisdiction  that  has  been  raised  than  that,  in    ^^    '^' 
my  opinion,  the  Magistrate  had  jurisdiction  to  try  the  case.  wo       1 

Couch,  CJ.  (Phear,  J,,  concurring) — Before  giving  my  opinion  as  to  whe- 
ther the  conviction  ought  to  be  reversed,  I  will  dispose  of  the  question  of  the 
jurisdiction  of  the  Magistrate. 

By  the  Indian  Councils  Act,  1861  (24  &  25  Vic,  c.  67),  s.  22,  it  is  pro- 
vided that  "the  Governor-General  in  Council  shall  have  power  at  meetings  for 
the  purpose  of  making  laws  and  regulations,  and  subjeft  to  the  provisions  there- 
in contained,  to  make  laws  and  regulations  for  repealing,  amending,  or  alter- 
ing, any  laws  or  regiilations  whatever  then  in  force,  or  thereafter  to  be  in  force 
in  the  Indian  territories  then  under  the  dominion  of  Her  Majesty,  and  to  make 
laws  and  regulations  for  all  persons,  whether  British  or  native,  foreigners  or 
others,  and  for  all  Courts  of  Justice  whatever,  and  for  all  places  and  things 
whatever  within  the  said  territories,  and  for  all  servants  of  the  Government  of 
Indil  within  the  dominions  of  Princes  and  States  in  alliance  with  Her  Majesty." 

These  words  are  as  general  as  they  can  well  be,  and  undoubtedly  gave  to 
the  Legislative  Council  of  the  Governor-General  power  to  make  laws  for  all 
Courts  of  Justice,  including  the  High  Court,  and  for  all  persons,  whether  Bri- 
tish  or  native.  It  is  then  provided  that  the  Governor-General  in  Council  should  ^ 
not  have  the  power  of  making  any  laws  or  regulations  which  shall  repeal,  or  in 
any  way  affeft,  any  of  the  provisions  of  that  Aft,  or  any  provisions  of  certain 
other  Acts  which  are  named,  or  of  any  Aft  passed  in  that  session  of  Parliament, 
or  thereafter  to  be  passed,  in  anywise  affecting  Her  Majesty's  Indian  territories 
or  the  inhabitants  thereof. 

Now,  the  Aft  for  establishing  the  High  Courts  was  passed  in  the  same  ses- 
sion of  Parliament,  and  the  question  is  whether  the  provisions  in  the  new  Cri- 
minal Procedure  Code  giving  jurisdiction  to  Magistrates  over  European  British 
subjects  come  within  the  words  "  affecting  the  provisions  of  any  Aft  "  passed 
in  the  session  of  Parliament  in  which  the  Indian  Councils  Aft  was  passed.  The 

5th  section  of  24  &  25  Vic,  c  104,  the  Aft  for  establishing  High  Courts  of 
udicature  in  India,  provides  that  "  each  of  the  Pligh  Courts  to  be  established 
under  the  Aft  shall  have  and  exercise  all  such  civil,  criminal,  admiralty  and 
Vice-admiralty,  testamentary,  intestate,  and  matrimonial  jurisdiction,  original  , 
and  appellate,  and  all  such  powers  and  authority  for,  and  in  relation  to,  the 
administration  of.  justice  in  the  Presidency  for  which  it  is  established,  as  Her  Ma- 
jesty may,  by  Letters  Patent,  grant  and  direft,  subject,  however,  to  such  direc- 
tions and  limitations  as  to  the  exercise  of  original  civil  and  criminal  jurisdic- 
tion beyond  the  limits  of  the  Presidency-towns  as  may  be  prescribed  thereby ; 
and  save  as  by  such  Letters  Patent  may  be  otherwise  directed,  and  subject  and 
without  prejudice  to  the  legislative  powers  in  relation  to  the  matters  aforesaid 
of  the  Governor-General  of  India  in  Council,  the  High  Court  to  be  established 
in  each  Presidency  shall  have  and  exercise  all  jurisdiction  and  every  power  and 
authority  whatsoever  in  any  manner  vested  in  any  of  the  Courts  in  the  same  pre- 
sidency abolished  imder  the  Act  at  the  time  of  the  abolition  of  such  last-men- 
tioned Courts. "  Accordingly,  to  the  grammatical  construction  of  this  section 
the  words,  "  subject  and  without  prejudice  to  the  legislative  powers  in  relation  . 
to  the  matters  aforesaid  of  the  Governor-General  of  India  in  Council,"  apply 
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1874*        ^o  th^  provision  that  the  High  Court  shall  have  and  exercise  the  jurisdiction  of 
'  the  Supreme  Court  which  was  abolished  under  the  Act.    They  do  not  apply  to 

QuBBN      ^^Q  former  part  of  the  section.     The  question  then  arises  whether  the  provisions 
"•  in  the  Letters  Patent  as  to  the  jurisdiction  of  the  High  Court  are  to  be  consi- 

Meares,     dered  as  provisions  of  the  Act,  and  therefore  coming  within  the  proviso  which 
14  B.  L.  R.    I  have  read,  that  the  Governor-General  in  Council  should  not  have  the  power  of 
106.         making  any  laws  or  regulations  which  should  repeal,  or  in  any  way  affect,  any 
[22  W.  R.  54.]  of  its  provisions.     Now,  the  Letters  Patent  which  were  issued  after  the  passing 
of  this  Act  provide  in  the  21st  clause  that  the  High  Court  shall,  in  respect  of 
all  persons  beyond  the  limits  of  its  ordinary  original  civil  jurisdiction,  have  the 
jurisdiction  which  the  Supreme  Court  at  Calcutta  then  had.    The  Letters  Pa- 
tent did  no  more  than  would  have  been  done  by  the  latter  part  of  s.  9,  if  they^ 
had  been  silent  as  to  the  jurisdiction  beyond  the  local  limits  of  the  ordinary 
original  jurisdiction. 

If  Her  Majesty  had  said  nothing  about  the  jurisdiction  beyond  those  limits, 
the  jurisdiction  of  the  High  Court  over  European  British  subjects  would  have 
been  given  by  the  Aft  by  the  words  which  say  that  the  High  Court  shall  have 
and  exercise  all  jurisdiction  which  was  vested  in  the  abolished  Courts  ;  and  by 
the  very  words  of  s.  9,  if  that  had  been  the  case,  the  jurisdiction  over  European 
British  subjects  would  have  been  subjeft  to  the  legislative  powers  of  the  Governor- 
General  in  Council.  It  appears  to  me  to  be  unlikely  that  the  Legislature 
intended  that,  if  the  jurisdiction  was  given  by  the  Letters  Patent,  it  should  not 
be  subject  to  the  legislative  powers  of  the  Governor-General  in  Council,  and 
could  only  be  altered  by  an  Act  of  the  Imperial  Legislature ;  but  if  the  Letters 
Patent  omitted  to  mention  it,  and  it  was  given  by  the  High  Court's  Act  itself, 
that  it  should  be  subject  to  those  legislative  powers.  That  appears  to  me  to  be 
unlikely  :  still  if  we  gather  from  the  Act  that  this  was  the  intention,  and  it  ap- 
pears plainly  to  be  so,  we  should  be  obliged  to  give  effect  to  it.  After  consider- 
ation of  this  question,  I  think  that  the  meaning  of  the  words  "  any  provisions 
of  any  Act  passed  in  the  present  session  of  Parliament,  or  hereafter  to  be  pass- 
ed, "  is  provisions  in  the  Act  itself.  For  instance,  there  is  the  qualification  of 
the  Judges  of  the  High  Court.  The  Governor- General  in  Council  has  not' 
power  to  make  an  alteration  in  that.  There  is  an  express  provision  of  the  Act 
upon  the  subject.  So  also  in  s.  15,  there  is  a  provision  giving  to  the  High 
Court  superintendence  over  the  Courts  which  are  subject  to  its  appellate  juris- 
diction. That,  again,  is  a  provision  in  the  Act  which  cannot  be  affected  or  al- 
tered by  the  Governor-General  in  Council.  But  I  am  of  opinion  that  the  words 
"  provisions  in  the  Act ''  do  not  apply  to  what  is  not  in  the  Act  itself,  but  only 
in  the  Letters  Patent,  which  the  Act  authorizes  to  be  issued,  and  which  can 
only  be  said  to  be  a  "  provision  of  the  Act  "  by  relation — by  what  is  rather  a 
forced  construction,  namely,  that  as  the  section  says  that  the  Courts  shall  have 
all  the  jurisdiction  which  shall  be  given  by  the  Letters  Patent,  whatever  is 
given  by  them  becomes  fixed,  and  is  in  the  same  state  as  if  the  words  in  the 
Letters  Patent  had  been  in  the  Act  itself.  I  think  that  was  not  the  intention 
of  the  Legislature,  and  what  has  occurred  subsequently  confirms  me  in  that 
opinion.  By  s.  42  of  the  Indian  Councils  Act,  power  to  make  laws  and  regu- 
lations was  given  to  the  Governors  in  Council  of  the  other  two  Presidencies, 
and  it  was  provided  that  they  should  not  "  have  the  power  of  making  any  laws 
or  regulations  which  shall  in  any  way  affect  any  ofj  the  provisions  of  that  Act, 
or  of  any  other  Act  of  Parliament  in  force  or  thereafter  to  be  in  force  In  such 
Presidency ; "  the  difference  with  respect  to  them  being  that  they  cannot  pass 
an  Act  which  will  affeft  any  Aft  of  the  English  Legislature  in  force  in  Indiaj 
whereas  the  Grovemor-General  in  Council  can  do  so. 
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Two  of  the  Judges  of  the  High  Court  at  Bombay,  in  the  case  of  Queen  v.        1874. 
Reay}  held  that  the  Legislative  Council  of  Bombay  had  not  power  to  confer  * 

criminal  jurisdiction  upon  Magistrates  in  the  mofussil  over  British-born  sub-      Quben 
jefts.    One  of  them  considered  that  the  jurisdiftion  over  British-bom  subjefts  ^* 

was  given  exclusively  first  to  the  Recorder's  Court,  and  through  that  to  the     Mbares, 
Supreme  Court,  by  37  Geo.  III.,  c.  142,  s.  lo ;  and  he  held  that  the  Aft  of  the    *4  B*  L,  R. 
Bombay  Legislative  Coimcil  affefted  the  provisions  of  that  Aft.    The  other         ^^' 
learned  Judge,  Sir  Charles  Sargent,  appears  to  have  rested  his  decision  upon  [mW.  R.54.] 
the  ground  that  the  Aft  of  the  Bombay  Legislative  Council  affefted  the  provi- 
sions of  the  High  Court's  Aft.     But  they  both  agreed  in  holding  that  the  Aft 
of  the  Bombay  Legislative  Council  was  void.     Upon  this  an  Aft  was  passed  by 
the  Legislative  Council  of  the  Governor-General  (Aft  XXII.  of  1870).    In  that 
it  is  recited  that  "  the  Governors  of  the  Presidencies  of  Fort  St.  George  and 
Bombay  in  Council,  and  the  Lieutenant-Governor  of  Bengal  in  Council,  have 
severally  passed  divers  Afts  purporting  to  apply  generally  to  all  persons  within 
the  local  extent  of  the  said  Afts,*'  and  "  that  doubts  have  been  raised  as  to  the 
validity  of  such  Afts  in  so  far  as  they  affeft  to  render  European  British  subjefts 
liable  to  be  convifted  and  punished  by  tribunals  other  than  the  High  Courts 
of  Judicature  at  Fort  William,  Madras,  and  Bombay,  and  "  for  the  purpose  of 
removing  such  doubts,"  it  is  enacted  as  follows  :  "  Every  such  Aft  passed  by 
the  Governor  of  the  Presidency  of  Madras  in  Council,  or  by  the  Governor  of 
the  Presidency  of  Bombay  in  Council,  or  by  the  Lieutenant-Governor  of  Bengal 
in  Council,  shall,  so  far  as  regards  the  liability  of  European  British  subjefts  to 
be  convicted  and  punished  thereimder,  be  and  be  deemed  to  have  been  as  valid 
as  if  it  had  been  passed  by  the  Governor-General  of  India  in  Council  at  a 
meeting  for  the  purpose  of  making  laws  and  regulations."    The  Legislative 
Council  of  India,  doubts  having  arisen  in  consequence  of  the  decision  of  the 
Bombay  High  Court  as  to  the  power  of  the  Local  Legislature  to  make  European 
British  subjefts  liable  to  be  convicted  and  punished  by  other  tribunals  than  the 
High  Courts,  by  declaring  those  Acts  to  be  as  valid  as  if  they  had  been  passed 
by  the  Governor-General  in  Council,  assumes  that  it  has  the  power  to  subject 
British  subjects  tp  a  jurisdiction  other  than  that  of  the  Hii?:h  Courts.    This  hav- 
ing been  done,  but  there  being  still  a  difficulty  as  to  the  further  exercise  of  the 
power  by  the  Local  Legislatures,  Act  XXII.  of  1870  only  making  valid  Acts 
which  had  been  passed,  an  Act  of  the  Imperial  Legislature  was  passed,  namely, 
the  34  &  35  Vic,  c.  34.     This  recites  that  "it  is  expedient  that  the  power  of 
making  laws  and  regulations  conferred  on  Governors  of  Presidencies  in  India 
in  Council  by  the  Indian  Councils  Aft,  24  &  25  Vic,  c  67,  s.  42,  should,  in 
certain  respects,  be  extended,"  and  it  provides  in  the  ist  section  that  "no  law 
or  regulation  heretofore  made  or  hereafter  to  be  made  by  any  Governor  or 
Lieutenant-Governor  in  Council  in  India  in  manner  prescribed  by  the  afore- 
said Act  shall  be  invalid  only  by  reason  that  it  confers  on  Magistrates,  being 
Justices  of  the  Peace,  the  same  jurisdiction  over  European  British  subjects,  as 
such  Governor  or  Lieutenant-Governor  in  Council,  by  regulations  made  as  afore- 
said, could  have  lawfully  conferred  or  could  lawfully  confer  on  Magistrates  in 
the  exercise  of  authority  over  natives  in  the  like  cases."    Now,  if  it  had  been 
supposed  by  the  Imperial  Legislature  that  the  Legislative  Council  of  the  Go- 
vernor-General had  not  the  power  which  it  had  to  alter  or  affect  the  jurisdiction 
over  European  British  subjects,  we  should  expect  to  find  it  conferred  by  this 
Act,  because  it  cannot  be  supposed  that  the  Imperial  Legislature  would  give  to 
the  Governors  in  Council  of  Madras  and  Bombay  a  power  which  it  did  not  in- 
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,    1874.        tend  the  Governor-General  in  Council  to  have.    But  not  only  is  this  not  done, 

Q^jggj^       but  the  Act  XXIL  of  1870  of  the  Governor-General  in  Council  is  noticed  in 

^^  8.  3,  and  its  validity  is  recognized  by  its  being  provided  that  the  Governors  of 

Mft  '  g      Madras  and  Bombay  and  the  Lieutenant-Governor  of  Bengal  in  Council  shall 

fi*L  R     ^^^®  power  to  repeal  or  amend  any  of  the  Acts  declared  by  it  to  be  valid.    So 

"^    '   '    *    there  is  in  this  Act,  34  &  35  Vic,  c.  34,  to  my  mind  a  clear  recognition  of  the 

'^*         existence  of  the  power  of  the  Governor-General  of  India  in  Council  to  subject 

[aa  W*  R.  54']  European  British  subjects  to  a  jurisdiction  other  than  that  of  the  High  Courts. 

It  appears  to  me  to  be  a  legislative  exposition  of  the  meaning  of  the  words  in  the 

Indian  Councils  Act  "  provisions  of  the  Act  or  of  any  Act  hereafter  to  be 

passed." 

I  am,  therefore,  of  opinion  that  there  was  power  to  make  the  provisions  in 
the  new  Code  of  Criminal  Procedure  relating  to  European  British  subjects. 

An  allusion  was  made  in  the  course  of  the  argument  to  a  clause  in  the 
second  Letters  Patent  of  this  Court  issued  in  1865,  by  which  Her  Majesty  de- 
clared that  the  provisions  of  that  Charter  are  subject  to  the  legislative  powers  of 
the  Governor-General  in  Council.  It  appears  to  me,  as  I  intimated  in  the  course 
of  the  argument,  that  this  is  only  a  declaration  what  the  law  was,  inserted 
perhaps  for  the  purpose  of  clearly  showing  that  the  jurisdiction  was  subject  to 
the  Indian  Legislature.  If  the  decision  of  the  question  depended  upon  whether 
Her  Majesty  had  power  to  make  this  provision,  and  to  subject  the  provisions 
in  the  Letters  Patent  to  the  legislative  powers  of  the  Govemor-CJeneral,  there 
would  be  much  greater  difficulty  in  it.  But  my  judgment  is  not  founded  upon 
that.  I  think  it  is  no  more  than  a  declaration  of  what  was  the  state  of  the  law, 
and  what  it  would  have  been  whether  that  clause  had  not  been  in  the  Letters 
Patent. 

Conviction  upheld. 


[FULL  BENCH.] 

Before  Sir  Richard  Couch,  Kt.,  Chief  Justice,  Mr.  Justice  Kemp,  Mr. 
Justice  Jackson,  Mr.  Justice  Phear,  &f  Mr.  Justice  Markby. 

^fl\^^  THE  QUEEN  v.  SEWA  BHOGTA.i 


14  B.  L.  R.  ^ct  X.  of  18^ J,  s,  I J — Omission  to  take  Evidence  on  Oath  or  Affirmation. 

^9A*  The  word  "  omission"  in  s.  13  of  Act  X.  of  1873  includes  any  omission,  and  is  not 

[33  W.  R.  13.]  limited  to  accidental  or  negligent  omissions. 
Jackson,  J.,  dissented. 

The  prisoner  in  this  case  was  convicted  of  murder,  and  sentenced  to  death. 
The  principal  witness  against  him  was  his  nephew,  a  boy  of  ten  years  of  age,  who 
was  examined  at  the  trial  before  the  Judicial  Commissioner  of  Hazaribagh  on 
simple  s^rmation  only. 

The  prisoner  appealed  to  the  High  Court.  The  case  came  on  before 
Couch,  C.J.,  and  Ainsiie,  J.,  who  referred  to  a  Full  Bench  the  question  whether 
the  word  '*  omission,"  in  s.  13  of  Act  X.  of  1873,  includes  any  omission,  and  is 

■  ■       ■■,..,■■..     ■ 

^  Criminal  Reference,  No.  5^  of  1874,  irom  the  Judicial  Commissioner  of  Chota 
Na|(pore,  dated  the  28th  August  1874. 
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not  limited  to  accidental  or  negligent  omissions.     The  reference  was  made  in  1874. 

consequence  of  the  decision  in  Queen  v.  Anunto  Chuckerbutfy.^  Q}jux.h    ' 

The  parties  were  not  represented.  ^, 

The  following  judgments  were  delivered  by  the  Full  Bench  : —  Sjsy^s 

Couch,  C  J.,  (Kemp,  Phear,  and  Markby,  TJ.,  concurring) : — We  are  of    14  B.  L.  R* 
opinion  that  the  word  "  omission,"  in  s.  13  of  Act  A.  of  1873,  includes  any  omis-         a^, 
sion,  and  is  not  limited  to  accidental  or  negligent  omissions.    In  this  case  the  [23  w.  R.  12.] 
affirmation  was  in  fact  omitted  to  be  made,  although  it  was  done  deliberately  and| 
under  the  direction  of  the  Judge.    The  intention  appears  to  have  been  to  pro- 
vide for  every  omission,  substitution,  or  irregularity.   There  is  therefore  no  objec- 
tion to  the  validity  of  the  conviction,  but  under  the  circumstances,  and  consi- 
dering the  evidence  in  the  case,  we  think  the  sentence  of  death  should  not  be 
confirmed.    Instead  thereof  we  pass  a  sentence  of  transportation  for  life. 

Jackson,  J. — I  am  unable  to  concur  in  the  opinion  of  the  majority,  as  I 
cannot  take  the  same  view  of  the  intention  of  the  Legislature  in  using  the  word 
"  omission." 


*  Before  Mr,  Justice  Kemp  and  Mr.  Justice  Birch. 

The  20th  April  l8^4, 

THE  QUEEN  r.  ANUNTO  CHUCKERBUTTY  and  others  (a). 

Act  X.  of  1873,  s.  13 — Omission  to  take  Evidence  on  Oath  or  Affirmation. 

S.  13  of  Act  X.  of  1873  does  not  render  the  evidence  of  a  child  of  nine  years  of  age 
inadmissible,  if  the  evidence  has  been  advisedly,  and  not  by  an  omission,  recorded  with- 
out any  oath  or  affirmation. 

The  prisoners  were  charged  with  abducting  one  Prosonno,  a  girl,  nine  years  of  age, 
from  the  lawful  guardianship  of  her  uncle  Luckhjnarain  Dey,  for  the  purpose  of  marrying 
her  to  the  prisoner  Anundo  Sen.  Upon  the  trial,  the  evidence  of  the  child  was  advisedly, 
and  not  by  omission,  recorded  without  any  oath  or  affirmation. 

The  prisoners,  having  been  found  guilty,  and  sentenced  to  various  terms  of  imprison-' 
ment,  appealed  to  the  High  Court. 

Mr.  Reily  (Baboo  Juggut  Chunder  Banerjee  with  him)  for  the  appellants. 

The  judgment  of  the  Court  was  delivered  by 

Kemp,  J. — ^Anunto  Chuckerbntty,  Anundo  Sen,  Haradhpn  Dey,  and  Aduri,  have  been 
convicted  by  the  Sessions  Judge  of  Midnapore  under  s.  363  of  the  Indian  Penal  Code,  and 
the  prisoners  Anunto  Chuckerbutty  and  Anundo  Sen  have  been  sentenced  to  four  years' 
rigorous  imprisonment,  and  Haradhun  Dey  and  the  female  prisoner  Aduri  to  two  years' 
rigorous  imprisonment.  The  Sessions  Judge  also  finds  the  prisoners  guilty  of  an  offence 
under  s.  366  of  the  Code,  but  he  passes  sentence  under  s.  363  for  the  offence  of  kidnapping. 

The  first  point  taken  by  the  learned  Counsel  who  appears  for  the  prisoner  is,  that  the 
evidence  of  the  witness  Prosonno,  the  niece  of  the  prosecutor,  or  rather  of  the  principal 
witness  in  this  case,  Luckhynarain  Dey,  is  not  admissible,  inasmuch  as  that  evidence  has 
not  been  recorded  on  oath  or  solemn  affirmation.  Under  s.  ii8  of  the  Evidence  Act,  all 
persons  are  competent  to  testify,  unless  the  Court  considers  that  they  are  prevented  from 
understanding  the  questions  put  to  them,  or  from  giving  rational  answers  to  those  ques- 
tions by  tender  years,  extreme  old  age,  disease,  whether  of  body  or  mind,  or  any  other  cause 


(a)  Criminal  Appeal,  No.  230  of  1874,  against  the  order  of  the  Sessions  Judge  of 
Midnapore,  dated  the  19th  March  1874. 
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1874.  It  seems  to  me  that,  in  framing  the  1 3th  section  of  the  Oaths  Act,  it  was  in- 

Qygjjj^      '  tended  to  obviate  the  effect  of  any  evasion  on  the  part  of  witnesses  or  mistake 

^  on  the  part  of  officers  of  the  Court,  and  not  to  give  a  power  to  Judges  or  Magis- 

c   '  trates  to  render  the  whole  Act  as  it  were  ineffectual  by  perversely  or  erroneously 

ordering  that  witnesses  should  not  take  an  oath  or  affirmation.     It  will  be  borne 

B^i^^R     ^^  ^^^^  ^^^^  ^^^  ^^^^  ^^  "^^  merely  imposed  in  criminal  cases  by  the  Act  X.  of 

H    '    '    »    1873  ;  but  the  Code  of  Criminal  Procedure,  s.  331,  expressly  requires  that  wit- 

^^'         nesses  shall  be  examined  on  oath  or  affirmation,  &c.,  according  to  the  provi- 

[33W.R.i20  8ions,  &c. 

It  seems  to  me,  therefore,  that  the  Judge  in  this  case  having  been  directed 
by  law  to  examine  the  witness  in  question  upon  affirmation,  and  having  deter- 
mined that  he  would  not  administer  such  affirmation,  the  witness  has  been  ex- 
amined contrary  to  law,  and  the  evidence  is  inadmissible. 

of  the  same  kind.  This  witness  would  qome  under  the  description  of  a  witness  of  tender 
years,  being  only  nine  years  of  aee,  but  the  Judge  says  that  she  appeared  to  be  a  very  in- 
telligent girl,  and  thoroughly  understood  what  she  was  about  when  questions  were  put  to 
her.  Therefore,  this  witness  would  be  a  competent  witness,  although  of  course  the  amount 
of  credence  to  be  given  to  her  evidence  is  quite  another  matter ;  but  the  learned  Counsel 
further  objects  that,  although  the  girl  is  a  competent  witness  under  s.  1 18,  yet,  inasmuch 
as  all  witnesses,  that  is  to  say,  all  persons,  who  may  lawfully  be  examined,  or  give,  or  be 
required  to  give,  evidence  by  or  before  any  Court  or  person  having  by  law  or  consent  of 
parties  authority  to  examine  such  persons,  or  to  receive  evidence,  should  be  examined  on 
oath  or  solemn  affirmation,  the  witness  Prosonno  ought  to  have  been  so  examined.  S.  13 
of  the  Oaths  Act  says  that  no  omission  to  take  any  oath  or  make  any  affirmation,  no  sub- 
stitution of  any  one  for  any  other  of  them,  and  no  irregularity  whatever  in  the  form  in  which 
any  one  of  them  is  administered,  shall  invalidate  any  proceeding  or  render  inadmissible 
any  evidence  whatever  in  or  in  respect  of  which  such  omission,  substitution,  or  irregularity 
took  place,  or  shall  affect  the  obligation  of  a  witness  to  state  the  truth.  Now,  this  appears 
to  me  to  apply,  for  instance,  to  the  case  of  a  person  who  has  made  a  statement  which  is 
subsequently  found  to  be  a  false  statement,  that  he  shall  not  get  rid  of  the  obligation  of 
stating  the  truth  by  setting  op  a  plea  that  there  has  been  an  omission  on  the  part 
of  the  Court  to  administer  to  him  an  oath  or  solemn  affirmation.  It  does  not  appear 
to  me  that  this  section  would  render  the  evidence  of  a  child  nine  years  old,  whose  evidence, 
as  in  this  case,  has  been  advisedly,  and  not  by  omission,  recorded  without  any  oath  or 
affirmation,  admissible  as  evidence  ;  but,  be  that  as  it  may,  there  is  independent  evidence 
in  this  case  of  the  aunt  of  the  child,^  of  the  uncle  of  the  child,  of  two  neighbours,  and,  I 
may  say,  the  statement  of  Aduri  herself,  the  grand-aunt  of  the  child,  and  of  Haradhun  Dey, 
who  is  also  one  of  the  accused,  before  the  Magistrate.  (The  learned  Judge  then  went  into 
the  other  evidence  in  the  case,  which,  in  the  opinion  of  the  Court,  proved  that  the  chifd 
Prosonno  was,  while  in  the  lawful  guardianship  of  her  uncle  Luckhynarain,  and  during  his 
temporary  absence  from  home,  enticed  away  by  her  grrand-aunt  Aduri,  and  married  against 
her  will,  and  without  Luckhynarain's  consent,  to  Anundo  Sen.  He  continued) : — Looking 
to  the  time  at  which  the  offence  was  committed  durine  the  absence  of  the  girl's  legal 
guardian,  and  to  the  fact  that  the  girl  was  married  against  her  will,  we  think  the  offence 
18  a  very  serious  one,  and  we  are  therefore  not  disposed  to  mitigate  the  sentence  which  has 
been  passed  upon  the  prisoners  by  the  Sessions  Judge.    The  appeal  is  rejected. 
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1874. 

Before  Mr,  Justice  Phear  and  Mr,  Justice  Morris,  j^y  3. 


THE  QUEEN  v,  MUSSAMUT  ITWARYA.1  "bTlT 

Criminal  Procedure  Code  (Act  X,  of  18^2)^  s.  263 — Verdict  of  a  Jury^  when  to  be        Ap.  1 

set  aside. 

In  accordance  with  the  order  of  the  High  Court,  dated  9th  May  1874  (see 
ante  p.  54,  or  p.  673  of  this  book),  the  prisoner  was  again  put  on  her  trial  on  a 
charge,  under  s.  307  of  the  Penal  Code,  of  an  attempt  to  murder  the  girl  Ram- 
koori  by  pushing  her  into  a  well.  The  matter  came  on  the  6th  June  1874,  and 
the  jury  returned  a  unanimous  verdict  of  acquittal.  The  Judge,  however,  dis- 
agreed with  that  verdict,  and  referred  the  case  to  the  High  Court  under  s.  263. 
In  his  reference,  the  Judge  stated  that  "  they  (the  jury)  have  explained  their 
verdict  by  saying  that  they  found  her  (the  prisoner)  not  guilty,  because  there 
was  no  eye-witness  to  the  fact,  and  because  the  evidence  was  contradictory. 
As  I  think  the  evidence  of  the  witness  Ramkoori  is  trustworthy,  and  clearly 
proves  the  offence  with  which  accused  is  charged,  that  there  is  also  corrobo- 
rative evidence  to  a  certain  extent,  and  that  no  reasonable  motive  has  been  shown 
for  attributing  the  ^charge  to  falsehood  or  mistake,  I  have  dissented  from  the 
verdict,  and  think  the  case  should  be  submitted  to  the  High  Court." 

Mr.  Collis  (Baboo  I^ally  Kishen  Sen  with  him)  for  the  prisoner. — Upon  the 
Judge's  own  showing,  this  is  not  a  case  for  the  interference  of  the  High  Court, 
as  it  appears  the  evidence  was  contradictory ;  the  jury  are  the  judges  of  the 
inferences  to  be  drawn  from  the  evidence,  and  they  have  refused  to  infer  the 
guilt  of  the  prisoner  from  it.  The  High  Court  will  only  interfere  when  the  jury 
are  undoubtedly  wrong — The  Queen  v.  Sham  Bagdi^  The  powers  given  to 
this  Court  under  s.  263  are  not  to  be  lightly  exercised,  and  the  unanimous  ver- 
dict of  a  jury  ought  not  to  be  set  aside,  even  if  the  Sessions  Judge  disagrees 
with  it,  unless  the  verdict  is  patently  wrong  and  unsustainable — The  Queen  v. 
Nohin  Chunder  Banerjee^  see  also  The  Queen  v.  Hurro  Manji,^ 

Again,  Ramkoori's  statement  that  she  saw  the  prisoner  throw  her  in  is 
simply  an  inference,  because  she  says  the  prisoner  was  behind  her,  and  she 
was  pushed  in  from  behind. 

The  judgment  of  the  Court  was  delivered  by 

Phear,  J. — ^We  think  that  we  ought  not  to  interfere  with  the  verdict  of  the 
jury  in  this  case. 

*  Criminal  Reference  by  the  Officiating  Sessions  Judge  of  Patna,  dated  the  8th  June 
1874. 

*  13  B.  L.  R.  Ap.  19  (see  p.  667  of  this  book). 

*  13  B.  L.  R  Ap.  ao  (see  p.  667  of  this  book). 

*  Before  Mr,  Justice  Phear  and  Mr,  Justice  Morris, 
The  20th  November  1873, 
THE  QUEEN  v,  HURRO  MANJI  {a). 
Criminal  Procedure  Code  (Act  X,  of  1872),  s,  26j^Verdict  of  Jury,  when  to  be  set  aside 
Phbar,  J. — In  regard  to  this  reference,  made  to  this  Court  under  the  provisions  of 
8. 1163  of  the  Criminal  Procedure  Code,  we  may  say  that  we  entirely  concur  in  the  opinion 


(a)  Criminal  Reference  from  the  Officiating  Sessions  Judge  of  Hooghly,  dated  the 
i8th  September  1873. 
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1874.  The  principle  which  should  govern  this  Court  in  references  of  this  kind 

was  first  explained  in  the  case  of  The  Queen  v.  Nohin  Ckunder  Banerjee}  and 


QuBBN       ^j^  afterwards  expressly  adopted  by  another  Bench  of  this  Court  in  the  case  of 
^'  The  Queen  v,  Hurro  Manji?'    And  we  understand  that  it  has  been  generallj 

MossAMUT    acted  upon  ever  since. 
Itwarya, 

14  B.  L.  R.  Now,  in  the  present  case  there  is  no  evidence  upon  which  a  conviction 

Ap.  I.  could  be  sufficiently  based,  unless  it  be  the  evidence  of  the  child  Ramkoori. 
And  she  does  not  pretend  to  say  that  she  saw  the  prisoner  push  her  into  the 
well.  When  she  states  that  the  prisoner  was  the  person  who  pushed  her  into 
well,  she  plainly  makes  that  statement  as  an  inference  of  fact,  because  she  goes 
on  to  describe  that  she  was  pushed  in  by  some  one  from  behind,  and  the  last  time 
that  she  had  actually  seen  the  prisoner,  according  to  her  own  story,  the  prisoner 
was  at  some  distance  from  her  in  the  house.  The  first  reason,  therefore,  which 
the  jury  give  for  their  verdict  is  strictly  applicable — namely,  that  there  were  no 
eye-witnesses  of  the  principal  fact. 

In  the  absence  of  direct  evidence  that  the  prisoner  did,  in  fact,  push  the 
child  into  the  well,  no  doubt  it  was  competent  to  the  jury  nevertheless  to  come 
to  that  conclusion  frdm  circumstantial  evidence  that  the  prisoner  did  do  so. 
But  the  jury  have  refused  to  come  to  that  conclusion  upon  the  circumstantial 
evidence.  And,  unquestionably,  it  is  possible,  taking  the  facts  of  the  occurrence 
to  be  precisely  those  which  Ramkoori  herself  describes,  that  she  may  have  been 
mistaken  when  she  says  that  she  was  pushed  into  the  well  by  the  prisoner. 
There  are  indeed  reasons  which  have  been  placed  before  us  by  the  learned 
Counsel  who  has  appeared  on  the  part  of  the  prisoner,  which  might  lead  to  the 
inference  that  the  child's  story  cannot  be,  in  all  respects,  very  accurate.  But 
even  assuming  for  the  moment  that  it  is  accurate,  so  far  as  she  describes  the 
facts  from  her  own  observation,  still  it  may  well  enough  be  that  the  cause  which 
made  her  fall  into  the  well,  and  the  little  child  Jaggemath  after  her,  was  not 
a  push  given  by  the  prisoner. 

The  jury  also  state  that  the  evidence  was  contradictory ;  and  this  remark 
seems  to  be  just. 

On  the  whole,  we  feel  impossible  to  say  that  they  were  so  entirely  mistaken 
in  their  verdict — that  they  were  so  patently  wrong — that  we  ought  to  exercise 
the  extraordinary  powers  which  are'  given  to  us  under  s.  263,  and,  setting  aside 
their  verdict,  convict  the  prisoner  accordingly.  We  think  their  verdict  must 
stand,  and  we  direct  that  the  prisoner  be  acquitted  of  this  charge  and  set  at 
liberty. 

lately  expressed  by  this  Court  in  a  recent  case — namely,  "  that  the  powers  given  to  this 
Court  by  s.  363  are  not  to  be  likely  exercised ;  and  that  the  unanimous  verdict  of  a  jury 
ought  not  to  be  set  aside,  even  if  the  Sessions  Judge  disagrees  with  it,  unless  that  verdict 
is  clearly  and  patently  wrong,  and  unsustainable  on  the  evidence."  It  seems  to  us  that 
the  verdict  in  this  case,  with  which  the  Sessions  Judge  disagrees,  cannot  be  said  to  be 
"  clearly  and  patently  wrong,  and  unsustainable  on  the  evidence."  If  the  statement  which 
was  made  by  the  prisoner  in  Court  is  true — and  the  jury  have,  no  doubt,  believed  that  it 
was  true  (indeed,  according  to  the  reference  made  to  us  by  the  Judge,  they  informed  him 
that  they  did  so) — then  their  verdict  was  probably  right  in  fact.  We  therefore  think  that 
there  is  not  sufficient  reason  to  interfere  with  the  verdict  which  they  gave.  That  verdict 
will  consequently  stand,  and  the  record  must  be  sent  back  again. 

^  13  B.  L.  R.  Ap.  20  (see  p.  667  of  this  book). 
^  This  case  is  reproduced  in  the  preceding  page. 
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[APPENDIX.]  yJyZ^e, 

Before  Mr,  Justice  Phear,  &Aug.2. 

15  B.  L.  R. 
In  the  Matter  of  J.  LOUIS,  and  in  the  Matter  of  BENG.  ACT  VI.  of  i  866.      Ap.  14. 

Act  X,  of  iSySt  ^«  ^4T — Transfer  of  Case  to  High  Court — Costs-^Police  MagiS' 
trates — Notes  of  Evidence, 

In  a  case  transferred  tq  the  High  Court  under  s.  147,  Act  X.  of  1875,  the  Court  has 
no  power  to  give  costs. 

Semble. — ^The  case  may  be  transferred  after  final  determination  by  the  Mas^strate. 

Notes  of  the  proceedings  before  them  should  be  taken  in  all  cases  by  the  Judicial  Officers 
of  all  Criminal  Courts  subject  to  the  Act. 

Case  transferred  to  the  High  Court  in  its  Original  Criminal  Jurisdiction 
under  Act  X.  of  1875,  s.  i47»  from  the  Court  of  the  Magistrate  for  the  Southern 
Division  of  the  town  of  Calcutta.  In  this  case  a  summons  was  issued  to  Mr. 
Louis  to  appear  before  the  Magistrate  to  answer  a  charge  of  negleding  to  give 
information  to  the  Registrar  of  the  district  of  the  birth  of  a  child.  The  hearing 
before  the  Magistrate  resulted  in  Mr.  Louis  being  fined  Rs.  20.  He  thereupon 
applied  to  the  High  Court  to  have  the  case  removed,  alleging  in  the  affidavit  in 
support  of  his  application  that  he  had  been  prejudiced  in  making  his  defence 
by  certain  irregularities  which  he  alleged  had  been  committed  in  the  course  of 
the  proceedings  against  him.  The  case  was  ordered  to  be  brought  up  to  the  High 
Court,  and  on  26th  July  it  came  on  for  hearing  before  Phear,  J. 

Mr.  Lowe  on  behalf  of  the  prosecution. 

Mr.  Wood  for  Mr.  Louis. 

For  the  prosecution  an  objection  was  raised  that  s.  1 47,  Act  X.  of  1875,  only 
applied  to  cases  in  course  of  being  heard  by  the  Magistrate,  and  not  to  cases 
finally  decided  by  him,  in  which  sentence  had  been  given;  but  the  objeftion  was 
overruled.  The  case  was  adjourned  for  the  purpose  of  having  the  notes  of  the 
evidence  before  the  Magistrate  sent  up,  but  after  adjournment  it  appeared  that 
no  notes  of  the  evidence  were  taken  before  the  Magistrate,  and  the  conviction 
was  ordered  to  be  quashed,  and  the  fine  refunded.  The  Court  remarked  that 
it  was  incumbent  on  the  Police  Magistrates,  and  all  other  Criminal  Courts  from 
which  cases  might  be  transferred  under  Act  X.  of  1875,  to  take  notes  of  the  evi- 
dence, so  that,  in  the  event  of  the  case  being  transferred,  the  Court  might  have 
the  substance  of  the  proceedings  before  the  Magistrate. 

An  application  by  Mr.  Wood  for  costs  was  refused,  the  Court  being  of  opinion 
that  it  had  no  power  under  the  Act  to  give  costs. 
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[FULL  BENCH.] 
Before  Sir  Barnes  Peacock^  Ki,,  Chief  Justice,  Mr.  Justice  Bay  ley,  Mr,  JusHct      feh>  7. 

Norman^  Mr,  Justice  Pundit,  and  Mr.  Justice  Campbell.  jS«p.  Vol;  ^17. 

THE  QU?EN  V.  LALCHAND  KOWRAH,  CHOWKEEDAR,  and  othihs.^  t5  W.  R.  23.] 

Evidence,  Uncorroborated^^Perjury — Act  II,  of  185$,  s»  aS-^Penal  Code  fActXLV* 

of  860 J,  s.  igj, 

A  person  cannot  be  convicted  in  the  mofussil  of  giving  false  evidence  upon  the  uncor- 
robokrated  6videiice  of  a  single  witness.' 

Can^bell,  %,  dtssenHng. 

This  was  an  appeal  from  a  conviction  before  the  Sessions  Judge  of  Hooglily* 

The  prisoner  Lai  Chand  was  convicted  and  sentenced  to  three  months  ijn-. 
prisonment,  under  s.  1 93  of  the  Penal  Code,  on  a  charge  of  giving  false  evidetice 
in  a  ^age  of  a  judicial  proceeding,  by  falsely  asserting  to  the  Joiitt-Maglstrate 
tibathehad  not  toldthethispector  of  Police  that  he  had  taken  bamboos  from  Kartiok 
dhose,  Rakhal  Sabee,  and  others. 

The  proceedings  before  the  Joint-Magistrate  showed  that  a  charge  was  pend* 
ing  before  him  against  one  Nissa  Ahmed,,the  head-constable  of  Kulsinee,  to  whpm 
a  sum  of  money  had  been  entrusted  for  the  purpose  of  building  a  hut,  that  hri 
had  obtained  materials  withdut  paying  for  them.  The  prisoner  stated  befbfe  the 
Toint-MagiMrate :  "  I  received  from  the  head-constable  the  price  of  all  the  bam- 
TOOS  I  collected  ;  I  did  not  tell  the  Inspector  that  I  received  bamboos  from  Kar- 
tick  Ghose,  Rughoo  Sahee>  and  others  named." 

The  evidence  of  Inspector  Cavanagh  was  as  follows  :— 

"  I  was  investigating  the  conduct  of  the  Kulsinee  head-constable  regard* 
Ing  the  accounts  of  the  zemindary  dak-building  at  Nobogram.  I  remember  that 
the  prisoner  told  me  that  he  had  collected  some  bamboos  for  the  purpose  Of  that 
building.  Lai  Chand  told  me  the  names  of  certain  persons  from  whom  he  had 
received  some  bamboos.  I  don't  remember  the  names  he  mentioned,  but  I  wrote 
them  down,  from  his  mouth  at  the  time,  in  a  memorandum."  Producing  menM>> 
randa  A  and  B,  he  said :  "  These  are  the  memoranda  I  wrote  with  my  own 
hands."  Refreshing  his  memory  from  them,  he  said  :  "  Lai  Chand  told  me  h* 
received  bamboos  from  Kartick  Ghose,  Rakhal  Sahee,  and  others.  1  took  the 
names  down  at  the  time  in  my  memoranda  as  the  prisoners  mentioned  thfe 
names*  They,  of  their  own  accord,  gave  the  names.  I  am  quite  certain  that 
this  is  the  prisoner  who  made  the  assertion.  I  am  quite  certain  that  I  made 
no  mistake ;  and  as  each  prisoner  mentioned  the  names,  I  wrote  fhem  down." 
]^ointing  to  another  document,  he  said :  "  This  is  the  original  diary  written  by 
me  ffom  the  memoranda,  and  is  the  report  referred  to  in  my  deposition  before 
the  Joint-Magistrate." 

^  Committed  by  the  Joint-Magistrate,  and  tried  by  the  Sessions  Judge  of  Hooghly . 
*  StDAet  Kot  18721  •.  134. 

86. 
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1866.  The  Judge,  in  summing  up  the  case  to  the  jury,  said  : — 


QuBBN  "  You  have  to  determine  whether  you  believe  the  Inspector  or  the  prisoners; 

,,,  if  the  former,  you  must  convict ;  if  the  latter,  if  you  think  that  the  prisoner  im- 

Lalchano    intentionally  made  the  false  assertions,  you  must  acquit.    It  is  nothing  to  you 

KowRAH,     whether  the  alleged  false  evidence  was  or  was  not  on  a  point  material  to  the 

Chowkbe-    **^®  ^^  ^^  ^*^®  ^^  which  it  was  given,  or  whether  it  was  on  a  trifling  or  an  im- 

j^j^         portant  point,  or  whether  there  is  any  valid  reason  for  their  making  a  false  state- 

S      Vol*  An  '^^^^*     ^^^  ^^^^  ^  decide  whether  the  prisoners  have  falsely  stated  in  their  de- 

"^     '     '^  positions  as  witnesses  in  the  case  against  the  head-constable  as  to  the  matter  of 

L5  w.     33.J  ^^  building  of  the  zemindary  dik-house,  that  they  did  not  state  as  recited  in  the 

charge.    There  is  only  one  witness  for  the  prosecution,  but  under  s.  j8  of 

Act  II.  of  1855,1  the  evidence  of  that  one  witness,  if  you  believe  it,  is  sufficient 

for  the  conviction  of  the  prisoner ;  for  there  is  no  law  or  practice  of  the  Mofus- 

sil  Sessions  Courts  which  requires  evidence  corroborative  of  such  single  evidence 

in  cases  of  false  evidence." 

The  jury  convicted  the  prisoner  of  giving  false  evidence  before  the  Joint- 
Magistrate,  and  the  Judge  sentenced  him  to  three  months'  rigorous  imprison- 
ment. 

On  appeal  to  the  High  Court,  the  case  was  heard  before  Norman  and  Camp- 
bell, JJ. 

Norman,  J.,  was  of  opinion  that  the  conviction  must  be  quashed  on  the 
ground  that  the  evidence  required  corroboration,  but  Campbell,  J.,  was  of  a 
contrary  opinion.  Therefore  the  following  question  was  referred  to  a  Full 
Bench : — 

"  Whether  a  person  can  be  convicted  in  the  mofussil  of  perjuiy  upon  the 
evidence  of  a  single  witness  uncorroborated." 

The  opinions  of  the  Full  Bench  were  as  follow : — 

Peacock,  C.J.  (after  stating  the  question,  and  reciting  s.  28  of  Aft  II.  <rf 
1855) — ^It  is  said  that  s.  28  does  not  extend  to  the  Mofussil  Court ;  and  that  it 
applies  only  to  the  High  Court  on  its  Original  Side,  inasmuch  as  the  Aft  was 
intended  to  apply  only  to  Her  Majesty's  Supreme  Courts.  That  depends  upon 
the  construction  which  is  to  be  put  upon  the  words,  in  the  general  rule  laid  down 
in  s.  28,  "  in  any  such  Court,"  or  "  before  any  such  person."  Now,  it  so  happens 
that  8.  27,  which  immediately  precedes  the  section  in  question,  says  :  "The 
rules  of  evidence  in  Her  Majesty's  Supreme  Courts  as  to  matters  of  Ecclesias- 
tical or  Admiralty  Civil  Jurisdicfion  shall  be  the  same  as  they  are  on  the  Plea 
Side  of  the  ssdd  Courts ;"  and  it  is  argued  from  that  that,  when  s.  28  uses  the 
words  "  in  such  Courts,"  it  means  in  any  such  Court  as  is  lastly  above-mention- 
ed, ws.,  Her  Majesty's  Supreme  Courts.  But  it  appears  to  me  that  that  con- 
struction is  not  correct.  S.  27  was  not  intended  to  alter  the  rules  of  evidence 
in  every  branch  of  the  Supreme  Courts,  but  only  to  make  the  rules  of  evidence 
in  matters  of  Ecclesiastical  or  Admiralty  Civil  Jurisdiction  the  same  as  those  on 
the  Plea  Side  of  the  said  Courts.  That  was  the  sole  object  of  s.  27,  and  it  did 
not  apply  to  matters  of  Criminal  Jurisdiction.  But  s.  28  applies  to  cases  of 
treason  and  perjury,  and  to  all  cases  of  every  kind ;  and  it  appears  to  me  that 
the  words  "before  any  such  Courts"  were  intended  to  refer  to  all  Courts  of  Justice 

*  Ad  IL  of  i8ss,  s,  28, — "  Except  in  cases  of  treason,  the  direct  evidence  of  one  wit- 
ness, who  is  entitled  to  full  credit,  shall  be  sufficient  for  proof  of  any  fact  in  any  such  Court 
Or  before  any  such  person.  But  this  provision  shall  not  afFect  any  rule  or  practice  of  any 
Court  that  requires  corroborative  evidence  in  support' of  the  toBtimonj  of  an  aocbmplice 
or  <f  a  single  witness  in  the  case  of  perjucy." 
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in  the  territories  then  in  the  possession  and  under  the  government  of  the  East        i805. 
India  Company,  as  mentioned  in  s.  2  of  the  Aft.    The  words  "  or  before  any 
such  person"  cannot  refer  to  persons  mentioned  in  s.  27,  as  no  persons  are      «""■>* 
mentioned  therein.    They  in  like  manner  refer  to  the  persons  mentioned  in  '* 

s.  2,  VIZ,,  all  persons  having,  by  law,  or  consent  of  parties,  authority  to  take  evi-    Lalchawo 
dence.     Ss.  3,  5,  7,  1 1,  and  other  sections,  use  the  words  "  all  such  Courts  and     Kowrah, 
persons  aforesaid,"  and  ss.  6, 9,  12,  and  other  sections,  use  the  words  "  all  such    Chowkeb- 
Courts  and  persons  aforesaid,"  referring  to  the  Courts  and  persons  mentioned      .  dar. 
In  s.  2.    The  Aft  passed  was  for  the  improvement  of  the  law  of  evidence,  not  Sup.  Vol.  417. 
only  in  the  Supreme  Courts,  but  in  all  the  Courts  of  the  country.    Neither  the  [5  W.  R.  23.] 
title  nor  the  preamble  limit  the  Aft  to  the  Supreme  Courts. 

If  the  words  "  such  Courts,"  in  s.  28,  refer  to  the  Supreme  Courts,  because 
those  were  the  Courts  last-mentioned,  ss.  30,  41,  and  45,  which  use  the  words 
"  such  Court  or  person,"  must,  upon  the  same  reasoning,  be  construed  to  refer 
to  the  Supreme  Courts.  The  Aft  recites  that  it  is  expedient,  further,  to  improve 
the  law  of  evidence,  and  then  proceeds  to  enaft  "  that,  within  the  territories  in 
the  possession  and  under  the  government  of  the  East  India  Company,  all  Courts 
of  justice,  and  all  persons  having,  by  law,  or  consent  of  parties,  authority 
to  take  evidence,  shall  take  judicial  notice,"  &c.  Further,  the  proviso  in  s.  28 
shows  that "  any  such  Court  was  not  intended  to  refer  simply  to  the  Supreme 
Courts ;  it  say :  "  But  this  provision,"  that  is,  the  provision  that  the  evidence  of 
one  witness,  who  is  entitled  to  full  credit,  shall  be  sufficient  for  proof,  and  "  shall 
not  affect  any  rule  or  practice  of  any  Court  that  requires  corroborative  evidence 
in  support  of  the  testimony  of  an  accomplice  or  of  a  single  witness  in  the  case 
of  perjury." 

Now,  the  words  "  of  any  Court "  would  not  have  been  used  in  the  proviso 
of  the  preceding  part  of  the  section  had  they  been  intended  to  apply  only  to  the 
Supreme  Courts ;  whereas,  if  my  construction  is  correct  that  the  words  "  such 
Courts  "  and  "  such  person  "  refer  to  the  Courts  and  persons  mentioned  in  the 
second  section  of  the  Aft,  the  words  "  of  any  Court,"  &c.,  are  applicable  and 
correct.  According  to  the  law  as  administered  in  the  exercise  of  Original  Cri- 
minal Jurisdiction,  the  evidence  of  only  one  witness,  uncorroborated,  is  not  suffi- 
cient to  convict  of  perjury,  because  it  is  governed  by  the  rules  of  the  law  of 
England.  I  do  not  mean  to  say  that  every  rule  of  the  law  of  evidence  as  ad- 
ministered in  England  applies  to  the  mof  ussil,  but  I  cannot  think  that  we  ought 
to  put  such  a  construction  upon  s.  28,  Aft  II.  of  1855,  as  would  allow  a  person 
to  be  convicted  of  perjury  at  Alipore,  or  in  other  parts  of  the  mofussil,  upon  the 
uncorroborated  testimony  of  a  single  witness,  when  such  evidence  would  be  in- 
sufficient for  a  conviction  in  Calcutta  before  the  High  Court  in  the  exercise  of  its 
Original  Criminal  Jurisdiction.  Such  a  construction  would  not  be  very  consistent. 
But,  if  the  law  is  so,  we  are  bound  by  it.  If  there  was  any  rule  or  practice  In 
the  Sudder  Court  or  in  the  Courts  in  the  mofussil,  which,  before  Aft  II.  of  1855, 
prevented  a  conviction  for  perjury  upon  the  evidence  of  a  single  witness  with- 
out any  corroboration,  it  appears  to  me  that  such  Courts  fall  within  the  proviso 
in  s.  28.  Now,  there  is  a  case  which  was  decided  by  Mr.  Samuells  in  the  Sud- 
der Court,  Government  v.  Goreeb  Peadah}  in  which  the  rule  was  laid  down  as 
follows  :  "  Perjury  is  not  to  be  assumed,  because  the  story  of  one  man  aj^ars 
to  be  more  credible  than  that  of  another.  There  must  be  certain  proof  adduced, 
independent  of  the  oath  of  one  of  the  parties,  that  the  deposition  of  the  other 
is  false  ; "  that  is  to  say,  the  oath  of  one  man  is  not  sufficient  to  convict  another 
of  perjury,  when  he  has  sworn  to  the  contrary ;  that  jrou  are  not  to  take  die  evl- 

*  9  Niz.  Ad.  Rep.  210. 


Digitized  by 


Google 


<9i  BENQAt  HAW  SePOJim.  SUPi  VQt. 

MSi       deuce  wlifeb,  by  an  accident,  is  the  more  credible  for  tbe  purpose  of  omvtctiiig 

Q^^jjj^      of  perjury,  but  you  must  bring  something  corroborative  or  something  more  than 

^  tbe  evidence  <rf  one  witness.    This  rule,  which  was  laid  down  by  the  Sadder 

^'  Court  in  this  case,  is  supported  by  other  cases,  and  is  in  accord^Jice  with  tbe 

M^HAHO    p^ijiQipi^  Qf  the  English  law.    Indeed,  I  think,  I  may  safely  say  that  it  was  the 

l^wEAHr    py^tice  of  the  Sudder  Nizamut  and  of  the  Mofussil  Courts  not  to  allow  a  con* 

Chowk^    viction  of  perjury  upon  the  uncorroborated  evidence  of  a  single  witness.    Con* 

?A%        lequeutly,  the  case  does  not  fall  within  the  general  rule  of  s.  28,  inasmuch  as 

Sfif^,  Vd.  4*r«  H  is  tftken  out  of  that  rule  by  the  provision  which  says  that  the  rule  is  not  to  affect 

Is  W,  R*  a3r)  any  rule  or  practice  of  any  Court  that  requires  aMToborative  evidence  of  4  single 

witness  in  a  case  of  perjury. 

We  do  not  sit  here  to  make  the  law,  nor  to  exercise  the  functions  of  Legis- 
latures, but  to  administer  the  law,  as  in  our  consciences  we  believe  it  to  exist 
It  is  unnecessary,  therefore,  to  enquire  whether  the  rule  of  English  law  or  the 
rale  of  practice  of  the  Mofussil  Courts  are  founded  upon  sound  and  correct 
principles  or  not. 

Batlby,  J. — In  this  case  I  would  distinctly  confine  myself  to  the  case  as 
one  of  perjury.  The  question  then  is  whether,  when  A  has  deposed  one  way, 
and  B  has  deposed  exactly  the  contrary,  and  upon  this  B  is  accused  of  perjuiy, 
the  ^atement  of  A  on  oath,  which  is  one  statement  against  that  of  B  also  on  oadi, 
will  require  some  corroboration  before  B  can  be  convicted  of  perjury,  I  think 
that  the  principle  laid  down  in  the  decision  of  Mr.  Samuells  in  the  case  of  G^ 
wmmmi  v.  Croneb  Peadahy  is  that  which  should  be  followed.  That  case  is  very 
imaiogOus  to  this.  The  principle  I  would  follow  here  is  enunciated  in  the  fol- 
lowing words  :  "  The  conviction,  which  is  founded  simply  on  the  oath  of  the 
persons  accused  by  the  prisoner,  cannot  stand.  If  I  were  to  affirm  such  a  con- 
viction, no  person  bringing  a  charge  against  a  darogah,  who  happened  to  tnyof 
tbe  good  opinion  of  the  Judge  and  Magistrate  of  that  district,  would  be  safe. 
Perjuiy  is  not  to  be  assumed,  because  the  story  of  one  tnan  appears  to  be  more 
credible  than  that  of  another.  There  must  be  certain  proof  adduced,  independ- 
ent of  the  oath  of  one  of  the  parties,  that  the  deposition  of  the  other  is  false." 
A3  I  said  before,  tbe  case  before  us  is  a  case  of  perjury,  and  therefore  I  would 
not  go  beyond  it,  or  enter  into  any  other  question  of  the  construction  or  appli- 
cation of  Aft  II.  of  1855,  irrespective  oi  this  case  of  perjury. 

Norman,  J.  (after  stating  the  facts  as  {U>ove). — ^I  may  observe  that  the  pri- 
soner was  called  before  the  Joint-Magistrate  to  prove  that  by  the  desire  of  the 
bead-constable  he  had  taken  bamboos,  without  paying  for  them,  from  Kartick 
Gbo$e  and  other  villagers.  He  denied  it.  The  question,  whether  he  had  not 
told  the  Inspector  that  he  had  not  done  so,  was  apparently  put  to  him,  in  ^der 
.  to  show  that  his  statement  before  the  Magistrate  was  at  variance  with  the  state- 
ment made  by  him  to  the  Inspector,  and,  consequently,  that  his  evidence  in  ex- 
euipation  of  the  head-constable  was  not  to  be  relied  on^  as  opposed  to  that  which 
It  was  expected  diat  Kartick  Ghose  and  the  other  villagers  would  give.  It  w^ 
,  clearly  material  as  affecting  his  credit  and  the  credibility  of  his  statement  on  oa^ 
before  the  Magistrate.  It  is,  therefore,  not  necessary  for  me  to  express  any 
opinion  as  to  whether  a  false  statement  made  by  a  witness  on  a  point  wholly 
iminaterial  to  the  issue  in  a  cause  is  a  giving  of  false  evidence,  and,  as  such, 
punishable  under  the  193rd  section. 

The  only  other  point  is,  that  the  prisoner  was  convicted  of  giving  false  evi- 
dence, the  only  proof  that  the  testimony  was  false  being  that  of  a  single  witness  • 
S.  28,  Ad  II.  of  1855,  enacts  (reads).    An  accomplice  can  hardly  be  said  to  be 

}  9  Nis.  Ad.  Rep.  aid. 
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4  wHnass  entitled  to  loll  ^credit    I  ani  disposed  to  Uiink  that,  by  the  law  of  fvi^  »8^« 

deuce  in  this  country,  and  the  practice  of  the  late  Sudder  Court,  the  testimony  " 

of  an  accomplice  required  confirmation  (see  Regulation  X.  of  1824).    I  think  0^»*l' 

tteit  by  the  rule  and  practice  of  the  late  Sudder  Court  some  corroborative  evi-  •• 

dence  was  required  to  prove  the  falsehood  of  the  statement  on  which  perjury  is  I*ALCHAiib 

assigned :  that  a  conviction  for  perjury  was  not  allowed  to  stand  where  there  Kowbaa» 

was  the  mere  uncorroborated  oath  of  the  prosecutor  against  the  oath  of  the  pri-  Chowkis* 

aoner.    See  a  case  in  Beaufort's  Digest,  para.  4508,  in  which,  however,  the  rule  sai» 
was  probably  misapplied.    See  also  Govemmeni  v.  Goreeb  Ptadah}  Vah^tl  f^Sop.  Vol.  41ft. 

Go^ernmeni  v.  Mussumai  Kukha?  and  Government  v.  Khooman?  [s  W*  R,  25.] 
I  am  sure  that  the  rule  rested  on  sound  policy. 

After  a  very  careful  consideration,  I  am  disposed  to  think  that  the  evidence 
pf  two  witnesses,  or  at  least  some  corroborative  evidence  of  the  oath  of  a  single 

S'toess,  is  still  necessary  to  prove  the  falsehood  of  any  statement  charged  to  be 
Ise  evidence.  But  I  feel  considerable  diffidence  on  the  subject.  My  view 
is,  however,  apparently  in  accordance  with  the  opinion  of  Mr.  Norton  in  his 
Work  on  Evidence,  s.  622.  The  cases  of  the  other  prisoners,  who  were  tried 
it  the  same  time,  are  precisely  similar.  I  would  quash  the  conviction.  I  should 
regret  the  acquittal  of  the  prisoners  on  this  ground,  the  less  because  of  the  shape 
which  the  charge  in  the  present  instance  has  assumed.  The  substantial  offence 
of  which  the  prisoners  were  apparently  guilty  was  that  of  giving  false  evidence 
ya  order  to  screen  an  offender.  In  order  to  punish  them  for  that  offence,  of 
which  there  was  no  sufficient  proof,  they  are  charged  with  having  spoken  falsely, 
by  denying  that  they  made  a  particular  statement  to  the  police-office^.  The 
confessions  of  persons  accused,  made  before  police-constables,  are  not  admitted 
as  evidence  of  guilt ;  and  it  would  certainly  seem  to  be  a  dangerous  practice 
that  one  who  has  made  such  a  statement  or  confession  before  a  single  police^ 
constable  should  be  compellable  to  repeat  or  admit  that  he  made  the  confession 
before  the  Magistrate  or  Judge,  on  pain  of  being  charged  with  perjury  if  he 
retracts  and  denies  that  he  made  the  statement.  If  the  statements  or  the  prisoners 
made  to  the  Inspector  are  true,  they  are  probably  liable  to  be  charged  as  guilty 
of,  or  of  abetting,  offences  under  the  105  th  or  tiie  409th  section  of  the  Penal 
Code. 

The  case  having  been  referred  to  the  Full  Bench  on  the  second  point,  as 
the  majority  of  such  Court  agree  with  me,  the  convictions  will  be  quashed. 

Pundit,  J.— I  believe  that  in  the  late  Sudder  Nizamut  the  Judges  almost 
invariably  convicted  prisoners  tried  for  perjury,  when  the  oath  against  the  former 
oath  of  the  prisoner  was  corroborated,  and  so  I  should  hold  in  this  case  that  the 
testimony  of  one  witness  is  not  sufficiently  legal  to  convict  the  prisoner. 

Campbell,  J. — ^The  question  arising  in  this  case  is  a  point  of  law  in  a  cri- 
mmal  appeal,  from  a  conviction  by  jury  for  false  evidence,  first  heard  by  Normaa, 
J.,  and  myself.  There  was  a  difference  of  opinion,  on  account  of  whkh  we 
thought  it  necessaiy  to  refer  the  case  to  a  Full  Bench. 

If  I  were  charging  a  jury,  or  advising  an  inexperienced  Judge,  I  should 
probably  say  that,  in  ninety-nine  cases  out  of  a  hundred,  a  single  witness  would 
not  suffice  for  a  conviction  in  a  case  of  this  kind.  As  a  matter  of  credibility,  I 
have  no  doubt  that  it  is  so.    But  we  are  now  called  on  to  determine  the  matter 

^  9  Niz.  Ad.  Rep.  210. 

'  I  Niz.  Ad,  Rep.  ed.  by  Macnaughten  giA. 

*  a  Niz.  Ad.  Rep.  ed.  by  Macnaughten  f6o, 
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t8($g.        simply  as  a  dry  point  of  law,  and  of  law  only.    The  prisoner  has  been  convicted 
Quggj,      of  false  evidence  in  a  trial  by  jury  in  the  Sessions  Court,  upon  the  evidence  of 
^  one  witness,  which  the  jury  and  the  Judge  deemed  worthy  of  entire  credit ;  and 

Lalchand  ^^  learned  colleague  and  myself,  who  sat  on  the  Division  Bench,  were  agreed 
that,  as  a  question  of  fact,  we  neither  had  the  power  to  interfere,  nor  saw  any 
^owRAH,  reason  for  interfering,  with  that  conviction ;  that  in  this  respect-the  appeal  could 
Chowkeb-  ^^^  Yit  sustained.  The  only  question  is  whether,  that  being  so,  we  are,  as  a 
DAR,  matter  of  technical  law,  bound  to  quash  the  conviction ;  to  say,  we  have  no 
3ap.  Vol.  417.  doubt  of  the  truth  of  the  evidence  for  the  prosecution,  we  haVe  no  doubt  of  die 
[S  W.  R,  23.]  guilt  of  the  prisoner,  we  have  no  power  to  interfere  with  the  finding  of  a  jury 
on  the  facts,  but  still  we  are,  in  a  case  of  perjury,  bound  by  a  technical  rule 
to  release  the  prisoners,  because  the  evidence  of  one  witness  is,  in  law  as  distin- 
guished from  fact,  insufficient  for  a  conviction,  and  the  jury  cannot  legally  find 
a  verdict  upon  it.  I  concur  in  the  view  of  Act  II.  of  1855,  s.  28,  which  has  beeii 
taken  by  my  learned  colleagues.  The  first  sentence  of  that  section  lays  down 
the  general  law  of  British  India,  viz,,  that  one  witness  of  unlmpeached  credit  is 
(if  believed  by  the  Court)  sufficient  for  a  conviction  in  a  case  of  penury,  or  in 
any  other  case.  The  second  sentence  makes  an  exception  in  regard  to  Courts 
where  a  contrary  rule  or  practice  is  already  established.  It  is  not,  I  think,  ne- 
cessary here  to  discuss  whether,  in  English  Courts,  there  is  really  on  this  sub- 
ject a  rule  of  legal  effect ;  whether,  in  a  case  of  perjury  proved  by  a  single 
witness,  the  question  is  one  for  the  jury  or  for  the  Judge.  I  have  no  doubt  that 
since  the  English  law  prevailed  in  the  late  Supreme  Courts,  and  it  was  not  in 
1855  thought  necessary  to  go  beyond  that  law  for  the  purpose  of  rendering  the 
law  of  those  Courts  uniform  with  that  of  British  India  in  general,  the  second 
sentence  of  s.  28  was  intended  to  reserve  the  law  of  England  in  those  Courts  in 
regard  to  the  point  now  before  us,  whatever  the  Judges  might  construe  that  law 
to  be.  Up  to  the  present  moment,  the  Criminal  Procedure  is  entirely  different 
within  and  without  the  limits  of  the  original  jurisdiction  of  the  High  Court ;  and 
it  seems  to  me  that,  in  1855,  the  Legislature  recognised  and  contemplated  a 
very  wide  difference  in  the  Criminal  Law  and  Procedure  within  and  without  the 
Mahratta  ditch.  But  the  wording  of  the  second  sentence  of  s.  2 8,  even  if  specially 
designed  for  the  Supreme  Courts,  in  terms  extends  to  all  Courts  in  which  there 
had  been  previously  established  a  rule  or  practice  requiring  corroborative  evi- 
dence in  support  of  the  testimony  of  a  single  witness  in  the  case  of  perjury. 
The  question  is,  therefore,  narrowed  to  this,  viz,,  whether  in  the  Courts  of  Bengal 
such  a  legal  rule  or  practice  had  been  established.  I  think,  however,  that  when 
the  Legislature  had  laid  down  a  broad  and  liberal  rule  for  British  India,  and 
allows  only  of  exception  in  regard  to  certain  Courts,  then,  before  we  establish 
the  exception  in  the  Courts  of  Bengal,  before  we  give  effect  to  a  highly  tech- 
nical rule  at  variance  with  the  general  law  of  British  India,  we  must  be  satisfied 
that,  in  reality,  such  a  rule  was  clearly,  distinctly,  and  definitely  established  as 
matter  of  law.  Previous  to  the  Penal  Code,  the  criminal  law  of  the  Mofussil 
Courts  was  very  vague  and  uncertain.  It  may  be  that,  both  in  criminal  and  civil 
matters,  single  Judges  may  occasionally  have  somewhat  loosely  quoted  what 
they  supposed  to  be  the  rules  of  English  law.  But  I  cannot  think  that  two  or 
three  isolated  instances  of  such  references,  culled  from  a  vast  number  of  deci- 
sions extending  over  very  many  years,  would  suffice  to  establish  a  rule  of  law. 
In  this  instance,  so  far  as  I  have  seen,  even  such  dicta  are  quite  wanting.  A 
great  deal  depends  on  the  way  in  which  the  word  "  practice  "  is  understood. 
I  quite  admit  that  it  may  be  found  that,  in  practice,  in  a  very  great  many  cases, 
a  single  witness,  uncorroborated,  was  not  deemed  sufficient  for  a  conviction  for 
perjury.    But  that  is,  in  my  view,  a  question  of  the  credibility,  not  of  the  a$- 
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missibility,  of  the  evidence.    The  question  is  whether  there  is  a  practice  elevated        1874. 
to  the  dignity  of  an  absolute  rule  of  law,  viz,,  that  though  we  may,  to  the  fullest 
extent,  believe  the  evidence,  we  cannot  convict  upon  it,  and  must  set  aside  the      Qubew 
verdict  of  a  jury.    Such  a  rule  of  law  must,  it  seems  to  me,  have  been  clearly  •• 

enunciated  and  consistently  acted  on  before  it  can  be  binding  upon  us  under    Lalchand 
the  terms  of  the  statute.    I  cannot  see  that  it  has  been  so.     I  do  not  find  it    Kowrah, 
clearly  and  broadly  expressed  in  unambiguous  terms  in  a  single  case  which  has    Chowkkb* 
come  to  my  notice.  dab, 

Beaufort  quotes  one  case  in  which  the  Judge  refused  to  convict  for  perjury  ^wp*  Vol.  417. 
on  the  evidence  of  two  witnesses,  because  it  was  oath  against  oath;  that  can  [5W.  R.23.] 
hardly  be  applicable.  One  or  two  other  cases  have  been  examined,  and  espe- 
cially one  is  relied  on,  decided  by  Mr.  Samuells — Government  v.  Goreeb  Peadah^ 
— in  which  it  seems  to  me  that  the  expressions  used  mean  that,  in  the  particular 
case,  the  Judge  did  not  think,  and  in  similar  cases  would  not  think,  the  unsup- 
ported testimony  of  one  or  two  witnesses  interested  in  the  matter  sufficiently 
credible.  In  truth,  on  examining  that  case,  I  find  that  there  were  two  witnesses 
who  directly  swore  to  the  perjury — "the  darogah  and  a  burkundaz  named 
Meheeroollah."  Mr.  Samuells  also  says :  "  The  only  evidence  against  the 
prisoner  is  that  of  the  darogah  and  the  burkundaz  whom  he  had  accused, 
and  the  conviction,  founded  simply  on  the  oath  of  the  persons  accused  by  the 
prisoner,  cannot  stand."  It  is  evident  that  this  case  is  not  in  point,  nor  have 
I  seen  any  other  more  so.  I  cannot  see  that  any  rule  of  law  on  the  subject  was 
established  in  the  Courts  of  Bengal,  and,  therefore,  I  would  not  give  effect  to 
such  a  technical  rule  in  opposition  to  the  general  law  of  India. 

The  appellants  having  been  convicted  by  the  jury,  I  would  dismiss  the 
appeal. 


Se/ore  Sir  Barnes  Peacock,  Kt,,  Chief  Justice,  Mr,  Justice  Trevor,  Mr,  Justice 
Seton-Karr,  Mr,  Justice  L.  S,  Jackson,  and  Mr,  Justice  Macpherson, 

THE  QUEEN  v.  GODAI  RAOUT.»  1866. 

Feb,  15. 
Review  of  Judgment  in  Criminal  Cases — Criminal  Procedure  Code  (Act  XXV.  of 


1861J,  ss.  404,  40s,  43^— Reg,  IX.  of  lygs,  s,  73^Reg.  XIV,  of  18'jo,  ss.  3  &  4  Sup.  Vol.  436. 
■  -^Act  XVII.  of  1862,  [5  W.  R.  61.} 

The  High  Court  cannot  review  its  judgment  passed  in  a  criminal  case  before  it  on 
appeal. 

The  prisoner  in  this  case  was  tried  by  a  jury,  and  convicted.  He  appealed 
to  the  High  Court,  and  was  heard,  by  Counsel,  before  Seton-Karr  and  Mac- 
pherson, JJ.,  who  dismissed  the  appeal,  confirming  the  conviction  and  sentence. 

Mr.  Cochrane,  for  the  prisoner,  applied  for  a  review  of  judgment  on  the 
ground  that  it  was  wrong  in  law. 

Upon  this  application  the  Court  referred  the  following  question  to  a  Full 
Bench : — 

"  Whether  the  Court  has  any  power  to  entertain  an  application  to  review 
its  judgment  passed  in  a  criminal  case  before  it  on  appeal." 

1  9  Kiz.  Ad.  Rep.  3io. 

^  Committed  by  the  Magistrate  and  tried  by  the  Sessions  Judge  of  24-Per|runnas. 
See  In  the  Matter  of  the  Petition  of  the  Government  of  Bengal,  9  B.  L  R.  340  &  347 
(or  p.  535  of  this  book). 
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tyg>  In  leferrmg  the  question  the  Court  said :  Without  entering  at  all  into  the 

OdBfiii      "^^rks  (M  that  judgment,  it  appears  to  us  that  the  application  ought  to  be  re- 

^  jected,  on  the  simple  ground  that  this  Court,  having  given  judgment  in  a 

^.*  criminal  case  regularly  brought  before  it  on  appeal,  has  no  power  to  review  its 

^^^*       judgment.    CI.  38  of  the  Charter  provides  that  "  the  proceedings  in  all  other 

Kaout,       criminal  cases  shall  be  regulated  by  the  Code  of  Criminal  Procedure  prescribed 

ii»   •  *  ^*  ^y  *°  ^^  passed  by  the  Governor-General  in  Council,  and  being  Act  No.  XXV* 

[$  W.  R.  61.]  of  1 861,  or  by  such  further  or  other  laws  in  relation  to  criminal  procedure  as 

may  have  been  or  may  be  made  by  such  authority  as  aforesaid."    Now,  Act 

XXV.  of  1 86 1  gives  tio  poT^er  to  review  a  judgment  passed  on  appeal  in  a 

drimiftal  case,  nor  does  any  other  enactment  now  in  force,  so  far  as  we  are  aware, 

give  any  such  power.    A  review  of  judgment  in  civil  cases  is  given  by  the  et* 

press  provisions  of  the  Civil  Procedure  Code ;  but  in  the  absence  of  any  such 

provision  as  regards  criminal  cases,  in  our  opinion  there  is  no  review. 

We  find,  however,  that  in  the  case  of  The  Queen  v.  Pursoram  Doss^  a  review 
was  admitted)  apparently  without  question  or  argument,  by  Kemp  and  Glover, 
JJ.  As  our  opinion  conflicts  with  that  which  those  learned  Judges  must  have 
eKAlertainedi  and  as  the  point  is  one  of  importance,  we  refer  the  question  for  the 
decision  of  a  Full  Bench. 

Hxi  Gdchrune  for  the  petitioner. 

'The?  opinidn  of  the  Full  Bench  was  delivered  by 

Peacock,  C.J.— ^The  Court  is  clearly  of  opinion  that  a  review  of  judgment 
will  not  lie  from  a  sentence  or  Judgment  pronounced  by  the  High  Court  or  by 
a  Division  Bench  of  the  High  CTourt  in  a  criminal  case  upon  appeal.  By  cl.  38 
of  thd  CJhartei'  of  die  High  Coiirt,  it  is  ordained  (feadu). 

Regulation  IX.  of  1793,  s,  jx,  has  been  relied  upon  in  support  of  the  argu- 
ment in  favour  of  a  review  of  judgment.  By  that  section  it  was  enacted  that  the 
NuEomut  Adawlut  should  exercise  all  the  powers  which  were  vested  in  it  whilst 
it  was  stationed  at  Moorshedabad,  and  superintended  by  the  late  Naib  Nazim, 
the  Nawab  Mahomed  Reza  Ithan.  It  appears  to  the  Court  that  the  proceed- 
ings in  criminal  cases  in  the  High  Court  are  not  regillated  by  the  provisions  of 
8-  7ii  Regulation  IX.  of  1703,  even  if  that  section  has  not  been  virtually  repealed 
bjr  file  Code  of  Criminal  Procedure.  When  the  Letters  Patent  declared  that  the 
proceedings  in  all  criminal  cases  shall  be  regulated  by  Act  XkV.  of  1861,  it 
clearly  could  have  been  intended  to  vest  the  High  Court  with  the  powers  of  the 
Nizamut  Adawlut  whilst  it  was  stationed  at  Moorshedabad  and  superintended  b^ 
the  Nawab  Nazim.  It  is  not  shown,  and  it  is  not  likely,  that  the  Nawab  Nazitxi 
ever  granted  reviews  of  judgment.  This  is  an  answer  to  that  portion  of  the  ^gu- 
ment  of  the  learned  Counsel  which  depends  upon  s,  73,  Regulation  IX.  6f  1793^ 

The  next  arg^ument  to  be  considered  is  that  which  depends  upon  Regula- 
tion XrV.  of  1 8 16.  In  the  course  of  his  able  argument,  the  learned  Counsel^ 
Mr*  Cochrane,  referred  to  ss.  3  and  4  of  that  Regulation.  But  it  appears  to  us 
that  those  sections  had  a  very  different  object  from  that  of  conferring  a  mere 
power  to  review  a  judgment  upon  the  ground  of  error,  as  regards  either  the  fia€t3 
or  the  law.  As  we  understand  Regulation  XIV.  of  1810,  it  merely  allowed  the 
Court  to  grant  a  remission  of  mitigation  of  puni^ment,  whenever  they  sboAUl 
be  ef  <q>mton  that  a  prisoner,  according  to  the^/s&a  of  the  Mahomedan  law-offi- 
cers, or  according  to  the  Regulations,  was  declared  liable  to  a  more  severe  punish- 


\:mt  *,;\>  t  Ml  If  rfia-t  IT  I. 


»  3  W.  R.,  Cr.  Rttl  45. 
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ment  than  the  case  warranted.    S.  3  says :  "  In  all  criminal  trials  before  the        1866. 

Court  of  Nizamut  Adawlut  (except  for  crimes  against  the  State,  in  which  cases  — r 

the  proceedings  held  upon  the  trials  are  required  by  s.  5,  Regulation  IV.,  1799,       ^"""'* 
and  s.  5,  Regulation  XX.,  1803,  to  be  submitted,  with  the  sentence  of  the  Court,  ^' 

for  the  orders  of  the  Government),  if  iht/atwa  of  the  law-officers  of  the  Nizam  ^°^' 
Adawlut,  or  the  sentence  of  an  assembly  of  hill-chiefs  in  Zillah  Bhoglepore  (held  Raout, 
under  the  provisions  of  Regulation  I.,  1 796),  shall  declare  a  prisoner  or  prisoners  ^"P-  ^^^'  .^^* 
liable  to  a  more  severe  punishment  than  on  due  consideration  of  the  evidence,  Cs  W.  R.  11.] 
and  all  the  circumstances  of  the  case  may  appear  to  the  Court  of  Nizamut 
Adawlut  to  be  just ;  or  if  a  prisoner  or  prisoners  (not  charged  with  a  crime  against 
the  State)  shall,  in  any  case  before  the  Court  of  Nizamut  Adawlut  under  the  pro- 
visions of  the  laws  and  regulations  in  force,  be  liable  to  a  more  severe  punish- 
ment than  may  appear  to  the  Courts  equitable,  though  not  specifically  declared  by 
th^fatwa  of  the  law-officers,  or  sentence  of  the  hill-chiefs  in  Zillah  Bhoglepore; 
it  shall  be  competent  to  two  or  more  Judges  of  the  Court  of  Nizamut  Adawlut 
to  grant  such  remission,  or  mitigation  of  punishment,  as  may  appear  just  and 
proper,  according  to  the  evidence  and  circumstances  of  the  case,  and  to  pass 
sentence  accordingly ;  provided  that  in  all  such  cases  the  Court  of  Nizamut 
Adawlut  shall  record  the  grounds  upon  which  a  remission  or  mitigation  of  punish- 
ment may  be  adjudged  under  the  discretion  hereby  vested  in  that  Court,  and 
shall  communicate  the  same  to  the  Court  of  Circuit  (or  Magistrate  of  Zillah 
Bhoglepore)  before  whom  the  trial  may  have  been  held,  with  directions  to  cause 
the  same  to  be  made  known,  in  open  Court,  to  the  prisoner  or  prisoners  con- 
cerned." That  Regulation  did  not  give  the  lower  Courts  the  power  of  review- 
ing their  own  judgments  on  the  grounds  therein  mentioned.  The  power  was 
conferred  upon  the  Nizamut  Adawlut  alone.  But  if  this  Court  has  power  to  re- 
view a  judgment  under  the  Code  of  Criminal  Procedure,  the  lower  Court  must 
have  that  power  also.  S.  4  of  the  Regulation  did  not  carry  the  case  further  than 
s.  3.  It  declares  that  "the  powers  vested  in  the  Nizamut  Adawlut  by  the  preceding 
section  shall  be  considered  applicable  to  all  cases  in  which  that  Court"  (meaning 
the  Nizamut  Adawlut)  "  may  revise  a  sentence  passed  by  a  Court  of  Circuit,  or 
Zillah  or  City  Magistrate,  or  assistant'to  a  Magistrate,  in  pursuance  of  s.  24,  Regu- 
lation IX.  1 807,  or  under  any  other  provision  in  the  Regulations.  It  is  also  de- 
clared applicable  to  any  cases  in  which  the  Court  of  Nizamut  Adawlut  may  see 
reason  to  revise  a  sentence  passed  by  that  Court,  and  to  remit  any  part  of  the 
punishment  adjudged.  But  this  discretion  shall  not  be  exercised  without  strong 
and  sufficient  grounds  to  be  recorded  at  large  upon  the  proceedings  of  the  Court." 
Now,  the  words  "  by  that  Court  "  have  been  very  properly  argued,  to  mean  the 
Nizamut  Adawlut  itself.  But,  then,  the  only  power  of  that  Court  is  that  given 
by  the  3rd  section,  viz,,  the  power  to  grant  a  remission  or  mitigation  of  a  sentence 
where  the  fatwa  of  the  law-officer,  or  the  general  laws  and  regulations  in  force, 
declared  a  prisoner  liable  to  a  more  severe  punishment  than,  upon  a  due  con- 
sideration of  the  evidence,  and  all  the  circumstances  of  the  case,  might  appear 
to  the  Court  equitable  or  just.  These  sections  have  been  altogether  repealed 
by  the  repealing  Act  XVII.  of  1862,  and,  therefore,  no  longer  exist.  But  it  has 
been  argued  by  the  learned  Counsel  that  there  has  been  one  uninterrupted  series 
of  authorities,  for  fifty-two  years,  to  show  that  the  Nizamut  Adawlut  exercised 
the  power  of  review  under  the  general  powers  of  the  Court.  No  doubt,  when 
this  Regulation  existed,  the  Court  had  the  power  to  revise  sentences  for  the 
purpose  of  mitigating  them.  But  a  practice,  even  for  fifty-two  years  under  a 
particular  law,  does  not  show  that  a  right  existed  independently  of  that  law,  or 
continues  to  exist  after  it  has  been  repealed.  The  sections  above  referred  to  did 
not  confer  a  power  upon  the  Criminal  Courts  of  reviewing  their  own  judgment, 
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1866.        VLfon  the  ground  of  their  having  coming  to  an  erroneous  conclusion  upon  the 
evidence  given  before  the  lower  Courts,  or  of  their  having  committed  a  mistake 

^'  The  Code  of  Criminal  Procedure  does  not  contain  any  section  expressly 

GoDAi       authorizing  a  review  of  judgment  in  a  criminal  case  after  the  judgment  has  been 

Raout,      recorded.    The  Code  of  Criminal  Procedure  was  passed  after  the  Code  of  C'rvil 

Sup.  Vol.  436.  Procedure.    The  latter  contains  a  section  expressly  authorizing  a  review  of  judg- 

[5W.  R.  II.]  ment,  but  the  former  contains  no  corresponding  section.     From  this  it  may 

reasonably  be  inferred  that  the  Legislature  did  not  intend  to  confer  in  criminal 

cases  a  power  similar  to  that  which  they  had  given  in  civil  cases. 

There  were  certainly  one  or  two  cases  cited  in  which  the  Nizamut  Adawltit 
did  grant  a  review,  not  simply  under  the  Regulation  of  18 10,  but  generally  upon 
the  merits  of  the  case.  The  cases,  however,  were  not  so  numerous  as  to  show 
that  there  was  a  uniform  uninterrupted  practice  of  granting  reviews  upon  the 
general  merits  of  the  case.  There  are  only  three  or  four  cases  to  which  our 
attention  has  been  called.  One  of  the  Circular  Orders  of  the  Nizamut  Adawlut 
was  referred  to  by  the  learned  Counsel.  The  one  of  9th  May  1 86 1  has  also  been 
brought  to  our  notice.  The  learned  Counsel  contends  that  the  ruling  in  that 
Circular  Order  is  not  correct,  inasmuch  as  it  was  opposed  to  the  principles  of 
Regulation  XIV.  of  18 10.  The  Circular  Orders  are  certainly  not  authorities 
binding  on  the  Court.  But  they  are  useful  for  the  purpose  of  showing  what  was 
the  opinion  of  the  Court  as  to  whether  there  had  been  an  uninterrupted  practice 
or  series  of  authorities  on  a  particular  subject.  In  the  Circular  Order  of  9th 
May  1 86 1,  the  Sudder  Court  (Messrs.  Raikes,  Trevor,  Loch,  and  Steer)  de- 
clared that  the  power  vested  in  the  Court  by  s.  4,  Regulation  XIV.  of  18 10,  ^as 
"  a  power  of  revision  with  a  view  of  a  remission  of  part  of  the  punishment,  and 
did  not  extend  to  the  granting  a  review  of  judgment  or  rehearing  a  whole  case, 
which  might  eventually  end  in  a  sentence  opposed  to  that  originally  passed." 
The  Circular  Order  goes  on  to  say  that  "  it  is  questionable  whether  the  power 
exists  under  Regulation  law ;  and  should  a  case  come  to  the  notice  of  the 
Court  in  which  the  sentence  originally  passed  appears  erroneous,  and  the  pri- 
soner entitled  to  acquittal,  the  proper  course,  it  seems  to  the  Court,  would 
be  to  report  the  case  to  Government,  in  order  that  a  pardon  might  be  granted 
to  the  prisoner." 

It  appears,  therefore,  that,  as  late  as  May  1861,  there  was  a  Circular 
Order  of  the  Sudder  Court,  stating  that  the  power  vested  in  the  Court  by  virtue 
of  Regulation  XIV.  of  18 10  did  not  allow  a  review  of  judgment  generally  upon 
the  merits,'  but  merely  for  the  purpose  of  remitting  a  portion  of  the  puni^ment 
when  it  was  considered  too  severe.  Surely  that  is  not  (as  it  was  contended  in 
the  argument)  contrary  to  Regulation  XIV.  of  18 10.  It  is  clearly  in  accord- 
ance with  the  words  of  ss.  3  and  4  of  that  Regulation. 

But  a  further  question  remains  to  be  considered,  vis.,  whether,  even  sup- 
posing the  Sudder  Court  did,  before  the  passing  of  Act  XXV.  of  1861,  ^low 
a  review,  was  the  same  power  of  granting  reviews  in  criminal  cases  continued 
to  the  High  Court  by  the  Charter,  of  which  cl.  38,  which  has  already  been  reAd, 
directs  that  its  proceedings  in  criminal  cases  shall  be  regulated  by  the  last- 
mentioned  Act  XXV.  of  186 1  ? 

Whether  those  cases  were  correct  or  not,  is  not  material ;  even  supposing 
that  they  were  correct,  and  that  the  Sudder  Court  had  the  power  to  grant  re- 
views for  the  purpose  of  re-considering  their  judgments  pronounced  in  appeal, 
it  appears  to  us  that  power  no  longer  exists,  for  the  Hig-h  Court  was  required  br 
cl.  38  of  its  Charter  to  regulate  its  proceedings  in  criminal  cases  by  Act  XXV. 
of  1B61. 
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Now,  the  next  question  is,  does  Act  XXV.  of  186 1  contain  any  express  or  1866. 
implied  power  to  this  Court  to  review  its  judgment  in  criminal  cases?  We  quekn 
have  already  pointed  out  that,  notwithstanding  there  is  an  express  clause  in  the  ^^ 

Code  of  Civil  Procedure  providing  for  cases  in  which  reviews  of  judgment  may  ^     gqda 
be  allowed,  the  Code  of  Criminal  Procedure  is  wholly  silent  upon  the  point ;      r^qut 
and,  therefore,  if  the  power  is  given  by  the  Act,  it  is  simply  by  inference  from         v  l  '  6 
,  certain  sections,  and  those  are  the  sections  to  which  the  learned  Counsel  has  J^^'    p  ^V 
alluded.     First,  he  has  referred  to  s.  404.    That  section  contains  the  follow-  15W.  R,  ii.j 
ing  enactment:  "The  Sudder  Court  may,  on" the  report  of  the  Court  of  Ses- 
sion, or  of  a  Magistrate,  or  whenever  it  thinks  fit,  call  for  the  record  of  any 
criminal  trial ,  or  the  record  of  any  judicial  proceeding  of  a  Criminal  Court,  other 
than  a  criminal  trial,  in  any  Court  within  its  jurisdiction,  in  which  it  shall  ap- 
pear to  it  that  there  has  been  error  in  the  decision  on  a  point  of  law,  or  that  a 
point  of  law  should  be  considered  by  the  Sudder  Court,  and  may  determine  any 
point  of  law  arising  out  of  the  case,  and  thereupon  pass  such  order  as  to  the  Sud- 
der Court  shall  seem  right."  That  is,  that  in  those  cases  where  an  appeal  is  not 
expressly  given  by  law,  the  Sudder  Court  may,  of  its  own  authority,  or  on  the  re- 
port of  a  Court  of  Session  or  of  a  Magistrate,  call  for  the  record  of  any  criminal 
case  for  the  purpose  of  setting  the  judgment  right  upon  any  point  of  law.   But 
that  does  not  apply  to  setting  a  judgment  right  upon  questions  of  fact ;  where- 
as, if  the  learned  Counsel  is  right  in  his  contention,  the  Court  has  the  power  of 
altering,  upon  review,  not  only  a  judgment  of  a  subordinate  Court,  but  also  its 
own  judgments,  upon  a  matter  of  fact  as  well  as  upon  a  matter  of  law.    S.  405 
was  also  referred  to.    It  says  :  "  It  shall  be  lawful  for  the  Sudder  Court  to  caU 
for  and  examine  the  record  of  any  case  tried  by  any  Court  of  Session  for  the  pur- 
pose of  satisfying  itself  as  to  the  legality  or  propriety  of  any  sentence  or  order  pass- 
ed, and  as  to  the  regularity  of  the  proceedings  of  such  Court.   If  it  appear  to  the 
Sudder  Court  that  the  sentence  passed  is  too  severe,  the  Sudder  Court  may  pass 
any  mitigated  sentence  warranted  by  law.  If  the  Sudder  Court  shall  be  of  opinion 
that  the  sentence  or  order  is  contrary  to  law,  the  Sudder  Court  shall  reverse  the 
sentence  or  order,  and  pass  such  judgment,  sentence,  or  order  as  to  the  Court 
shall  seem  right,  or,  if  it  deem  necessary,  may  order  a  new  trial."    The  Court 
has  two  jurisdictions  :  firstly,  as  a  Court  of  Revision  to  set  right  matters  of  law, 
even  though  there  may  be  no  appeal ;  and,  secondly,  as  a  Court  of  Appeal,  where 
an  appeal  is  properly  preferred  before  it.  S.  405  applies  to  the  Court  as  a  Court  of 
Revision.   There  is  another  section  (439)  which  deals  with  caseswhether  brought 
before  the  Court  as  a  Court  of  Revision,  or  brought  before  the  Court  as  a  Court 
of  Appeal.    That  section  enacts  :  "  No  trial  held  in  any  Criminal  Court  shall 
be  set  aside,  and  no  judgment  passed  by  any  Criminal  Court  shall  be  reversed, 
either  on  appeal,  or  otherwise,  for  any  irregularity  in  the  proceedings  of  the  trial, 
unless  such  irregularity  have  occasioned  a  failure  of  justice/'    It  is  contended 
that  the  words  "  or  otherwise  "  show  that  it  is  intended  that  the  Court  should 
have  the  power  of  reviewing  its  own  judgment.  But  the  section  is  not  an  affirm- 
ative one,  giving  jurisdiction,  but  a  negative  one,  directing  that  a  judgment 
shall  not  be  set  right,  unless  the  grounds  are  such  as  show  that  a  failure  of  justice 
has  been  occasioned.  It  appears  to  us,  therefore,  that  none  of  the  sections  which 
have  been  cited  show  impliedly  that  it  was  the  intention  of  the  Legislature  to  give 
to  the  High  Court  a  power  of  reviewing  its  own  judgments  after  they  have  been 
duly  recorded.  We  do  not  mean  to  say  that,  if,  before  a  judgment  has  been  re- 
corded, the  attention  of  the  Court  be  called  to  any  matter,  showing  that  there  is 
an  error  or  mistake  in  the  judgment  pronounced,  the  Court  has  not  the  power 
of  correcting  such  error  or  mistake  ;  nor  do  we  mean  to  say  that  the  Court  has 
not  power  to  correct  clerical  errors  in  its  judgments  after  they  are  recorded.  But 
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we  are  speaking  of  cases  where  the  judgment  has  been  recorded,  and  the  Court 
is  called  upon  to  grant  a  review  of  its  judgment,  for  the  purpose  of  showing  that  it 
ought  to  have  come  to  a  different  conclusion,  either  upon  the  facts  or  upon  the  law. 
The  learned  Counsel  has  pointed  out  that  the  consequences  would  be  monstrous 
if  this  power  of  review  were  not  given.  But  the  same  argument  would  apply  to 
trials  in  the  Courts  of  England.  Suppose  a  jury  should  find  a  party  guilty,  there 
would  be  no  appeal  or  writ  of  error,  nor  could  the  prisoner  tender  a  bill  of  ex- 
ceptions. The  only  mode  of  remedying  the  evil  would  be  by  appealing  to  the 
mercy  of  the  Crown.  So,  in  the  present  case,  if  it  should  be  discovered  that  the 
Court  has  come  to  a  wrong,  conclusion,  either  upon  a  matter  of  fact  or  upon  a 
matter  of  law,  the  case  may  be  brought  to  the  notice  of  the  Executive  Govern- 
ment, either  for  the  purpose  of  mitigating  the  sentence,  or  of  pardoning  the  of- 
fender, as  the  case  may  require.  There  would  be  no  end  to  cases  of  this  kind, 
if,  after  the  Court  has  duly  recorded  its  judgment,  the  matter  is  to  be  re-opened 
on  the  ground  that  the  Court  has  come  to  an  erroneous  conclusion.  In  civil 
cases,  if  an  erroneous  judgment  could  not  be  set  right  upon  a  review,  there  would 
be  no  one  to  appeal  to  for  relief  except  the  opposite  party ;  but  in  criminal  cases 
the  Executive  Government  can  always  grant  relief  where  an  error  has  been  com- 
mitted. It  appears  to  us  that  it  was  the  intention  of  the  Legislature  that  the  Court 
should  not  exercise  the  power  of  reviewing  its  own  judgments  in  criminal  cases. 
In  civil  cases,  where  such  a  power  was  intended  to  be  given,  it  was  conferred 
by  express  words  in  the  Code  of  Civil  Procedure.  We  understand  that,  since 
the  High  Court  has  been  in  existence,  there  has  been  one  case  of  a  review  by 
a  Division  Bench  ;  but  that  case  was  never  argued,  and  one  of  the  Judges  who 
granted  the  review  (Kemp,  J.),  when  he  declared  that  he  did  not  wish  to  pre- 
vent the  case  from  being  reheard,  expressly  stated  that  he  had  doubts  as  to  the 
power  of  granting  a  review.  That,  therefore,  is  no  precedent :  even  if  it  were, 
it  does  not  preclude  the  Court  from  considering  the  question  in  Full  Bench 


1866. 
March  3. 

Sup.  Vol.  443- 

[5W.R.4S. 

I  Ind.  Jur. 

N.S.177.] 


Be/ore  Sir  Barnes  Peacock^  KL^  Chief  Justice,  Mr,  Justice  Trevor,  Mr.  Jus- 
tice Norman,  Mr.  Justice  Campbell,  Mr.  Justice  E.  Jackson,  and  Mr. 
Justice  Glover. 

THE  QUEEN  v.  GORACHAND  GOPE  and  others.^ 

Code  of  Criminal  Procedure  (Act  XXV,  of  1861J,  ss.  403,  404,  40$ ^  40^ ^  &  419—* 
Revision  by  High  Court — Enhancement  of  Punishment — Murder — Culpable 
Homicide. 

Under  s.  404  of  the  Criminal  Procedure  Code'  the  High  Court  may  set  aside  a  judg- 
ment of  acquittal  for  error  in  law.  The  High  Court,  as  a  Court  of  Revision,  has  power 
to  enhance  a  punishment.  The  High  Court  may  send  the  case  back  to  the  Court  of  Ses- 
sion with  an  oirder  to  pass  the  proper  sentence. 

The  High  Court  may  act  as  a  Court  of  Revision  after  it  has  acted  as  a  Court  of  Ap- 
peal in  order  to  correct  an  error  which  cannot  be  set  right  by  appeal. 

Culpable  homicide  and  murder  distinguished. 


^  Committed  by  the  Magistrate  and  tried  by  the  Sessions  Judge  of  Mymensingh. 
See  Queen  v.  Ckundrakant  Chuckerbutty,  1  B.  L.  R.  A.  Cr.  8  (or  p.  5  of  .this  book)  and 
Queen  v.  Gorachund  Ghose^  3  B.  L.  R.  F.  B.  i  (or  p.  79  of  this  book). 

'  Act  X.  of  i8*j2,  s.  297. — "  If,  in  any  case,  either  called  for  by  itself  or  reported  for 
orders,  or  which  comes  to  its  knowledge,  it  appears  to  the  High  Court  that  there  has  been 
a  material  error  in  any  judicial  proceeding  of  any  Court  subordinate  to  it,  it  shall  pass  such 
judgment,  sentence,  or  order  thereon  as  it  thinks  fit. 


Digitized  by 


Google 


BENGAL  LA  W  REPORTS. .  SUP.  VOL.  70X 

The  prisoners  were  convifted  by  the  Sessions  Judge  of  Mymensingh  of  1866. 

abetment  of  the  culpable  homicide  of  Amordi,  not  amounting  to  murder,  and  qubbn 

were  sentenced  to  seven  years'  rigorous  imprisonment  in  transportation.   They  ^^ 

appealed  from  that  sentence  to  the  High  Court.    The  appeal  was  heard  before  qqjw^,'h^j,d 

Campbell,  E.  Jackson,  and  Glover,  J  J.,  by  whom  it  was  afterwards  referred  to  ^ 

a  Full  Bench.  ,      ,/f' 

Sup.  Vol.  443. 
The  evidence  prpved  that  the  prisoners  went  with  a  large  body  of  men,  in  r  ^^  ^  ^^ 
the  middle  of  the  night,  to  the  house  of  one  of  the  witnesses,  Fagu ;  that  they     ^  ^^^  l^^^ 
seized  Fagu,  his  brother  Foggo,  his  stepson  Kalu,  and  Amordi,  who,  with  his    ^^  «  '      \ 
family,  was  living  in  Fagu's  compound,  and  carried  them  all  away  to  a  village 
called  Bungalal,  two  or  three  miles  distant ;  that  as  they  left  Fagu's  compound, 
all  the  houses  in  it  were  set  on  fire  and  burnt ;  that  in  Bungatal,  they  took  the 
above  four  persons  to  the  house  of  one  Boidonath,  and  tied  their  hands  behind 
their  backs,  and  severely  beat  them,  so  as  to  break  the  arms  of  Fagu,  and  to 
make  Amordi  senseless ;  that  they  then  took  these  four  persons  to  the  house  of 
Faridha,  Chowkidar  of  Bungatal,  and  charged  them  with  theft ;  that  they  carried 
Amordi  on  a  bamboo  with  his  hands  and  feet  tied  together,  the  result  being  that 
he  was  found,  onreachingFaridha's  house,  to  be  dead;  and  that  they  satisfied  them- 
selves that  he  was  dead,  by  jumping  on  the  bamboo  which  was  lying  across 
Amordi's  body,  and  finding  that  he  did  not  cry  out.    The  Civil  Surgeon  de- 
posed that  Amordi  had  two  of  his  ribs  broken  and  his  spleen  ruptured,  the  latter 
injury  being  the  cause  of  his  death.    The  Judge  of  Mymensingh  acquitted  seve- 
ral persons  charged  before  him  with  having  been  concerned  in  the  outrage,  but 
convicted  the  prisoners. 

Jackson,  J.  (after  stating  the  facts  as  above,  continued) :  I  see  no  reason 
to  doubt  the  truth  of  the  evidence  against  these  men.  The  cause  of  the  attack 
was,  in  the  Judge's  opinion,  some  suspicion  that  the  prisoners  entertained  that 
Fagu  and  his  relatives  had  been  guilty  of  some  theft,  but  there  is  nothing  to 
show  where  or  when  any  theft  took  place.  It  appears  to  me  far  more  probable 
that  the  cause  was,  as  the  witnesses  depose,  enmity  between  the  prisoner  Gora- 
chand  and  the  witness  Fagu,  in  consequence  of  the  latter  having  been  success- 

^  If  it  considers  that  an  accused  person  has  been  improperly  discharged,  it  may  order 
him  to  be  tried,  or  to  be  committed  for  trial. 

"  If  it  considers  that  the  charge  has  been  inconveniently  framed,  and  that  the  facts  of 
the  case  show  that  the  prisoner  ought  to  have  been  convicted  of  an  offence  other  than  that 
of  which  he  was  convicted,  it  shall  pass  sentence  for  the  offence  of  which  he  ought  to  have 
been  convicted  : 

*'  Provided  that,  if  the  error  in  the  charge  appears  materially  to  have  misled  and 
prejudiced  the  accused  person  in  his  defence,  the  High  Court  shall  annul  the  conviction 
and  remand  the  case  to  the  Court  below  with  an  amended  charge,  and  the  Court  below 
shall  thereupon  proceed  as  if  it  had  itself  amended  such  charge. 

"  If  the  High  Court  considers  that  any  person  convicted  by  a  Magistrate  has  commit- 
ted an  offence  not  triable  by  such  Magistrate,  it  may  annul  the  trial,  and  order  a  new  trial 
before  a  competent  Court. 

"  If  it  considers  that  the  sentence  passed  on  the  accused  person  is  one  which  cannot 
legally  be  passed  for  the  offence  of  which  the  accused  person  has  been  convicted,  or  might 
have  been  legally  convicted  upon  the  facts  of  the  case,  it  shall  annul  such  sentence,  and 
pass  a  sentence  in  accordance  with  law. 

"  If  it  considers  that  the  sentence  passed  is  too  servere,  it  may  pass  any  lesser  sentence 
warranted  by  law ;  if  it  considers  that  the  sentence  is  inadequate,  it  may  pass  a  proper  seq. 
tcpce." 
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1866.        ful  in  obtaining  the  farm  of  his  village  against  Gorachand,  who  had  also  appHed 

Q      j^       for  it.  But  whether  there  was  any  suspicion  of  theft  or  not,  the  attack  faaade  by  these 

prisoners,  the  burning  of  the  witnesses'  houses,  their  seizure  and  severe  beating, 

'  and  the  forcible  carrying  them  off  for  several  miles,  as  well  as  the  manner  in 

RACHAND  ^jjj^jj  Amordi  was  carried,  resulting  in  his  death,  are  all  clearly  proved;  and 

GoPE>       J  would,  therefore,  dismiss  tfie  prisoner's  appeal. 
TsW  R  4t  ^^^  i^trt  still  remains  for  consideration  the  question  whether  this  Court 

lod.  Tu  ought,  looking  to  the  judgment  of  the  Sessions  Judge  of  Mymensingh,  and  the 
N  s  \  8^^^®  nature  of  the  outrage  which  has  been  committed,  for  which  the  punish- 
w«  5>*  177'  I  niejjj  inflicted  appears  to  me  most  inadequate,  to  exercise  the  powers  vested  in 
it  under  ss.  403  and  405  of  the  Procedure  Code.  The  prisoners  were  charged 
before  the  Sessions  Judge  with  murder  and  culpable  homicide,  but  the  Judge 
acquitted  them  of  those  offences,  and  convicted  them  of  a  charge  which  he 
directed  to  be  added  to  the  calendar,  viz., — abetment  of  culpable  homicide. 
He  acquitted  them  of  the  charge  of  murder,  because,  as  he  stated,  "  there  is  not 
the  smallest  reason  to  suppose  that  the  prisoners  with  malice  prepense  killed 
Amordi."  He  acquitted  them  on  the  charge  of  '^  culpable  homicide,  because 
none  of  the  witnesses  can  state  which  of  the  prisoners  actually  struck  Amordi 
and  caused  his  death,"  but  convicted  t'hem  of  abetment  of  culpable  homicide, 
**  because  it  is  proved  that  some  of  the  prisoners  beat  Amordi  and  caused  his 
death,  and  that  the  prisoners  who  beat  Amordi  caused  his  death  by  culpable 
homicide,  as  he  was,  doubtless,  beaten  with  the  intention  of  causing  such  bodily 
injury  as  was  likely  to  cause  death  ;  and  that  the  prisoners  were  actually  present, 
assisting  in  taking  away  Amordi,  and  assisting  by  their  presence  in  the  beating 
of  him ;  but  it  is  not  clear  at  whose  instigation  the  crime  was  committed."  The 
Judge  is  wrong  in  law  on  each  separate  point.  It  is  not  necessary,  under  the 
renal  Code,  to  prove  malice  prepense  to  constitute  the  crime  of  culpable  homi- 
cide amounting  to  murder.  The  words  "  malice  prepense  "  do  not  appear  in  the 
Penal  Code,  and  the  Judge  should,  as  far  as  possible,  confine  himself  on  his 
trials  to  the  language  of  the  Code.  S.  299  of  the  Penal  Code  lays  down  that 
whoever  causes  death  by  doing  an  aft  with  the  intention  of  causing  such  bodily 
injury  as  is  Hkely  to  cause  death  commits  the  offence  of  culpable  homicide. 
S.  300  lays  down  that  culpable  homicide  is  murder,  if  the  aft  by  which  the  death 
is  caused  is  done  with  the  intention  of  causing  such  bodily  injury  as  the  offend- 
er knows  to  be  likely  to  cause  the  death  of  the  person  to  whom  the  harm  is 
caused,  except  in  certain  special  cases.  The  Sessions  Judge  finds  the  offence 
which  has  been  committed  exactly  in  the  above  terms  of  the  law  which  constitute 
the  offence  of  murder,  and  still  records  that  the  offence  committed  was  only 
that  of  culpable  homicide  not  amounting  to  murder.  Here,  then,  it  appears  to  me 
that  there  has  been  an  error  in  the  decision  on  a  point  of  law,  and  that,  in  the 
express  words  of  the  Sessions  Judge's  judgment,  the  prisoners  should  have  been 
convicted  of  abetting  murder,  and  not  culpable  homicide.  But  the  Judge  is 
equally  wrong  in  finding  the  prisoners  guilty  of  abetment.  S.  1 14  of  the  Penal 
Code  lays  down  that  "  whenever  a  person  who,  if  absent,  would  be  liable  to  be 
punished  as  an  abettor,  is  present  when  the  aft  or  offence  for  which  he  would 
be  punishable  in  consequence  of  the  abetment  is  committed,  he  shall  be  deem- 
ed to  have  committed  such  an  aft  or  offence."  The  Sessions  Judge  distinctly 
finds  that  the  prisoners  were  present  when  the  offence  was  committed,  and  still 
convicts  them  of  abetment. 

The  Court  has  authority,  under  ss.  4P3  and  405  of  the  Procedure  Code,  to 
consider  these  points  of  law,  and,  where  it  finds  that  there  has  been  error  in  the 
decision  of  the  Sessions  Judge  on  a  point  of  law,  to  determine  that  point  of  law, 


Digitized  by 


Google 


BEttGAL  LA  W  REPOkTS.    it/P.  VOL.  ^ 

and  to  pass  such  order  as  to  the  Court  shall  seem  right.    I  would  then  annul         M6. 
the  conviction  of  the  Sessions  Judge  on  the  charge  of  abetment  of  culpable  homi-  — ooSen"^ 
cide,  and  convict  the  prisoners  of  the  offence  of  murder  :  and  as  it  is  not  clear       ^ 
which  of  the  offenders  took  the  leading  part  in  the  crime,  and  caused  the  actual 
death,  I  would  sentence  them  all  to  transportation  for  life.  uorachaud 

Glover,  J. — ^That  the  Sessions  Judge  was  altogether  wrong  in  law,  there  Sup.  Vol.  443* 
can  be  no  doubt ;  he  has  convicted  and  sentenced  the  prisoners  for  abetment   [5  W,  R,  45. 
of  culpable  homicide  not  amounting  to  murder,  whilst  his  finding,  expressed     i  liul.  Jur. 
in  his  own  words,  shows,  as  clearly  as  words  can  do,  that  the  crime  they  had    n.  S.  17^.] 
committed,  and  which  he  himself  considered  proved,  was  not  culpable  homi- 
cide not  amounting  to  murder,  but  murder  itself.     His  reasons  contradict  his 
judgment.     He  is  equally  wrong  in  convicting  of  abetment.     He  finds  that  the 
prisoners  were  all  engaged  in  the  assault,  and  they  were,  therefore,  equally  prin- 
cipals.   But  the  question  is,  whether  this  Court  has  power  to  amend  the  Ses- 
sions Judge's  conviction  and  sentence,  and  to  substitute  one  that  is  legal  and 
proper  propria  moiu.    The  words  of  ss.  403  and  405  of  the  Criminal  Procedure 
Code  are,  doubtless,  very  wide,  and  under  them  I  have  no  doubt  that  we  have 
power  to  amend  the  lower  Court's  finding,  as  being  altogether  opposed  to  the 
evidence  and  to  the  Judge's  own  reasoning,  and,  therefore,  illegal ;  but  we  are 
only,  as  it  seems  to  me,  empowered  *' to  pass  such  order  as  may  seem  right" 
on  the  point  of  law,  and  I  do  not  see  how  we  could  go  the  length  of  amending 
the  conviction  in  the  present  case,  because  we  could  not  do  it  without,  at  the 
same  time,  enhancing  the  punishment  from  seven  years'  imprisonment  to  trans- 
poratipn  for  life,  which  would  be  contrary  to  the  spirit  of  s.  419. 

The  proper  order,  I  conceive,  would  be  to  annul  the  Sessions  Judge's  con- 
viction and  sentence  as  illegal,  and  direct  him  to  pass  a  legal  order  on  the  evi- 
dence, and  to  sentence  the  prisoners  accordingly.  For  this  Court  to  pass  such 
an  order  would,  I  think,  be  contrary  to  regulations,  and  contrary  to  the  opinion 
I  have  already  expressed  in  a  somewhat  similar  case — Queen  v.  Jan  Mohomedy 

Campbell,  J.  (after  stating  the  facts) — The  Court  has  not  seen  sufficient 
reason  to  interfere  with  the  finding  of  the  facts  ;  the  appeal  of  the  prisoners  is 
rejected.  The  only  question  is  as  regards  the  legality  of  the  finding  and  sen- 
tence, which  we  consider  as  a  Court  of  Revision.  The  judgment  of  the  Ses- 
sions Judge  is  full  of  illegality ;  and  it  also  appears  that  the  lenient  sentence  is 
not  only  the  result  of  an  exercise  of  a  discretion  allowed  by  law  to  the  Sessions 
Judge,  but  the  dired  result  of  a  misapprehension  of  the  law.  The  Sessions 
Judge  has  awarded  the  maximum  sentence  allowed  by  law  for  the  offence  of 
which  (under  his  misview  of  the  law)  he  has  convicted  the  prisoners  under  s.  1 1 5 
of  the  Penal  Code,  viz,y  "  abetting  of  the  commission  of  an  offence  punishable 
with  transportation  for  life,  if  that  offence  be  not  committed  in  consequence  of 
the  abetment,"  or,  as  he  puts  it,  "  the  said  offence  having  been  committed  not 
in  consequence  of  that  abetment."  The  "  not "  might  be  supposed  to  be  a 
clerical  error,  but  it  seems  to  be  intentional,  for  the  section  quoted  refers  ex- 
clusively to  the  case  when  the  offence  is  not  committed ;  and  in  another 
place  the  Sessions  Judge  says:  "As  it  is  not  clear  at  whose  mstiga- 
tion  the  said  crime  was  committed."  What  he  means  by  saying  that  the 
offence  was  not  committed  in  consequence  of  the  abetment,  after  his  circum- 
stantial statement  that  the  convicted  parties  were  actively  participating  in  it,  or 
how  he  convicts  of  abetment,  when  the  "  instigation  "  is  not  proved,  no  one  can 

»  I  W.  R.  Cr.  Rul.  49. 
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1866.        guess :  but  setting  aside  other  illegalities  and  absurdities,  one  illegality  is  quite 

Q patent  in  the  judgment,  which  is  directly  at  variance  with  s.  114.    That  sectioa 

yuEBN      j^^gj  clearly  provides  that  a  person  who,  if  absent,  would  be  liable  to  be  pun- 

-^   ^'  ished  as  an  abettor,  if  present  when  the  offence  is  committed,  shall  be  deemed 

RACHAND  ^^  Y^^^^  committed  such  offence,  that  is,  he  is  not  an  abettor,  but  a  principal. 
'  The  Sessions  Judge  finds  in  so  many  words  that  the  prisoners  were  present ; 
Sup.  Vol.  443.  therefore  the  conviction  for  abetment  is  illegal. 

[5  W.  R.  45»  The  question,  then,  is  what  can  we  do  ?     S.  419  of  the  Criminal  Procedure 

1  Ind.  Jur.    Code,  occurring  in  Chapter  XXX. — "  Appeals," — and  relating  to  the  "  Appel- 

N.  S.  177.]  late  Court,"  does  not  affect  Chapter  XXIX.,  regarding  revisions ;  it  is  merely 
intended  to  limit  the  power  of  an  Appellate  Court,  upon  the  appeal  of  the  party, 
by  the  provision  that  the  order  passed  in  appeal  shall  be  "  not  so  as  to  enhance 
any  punishment  that  shall  have  been  awarded."  Thus,  then,  the  appeal  of  the 
prisoner  is  simply  dismissed.  But  the  mere  fact  of  an  appeal  having  been  pre- 
ferred does  not  take  away  the  power  of  the  Court  to  act  as  a  Court  of  Revision, 
and  as  a  Court  of  Revision,  when  a  sentence  is  clearly  illegal,  we  can,  under 
ss.  403,  404,  and  405,  revise  the  sentence,  and  pass  a  legal  sentence,  whether 
the  legal  sentence  be  more  severe  or  less  severe  than  the  sentence  illegally 
passed  by  the  District  Judge.  For  instance,  if  the  Court  below  had  in  so  many 
words  convicted  the  prisoners  of  murder,  and  the  Sessions  Judge  had  thereupon 
sentenced  them  to  seven  years'  imprisonment,  then  I  think  that  the  said  sen- 
tence being  wholly  illegal,  this  Court  might  have  reversed  the  sentence,  and 
passed  one  of  the  sentences  warranted  by  law,  viz,,  death  or  transportation  for 
life.  Whether  in  the  case  of  the  Court  below  specifically  finding  that  the 
prisoner  had  committed  certain  acts  in  the  exact  words  used  by  the  Penal  Code 
to  define  one  offence,  and  then,  choosing  to  call  that  act  another  offence,  we 
could  sentence  for  the  right  offence,  might  be  more  doubtful;  probably,  however, 
we  might.  But  in  the  present  instance  we  cannot  follow  this  course  for  several 
reasons.  First, — The  Sessions  Court  is  not  composed  of  the  Judge  alone,  but 
of  the  Judge  and  assessors.  The  prisoner  is  entitled  to  the  opinion  of  the 
assessors,  and  to  the  influence  of  that  opinion.  In  this  case,  the  illegality  is 
confined  to  the  judgment  of  the  Judge.  There  is  nothing  to  show  whether  the 
assessors  were  or  were  not  misled  by  the  same  error  of  law,  or  whether  they 
took  another  view  of  the  facts.  Their  opinion,  after  a  legal  and  proper  charge, 
is  necessary.  Second, — It  is  not  exactly  the  case  that  the  Judge  has  found  the 
facts  necessary  to  make  up  the  definition  of  murder.  In  regard  to  the  differ- 
ence between  culpable  homicide  and  murder,  the  Code  itself  is  somewhat  ob- 
scure. There  seems  to  be  some  repetition  and  tautology  in  ss.  299  and  300. 
We  may  put  the  exceptions  out  of  the  question  for  the  present.  Supposing  that 
the  culpable  homicide  comes  within  none  of  the  exceptions,  is  it  then  neces- 
I  sarily  murder  ?  It  appears  not.  By  s.  299,  whoever  causes  death  by  doing  an 
act  with  the  intention  of  causing  death  commits  culpable  homicide.  By  s.  300 
"  culpable  homicide  is  murder,  if  the  act  is  done  with  the  intention  of  causing 
death."  So  far  the  definition  seems  simply  to  repeat  the  same  provision  re- 
garding intention  a  second  time.  Then,  in  the  second  case,  it  is  culpable  ho- 
micide, if  the  act  is  done  "  with  the  intention  of  causing  such  bodily  injury  as 
is  likely  to  cause  death ;"  but  in  the  second  case  of  murder,  in  adding  nearly 
the  same  proviso  to  culpable  homicide,  there  is  a  slight  variation  in  the  words, 
the  culpable  homicide  must  be  done  *'  with  the  intention  of  causing  such  bodily 
injury  as  the  offender  knows  to  be  likely  to  cause  death ;"  the  words  "  offender 
knows  "  are  added.  It  would  seem  that,  if  a  man  scalps  another,  knowing  that 
he  will  thereby  probably  or  very  likely  cause  death,  he  is  guilty  of  murder ;  but 
if  he  is  a  savage  who  intends  to  scalp,  but  has  no  distinct  knowledge  that 
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death  will  probably  ensue,  and  death  does  ensue  as  a  likely  consequence,  he  is        1866. 
guilt}(  of  culpable  homicide  not  amounting  to  murder.     In  the  latter  case  also,       q^^^jj     ' 
if  the  injuries  inflicted  are  so  severe  as  not  only  to  be  likely  to  cause  death,  but 
almost  of  necessity  to  cause  death  in  the  ordinary  course  of  nature,  then  again  ^ 
the  case  comes  within  the  third  class  of  murder,  even  without  the  knowledge.       R^chand 
The  difference  seems  to  be  when,  in  addition  to  want  of  knowledge  of  the  pro-       Gopb, 
bable  ulterior  results,  the  injuries  intended  to  be  inflicted  are  such  as  are  likely  ^"P*  ^^^'  ^^' 
to  cause  death,  but  not  such  as  in  the  ordinary  course  of  nature  must  necessarily  ^  ^'  ^'  ^J 
cause  death.     Thus,  the  difference  is,  in  fact,  not  very  broad,  that  is,  in  the  ab- 
sence of  the  exceptions.     Still  it  must  be  supposed  that  the  law  intended  to 
make  some  difference,  and  the  words  used  by  the  Judge,  "  he  was  doubtless 
beaten  with  the  intention  of  causing  such  bodily  injury  as  was  likely  to  cause 
death"  by  omitting  the  words  "the  offender  knew  to.be,"  tally  more  exactly 
with  the  definition  of  culpable  homicide  than  with  that  of  murder.     If  the  facts 
of  this  case  be  so,  and  the  prisoners  did  not  know  that  death  would  be  the  pro- 
bable or  likely  result,  they  would  have  the  benefit  of  that  difference  or  doubt, 
subject  to  the  additional  question — were  the  injuries  intended  to  be  inflicted 
such  that,  in  the  ordinary  course  of  nature,  they  must  almost  necessarily  have 
caused  death  to  a  man  in  ordinary  health  ?     Third, — ^The  finding  of  the  facts 
by  the  Judge  being  so  contradictory  and  unintelligible,  it  would  be  most  unsafe 
10  assume  that  he  has  found  anything  distinctly. 

The  judgment  and  sentence,  being  contrary  to  law,  must  be  reversed. 
The  Judge  having  left,  we  cannot  order  him  to  charge  the  assessors  again,  re- 
cord a  legal  judgment,  and  pass  a  legai  sentence  ;  and,  therefore,  annulling  the 
proceedings,  we  must  order  a  new  trial.  The  Judge  will,  on  the  trial,  consider, 
fsf — ^Did  the  prisoners,  either  by  their  own  hands  or  by  such  conduct,  when 
present,  as  would  have  amounted  to  abetment  if  absent,  intentionally  inflict 
or  cause  to  be  inflicted  such  bodily  injury  as  was  likely  to  cause  death ;  2nd — 
If  so,  had  they  the  knowledge  that  they  were  likely  to  cause  death  ?  jrd — If 
they  had  not  the  knowledge,  were  the  injuries  intended  to  be  inflicted  so  severe 
as,  in  the  ordinary  course  of  nature,  must  cause  death  to  a  healthy  man  ?  If 
the  first  question  is  answered  in  the  affirmative,  the  prisoners  will  be  guilty  of 
culpable  homicide.  If,  further,  either  the  second  or  third  question  be  answered 
in  the  affirmative,  the  offence  will  be  murder. 

If  both  the  second  and  third  questions  are  answered  in  the  negative,  then 
the  offence  will  be  culpable  homicide  not  amounting  to  murder. 

Glover,  J. — ^As  Mr.  Dodson,  the  Sessions  Judge  who  tried  the  case,  has 
left  Mymensingh,  I  concur  with  Campbell,  J.,  in  quashing  the  conviction,  and 
ordering  a  new  trial. 

Before  issuing  final  orders,  it  was  thought  desirable  by  Campbell  and  Glo- 
ver, JJ.,  to  take  the  opinion  of  the  Full  Bench  on  the  points  of  law  involved. 
The  case  was  accordingly  referred  to  a  Full  Bench. 

The  opinion  of  the  Full  Bench  was  delivered  by 

Peacock,  C.J. — ^There  are,  in  my  opinion,  several  important  distinctions 
between  murder  and  culpable  homicide ;  an  offence  cannot  amount  to  murder, 
unless'it  falls  within  the  definition  of  culpable  homicide,  for  s.  300  merely  points 
out  the  cases  in  which  "  culpable  homicide  is  murder."  But  an  offence  may 
amount  to  culpable  homicide  without  amounting  to  murder.  Culpable  homi- 
cide is  not  murder,  if  the  case  falls  within  any  of  the  exceptions  mentioned  in 
s.  300.    The  causing  of  death  by  doing  an  act  with  the  intention  of  causing 

88 


Digitized  by 


Google 


7o6  BENGAL  LAW  REJ'ORTS.    SUP.  VOL. 

1866.        death  is  culpable  homicide.     It  is  also  murder,  unless  the  case  falls  within  one 
—   ''  ^^ —  of  the  exceptions  in  s.  300.     Causing  death  with  the  intention  of  causing  bodily 
^^^    '       injury  to  any  person,  if  the  bodily  injury  intended  to  be  inflicted  is  sufficient, 
'  in  the  ordinary  course  of  nature,  to  cause  death,  in  my  opinion,  falls  within  the 

GoRACHAND  ^Q^ds  of  s.  299,  "  with  the  intention  of  causing  such  bodi)y  injury  as  is  likely 
^^^»  to  cause  death,"  and  is  culpable  homicide.  It  is  also  murder,  unless  the  case 
Sup.  Vol.  443.  falls  within  one  of  the  exceptions ;  see  s.  300,  cl.  3.  Causing  death  by  doing 
[jW.  R.  45.1  ail  aft  with  the  knowledge  that  such  aft  is  likely  to  cause  death  is  culpable  ho- 
micide, but  it  is  not  murder,  even  if  it  does  not  fall  within  any  of  the  exceptions 
mentioned  in  s.  300,  unless  it  falls  within  cl.  2,  3,  or  4  of  s.  300 ;  that  is  to 
say,  unless  the  aft  by  which  the  death  is  caused  is  done  with  the  intention  of 
causing  such  bodily  injury  as  the  offender  knows  to  be  likely  to  cause  the  death 
of  the  person  to  whom  the  harm  is  caused,  or  with  the  intention  of  causing  bo- 
dily injury  to  any  person,  and  the  bodily  injury  intended  to  be  inflicted  is  suffi- 
cient, in  the  ordinary  course  of  nature,  to  cause  death,  or  unless  the  person 
committing  the  act  knows  that  it  is  so  imminently  dangerous  that  it  must,  in 
all  probability,  cause  death,  or  such  bodily  injury  as  is  likely  to  cause  death. 
In  speaking  of  acts,  I,  of  course,  include  illegal  omissions.  There  are  many 
cases  falling  within  the  words  of  s.  299 — "or  with  the  knowledge  that  he  is 
likely  by  such  aft  to  cause  death  " — ^that  do  not  fall  within  the  2nd,  3rd,  or  4th 
clauses  of  s.  300,  such,  for  instance,  as  the  offences  described  in  ss.  279,  280, 
281,  282,  284,  285,  286,  287,  288,  and  289,  if  the  offender  knows  that  his  aft 
or  illegal  omission  is  likely  to  cause  death,  and  if,  in  faft,  it  does  cause  death. 
But  although  he  may  know  that  the  aft  or  illegal  omission  is  so  dangerous  that 
it  is  likely  to  cause  death,  it  is  not  murder,  even  if  death  is  caused  thereby, 
unless  the  offender  knows  that  it  must,  in  all  probability,  cause  death,  or  such 
bodily  injury  as  is  likely  to  cause  death,  or  unless  he  intends  thereby  to  cause 
death  or  such  bodily  injury  as  is  described  in  cl.  2  or  3  of  s.  300. 

As  an  illustration,  suppose  a  gentleman  should  drive  a  buggy  in  a  rash  and 
negligent  manner,  or  furiously,  along  a  narrow  crowded  street.  He  might  know 
that  he  was  likely  to  kill  some  person,  but  he  might  not  intend  to  kill  any  one,  or 
tQ  cause  bodily  injury  to  any  one.  In  such  a  case,  if  he  should  cause  death,  I 
apprehend,  he  would  be  guilty  of  culpable  homicide  not  amounting  to  murder, 
unless  it  should  be  found,  as  a  faft,  that  he  knew  that  his  aft  was  so  imminent- 
ly dangerous  that  it  must,  in  all  probability,  cause  death,  or  such  bodily  injury, 
Ac,  as  to  bring  the  case  within  the  4th  clause  of  s.  300.  In  an  ordinary  case 
of  furious  driving,  the  facts  would  scarcely  warrant  such  a  finding.  If  found 
guilty  of  culpable  homicide  not  amounting  to  murder,  the  offender  might  be 
punished  to  the  extent  of  transportation  for  life  or  imprisonment  for  ten  years, 
^th  fine  (see  ss.  304  and  59) ;  or,  if  a  European  or  American,  he  would  be  sub- 
ject to  penal  servitude,  instead  of  transportation.  It  would  not  be  right  in  such 
a  case  that  the  offender  should  be  liable  to  capital  punishment  for  murder. 
The  first  part  of  s.  304  would  not  apply  to  the  case.  That  applies  only  to 
cases  which  would  be  murder,  if  not  falling  within  one  of  the  exceptions  in  s. 
300.  If  a  man  should  drive  a  buggy  furiously  not  merely  along  a  crowded 
street,  but  intentionally  into  the  midst  of  a  crowd  of  persons,  it  would  proba- 
t)ly  be  found,  as  a  fact,  that  he  knew  that  his  act  was  so  imminently  dangerous 
that  it  must,  in  all  probability,  cause  death,  or  such  bodily  injury,  &c.,  as  in 
cL  4,  3.  300.  From  the  fact  of  a  man's  doing  an  act  with  the  knowledge  that 
lae  is  likely  to  cause  death,  it  may  be  presumed  that  he  did  it  with  the  inten- 
tion of  causing  death,  if  all  the  circumstances  of  the  case  justify  such  a  pre- 
f^miption ;  but  I  should  never  presjame  an  intention  to  cause  death  merely  from 
^  iap(  o{  fn^tiojus  driving  ia  a  cxowded  street,  in  which  the  driver  mght  baow 
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that  his  acts  would  be  likely  to  cause  death.    Presumption  of  intention  muRt        1866. 
depend  upon  the  facts  of  each  particular  case.     Suppose  a  gentleman  should       Q^^^g^^ 
cause  death  by  furiously  driving  up  to  a  railway  station.     Suppose  it  should  be         •  - 
proved  that  he  had  business  in  a  distant  part  of  the  country,  say  at  the  oppo-  A^    ^'    - 
site  terminus  ;  that  he  was  intending  to  go  by  a  particular  train ;  and  that  he       Raci? and 
could  not  arrive  at  his  destination  in  time  for  his  business  by  any  other  train ;  tl^t.*-      ^^*» 
at  the  time  of  the  furious  driving,  it  wanted  only  two  minutes  to  the  time  of  the     P'  •  **''  W* 
train's  starting ;  that  the  road  was  so  crowded  that  he  must  have  known  that  he  ^^  ^'  ^'  ^-^ 
was  likely  to  run  over  some  one  and  to  cause  death.    Would  any  one,  under 
the  circumstances,  presume  that  his  intention  was  to  cause  death  ?    Would  It 
not  be  more  reasonable  to  presume  that  his  intention  was  to  save  the  train.   If 
the  Judge  or  jury  should  find  that  his  intention  was  to  save  the  train,  but  that 
he  must  have  known  that  he  was  likely  to  cause  death,  he  would  be  guilty  of 
culpable  homicide  not  amounting  to  murder,  unless  they  should  also  find  that 
the  risk  of  causing  death  was  such  that  he  must  have  known,  and  did  know, 
that  his  act  must,  in  all  probability,  cause  death,  &c.,  within  the  meaning  of 
cl.  4,  s.  300.  If  they  should  go  further,  and  infer  from  the  knowledge  that  he  was 
likely  to  cause  death,  that  he  intended  to  cause  death,  he  would  be  guil^  of 
murder,  and  liable  to  capital  punishment. 

It  appears  to  me  the  rules  contained  in  ss.  407  and  419  of  the  Code  of 
Criminal  Procedure  are  not  applicable  to  a  case  which  the  Court,  as  a  Court  of 
Revision,  thinks  it  right  to  make  up.  An  appeal  is  matter  of  right  in  all  case3 
in  which  an  appeal  is  given ;  but  a  revision  is  in  the  discretion  of  the  Court. 
An  appeal  is  for  matter  of  fact  as  well  as  for  matter  of  law.  A  revision  is  oidy 
on  matter  of  law.  The  two  cases,  therefore,  are  very  different.  When  s.  407 
says  that  an  appeal  shall  not  lie'from  a  judgment  of  acquittal,  it  means  that  the 
prosecutor  shall  not,  as  a  matter  of  right,  be  entitled  to  apply  to  reverse  the 
judgment  of  acquittal,  either  upon  the  facts  or  upon  the  law.  But  s.  404  au- 
thorizes the  Court  to  call  for  and  examine  the  record  of  any  criminal  trial  in 
which  it  shall  appear  that  there  has  been  error  in  the  decision  upon  a  point  of 
law,  and  may  determine  any  point  of  law  arising  out  of  the  case,  and  there- 
upon pass  such  order  as  to  the  Court  may  seem  right.  S.  405  enacts  that  "  it 
shall  be  lawful  for  the  Sudder  Court  to  call  for  and  examine  the  record  of  any 
case  tried  by  a  Court  of  Session,  for  the  purpose  of  satisfying  itself  as  to  the 
legality  or  propriety  of  any  sentence  or  order  passed,  and  as  to  the  regularity 
of  the  proceedings  of  the  Court,  If  it  appear  to  the  Sudder  Court  that  the  sen- 
tence passed  is  too  severe,  the  Sudder  Court  may  pass  any  mitigated  sentence 
warranted  by  law.  If  the  Sudder  Court  shall  be  of  opinion  that  the  sentence 
or  order  is  contrary  to  law,  the  Sudder  Court  shall  reverse  the  sentence  or  ordep, 
and  pass  such  judgment,  sentence,  or  order  as  to  the  Court  shall  seem  right* 
or,  if  it  deem  necessary,  may  order  a  new  trial. "  The  word  "  sentence  "  10 
the  latter  section  may  mean  the  award  of  punishment  merely,  or  the  whole 
judgment,  including  the  finding.  If  it  refers  only  to  the  award  of  punishment^ 
the  finding  would  stand  ;  and  I  can  scarcely  see  the  necessity  or  use  of  the  words 
**  or  may  order  a  new  trial.''  The  words  "  sentence  or  order  "  are  in  many  sec- 
tions used  as  including  the  finding,  and  not  merely  the  awards  of  punishments 
— ss.  415,  416,  417,  420.  But,  whatever  may  be  the  construction  of  the  word 
*'  sentence  "  in  s.  405,  there  can  be  no  doubt  that,  under  s.  404,  the  Court  may 
set  aslide  a  judgment  of  acquittal  for  error  in  point  of  law.  Suppose  the  deci- 
sion of  a  judge  should  be  monstrously  absurd  ;  suppose,  upon  an  indictment 
for  murdering  a  child,  the  Judge  and  the  Assessor  should  find  that  the  prison- 
er caused  the  death  of  the  child  by  doing  an  act  with  the  intentibn  of  causing 
its  death,  and  that  the  case  did  not  fall  within  any  of  the  exceptions  mentioned 
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1866.        in  s.  300  of  the  Penal  Code ;  but  suppose  they  should  also  find  that  the  child 
-— - — "— "  was  under  the  age  of  six  months,  and  the  Judge  should  hold  that  it  was  not 
Qu^BM    -  murder  to  kill  a  child  under  that  age,  and  should  therefore  acquit  the  prisoner 
*•  and  order  him  to  be  discharged — could  it  be  contended  that  the  judgment  of 

GoRACHAND  acquittal  could  not  be  set  aside,  and  that  the  prisoner  should  %o  free  for  ever  ?. 
GoPE,  I  apprehend  that  the  Court,  as  a  Court  of  Revision,  would  clearly  have  the  pow- 
Sup.  Vol.  443.  or  to  set  aside  the  judgment  of  acquittal,  and  declare  that,  upon  the  facts  found, 
[5  W.  R.  45O  the  prisoner  was  guilty  of  murder,  and  send  the  case  back  to  the  Judge,  order- 
ing him  to  apprehend  the  prisoner  (if  he  had  been  discharged),  and  to  pass  the 
proper  sentence  upon  him.  If,  in  the  case  above  supposed,  the  Judge  were  to 
say,  it  is  not  necessary  to  try  whether  death  Was  caused  by  an  a£t  done  with  the 
intention  of  causing  death,  because  if  it  was  so  caused,  the  prisoner  was  not 
guilty  of  murder  :  1  find  that  the  child  was  under  the  age  of  six  months,  and, 
Qierefore,  acquit  the  prisoner — in  such  a  case  there  would.be  no  finding  on 
the  facts,  and  the  Court,  as  a  Court  of  Revision,  would  merely  set  aside  the  ac- 
quittal, and  order  a  new  trial.  I  have  supposed  an  error  in  law,  which  is  not 
likely  to  occur.  I  put  it  merely  as  an  illustration ;  there  are  many  constructions 
of  law  equally  erroneous,  though  not  so  clearly  so.  Again,  suppose  a  Magis- 
trate, in  a  case  triable  by  him,  should  convict  of  an  offence,  and  the  Sessions 
Judge,  on  appeal,  should,  without  going  into  the  facts,  reverse  the  decision  upon 
a  point  of  law,  and  order  the  prisoners  10  be  discharged,  stating  that,  assuming 
the  facts  to  be  as  found  by  the  Magistrate,  the  prisoner  was  not  guilty  of  an 
offence,  this  Court,  if  the  Judge  were  wrong  in  point  of  law,  could,  as  a  Court 
of  Revision,  reverse  his  decision,  and  direct  him  to  try  the  appeal  upon  its  me- 
rits. If  a  Judge,  on  appeal,  should  uphold  the  finding  of  a  Magistrate  on  the 
facts,  and  reverse  his  decision  in  point  of  law,  and  pronounce  a  judgment  of 
acquittal,  and  order  the  prisoner  to  be  discharged,  then,  as  the  acquittal  would 
be  merely  on  a  point  of  law,  this  Court,  as  a  Court  of  Revision,  might  reverse 
the  judgment  of  acquittal,  and  order  the  sentence  of  the  Magistrate  to  stand. 
There  are  also  cases  in  which,  notwithstanding  s.  419,^  the  Court,  as  a 
Court  of  Revision,  could  enhance  a  punishment. 

In  the  case  of  The  King  v.  Bourne?  it  was  held  that  a  sentence*  of  trans- 
portation for  an  offence,  for  which  the  only  punishment  was  death,  was  errone- 
ous, and  must'  be  reversed.  The  Court  held  that  they  could  merely  reverse  the 
erroneous  sentence,  but  could  not  pass  the  right  one,  and  the  prisoners  were 
discharged.  The  law  was  amended  by  11  and  12  Vic,  c.  78,  by  which  the 
Court,  upon  reversing  an  erroneous  sentence,  may  give  the  proper  judgment 
Here,  under  s.  405  of  the  Criminal  Procedure  Code,  the  Court,  as  a  Court  of 
Revision,  has  a  similar  power  ;  but  in  order  to  do  so,  it  may  be  necessary  to  en- 
hance the  punishment.  In  the  case  suggested  by  Campbell,  J.,  if  a  Sessions 
Judge  should  pass  sentence  of  rigorous  imprisonment  for  fourteen  years  for 
murder,  such  a  sentence  would  be  bad ;  for  it  is  not  authorized  by  law — s.  302 
of  the  Penal  Code ;  or  if  he  should  pass  sentence  of  transportation  for  seven 
years  for  the  offence  of  murder,  committed  by  a  person  under  sentence  of  trans- 
portation for  life,  the  sentence  would  be  contrary  to  law ;  see  s.  303,  by  which 
death  is  the  only  punishment  which  can  be  awarded.  In  such  cases  the  Court, 
as  a  Court  of  Revision,  could,  ynder  s.  405,  reverse  the  sentence,  and  pass  the 

*  Act  XXV.  of  186 r^  s.  419, — "  The  Appellate  Court,  after  perusing  the  proceediDgs  of 
the  lower  Court,  and  after  hearing  the  plaintiff  or  his  counsel  or  agent  it  they  appear, 
may  alter  or  reverse  the  finding  and  sentence  or  order  of  such  Court,  out  not  so  as  to  en* 
hance  any  punishment  that  shall  have  been  awarded," 

3  7  A.  &  E.  5a 
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proper  sentence,  notwithstanding  that  in  such  a  case  the  sentence  must  be  en-        1866. 
hanced  in  order  to  pass  a  legal  sentence,  in  the  former  case  from  four  years'  ri-       ^ 
gorous  imprisonment  to  death  or  transportation  for  life,  and  in  the  latter  from       y"^^'* 
transportation  for  seven  years  to  sentence  of  death.     S.  405  says,  if  the  Court  '' 

shall  be  of  opinion  that  the  sentence  or  order  is  contrary  to  law,  it  "  shall  re-   Gorachand 
verse  the  sentence  or  order,  and  pass  such  judgment,  sentence,  or  order  as  to       Gope, 
the  Court  shall  seem  right,  or,  if  it  deem  necessary,  may  order  a  new  trial.*'  Sup.  Vol.  443* 
In  the  case  supposed,  in  which  a  prisoner  under  sentence  of  transportation  for  [5  W.  R.  45.] 
life  should  be  found  guilty  of  murder,  and  sentenced  to  transportation  for  seven 
years,  the  Court  might  think  the  finding  right  upon  the  evidence,  and  there  would, 
therefore,  be  no  necessity  for  ordering  a  new  trial.     In  such  a  case  a  question 
might  arise,  whether  the  Court  would  be  bound  to  pass  the  only  legal  sentence, 
viz.y  death,  or  might  send  the  case  back  to  the  Sessions  Judge  to  pas  the  sentence. 
I  am  of  opinion  that  the  Court  might  send  the  case  back  with  an  order  to  pass 
the  proper  sentence,  under  the  words  "  shall  pass  such  judgment,  sentence,  or 
order,"  &c.    In  the  case  supposed  of  a  prisoner  being  sentenced  to  fourteen 
years'  rigorous  imprisonment  for  murder,  upon  setting  aside  the  erroneous  sen- 
tence, the  right  sentence  would  be  a  discretionary  one,  m.,  "  death  or  transport- 
ation for  life."    In  such  a  case,  I  think  the  Court  ought  to  send  the  case  back 
for  proper  sentence  to  b^  passed,  in  the  same  manner  as  it  would  do  under 
s.  402. 

By  the  Statute  11  and  12  Vic,  c.  78,  s.  5,  the  Court,  when  it  reverses  a 
judgment,  may  either  pass  a  proper  judgment,  or  remit  the  case  to  the  lower 
Court,  in  order  that  such  Court  may  pass  the  proper  judgment.  It  appears  to 
me  that  in  all  cases  in  which  the  Court,  as  a  Court  of  Revision,  thinks  it  right 
to  reverse  an  acquittal  on  a  point  of  law,  or  to  reverse,  as  erroneous,  a  sentence, 
in  order  that  the  right  sentence  may  be  passed,  if  the  right  sentence  would  en- 
hance the  one  already  passed,  the  offender  should  have  an  opportunity  of  being 
heard  by  himself  or  his  pleader  or  agent,  either  before  the  lower  Court,  if  the 
case  is  remitted  to  it,  or  before  the  High  Court,  if  the  Judges  pass  the  proper 
sentence  themselves. 

The  Court  may  aft  as  a  Court  of  Revision  after  it  has  afted  as  a  Court  of 
Appeal,  if  it  find  it  necessary  to  do  so,  in  order  to  correft  an  error  in  law  which 
cannot  be  set  right  on  appeal.  For  instance,  if  a  inan  should  be  found  guilty 
of  a  murder,  and  sentenced  to  seven  years'  transportation,  if  the  prisoner  should 
appeal  on  the  fads  the  Court  might  uphold  the  finding  of  guilty  of  murder  on 
appeal,  and  afterwards,  as  a  Court  of  Revision,  might  set  aside  the  sentence  of 
seven  years'  transportation,  and  pass  a  legal  sentence  for  murder,  or  send  it 
back  to  the  lower  Court  to  pass  such  sentence,  pointing  out,  as  they  would  in  a 
case  under  s.  402,  what  is  the  proper  punishment.  As  a  Couit  of  Revision  the 
Court  cannot  reverse  the  finding  of  a  jury. 

In  the  present  case,  the  attention  of  the  Judge  should,  I  think,  be  called 
to  another  error  which  he  committed.  He  says,  the  prisoners  who  were  present, 
assisting  in  taking  away  Amordi,  and  assisting  by  their  presence  in  the  beating 
of  him,  abetted  the  commission  of  culpable  homicide,  &c; 

It  does  not  follow  that,  because  they  were  present  with  the  intention  of 
taking  him  away,  that  they  assisted  by  their  presence  in  the  beating  of  him  to 
such  an  extent  as  to  cause  death.  If  the  objeft  and  design  of  those  who  seiz- 
ed Amordi  was  merely  to  take  him  to  the  thannah  on  a  charge  of  theft,  and  it 
was  no  part  of  the  common  design  to  beat  him,  they  would  not  all  be  liable  for 
the  consequence  of  the  beating  merely  because  they  were  present.  It  is  laid 
down  that,  when  several  persons  are  in  company  together  engaged  in  one  com-* 


Digitized  by 


Google 


GomiCHAND 

Gops, 


^^io  bMgAL  la  iF  ^J^Pd^TS.    S&P.  iOL. 

IMP.  ihon  purpose,  lawful  or  unlawful,  and  one  of  them,  without  the  knowledjg^e  bt 
OuisBit  consent  of  the  others,  commits  an  offence,  the  others  will  not  be  involved  in  tW 
guilt,  unless  the  aft  done  was  in  some  manner  in  furtherance  of  th^  commott 
intention.  It  is  also  said,  although  a  man  is  present  when  a  felony  is  committe<L 
if  he  take  no  part  in  it,  and  do  not  aft  in  concert  with  those  who  commit  it,  will 
hot  be  a  principal,  merely  because  he  did  not  endeavour  to  prevent  it  or  to  ap^ 
r  w  p  ^1  P^^^^^  ^^  felon.  But  if  several  persons  go  out  together  for  the  purpose  of 
IS  W.  R.  45.J  apprehending  a  man,  and  taking  him  to  the  thannah  on  a  charge  of  theft,  and 
some  of  the  party  in  the  presence  of  the  others  beat  and  ill-treat  the  man  in  d 
cruel  and  violent  manner,  and  the  others  stand  by  and  look  on  Without  endea- 
vouring to  dissuade  them  from  their  cruel  and  violent  conduft,  it  appears  to  xkt 
that  those  who  have  to  deal  with  the  fafts  might  very  properly  infer  that  they 
were  all  assenting  parties  and  afting  in  concert,  and  that  the  beating  was  in  fur- 
therance of  a  common  design.  I  do  not  know  what  the  evidence  was :  all  that 
I  wish  to  point  out  is,  that  all  who  are  present  do  not  necessarily  assist  by  their 
presence  every  aft  that  is  done  in  their  presence,  nor  are  consequently  liable  t'o 
be  putiished  as  principals. 


Before  Sir  Barnes  Peacocky  Kt,y  Chief  Justice^  Mr,  Justice  Kemp^y 
Mr,  JtLstice  Seton-Karr,  and  Mr,  Justice  Phear, 

»»56-  THE  QUEEN  v,  ELAHI  BAX.  1 » 

if  ay  29. 

— Accomplice,   Testtmony  of— Corroboration — Criminal  Procedure  Code  (A&  XXV, 

Sup.  Vol.  459.  of  186  J  J,  ss,  419  &  426--Reversal  of  Finding. 

[5W.R.80.] 

Th«  nncorroborated  testimony  of  one  or  more  accomplice  or  accomplices  is  sufficient 
in  iaw  to  support  a  conviftSon.  • 

The  evidence  of  accomplices  should  not  be  left  to  the  jury  without  such  directidns 
and  observations  from  the  judge  as  the  circumstances  of  the  case  may  require,  pointing 
out  to  them  the  danger  of  trustmg  to  such  evidence  when  it  is  not  corroborated  by  other 
evidence.  The  omission  to  do  so  is  an  error  in  law  in  the  summing  up  by  the  Judge,  and 
is,  on  appeal,  a  ground  for  setting  aside  the  conviction,  when  the  Appellate  Court  thinks 
Ihat  the  prisoner  has  been  prejudiced  by  such  omission,  and  that  there  has  been  a  faiture 
of  justice. 

The  nature  and  extent  of  the  corroboration  requisite  explained  and  illustrated. 

The  word  "  reverse  "  in  ss.  419  and  426,  Code  of  Criminal  Procedure,  means  to  mdke 
void,  to  set  aside  or  annul,  and  not  merely  to  change  or  turn  into  the  contrary.  ^ 

The  prisoner  in  this  case  was  tried  before  a  jury  on  a  charge  of  dacoityi 
and  was  convicted.     He  appealed  to  the  High  Court  chiefly  on  the  ground  that 

*  Criminal  Appeal  No.  75  of  1866. 

^  See  Queen  v.  Gagalu  Magalu,  4  B.  L.  R.  A  pp.  50  (or  p.  184  of  this  book). 
»  See  AA  I.  of  1872,  s.  133. 

*  Act  X.  of  1872,  s.  297,  provides  as  follows  : — 

"  If,  in  any  case  either  called  for  by  itself  or  reported  for  orders,  or  which  comes  to  its 
knowledge,  it  appears  to  the  High  Court  that  there  has  been  a  material  error  in  any  judi- 
cial proceeding  of  any  Court  subordinate  to  it,  it  shall  pass  such  judgment,  sentence,  or 
order  thereon  as  it  thinks  fit. 

"  if  it  considers  that  an  accused  person  has  been  improperly  discharged,  it  may  6rd^ 
him  to  ^  tried^  or  to  te  comniitOed  for  trial ;  * 
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the  Judge,  in  summing  up,  failed  to  warn  the  jury  that  the  evidence  against        1866. 
him  was  that  of  approvers  and  accomplices,  not  corroborated  in  any  way,  and  — quebn"^ 
that  this  omission  amounted  to  a  misdirection  and  an  error  in  law,  so  as  to  vitiate 
the  conviction.  ^' 

The  appeal  was  heard  before  L.  S.  Jackson  and  Glover,  JJ.,  who  referred     ^^^  ;^' 
the  following  questions  to  a  Full  Bench  :—  ^"P*  ^^  f^?- 

1.  "  Whether  a  conviction  .can  be  had  on  the  uncorroborated  evidence  of  tS  W.  k.  ^.J 
one  or  more  accomplices  ?" 

2.  "If  not,  what  is  the  nature  of  the  corroboration  required ?" 

The  questions  were  referred  with  the  following  remarks  by 

Jackson,  J. — ^The  Judge  ought  to  have  directed  the  jury  that  the  evidence 
of  approvers,  and  especially  of  such  approvers,  ought  to  be  received  with  great 
caution,  and  that,  under  no  circumstances,  would  it  be  legally  sufficient  evidence, 
unless  it  were  in  some  way  or  other  corroborated  ;  and  he  ought  further  to  have 
told  them  that  it  was  not  corroborated  in  any  way.  Instead  of  thus  directing 
the  jury,  the  Judge  simply  left  it  to  them  to  decide  whether  the  approvers  were 
speaking  the  truth  or  not.  This  misdirection  we  consider  to  have  been  an  error 
of  law,  the  result  of  which  has  been  to  convict  Elahi  Bax  on. what  is  not  legal 
evidence.  We  think,  therefore,  that  the  finding  and  sentence  should  be  reversed, 
and  the  prisoner  released. 

But  it  has  been  brought  to  our  notice  that  there  are  conflicting  decisions  on 
the  point,  and  that  a  Divisional  Bench  of  this  Court  have  ruled  in  the  cftse  of 
The  Queen  v.  Godai  Raout^  that  a  jury  may  convict  upon  the  evidence  of  an 
accomplice,  though  not  corroborated,  so  as  to  show  the  prisoner's  participation 
in  the  offence.  They  also  ruled  that  s.  28  of  Act  II.  of  1855  did  not  apply  to 
Mofussil  Courts.  And  another  Divisional  Bench,  consisting  of  three  Judges, 
ruled,  in  the  case  of  The  Queen  v.  Dwarka,  ^  that  the  uncorroborated  testimony 
of  an  accomplice  was  not  sufficient  for  conviction.  It  has,  moreover,  it  appears, 
since  been  laid  down  by  a  Full  Bench  of  this  Court  in  The  Queen  v.  Lai  Chand 
Kowrah^  that  s.  28,  Act  11.  of  1855,  refers  to  all  Courts,  Mofussil  included. 

"  If  it  considers  that  the  charge  has  been  inconveniently  framed,  and  that  the  facts  of 
the  case  show  that  the  prisoner  ought  to  have  been  convicted  of  an  offence  other  than  that 
of  which  he  was  convicted,  it  shall  pass  sentence  for  the  offence  of  which  he  ought  to  have 
been  convicted : 

"  Provided  that,  if  the  error  in  the  charge  appears  ihaterially  to  have  misled  and  pre- 
judiced the  accused  person  in  his  defence,  the  High  Court  shall  annul  the  conviction,  and 
remand  the  case  to  the  Court  below  with  an  amended  charge,  and  the  Court  below  shall 
thereupon  proceed  as  if  it  had  itself  amended  such  charge. 

"  If  the  High  Court  considers  that  any  person  convicted  by  a  Magistrate  has  com- 
mitted an  offence  not  triable  by  such  Magistrate,  it  may  annul  the  trial,  ^nd  order  a  mew 
trial  before  a  competent  Court. 

"  If  it  considers  that  the  sentence  passed  on  the  accused  person  is  one  which  cannot 
legally  be  passed  for  the  offence  of  which  the  accused  person  has  been  convicted,  or  might 
have  been  legally  convicted  upon  the  facts  of  the  case,  it  shall  annul  such  sentence,  and 
pass  a  sentence  in  accordance  with  law. 

"  If  it  considers  that  the  sentence  passed  is  too  severe,  it  may  pass  any  lesser  sentence 
warranted  by  law;  if  it  considers  that  the  sentence  is  inadequate,  it  may  pass  a  proper 
sentence." 


»  5  W.  R.  Gr.  11. 
«  5  W.  R.  Cr.  18. 
'  Antef  p.  417  (or  p.  689  of  this  book). 
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i866»        Under  these  circumstances,  we  are  not,  we  conceive,  at  liberty  to  pass  final  orders 

Queen       i^^^^is  case  until  the  point  in  question,  viz,,  whether  or  not  the  uncorroborated 

^^         ^evidence  of  an  accomplice  is  legally  sufficient  for  conviftion,  be  settled  author- 

Elahi'bax     ^^t^vely,  and  we  accordingly  direft  that  this  case  be  laid  before  a  Full  Bench  of 

Sup.  Vol.  459.  ^^^^  Court  for  the  purpose.     As  the  prisoner  Elahi  Bax  is  under  sentence  of 

r  W  R'  80  1  ^""^^sportation,  the  Sessions  Judge  will  be  direfted  to  suspend  the  execution  of 

'^^     •    •    •■'  his  sentence  until  the  result  of  this  reference  be  known. 

Messrs.  R,  T.  Allan,  T,  Barrow,  R,  E,  Twidale,  and  C.  Gregory,  and 
Baboo  Ramanath  Base,  Munshi  Amir  Ali,  and  Moulvi  Marhamat  Hossein  for 
the  prisoner. 

The  following  judgments  were  delivered  : — 

Peacock,  C.J. — I  am  of  opinion  that  a  conviction  upon  the  uncorroborated 
testimony  of  an  accomplice  is  legal.     This  is  not  new  law,  nor  founded  upon  a 
new  principle.     The  p)oint  was  decided  in  England  as  far  back  as  the  loth 
.  December  1662,  after  conference  with  all  the  Judges.     Several  cases  to  that 
effect  are  cited  hy  Sir  Mathew  Hale  in  his  "  Pleas  of  the  Crown,"  Vol.   I., 
pp.  303-304.      He,  however,  remarks  :  "  Yet  though  such  a  party  be  admis- 
sible as  a  witness  in  law,  yet  the  credibility  of  his  testimony  is  to  be  left  to  the 
jury,  and  truly  it  would  be  hard  to  take  away  the  life  of  any  person  upon  such 
a  witness,  that  swears  to  save  his  owti,  and  yet  confesseth  himself  guilty  of  so 
great  a  crime,  unless  there  be  very  considerable  circumstances,  which  may  give 
the  greater  credit  to  what  he  swears."     In  The  King  v.  Attwood}  which  is  a 
leading  case  upon  the  subject,  two  prisoners  were  convicted  of  highway  rob- 
bery upon  the  uncorroborated  evidence  of  an  accomplice  as  to  their  identity. 
The  question  was  referred  for  the  opinion  of  the  twelve  Judges,  who  were 
unanimously  of  opinion  that  an  accomplice  alone  is  a  competent  witness ;  and 
if  the  jury,  weighing  the  probability  of  his  testimony,  think  him  worthy  of  belief, 
a  conviction  supported  by  such  testimony  alone  is  perfectly  legal.    In  sentenc- 
ing the  prisoners,  Buller,  J.,  made  the  following  remarks :  "  Prisoners,  you 
were  convicted  of  a  highway  robbery  at  the  last  summer  Assizes  at  Bridgewater. 
The  material  circumstances  of  the  trial  were  these :    The  prosecutor  gave  in 
evidence  that  he  was  robbed  by  three  men  on  the  day  laid  in  the  indictment, 
mentioning  the  conversation  that  passed  during  the  robbery,  and  proving  all 
the  facts  that  are  necessary  in  law  to  constitute  that  offence ;  but  as  it  was  dark, 
he  could  not  swear  to  the  person  by  whom  it  was  committed.    The  accomplice 
was  then  called,  who  swore  that  he  and  you  had,  in  company  of  each  other, 
committed  this  robbery ;  and  he  mentioned  all  the  circumstances  that  passed, 
which  exactly  corresponded  with  those  which  the  prosecutor  had  before  related. 
On  the  testimony  of  these  two  witnesses  the  jury  found  you  guilty;  but  on  a 
doubt  arising  in  my  mind  respecting  the  propriety  of  this  conviction,  I  thought 
it  proper  to  refer  your  case  to  the  consideration  of  the  twelve  Judges.    My 
doubt  was,  whether  the  evidence  of  an  accomplice,  unconfirmed  by  any  other 
evidence  that  could  materially  affect  the  case,  was  sufficient  to  warrant  a  con- 
viction ?  And  the  Judges  are  unanimously  of  opinion  that  an  accomplice  alone 
is  a  competent  witness ;  and  that,  if  the  jury,  weighing  the  probability  of  his 
testimony,  think  him  worthy  of  belief,  a  conviction,  supported  by  such  testimony 
alone,  is  perfectly  legal.    The  distinction  between  the  competency  and  the 
credit  of  a  witness  has  been  long  settled.  If  a  question  be  made  respecting  his 
competency,  the  decision  of  that  question  is  the  exclusive  province  of  the  Judge; 
but  if  the  ground  of  the  objection  go  to  his  credit  only,  his  testimony  must  be 

^  %  Lea.  52i« 
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received  and  left  with  the  jury,  under  such  directions  and  observations  from        t86C 
the  G)urt  as  the  circumstances  of  the  case  may  require,  to  say  whether  they  * 


think  it  sufficiently  credible  to  guide  their  decision  on  the  case.     An  accom-       0^"*^' 
plice,  therefore,  being  a  competent  witness,  and  the  jury  in  the  present  case  ^' 

ha/ving  thought  him  worthy  of  credit,  the  verdict  of  guilty,  which  has  been  ^^'^^  ^^ 
found,  is  strictly  legal,  though  found  on  the  testimony  of  the  accomplice  only."  ^'■P-  Vol.  455^ 
His  Lordship  then  passed  sentence  of  death  upon  the  prisoners,  but  intimated  f^W*  R^SaJ 
that  it  was  his  intention  to  recommend  them  to  mercy.  In  the  case  of  Rex  v. 
Jvnes}  Lord  Ellenborough  says :  "  No  one  can  seriously  doubt  that  a  convic-  ^ 
tion  is  legal,  though  it  proceed  upon  the  evidence  of  an  accomplice  only. 
Judges,  in  their  discretion,  will  advise  a  jury  not  to  believe  an  accomplice, 
unless  he  is  confirmed,  or  only  in  as  far  as  he  is  confirmed ;  but  if  he  is  believed, 
his  testimony  is  unquestionably  sufficient  to  establish  the  facts  which  he  de- 
poses :  it  is  allowed  that  he  is  a  competent  witness,  and  the  consequence  is  in- 
evitable that,  if  credit  is  given  to  his  evidence,  it  requires  na  confirmation  from 
another  witness.  Within  a  few  years  a  case  was  referred  to  the  twelve  Judges, 
where  four  men  were  convicted  of  a  burglary  upon  the  evidence  of  an  accom- 
plice, who  received  no  confirmation  concerning  any  of  the  facts  which  proved 
the  criminality  of  one  of  the  prisoners ;  but  the  fudges  were  unanimously  of 
opinion  that  the  conviction  as  to  all  the  four  was  legal,  and  upon  that  opinion 
they  all  suffered  the  penalty  of  the  law.  Strange  notions  upon  this  subject  have 
lately  got  abroad,  and  I  have  thought  it  necessary  to  say  so  much  for  the  pur- 
pose of  correcting  them ;"  see  The  King  v.  Durham.^  At  the  Old  Baily  Ses- 
sions, 1784,  Smith  and  Davies  were  tried  for  robbing  Hunter.  During  the  night 
the  prosecutor  was  attacked  by  four  ruffians,  whose  persons  he  was  imable  to 
identify ;  but  during  the  scuffle  he  had  torn  a  piece  of  the  coat  which  one  of 
them  had  on,  who,  on  being  discovered  by  these  means,  turned  Eling's  evidence, 
and  implicated  the  two  prisoners.  But  the  Court,  although  it  was  admitted  as 
an  established  rule  of  law  that  the  uncorroborated  testimony  of  an  accomplice 
is  legal  evidence,  thought  it  too  dangerous  to  suffer  a  conviction  to  take  place 
under  such  unsupported  testimony ;  and  the  prisoners  were  acquitted.  The 
law,  as  above  laid  down,  that  a  conviction  is  legal,  though  supported  by  the 
uncorroborated  evidence  of  an  accomplice,  has  been  admitted  by  Lord  Den- 
man  in  Rex  v.  Hastings,^  by  Alderson,  B.,  in  Rex  v.  Wilkes,^  and  by  manpr 
other  learned  and  eminent  Judges ;  and  it  was  so  ruled  by  the  Court  of  Crimi^ 
nal  Appeal  in  Rex  v.  Stubbs.^  The  law  of  England,  therefore,  upon  this  subject 
is  beyond  doubt 

The  law  of  America  is  the  same,  and  in  that  country,  where  in  most  of  the 
States  new  trials  are  granted  in  criminal  cases,  new  trials  have  been  refused 
even  when  the  verdicts  were  obtained  upon  the  uncorroborated  evidence  of  an 
accomplice.  The  cases  upon  the  subject  are  collected  in  Wharton's  Criminal 
Law  of  the  United  States  of  America,  p.  366.  It  does  not  appear  that,  in  the 
cases  in  which  new  trials  were  refused,  the  Judge  who  tried  the  case  had  omit- 
ted to  make  such  observations  to  the  jury  with  reference  to  the  evidence  of  the 
accomplices  as  the  circumstances  required.  But  in  civil  cases  it  is  clear 
that,  both  in  that  country  and  in  England,  a  new  trial  will  be  granted  where, 
from  the  absence  of  proper  instructions  from  the  Judge,  the  jury  fall  into  an  * 

error.     Formerly,  the  rule  was  that  the  mere  commission  of  a  crime  did  not 


^2  Camp.  131. 
"2  Lea.  538. 
»7  C.  &  P.  15a. 

*7C.  &P.  273, 

*  Dears.  C.  C,  555 ;  S.  C,  25  L.  J.,  Mag.  Ca.  16. 
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1866.  "      render  a  witness  incompetent,  but  persons  convicted  of  treason,  felony,  or  cer- 

' tain  other  crimes,  were  rendered  incompetent  by  conviction.     The  incompe- 

QuBEN       tency  created  by  conviction  was  removed  in  England  by  Aft  of  Parliament,  and 

"•  was  subsequently  Temoved  here  by  Aft  XIX.,  1837,  by  which  it  was  enacted 

Elahi  Bax,    tijat  no  person  shall,  by  reason  of  a  conviction  for  any  offence  whatever,  be  in- 

Sup.  Vol.459-  competent  to  be  a  witness  in  any  stage  of  a  cause,  civil  or  criminal,  or  before 

[5  W.  B.  80.]  any  Court  in  the  territories  of  the  East  India  Company. 

It  was  contended,  in  the  course  of  argument  in  the  present  case,  that,  in 
India,  the  rule  of  evidence  in  the  mofussil  is  different  from  the  law  of  England 
with  respeft  to  the  legality  of  convicting  upon  the  uncorroborated  evidence  of 
an  accomplice.  If  there  had  been  a  loftg  uniform  course  of  decisions  in  the 
late  Sudder  Court,  that  the  uncorroborated  evidence  of  an  accomplice  was  in- 
sufficient in  law  for  the  conviction  of  a  prisoner,  we  should  have  been  disposed 
to  bow  to  those  decisions,  and  to  aft  upon  the  rule,  "  siare  dedsis."  One  case 
only  was  cited  from  7  Nizamut  Reports,  p.  57,^  in  which  a  Judge  of  the  Sudder 
Court  stated  that  he  did  not  think  it  legal  to  convift  upon  such  evidence. 
There  may  be  other  cases  to  the  same  effeft,  but  there  is  no  uniform  current 
of  decisions  which  would  justify  us  in  holding  that  the  law  in  this  respeft  in 
the  mofussil  was  different  from  the  established  law  of  England  and  from  that 
which  was  administered  in  the  late  Supreme  Court,  and  is  now  administered 
by  this  Court,  in  the  exercise  of  Original  Criminal  Jurisdiction.  It  would 
require  a  uniform  train  of  decisions  to  justify  us  in  holding  that  the  law  of 
evidence  to  be  administered  by  the  Court  upon  such  a  point  as  this  is  different 
in  the  exercise  of  the  Appellate  Criminal  Jurisdiction  from  that  which  is  acted 
upon  in  the  exercise  of  Original  Jurisdiction.  When  called  upon  to  give 
effeft  to  particular  expressions  which  have  been  made  use  of  by  the  Judges 
of  the  late  Sudder  Court  with  regard  to  the  rules  of  evidence,  we  must  bear  in 
mind  that,  up  to  a  very  recent  period,  when  trial  by  jury  was  established  in 
certain  districts,  it  was  the  province  of  the  Sessions  Judges,  and  of  the  Judges 
of  the  late  Sudder  Court,  to  determine  questions  of  fact  as  well  as  questions  of 
law  in  criminal  cases ;  and  that,  in  dealing  with  such  cases,  it  was  not  very 
frequently  necessary  to  determine  whether  the  evidence  of  a  particular  witness 
was  insufficient  in  law  to  justify  a  conviction,  or  merely  insufficient  to  induce 
them,  as  Judges  of  fact,  to  declare  that  a  prisoner  was  guilty.  There  is  a  wide 
distinction,  however,  between  disbelieving  evidence  and  determining  that  it  is 
not  legally  sufficient  if  believed  ;  but  this  distinction  is  not  always  sufficiently 
adverted  to  by  Courts,  which  are  Judges  of  fact  as  well  as  of  law.  Act  II.  of 
1855,  8.  28,2  was  referred  to  by  the  appellant's  pleader,  by  whom  the  case  wras 
very  well  argued,  and  it  was  contended  that  that  act  rendered  corroboration 
necessary.  Upon  that  point  it  is  sufficient  to  say  that  it  was  not  the  intention 
of  the  Aft  to  render  inadmissible  any  evidence,  which,  but  for  the  Aft,  would 
have  been  admissible — see  s.  58  ;  nor  was  it  intended  to  lessen  the  legal  effeft 
of  any  such  evidence. 

We  have,  therefore,  no  hesitation  in  answering  the  first  question  in  the 
affirmative,  and  declaring  that  a  conviction  may  be  legally  had  on  the  uncor-' 
roborated  evidence  of  one  or  more  accomplices. 

^  There  is  no  such  case  in  7  Nizamut  Rep.  57  ;  but  see  Radhacant  Doss  v.  Mohadeby 
I  N.  A.  R.  304. 

^AH  II.  of  185s,  5.  28. — "  Except  in  cases  of  treason,  the  direft  evidence  of  one  wit- 
ness, who  is  entitled  to  full  credit,  shall  be  sufficient  for  proof  of  any  faft  in  any  such 
Court  or  before  any  such  person.  But  this  provision  shall  not  affeft  any  rule  or  practice 
of  any  Court  that  requires  corroborative  evidence  in  support  of  the  testimony  of  an  ac- 
complice or  of  a  single  witness  in  the  catse  of  perjury." 
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It  is  unnecessary,  as  regards  this  part  of  the  case,  to  answer  the  second        1866. 
question.  — — ^ 

Holding  that  the  Judge  was  not  bound  to  direft  the  jury  that  the  evidence       Queen 
was  not  legally  sufficient  for  a  conviction,  we  shall  probably  mislead  if  we  do  '* 

not  go  on  to  consider  whether  there  was  any  error  or  defeft  in  the  summing  up   ^lahi  Bax, 
which  constitutes  a  valid  ground  of  appeal.    The  question  of  misdirection  is  ^"P"  ^®^*  459- 
raised  by  the  Judges  who  referred  the  case,  and  is,  I  think,  substantially  be-  [5W.  R.80.] 
fore  us,  and  ought  to  be  considered,  although  there  is  no  specific  question  as 
to  whether  there  Was  a  misdirection  or  not.     I  proceed,  therefore,  to  consider 
whether  there  is  any  ground  for  setting  aside  the  conviction  upon  the  ground 
of  error  in  the  summing  up. 

In  the  case  of  Regina  v.  Farler^  a  very  learned  and  eminent  Judge,  than 
whom  no  one  was  better  able  to  deal  with  evidence,  and  to  determine  the  de- 
gree of  credibility  to  which  particular  witnesses  were  entitled — I  mean  the  late 
Lord  Abinger — in  summing  up  the  case  to  the  jury,  made  the  following  re- 
marks :  "  I  am  strongly  inclined  to  think  that  you  will  not  consider  the  corro- 
boration in  this  case  sufficient.  No  one  can  hear  the  case  without  entertaining 
a  suspicion  of  the  prisoner's  guilt,  but  the  rules  of  law  must  be  applied  to  all 
men  alike.  It  is  a  practice,  which  deserves  all  the  reverence  of  law,  that  Judges 
have  uniformly  told  juries  that  they  ought  not  to  pay  any  respeft  to  the  testi- 
mony of  an  accomplice,  unless  he  is  corroborated  in  some  material  circum- 
stance. Now,  in  my  opinion,  that  corroboration  ought  ,to  consist  of  some  cir- 
cumstance that  affects  the  identity  of  the  party  accused.  A  man  who  has  been 
guilty  of  a  crime  himself  will  always  be  able  to  relate  the  facts  of  the  case,  and 
if  the  confirmation  be  only  on  the  truth  of  that  history,  without  identifying  the 
persons,  that  is  really  no  corroboration  at  all.  If  a  man  were  to  break  open  a 
house,  and  put  a  knife  to  your  throat,  and  steal  your,  property,  it  would  be  no 
corroboration  that  he  had  stated  all  the  facts  correctly,  that  he  had  described 
how  the  person  did  put  a  knife  to  the  throat,  and  did  steal  the  property.  It 
would  not  at  all  tend  to  show  that  the  party  accused  participated  in  it.  Here 
you  find  that  the  prisoner  and  the  accomplice  are  seen  together  at  the  house  of 
the  landlord — now  look  at  his  evidence.  If  they  were  seen  together  under  cir- 
cumstances that  were  extraordinary,  and  where  the  prisoner  was  not  likely  to 
be  unless  there  weres^concert,  it  might  be  something.  But  he  lives  within  one 
hundred  and  fifty  yards,  and  there  is  nothing  extraordinary  in  his  being  there  ; 
and  he  left  when  they  were  shutting  up  the  house.  Therefore  it  is  perfectly  na- 
tural that  he  should  have  been  there,  and  left  when  he'did.  The  single  cir- 
cumstance is,  that  the  prisoner  was  seen  in  a  house  which  he  frequents,  where 
he  may  be  seen  once  or  twice  a  week,  and  there  the  case  ends  against  him. 
All  the  rest  depends  upon  the  evidence  of  the  accomplice.  The  danger  is, 
that  when  a  man  is  fixed,  and  knows  that  his  own  guilt  is  detected,  he  may  pur- 
chase impunity  by  falsely  accusing  others.  I  would  suggest  to  you  that  the 
circumstances  are  too  slight  to  justify  you  in  acting  on  this  evidence."  The 
prisoner  was  accordingly  acquitted.  In  Rex  v.  Wilkes  and  Edwards,^  a  simi- 
lar rule  was  laid  down  by  Alderson,  B.,  in  a  case  of  sheep  stealing.  He  said  : 
"  There  is  a  great  difference  between  confirmations  as  to  the  circumstances  of 
the  felony,  and  those  which  apply  to  the  individuals  charged  ;  the  former  only 
prove  that  the  accomplice  was  present  at  the  commission  of  the  offence ;  the 
latter  show  that  the  prisoner  was  connected  with  it.  This  distinction  ought  al- 

18C.  &P.  106. 
27C.  &P.  27a. 
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1866.        \^ays  to  be  attended  to.    In  summing  np,  the  learned  Jndge  said  :  "The  con- 
"^QuMH      finnation  of  the  accomplice  as  to  the  commission  of  the  felony  is  really  no  con- 
^  firmation  at  all ;  because  it  would  be  a  confirmation  as  much  if  the  accusation 

F     ^*B       ^®^^  against  you  and  me,  as  it  would  be  as  to  those  prisoners  who  are  now  up- 
^^    ^^  on  their  trial.    The  confirmation  which  I  always  advise  juries  to  require  is  a 
9«ip.  Vol.  459.  confirmation  of  the  accomplice  in  some  fad  which  goes  to  fix  the  guilt  on  the 
[5  W.  R.80.J  particular  person  charged.    You  may  legally  convifton  the  evidence  of  an  ac- 
complice only,  if  you  can  safely  rely  on  his  testimony ;  but  I  advise  juries  never 
to  ad  on  the  evidence  of  an  accomplice,  unless  he  is  confirmed  as  to  the  parti- 
cular person  who  is  charged  with  the  offence.  With  resped  to  the  prisoner 
Edwards,  it  is  proved  that  meat  of  a  similar  kind  was  found  in  his  house.    The 
meat  cannot  be  identified,  but  it  is  similar ;  that  is,  therefore,  some  ccmfirmation 
of  the  accomplice  as  to  Edwards  more  than  any  one  else.   It  is  also  proved 
that  the  skin  was  found  in  a  whirley  hole ;  that  is  no  confirmation,  because  it 
does  not  affed  the  prisoners  more  than  it  affects  any  other  persons.    With  re- 
sped  to  the  prisoner  Wilkes,  it  is  proved  by  the  witness  Meek  that  the  prisoner 
Wilkes  told  him  nearly  the  same  story  as  the  accomplice  has  told  you  to-day* 
If  you  believe  that  witness,  there  is  confirmation  of  the  accomplice  as  to  the 
prisoner  Wilkes;  you  will  say  whether,  with  these  confirmations,  you  believe  the 
accomplice  or  not.    If  you  think  that  his  evidence  is  not  sufficiently  confirmed 
as  to  one  of  the  prisoners,  you  will  acquit  that  one ;  if  you  think  he  is  confirm- 
ed as  to  neither,  you  will  acquit  both ;  if  you  think  he  is  confirmed  as  to  both, 
you  will  find  both  guilty."  The  jury  found  both  prisoners  guilty.    In  the  case 
Of  Rex  V.  Siubbsy^  in  the  Court  of  Criminal  Appeal  above  referred  to,  Parke, 
B.,  said  :  ''My  practice  has  always  been  to  tell  the  jury  not  to  convid  the  prison- 
er unless  the  evidence  of  the  accomplice  be  confirmed,  not  only  as  to  the  cir- 
cumstances of  the  crime,  but  also  as  to  the  person  of  the  prisoner."    And  Cres- 
well,  J.,  added  :  ''  You  may  take  it  for  granted  that  the  accomplice  wa^  at  the 
committal  of  the  offence,  and  may  be  corroborated  as  to  the  facts ;  but  that  has 
no  tendency  to  show  that  the  parties  accused  were  there."     Jervis,  C.J.,  in  the 
same  case  remarked  :  ''  T4iere  is  another  point  to  be  noticed.    When  an  ac- 
complice speaks  as  to  the  guilt  of  three  prisoners,  and  his  testimony  is  confirm- 
ed as  to  two  of  them  only,  it  is  proper,  I  think,  for  the  Judge  to  advise  the  jury 
that  it  is  not  safe  to  ad  on  his  testimony  as  to  the  thirdj>erson,  in  resped  dt 
whom  he  is  not  confirmed,  for  the  accomplice  may  speak  truly  as  to  all  the 
facts  of  the  case,  and  at  the  same  time,  in  his  evidence,  substitute  the  third  per- 
son for  himself  in  his  narrative  of  the  case."    In  Rex  v.  Moores^  Sndictment 
against  A  as  principal,  and  B  as  receiver,  where  the  evidence  of  an  acoompUce 
was  corroborated  as  to  A,  but  not  as  to  B,  Baron  Alderson  thought  it  wias  not 
sufiicient  as  to  B. 

Conflicting  opinions  have  been  expressed  'as  to  whether,  in  a  case  in 
which  an  accomplice  accuses  two  persons,  and  is  corroborated  as  to  one,  but 
not  as  to  the  other,  a  jury  ought  to  be  advised  to  acquit  the  one  as  to  whom 
there  is  no  corroboration.  The  opinion  expressed  by  Jervis,  C.T.,  in  Rex  r. 
Siubh}  as  above-mentioned,  appears  to  be  the  corred  one ;  for  nothing  is  more 

» Dears.  C.  C.  SSS ;  S.  C,  as  L.  J.,  Mag.  Ca.  16. 

'  7  C.  &  P.  270 — These  words  do  not  appear  in  the  Law  Journal  Report,  and  in 
Dearsiey  the  words  are  :  ''  You  may  take  it  for  granted  that  the  accomplice  was  present 
when  the  offence  was  committed,  and  there  may,  therefore,  be  no  difficulty  in  corroborat- 
ing him  as  to  the  facts  ;  but  that  has  no  tendency  to  show  that  any  particular  person  who 
may  be  accused  was  there." 

The  remarks  of  Jervis,  C.J.,  and  pf  P^rke,  B.,  are  quoted  from  the  Law  Journal. 
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easy  than  for  an  accomplice  to  accuse  an  innocent  person,  in  order  to  get  off        iJMA. 
his  real  companion  in  guilt,  and  to  attribute  to  the  person  falsely  accused  acts      c^amtxt^ 
which  were  really  committed  by  the  guilty  companion.  SJ*""** 

In  the  present  case,  two  acomplices  gave  evidence  against  Elahi  Bax ;  but  '* 

that  doesiK>t  seem  to  carry  the  case  much  further.  In  Rex  v.  Noakes}  in  which  ^  '  ^* 
two  accomplices  spoke  distinctly  as  to  the  prisoner,  Littledale,  J.,  told  the  jury  ^^  ^**  ^^ 
that,  if  their  statements  were  the  only  evidence,  he  could  not  advise  them  to  [sW.  R.«o.] 
convid  the  prisoner ;  that  it  was  not  usual  to  convid  on  the  evidence  of  one  ac- 
complice, without  confirmation ;  and  that,  in  his  opinion,  it  made  no  difference 
whether  the  evidence  was  that  of  one  accomplice  only,  or  of  more  than  one. 
This,  as  a  general  rule,  is  corred,  for  otherwise  two  companions  in  guilt  might 
get  off  by  confessing  and  falsely  accusing  two  innocent  persons.  But  if  two  or 
Uiree  persons  should  be  apprehended  at  (Afferent  places,  at  long  distances  from 
«ach  other,  and  should  each  c<mfess  and  give  a  similar  account  as  to  the  per- 
sons  associated  with  them  in  a  particular  dacoity,  the  statement  <A  each,  if  made 
under  such  circumstances  as  not  to  raise  a  presumption  of  collusion,  might  be 
proved  in  corroboration  of  his  evidence ;  such  statement  being  admissible  as 
corroborative  evidence,  under  Ad  II.  of  1855,  s.  31.  The  evidence  of  several 
accomplices,  so  corroborated,  might  be  sufficient  to  satisfy  a  jury,  although  the 
evidence  of  one  of  them  alone  could  not  have  been  safely  acted  upon.  These 
are  matters  to  which  the  attrition  of  a  jury  ought,  under  all  circumstances,  to 
be  specially  directed,  with  proper  remarks  from  the  presiding  Judge,  accord- 
ing to  the  rule  laid  down  by  BuUer,  J.,  in  the  case  already  cited. 

The  dang^  of  acting  upon  the  evidence  of  an  accomplice,  who  is 
admitted  to  give  evidence  for  the  Crown,  arises  not  merely  from  the  fad 
of  his  having  committed  a  crime,  for  that  would  go  to  the  credit  of  every 
witness  who  had  recently  committed  or  been  convicted  of  a  crime,  but 
from  tha  fad  of  his  giving  his  evidence  under  the  hope  or  expectation  of 
pardon,  and  of  his  obtaining  immunity  from  punishment  if  his  evidence  be  be- 
lieved. Suppose,  two  gentlemen  of  previously  undoubted  honour  and  good  char- 
acter should,  in  a  moment  of  irritation,  not  amounting  in  law  to  provocation, 
get  out  of  a  d^k-carriage,  and  thrash  the  coachman  or  syce  for  not  giving  them 
a  good  horse ;  suppose  the  man  should  die,  and  that  both  should  be  convicted 
of  culpable  homicide,  would  any  one  say  that  either  of  them  would  be  so  wholly 
nnworthy  of  credit  as  witnesses  in  any  other  case,  that  a  jury  ought  to  be  advised 
not  to  act  upon  his  testimony,  except  so  far  as  it  was  corroborated  ?  If  he  would 
not,  after  conviction,  be  unworthy  of  credit,  if  called  upon  to  give  evidence  against 
a  stranger  for  another  offence,  why  should  he  be  unworthy  of  credit,  before  con- 
viction, against  his  own  companion  and  friend,  if  compelled  to  give  evidence 
against  his  will  ?  Suppose  that,  immediately  after  the  commission  oi  the  offence, 
one  should  be  apprehended,  and  the  other  should  escape  without  being  iden- 
tified with  sufficient  certainty  for  conviction ;  suppose  that  the  one  who  escaped 
should  be  apprehended  and  brought  to  trial,  and  that  the  one  who  had  been  ap- 
prehended in  the  first  instance  should  be  called  as  a  witness  against  his  will,  and 
i>eing  compelled  to  give  evidence  (as  he  might  be,  under  Act  II.  of  1855,  s.  33), 
should  identify  his  companion,  would  any  Judge,  in  the  exercise  of  a  sound  ju- 
dicial discretion,  feel  himself  bound  to  tell  a  jury  that,  because  the  witness  was 
Wk  accomplice,  it  would  be  dangerous  to  act  upon  his  evidence  alone  uncorro- 
borated ? 

When  the  Judges  speak  of  the  danger  of  acting  upon  the  uncorroborated 
evidence  of  accomplices,  they  refer  to  the  evidence  of  accomplices  who  are  ad^ 
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i^g6.        mitted  as  evidence  for  the  Crown,  in  the  hope  or  expectation  of  a  pardon.    If, 
QuBBN       ^^  ^"^^  ^  ^*^^»  ^^^  accomplices  admitted  to  give  evidence  act  fairly  and  openly, 
^  and  discover  the  whole  truth,  though,  according  to  the  law  of  England,  they  are 

Elahi  Bax    ^^*'  except  in  certain  cases,  for  which  special  provision  is  made  by  statute,  en- 
Sup.  Vol  4S0  r**^^^  *^  ^^  ^^^^  ^^  pardon,  yet  the  usage,  the  lenity,  and  the  practice  of  the  Court 
r  W  r'so  1  ^^  ^^  ^^^P  ^^^  prosecution  against  them,  and  they  have  an  equitable  title  to  a  re- 
L5     •    'Oo-J  commendation  to  the  mercy  of  the  Crown  (Cowper's  Reports,  334).  The  origin 
of  the  practice  of  admitting  accomplices  to  give  evidence  for  the  Crown  without 
approvement  is  explained  by  Lord  Mansfield  in  Rex  v.  Rudd}  He  there  says  : 
A  person  desiring  to  be  an  approver  must  be  one  indicted  for  the  offence,  and 
in  custody  on  that  indictment.     He  must  confess  himself  guilty  of  the  oflFence, 
and  desire  to  accuse  his  accomplices.     He  must  likewise  upon  oath  discover,  not 
only  the  particular  offence  for  which  he  is  indicted,  but  all  treasons  and  felonies 
which  he  knows  of ;  and,  after  all  this,  it  is  in  the  discretion  of  the  Court,  whe- 
ther they  will  assign  him  a  Coroner,  and  admit  him  to  be  an  approver  or  not  ; 
for  if,  on  his  confession,  it  appears  that  he  is  a  principal,  and  tempted  the  others, 
the  Court  may  refuse  and  rejeft  him  as  an  approver.     When  he  is  admitted  as 
such,  it  must  appear  that  what  he  has  discovered  is  true ;  and  that  he  has  disco- 
vered the  whole  truth.     For  this  purpose,  the  Coroner  puts  his  appeal  into  form  ; 
and  when  the  prisoner  returns  into  Court,  he  must  repeat  his  appeal,  without  any 
help  from  the  Court,  or  from  any  bystander.    And  the  law  is  so  nice  that,  if  he 
vary  in  a  single  circumstance,  the  whole  falls  to  the  ground,  and  he  is  condemned 
to  be  hanged.     If  he  fail  in  the  colour  of  a  horse,  or  in  the  circumstances  of  time, 
so  rigorous  is  the  law,  that  he  is  condemned  to  be  hanged  ;  mugji  more  if  he  fail 
in  essentials.    The  same  consequences  follow  if  he  does  not  discover  the  whole 
truth  ;  and  in  all  these  cases  the  approver  is  convicted  on  his  own  confession.  See 
this  doctrine  more  at  large  in  Hale's  Pleas  of  the  Crown,  Vol.  II.,  pp.  226  to 
236  ;  Stan:  Pleas  of  the  Crown,  Lib.  2  C,  52  to  C,  58  ;  3  Inst.  129.  *A  further 
rigorous  circumstance  is,  that  it  is  necessary  to  the  approver's  own  safety  that  the 
jury  should  believe  him  ;  for  if  the  partners  in  his  crime  are  not  convicted,  the 
approver  himself  is  executed.     "  Great  inconvenience  arose  out  of  this  practice 
of  approvement.  No  doubt,  if  it  was  not  absolutely  necessary  for  the  execution 
of  the  law  against  notorious  offenders  that  accomplices  would  be  received  as  wit- 
nesses, the  practice  is  liable  to  many  objections.  And  though,  under  this  practice, 
they  are  clearly  competent  witnesses,  their  single  testimony  alone  is  seldom  of 
sufficient  weight  with  a  jury  to  convict  the  offenders  ;  it  being  so  strong  a  temp- 
tation to  a  man  to  commit  perjury,  if  by  accusing  another  he  can  escape  himself. 
Let  us  see  what  has  come  in  the  room  of  this  practice  of  approvement.  A  kind 
of  hope  that  accomplices  who  behave  fairly,  and  disclose  the  whole  truth,  and 
bring  others  to  justice,  should  themselves  escape  punishment,  and  be  pardoned. 
This  is  in  the  nature  of  a  recommendation  to  mercy.  But  no  authority  is  given 
to  a  Justice  of  the  Peace  to  pardon  an  offender,  and  to  tell  him  he  shall  be  a  wit- 
ness against  others.  The  accomplice  is  not  assured  of  his  pardon,  but  gives  his 
evidence  in  vinculis  in  custody  ;  and  it  depends  on  the  title  he  has  from  his  be- 
haviour whether  he  shall  be  pardoned  or  executed."    Sir  Mathew  Hale,  speaking 
of  approvement,  says :  "  This  course  of  admitting  approvers  has  long  been 
disused,  and  the  truth  is,  that  more  mischief  hath  come  to  good  men  by  this  kind 
of  approvements,  by  false  accusations  of  desperate  villains,  than  benefit  to  the 
public  by  the  discovery  and  convicting  of  real  offenders;  jailors  for  their  own  pro- 
fits often  constraining  prisoners  to  appeal  honest  men,  and,  therefore,  provisloii 
made  against  it  by  I.  E.  3,  C.  7."  (See  2  Hale's  Pleas  of  the  Crown,  226.)  Tlie 

»  Cowp.  331  at  p.  335. 
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modern  practice  of  admitting  accomplices  to  give  evidence  under  a  hope  of  par-  *      1866. 
don,  though  not  so  dangerous  as  the  old  practice  of  approvement,  would  still  be  • 


attended  with  the  greatest  danger,  but  for  the  safeguard  which  has  to  some  ex-       yu^KN 
tent  been  provided  by  the  practice  of  the  Judges  in  recommending  juries  not  to  ^• 

act  upon  such  evidence  without  requiring  corroboration  as  to  the  identity  of  the   Elahi  Bax, 
person  accused.  Sup.  Vol.  459. 

The  danger  of  acting  upon  the  uncorroborated  evidence  of  accomplices  is  [5  W.  R.  80.] 
at  least  as  great  here  as  it  would  be  in  England,  for  here,  as  in  England,  the  ac- 
complices are  not  actually  pardoned  before  they  give  evidence.  In  England,  by 
confessing  and  giving  evidence,  they  acquire  an  equitable  right  to  a  recommend- 
ation for  the  mercy  of  the  Crown.  Here  the  Magistrate  is  merely  authorized 
to  tender  a  pardon  '}  and  if  it  appear  to  the  Court  of  Session  at  the  time  of  trial,  • 
or  to  the  High  Court  as  a  Court  of  Reference,  that  the  person  who  has  accept- 
ed the  offer  of  pardon  has  not  conformed  to  the  conditions  under  which  the 
pardon  was  tendered,  either  by  concealing  anything  essential  or  by  giving  false 
evidence  or  information,  it  is  competent  to  the  Court  to  direct  the  commitment 
of  such  person  for  trial  for  the  offence  in  respect  of  which  the  pardon  was  ten- 
dered.2  The  witness,  therefore,  does  not  give  his  evidence  under  an  absolute 
certainty  of  immunity.  In  Scotland  the  law  is  different.  There,  as  remarked 
by  Mr.  Alison,'  "  it  has  been  long  an  established  principle  of  our  law  that  by  the 
very  act  of  calling  a  socius  and  putting  him  in  the  box,  the  prosecutor  debars  him- 
self from  all  title  to  molest  him  for  the  future  with  relation  to  the  matter  libel- 
led." This  is  always  explained  by  the  presiding  Judge  to  the  witness  as  soon 
as  he  appears,  and  consequently  he  gives  his  testimony  under  a  feeling  of  ab- 
solute security,  as  to  the  effect  which  it  may  have  upon  himself.  This  privilege 
is  absolutely  and  altogether  independent  of  the  prevarication  or  unwilling- 
ness with  which  the  witness  may  give  his  testimony.  Justice  may,  indeed,  be 
often  defeated  by  a  witness  retracting  his  previous  disclosures,  or  refusing  to 
make  any  confession  after  he  is  put  into  the  witness-box ;  but  it  would  be  much 
more  put  in  hazard,  if  the  witness  were  sensible  that  his  future  safety  depended 
on  the  extent  to  which  he  spoke  against  his  associate  at  the  bar.  It  is  quite  as 
necessary  here  as  it  is  in  England,  if  not  more  so,  that  the  evidence  of  accom- 
plices should  not  be  left  to  a  jury  without  such  directions  and  observations  from 
the  Judge  as  the  circumstances  of  the  case  may  require.  The  question  is,  whe- 
ther the  omission  of  the  presiding  Judge,  on  a  trial  in  the  mofussil,  to  make  such 
observations,  is  not  such  an  error  in  his  summing  up  as  to  justify  the  Court,  on 
appeal  or  revision,  in  setting  aside  a  verdict  of  guilty. 

It  has  been  said  by  the  learned  author,  Mr.  Starkie,*  speaking  of  the  ad- 
ministration of  civil  justice  in  England,  that  "  it  is  the  practice  for  the  Judge  at 
Nisi  Prius  not  only  to  state  to  the  jury  all  the  evidence  that  has  been  given,  but 
to  comment  on  its  bearing  and  weight,  and  to  state  the  legal  rules  upon  the  sub- 
jed  and  their  application  to  the  particular  case,  and  even  to  advise  them  as  to 
the  verdict  they  should  give,  so  that  it  may  accord  with  his  view  of  the  law  and 
with  justice."  He  proceeds  :  "  Indeed,  without  this  assistance  from  the  Judge, 
few  juries  would,  in  a  contested  case,  be  able  to  come  to  an  unanimous  opinion, 
being  frequently  left  in  a  state  of  great  perplexity  by  the  influence  of  the  speeches 
of  the  contending  pleaders.  The  accuracy  of  the  summing  up  by  the  Judge  is, 

*  Grim.  Pro.  Code,  s.  209. 
2  Crim.  Pro.  Code,  s.  211. 

'  Alison's  Practice  of  the  Criminal  Law  of  Scotland,  453,  cited  by  Mr.  Roscoe  ;  Digest 
of  Evidence  in  Criminal  Cases,  6th  Edition,  p.  126. 

*  Starkie  on  Evidence,  p.  472. 
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i80i.        therefore^  of  the  very  utmost  importance,  because  if  the  jury,  after  hearing  tbe 
^  Q  evidence  and  the  powerful  arguments  which  probably  have  been  urged  in  favour 

guBBN      ^1  qyxxi^  opposite  views  of  the  question,  were  entirely  left  to  decide  for  themselves, 
^*  without  an  impartial  direction  afe  to  what  just  and  legal  weight  ought  to  be  at- 

Elahi  Bax,  ^^jJi^^j  tQ  this  or  to  that  view  of  the  case,  it  would  be  difficult,  if  not  impracticable. 
Sup.  Vel.  459.  fQj.  tj^gm  tQ  come  to  a  just  conclusion ;  and  hence,  in  the  administration  of  civil 
U  Wv  R.  80.]  justice,  it  is  incumbent  on  the  Judge  correctly  to  state  the  law  upon  the  case, 
as  ^ell  as  the  evidence  and  the  bearings  of  the  latter."  If  the  above 
remarks  as  to  the  impracticability  of  juries  coming  to  a  just  conclusion 
are  correct  as  regards  the  administration  of  civil  justice  in  England,  they 
^e  still  more  so  as  regards  the  administration  of  criminal  justice  in  t)^ 
.  mofussil,  where  trial  by  jury  is  in  its  infancy,  and  where  the  persons  of 
whom  juries  are  generally  composed  are  necessarily  more  dependent  upon 
the  Judge  than  they  are  in  England  for  sound  and  proper  advice  and  assistance 
as  regards  the  degree  d  weight  which  may  be  fairly  and  safely  attached  to  the 
testimony  of  particular  witnesses.  The  jury,  it  is  true,  are  not  legally  bound 
to  act  upon  the  advice  or  recommendation  of  the  Judge,  as  there  is  no  appeal 
from  a  verdict  of  acquittal  or  from  a  verdict  of  guilty  upon  a  mere  matter  of 
fact.  By  s.  379  of  the  Code  of  Criminal  Procedure  it  is  enacted  that,  in  a  trial 
by  jury,  the  Judge  will  sum  up  the  evidence  on  both  sides,  and  the  jury  shall 
then  deliver  their  finding  upon  the  charge,  and  ''  a  statement  of  the  Judge's 
direction  to  the  jury  shall  form  part  of  3ie  record."  There  can  be  no  doubt 
that  that  section  requires  the  Judge  to  sum  up  properly,  and  there  would  be  very 
great  danger  in  holding  that  there  is  no  remedy  by  appeal  against  a  verdict  of 
guilty,  if  it  appears  clearly  to  the  High  Court  that  failure  of  justice  has  been 
caused  by  improper  advice  upon  a  question  of  fact,  or  by  an  omission  to  give 
that  advice  which  a  Judge,  in  the  exercise  of  a  sound  judicial  discretion,  ought 
to  give  upon  questions  of  fact,  or  as  to  the  degree  of  credit  to  be  given  to  par- 
ticular witnesses.  It  appears  to  me  that  it  amounts  to  an  error  in  law  in  the 
summing  up,  which  on  appeal  is  ^  ground  for  setting  aside  the  verdict,  subjed, 
however,  to  the  limitation  provided  by  the  Code  of  Criminal  Procedure  in  ss.  439 
and  436,  viz.y  that  the  Appellate  Court  is  satisfied  that  the  accused  person  has 
been  prejudiced  by  the  error  or  defect,  and  that  a  failure  of  justice  has  been 
occasioned  thereby.  It  was  said  by  Tindal,  C.J.,  in  Davidson  v.  SianUy}  that 
**  it  is  no  objection  that  a  Judge,  lets  the  jury  know  the  impression  which  the 
evidence  has  made  upon  his  own  mind,"  and  that  '^  at  all  events  the  party  ob* 
jecting  to  such  a  course  should  show  that  the  impression  entertained  by  the 
Judge  was  not  justified  by  the  evidence."  And  it  has  been  already  shown  that 
It  is  the  practice  of  Judges  in  England  to  advise  juries  not  to  convict  merely  upon 
the  uncorroborated  evidence  of  an  accomplice.  If  a  Judge,  in  a  criminal  trial 
in  the  mofussil,  were  to  tell  the  jury  that,  in  his  opinion,  the  evidence  was  sufli- 
cient  to  justify  them  in  finding  the  prisoner  guilty  in  a  case  in  which,  if  the 
Judge  had  been  trying  the  case  with  the  aid  of  assessors,  the  High  Court  would, 
on  appeal,  have  reversed  his  judgment  if  upon  Uie  same  evidence  he  had  con- 
victecl  the  prisoner,  I  have  no  doubt  that  the  Court  ought,  on  appeal,  to  set  aside 
a  verdict  of  guilty  found  by  the  jury,  notwithstanding  the  advice  was  merely  as 
to  the  weight  of  evidence.  So,  if  a  Tudge,  instead  of  advising  a  jury  not  to  con- 
vict upon  the  mere  uncorroborated  evidence  of  an  accomplice,  were  to  advise 
them  to  convict  upon  such  evidence,  or  were  to  tell  them  that  the  uncorrobo- 
rated evidence  of  an  accomplice,  given  under  a  tender  of  pardon,  was  admis- 
sible, and  that  it  was  for  them  alone  to  form  their  opinion  upon  it,  that  a  conviction 

»  a  M.  &  Gr,  721,  728. 
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founded  upon  such  evidence  would  be  legal,  and  that  such  evidence,  without        1866. 
corroboration,  might  be  acted  upon  with  as  much  safety  as  that  of  any  other 


witness.     I  think  the  error  in  the  direction  would  form  a  good  ground  of  ap-      Queen 
peal.  ^' 

Now,  there  are  errors  of  omission  as  well  as  errors  of  commission,  and  1  Elahi  Bax, 
have  no  doubt  that  it  would  form  a  good  ground  of  appeal  against  a  verdict  of  Sup.  Vol.  459. 
guilty  if  a  Judge  were  to  call  the  attention  of  a  jury  to  all  the  evidence  against  [5  W.  R.  80.] 
the  prisoner,  and  to  omit  altogether  to  allude  or  call  attention  to  the  evidence 
in  his  favour.  By  such  a  summing  up  the  Judge  would  not  comply  with  the 
requirement  of  the  Code  of  Procedure,  and  a  verdict  found  upon  such  a  sum- 
ming up  ought,  I  think,  to  be  set  aside,  if  the  Court  should  be  of  opinion  that 
the  evidence  was  not  sufficient  to  justify  a  conviction.  1  put  the  case  merely 
to  try  the  principle.  It  appears  to  me  that  such  an  omission,  or  an  omission 
to  follow  a  practice  which  is  universally  adopted  by  the  Judges  in  England,  and 
is  described  by  Lord  Abinger  to  be  "a  practice  which  deserves  all  the  rever- 
ence of  law,"i  would  be  a  ground  of  appeal  against  a  conviction  upon  a  verdict 
of  guilty  based  upon  such  evidence  alone,  and  found  by  a  jury  upon  such  a 
summing  up.  So  also,  1  think,  it  would  be  error  in  a  summing  up,  if  a  Judge, 
after  pointing  out  the  danger  of  acting  upon  the  uncorroborated  evidence  of 
an  accomplice,  were  to  tell  the  jury  that  the  evidence  of  the  accomplice  was  cor- 
roborated by  evidence  of  a  fact  which  did  not  amount  to  any  corroboration  at 
all.  When  Lord  Ellenborough  said,  "  Judges  in  their  discretion  will  advise  a 
jury  not  to  believe  an  accomplice  unless  he  is  confirmed,  or  only  in  as  far  as 
he  is  confirmed,"^  he  must  have  intended  that  it  wrs  their  duty  to  do  so.  "  Dis- 
cretion," says  Lord  Mansfield, "  when  applied  to  a  Court  of  Justice,  means  sound 
discretion  guided  by  law.  It  must  be  governed  by  rule,  not  by  humour.  It 
must  not  be  arbitrary,  vague,  and  fanciful,  but  legal  and  regular." 

But  although  I  am  of  opinion  that  the  Legislature  intended  that  the  Sud- 
der  Court  should  have  the  power  of  setting  aside  a  verdict  of  guilty,  pronounced 
by  jury  upon  an  erroneous  or  defective  summing  up  of  the  evidence  by  the 
presiding  Judge,  yet  I  think  that  it  was  not  their  intention  that  a  verdid  of  guilty 
should  be  set  aside  in  every  case  in  which  there  is  a  defective  or  erroneous 
summing  up.  It  was  their  intention  to  provide  protection  for  the  innocent,  but 
not  chances  of  escape  for  the  guilty.  The  power,  therefore,  of  reversing  a  find- 
ing or  of  setting  aside  a  trial  was  carefully  guarded  by  ss.  426  and  439  of  the 
Code  of  Criminal  Procedure,  by  which  it  was  enacted  that  "  no  finding  or  sen- 
tence passed  by  a  Court  of  competent  jurisdiction  shall  be  reversed  or  altered, 
on  appeal  or  revision,  on  account  of  any  error  or  defeft  either  in  the  charge  or 
in  the  proceedings  on  the  trial,  *  *  «  unless  in  the  jiidgment  of  the 
Appellate  Court  the  accused  person  shall  have  been  prejudiced  by  such  error 
or  defeft,"  and  that  "no  trial,  held  in 'any  Criminal  Court,  shall  be  set  aside, 
and  no  judgment,  passed  by  any  Criminal  Court,  shall  be  reversed,  either  on 
appeal  or  otherwise,  for  any  irregularity  in  the  proceedings  of  the  trial,  unless 
such  irregularity  have  occasioned  a  failure  of  justice." 

The  Code  of  Criminal  Procedure  provides  that,  if  a  person  be  convicted 
on  a  trial  by  jury,  the  appeal  shall  be  admissible  only  upon  a  matter  of  law.  But 
it  certainly  is  not  against  the  principle,  or  even  the  letter  of  the  Code,  that  the 
Court  should  have  power  to  set  aside  a  verdid  of  guilty,  for  an  insufficient  or 
defective  summing  up  of  the  evidence  in  a  case  in  which,  in  their  judgment, 
the  verdid  is  not  warranted  by  the  evidence.     If  a  verdid  and  conviction  could 


^  In  Reg.  V.  FarleTf  8  C.  &  P.  106. 
^  In  Rex,  V.  yones,  2  Camp.  131. 
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1866.        ^^^»  under  such  circumstances,  be  set  aside,  trial  by  a  jury  in  the  Courts  of 

■        Session  in  this  country  would  be  fraught  with  the  most  dangerous  consequences. 

QuBBN       Qjj  ^jjg  Other  hand,  if  every  convift,  against  whom  a  verdift  of  guilty  is  pro- 
••  nounced  by  a  jury,  has  a  right  to  have  that  verdift  set  aside  upon  appeal,  and 

Elahi  Bax,   xo  obtain  his  discharge,  whenever  it  can  be  shown  that  the  presiding  Judge  has 
Sup.  Vol.  459.  not  properly  directed  the  jury  as  to  the  degree  of  weight  which  ought  to  be  given 
[5  W.  R.  80.]  to  particular  evidence,  a  wide  door  would  be  thrown  open  for  the  escape  of 
guilty  men,  and  the  due  administration  of  the  criminal  law  of  this  country  would 
'  be  placed  in  the  greatest  jeopardy  in  those  districts  to  which  trial  by  jury  "has 

been  extended.  A  verdift  of  acquittal  by  a  jury  cannot  be  reversed,  and  ample 
protection  is  afforded  to  prisoners  by  allowing  the  High  Court  to  reverse  a  ver- 
dift of  guilty  for  any  error  or  defeft  in  the  summing  up,  whenever  the  Court  is 
of  opinion  that  a  failure  of  justice  has  been  thereby  occasioned.  It  has  been 
suggested  that  the  word  "  reverse  "  means  to  change  to  the  contrary,  and  that 
to  reverse  a  verdift  of  guilty  is  to  change  it  into  a  verdift  of  not  guilty,  and  that, 
although  the  Court,  as  a  Court  of  Revision,  may  grant  a  new  trial,  as  a  Court 
of  Appeal  it  has  not  power  to  do  so.  But  I  am  of  opinion  that  the  word  "  reverse  " 
is  not  used  in  so  restricted  a  sense.  The  word  "  reverse,"  in  ss.  419  and  426, 
is  applicable  not  merel}^  to  findings  or  verdicts,  but  also  to  sentences ;  and  in 
s.  439  the  same  word  is  used  with  reference  to  judgments  only.  But  if  the 
word  "  reverse,"  when  applied  to  a  verdift,  means,  "  to  change  or  turn  into  the 
contrary,"  it  must  also  mean  the  same  when  applied  to  judgments  or  sentences. 
Thus,  a  judgment  of  conviction  must  be  turned  into  a  judgment  of  acquittal. 
S.  420  shows  that  such  was  not  the  meaning  of  the  word  when  applied  to  sen- 
tences, even  if  without  that  section  it  would  have  been  possible  to  put  such  a 
construction  upon  it.  The  Court,  upon  revision,  may  grant  a  new  trial.^  But 
the  person  convicted  cannot  obtain  a  revision  as  a  matter  of  right.  I  think 
that  the  Court  has  as  great  a  power  in  this  respeft  on  appeal  as  it  has  on  revi- 
sion, and  that  it  may  set  aside  a  verdift  of  guilty,  and  a  conviction  founded 
upon  it,  for  any  error  in  law,  such  as  a  misdirection  of  the  Judge  in  point  of 
law,  or  an  error  or  defeft  in  the  sutnming  up  of  the  evidence,  or  the  improper 
rejection  or  admission  of  evidence :  provided  the  Court  is  of  opinion  that  the 
person  convicted  has  been  prejudiced  by  the  error  or  defeft,  and  that  a  failure 
of  justice  has  been  occasioned  thereby.  I  am  of  opinion  that  the  word  "  reverse  " 
is  used  in  its  legal  sense,  and  means  "  to  make  void,"  "  to  set  aside,"  or  "  annul." 
The  Legislature,  when  giving  a  power  to  a  Court  of  Revision  to  order  a  new  trial, 
may  have  thought  it  necessary  to  do  so  by  express  words,  as  a  Court  of  Revision 
may  act  of  its  own  motion  and  without  any  application  or  consent  of  the  person 
convicted,  but  an  appeal  must  be  preferred  by  the  person  convicted ;  and  it  seems 
to  follow  that,  if  he  asks  to  have  a  finding  and  conviction  set  aside  for  error  in 
law,  he  cannot  set  up  that  conviction  in  bar  of  a  second  trial.  That  was  the  prin- 
ciple acted  uj)on  by  the  Judges  in  America,  who  held  that  a  new  trial  might  be 
granted  in  cases  of  felony  notwithstanding  the  words  in  the  Constitution,  "  nor 
shall  any  person  be  subject  for  the  same  offence  to  be  twice  put  in  jeopardy  of 
life  or  limb,"  which  words  were  interpreted  by  Mr.  Justice  Story  to  mean  that 
"  no  person  shall  be  tried  a  second  time  for  the  same  offence,  where  a  verdict 
has  been  given  by  jury."  "  I  am  aware,"  said  Mr.  Justice  Kane,  "  that  one  of 
the  most  eminent  of  our  jurists — Mr.  Justice  Story — has  found  an  inhibition  in 
the  Constitution  against  the  grant  of  new  trials  in  cases  involving  jeopardy  of 
life.  But  I  cannot  realize  the  correctness  of  the  interpretation  which,  anxious 
to  secure  a  citizen  against  the  injustice  of  a  second  conviction,  requires  him  to 

1  Crim.  Pro.  Code,  s.  405. 
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suffer  under  the  injustice  of  the  first.    Certainly,  I  would  not  subject  the  prisoner         iS66. 
to  a  second  trial  without  his  consent.     If,  being  capitally  convicted,  he  elects  to   ' 
undergo  the  sentence,  it  may  be  his  right.     When,  however,  he  asks  a  second       Queen 
trial,  it  is  to  release  himself  from  the  jeopardy  in  which  he  is  already,  and  it  is  "' 

no  new  jeopardy  that  he  encounters  when  his  prayer  is  granted,  but  the  same  ^^^"'  ®^» 
divested  of  the  imminent  certainty  of  its  fatal  issue."  The  same  distinction  was  ^"P*  ^°^*  ^9* 
noticed  by  other  Judges  between  jeopardy  incurred  with  the  consent  of  a  prisoner,  t5  W.  R.  80.] 
and  jeopardy  incurred  without  that  consent.  If  a  new  trial  may  be  granted  for 
error  in  law  by  a  Court  of  Revision,  even  without  the  prisoner's  consent,  can  it 
be  doubted  that  the  same  Court,  as  a  Court  of  Appeal,  may  grant  a  new  trial 
when  an  appeal  is  preferred  by  a  prisoner  against  a  verdict  and  conviction  ?  It 
appears  to  me  that,  in  all  cases  in  which  finding  of  guilty  is  set  aside  upon  ap- 
peal, the  Court,  if  it  considers  it  necessary,  may  order  a  new  trial.  In  some  cases 
it  may  be  necessary,  for  example,  where  evidence  is  improperly  rejected,  or  where, 
for  other  reasons,  the  Appellate  Court  is  unable  to  form  a  correct  opinion  as  to 
the  guilt  or  innocence  of  the  appellants.  But  when  the  finding  and  conviction 
are  objected  to  upon  the  ground  that  the  Judge  did  not  properly  direct  the  jury 
as  to  the  degree  of  weight  which  ought  to  be  given  to  the  evidence,  it  appears 
to  me  that  this  Court,  sitting  as  an  Appellate  Court,  is  not  necessarily  bound  to 
send  the  case  back  for  a  new  trial.  If  the  Court  are  of  opinion  that  the  evidence 
could  not,  in  any  proper  view  of  the  case,  support  a  conviction,  it  would  be  worse 
than  useless  to  send  the  case  back  for  a  new  trial,  in  order  that  a  jury  might 
have  the  opportunity  of  convicting  upon  such  evidence  under  a  proper  summing 
up.  S.  419  of  the  Code  of  Criminal  Procedure  allows  the  Appellate  Court  to 
alter  or  reverse  the  finding.  It  does  not  compel  them  to  send  the  case  back  for 
a  new  trial,  in  cases  in  which  they  see  that  it  is  useless,  and  may  be  injurious  to 
do  so.  Regard  for  the  prosecutor  and  witnesses  forbids  it ;  the  prisoner  is  amply 
protected  by  the  section  which  prohibits  an  appeal  from  a  judgment  of  acquit- 
tal, and  a  failure  of  justice  is  sufficiently  guarded  against  by  allowing  the  Court 
to  order  a  new  trial  whenever,  upon  appeal,  they  are  satisfied  that  there  has  been 
a  failure  of  justice.  It  would  tend  to  defeat,  and  not  to  promote,  justice,  if  a  ver- 
dict of  guilty  were  set  aside,  and  a  new  trial  granted,  for  a  defective  summing 
up  with  reference  to  the  weight  of  evidence  in  a  case  in  which  the  High  Court 
would,  upon  the  evidence  given  on  the  trial,  have  affirmed  a  conviction  if,  in- 
stead of  a  trial  by  jury,  the  trial  had  been  before  a  Judge  and  assessors.  In  de- 
termining whether  the  verdict  ought  to  be  set  aside,  and  a  new  trial  granted,  for 
a  defective  summing  up  of  the  evidence,  it  appears  to  me  that  the  question  to 
be  considered  is  not  whether,  upon  a  proper  summing  up  of  the  whole  evidence, 
a  jury  might  possibly  give  a  different  verdict,  but  whether  the  legitimate  effect 
of  the  evidence  would  require  a  different  verdict.  If  the  evidence  is  such  that 
the  High  Court  would  have  affirmed  the  conviction  if  the  trial  had  been  before 
a  Judge  and  assessors,  I  think  that  they  ought  not  to  set  aside  a  verdict  of  guilty 
found  by  a  jury,  merely  because  the  Judge  has  not,  in  summing  up,  given  pro- 
per caution  or  advice  to  the  jury  as  to  the  weight  which  they  might  properly  give 
to  the  evidence.  If  a  verdict  is  set  aside  for  such  a  cause,  upon  the  ground  that 
the  error  of  the  Judge  has  caused  a  failure  of  justice,  and  that  the  prisoner  has 
been  prejudiced  thereby,  it  may  be  necessary  in  some  cases  to  grant  a  new  trial. 
But  if  the  Court  is  satisfied  that  a  failure  of  justice  has  been  caused,  and  that 
the  evidence  is  wholly  insufficient  to  support  any  conviction  against  the  prisoner, 
and  would,  upon  the  same  evidence,  have  reversed  a  conviction  if  the  case  had 
been  tried  without  the  intervention  of  a  jury,  there  is  no  necessity,  and  I  think 
it  would  be  improper,  to  grant  a  new  trial.  In  such  a  case,  the  Court,  having 
set  aside  the  verdict;,  may  order  the  prisoner  to  be  discharged. 
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x86$.  (His  Lordship  commented  on  the  evidence  in  the  case,  and  proceeded) : — 

— ~ The  case  should  be  returned  to  the  Divisional  Bench  with  an  eiipression 

QUEEN      ^£  ^Yit  opinion  of  the  Full  Bench  :— 
^'  is/. — ^That  a  conviction  found  upon  the  uncorroborated  evidence  of  one  or 

Elahi  Bax,    niQfe  accomplice  or  accomplices  alone  is  valid  in  law. 

r^  W  R*8o  1*  ^^' — ^^^^^  ^^^  ^^^  reasons  above  stated,  there  was  error  in  law  in  the  sum- 

^  '  '  '^  ming  up  of  the  evidence,  which  would  warrant  the  Court  in  setting  aside  the  ver- 
dict of  guilty,  if  the  Court  is  satisfied  that  the  prisoner  was  prejudiced  by  the 
error,  and  that  there  has  been  a  failure  of  justice. 

^rd. — That  the  verdict  and  conviction  ought  not  to  be  set  aside  if  the  Court 
be  of  opinion  that  the  verdict  was  warranted  by  the  evidence,  and  that,  upon 
that  evidence,  they  would  have  upheld  the  conviction  on  appeal,  if  the  trial  had 
been  by  the  Judge  with  the  aid  of  assessors,  instead  of  by  jur}^ 

Kemp  and  Phear,  J  J.,  concurred. 

Seton-Karr,  J. — ^I  have  previously  read  the  exposition  of  the  law  by  the 
learned  Chief  Justice  with  that  attention  which  its  full  and  exhaustive  nature 
merits. 

There  appears  from  this  and  from  other  cases  to  have  existed  some  slight 
doubts  amongst  us  as  to  how  the  evidence  of  an  accomplice  or  of  two  accom- 
plices should  be  treated,  and  as  to  whether  a  conviction  is  legal,  and  ought  to 
be  affirmed,  if  founded  on  such  evidence  alone  and  uncorroborated.  I  have 
now,  after  full  consideration,  arrived,  substantially,  at  most  of  the  same  conclu- 
sions as  the  Chief  Justice.  I  may  observe,  however,  that  on  such  questions  we 
do  quite  right  to  search  for  information,  guidance,  and  aid  in  the  decisions  of 
the  highest  judicial  authorities  in  English  as  well  as  in  American  law-books.  But, 
as  was  remarked  by  Campbell,  J.,  in  a  late  case,  I  may  take  the  liberty  of  doubls- 
ing  whether  dtc/a  of  English  law,  or  even  the  most  elaborate  English  decisions, 
are  imperatively  to  rule  us  on  all  points  in  the  discharge  of  the  Appellate  Cri- 
minal Jurisdiction  of  this  High  Court.  It  is  almost  superfluous  to  observe  that 
we  deal  here  with  a  state  of  society  very  different  from  any  European  society, 
and  we  must  apply  the  law  either  of  partipular  statutes,  or  that  which  is  best  suited 
to  the  people.  We  are  not  necessarily  to  be  guided  by  English  law  on  all  points. 
The  substantive  criminal  law  of  the  Penal  Code  is  unquestionably  different  from 
English  criminal  law.  On  the  other  hand,  I  would  observe  that  the  utmost  that 
the  old  Sudder  decisions  established  is,  to  my  thinking,  that  it  was  a  rule  of 
practice,  rather  than  an  established  rule  of  law  with  Sudder  Judges,  not  to  con- 
vict on  the  uncorroborated  testimony  of  accomplices.  In  this  country  such  a 
'  rule  may  practically,  in  many  cases,  be  a  sound  rule,  though  it  is  easy  to  con- 
ceive some  cases  in  which  there  could  be  no  reason  why  a  conviction  should  not 
ensue  on  the  uncorroborated  evidence  of  an  accomplice. 

I  think  it  unnecessary,  after  a  citation  of  so  many  high  authorities  by  the 
Chief  Justice,  after  his  full  statement  of  the  particular  case  before  us,  and  after 
his  general  remarks,  with  many  of  which  I  entirely  agree,  to  do  more  than  state 
my  own  conclusions.  I  trust  that  the  law  on  this  important  subject  may  hence- 
forth be,  in  a  great  measure,  settled.  Some  of  the  cases  quoted,  especially  that 
in  which  Lord  Abinger  delivered  judgment,  were  referred  to  by  me  on  a  very 
recent  occasion.  The  consideration,  then,  which  I  have  given  to  this  subject, 
has  enabled  me  to  arrive  at  the  following  conclusions  : — 

ij/. — A  conviction  upon  the  uncorroborated  evidence  of  an  accomplice  is 
legal,  and  failure  in  corroboration  of  the  same  is  not  a  ground  for  refusing  tO: 
convict,  or  for  reversal  of  conviction. 
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2nd, — ^Judges,  for  all  that,  ought  to  be  most  careful  ra  this  counjtiy  to  direct        lacifir.! 
juries  that  the  evidence  of  accomplices  should  be  received  with  caution,  and  that, 


if  possible,  corroboration  should  be  required.    The  extent  of  such  corroboration       Qumh 
should  be  matter  for  the  jury.     In  cases  tried  by  assessors,  and  open  to  appeal  ^• 

on  the  facts,  the  Judge  should  himself,  I  think,  act  on  the  same  principle. .         Elahi  Bax, 

^rd. — A  new  trial  can  be  granted,  if  necessary,  by  a  Bench  of  the  High  ^"P*  ^^^'  ^^' 
Court,  sitting  as  well  in  appeal  as  on  revision.     In  a  late  case  Kemp,  J.,  and  feW.  R.  80.] 
mji^self,  in  this  view,  ordered  a  new  trial  on  an  appeal  from  a  conviction  by  a 
jury. 

4M. — In  the  case  now  referred  to  us,  the  failure  of  the  Judge  to  direct  the 
particular  attention  of  the  jury  to  the  nature  of  the  evidence  of  the  accomplices 
did  amount  to  an  error  in  law ;  and  the  Divisional  Bench  may  deal  with  the  case 
accordingly. 

5M. — G)nvictions  ought  not  to  be  reversed,  nor  should  new  trials  be  granted, 
unless  the  accused  has  been  really  prejudiced  within  the  meaning  and  scope  of 
s.  426  of  the  Code  of  Criminal  Procedure. 

Jackson,  J. — Upon  the  pure  legal  point  before  us,  I  agree  in  the  conclu- 
sions at  which  the  Chief  Justice  has  arrived,  and  generally  in  the  reasons  which 
he  has  stated. 

I  think  it  must  be  admitted  that  a  conviction  by  a  jury  upon  the  uncorro- 
borated testimony  of  an  accomplice  is  good  in  law. 

I  St. — Because  the  accomplice  is  a  competent  witness,  even  tlunigh  he  may . 
have  been  previously  convicted  of  an  offence,^  and  because  a  single  witness,  if  . 
entitled  to  full  credit,  is  sufficient,  except  in  cases  of  treason,  to  prove  any  fact, 
unless  there  be  a  rule  or  practice  in  our  Courts  that  requires  corrobora^ve 
evidence  in  support  of  his.  testimony. 

.2^.-— Because  cases  are  conceivable  in  which  the  accomplice  would  be 
thoroughly  credible. 

3rd, — ^Because  there  is  no  such  established  rule  or  practice  as  is  Referred  , 
to  in  the  latter  part  of  the  section  just  cited. 

There  can  be  no  doubt  that  the  Chief  Justice  has  indicated  how  it  is  that 
we  have  no  such  rule.  This  came  about,  firsf^  because  for  many  years  exclu- 
sively, and  until  quite  recent  times,  in  a  large  proportion  of  cases,  the  procedure 
in  criminal  trials  was  governed  by  Mahomedan  law,  and  the  rules  taken  from 
that  law  and  applied  to  particular  cases  were  never  accurately  defined  and  laid 
down  for  general  adoption ;  second,  because  the  finality  of  the  verdict  of  a  jury 
has  only  arisen  under  the  Code  of  Criminal  Procedure,  and  the  Judges  of  tl^e, 
late  Sudder  Court,  or  Nizamut  Adawlut,  being  supreme  judges  of  fact  as  well 
as  of  law  in  criminal  trials,  were  not  under  the  necessity  of  discriminating  be- 
tween what  was  legally  insufficient  and  what  their  judgment  refused  to  accept 
This  being  so,  in  the  vacancy,  as  it  were,  of  any  rule  upon  the  subject,  we  ought 
probably  to  adopt  on  the  Appellate  Side  of  this  Court  the  same  principles  of 
evidence  which  are  recognized  in  the  exercise  of  Original  Jurisdiction.  At  any 
rate,  we  are  not  at  liberty  to  adopt  any  principle  of  exclusion  which  is  not  ad- 
mitted there,  and  has  not  the  sanction  of  ancient  practice  in  the  late  Nizamut 
Adawlut.  And  although  I  should  fully  adhere,  as  a  judge  of  fact,  to  the  prin- 
ciple which  \  stated  in  the  case  of  Dwarka?  who  was  tried  by  a  Judge  with 
assessors,  and  which  in  that  case  had  the  concurrence  of  Kemp  and  Seton-Karr, 

>  Act  XIX.  of  1837;  Act  II.  of  185s,  s.  2a 
a  5  W.  R.  Cr.  la 
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1866.        J  J.,  yet,  as  matter  of  law,  I  am  bound  to  say  that  a  conviction  by  a  jury  founded 

Qyggj^ —  upon  the  evidence  of  an  accomplice  without  corroboration  is  not  invalid.     But 

before  the  jury  can  deliver  any  finding  upon  a  charge,  they  must  have  the 

^'  evidence  on  both  sides  summed  up  to  them  by  the  Judge,  and  this  function, 

LAHi    AX,   ^jg^  called  his  "direction  to  the  jury"  (s.  379,  Code  of  Criminal  Procedure), 

Sup.  Vol.  459.  jjj^gj  Y,Q  fully,  discreetly,  and  conscientiously  performed.     A  statement  of  the 

[5  W.  R.80.]  direction  is  to  form  part  of  the  record,  and  a  report  of  it  forms  part  of  the  matter 

for  this  Court's  consideration  when  it  acts  as  a  Court  of  Revision.     There  can 

be  no  doubt  but  that  an  erroneous  direction  to  the  jury,  where  such  direction 

has  caused  a  failure  of  justice,  is  a  ground  for  setting  aside  the  verdict,  and  for 

either  discharging  the  prisoner  or  ordering  a  new  trial,  as  the  circumstances  of 

the  case  may  require.     And  I  am  not  acquainted  with  any  kind  of  error  which 

is  more  important  in  criminal  trials  than  a  direction  which  misleads  or  omits  to 

guide  the  jury  as  to  the  nature  or  the  weight  of  evidence. 

I  think  it  immaterial,  for  the  purposes  of  the  present  decision,  whether  the 
word  "  reverse,"  in  the  419th  and  420th  sections  of  the  Criminal  Procedure  Code, 
means  simply  to  "  turn  to  the  contrary,"  as  in  the  natural  sense,  or  "  to  make 
void,"  which  is,  no  doubt,,a  legal  interpretation,  as  convictions  before  a  jury  can 
only  come  up  in  appeal  to  this  Court,  as  this  Court,  under  its  powers  of  revision, 
can  order  a  new  trial,  and  can  exert  those  powers  upon  hearing  an  appeal  as 
well  as  on  other  occasions. 

Upon  the  duty  of  a  Judge  in  summing  up  I  need  not  add  anything  to  what 
has  been  said  by  the  Chief  Justice.  But  upon  the  necessity  for  that  duty  being 
carefully  performed,  and  upon  the  special  danger  of  relying  on  approvers'  testi- 
mony in  this  country,  I  think  it  right  to  say  that  which  my  official  experience  has 
suggested.  It  is  not  too  much  to  say  that  native  juries  in  the  mofussil  are 
generally  quite  incapable  of  appreciating  evidence  unaided,  when  the  question 
before  them  is  at  all  critical.  On  the  one  hand,  they  readily,  and  even  greedily, 
listen  to  positive  assertions  regarding  the  guilt  or  innocence  of  the  prisoner, 
frequently  without  discriminating  between  that  which  the  witness  declares  of 
his  own  knowledge,  and  that  which  is  pure  hearsay.  On  the  other  hand,  they 
commonly  disregard  circumstantial  evidence,  though  it  be  of  the  strongest  and 
most  trustworthy  character.  And  though  it  may  come  out  in  cross-examination 
that  the  statement  is  hearsay,  though  it.  may  even  be  apparent  at  once,  and  the 
words  might  not  be  taken  down,  yet  they  have  been  heard  by  the  jury,  and  the 
impression  is  made,  and  though  the  facts  which  constitute  circumstantial  evi- 
dence be  well  put  together,  and  their  effect  be  obvious  to  the  trained  judicial 
mind,  they  will  seem  of  little  importance  to  the  ignorant  juror.  With  these 
proclivities  the  native  juror  plainly  stands  in  need  of  intelligent  guidance,  and, 
without  that  guidance,  will,  in  difficult  cases,  often  go  entirely  wrong.  It  is 
remarkable,  too,  as  it  is  notorious,  that  the  jurors  are,  as  a  rule,  decidedly  less 
intelligent,  as  well  as  less  instructed,  than  the  persons  employed  as  assessors  in 
criminal  trials,  and  yet,  by  a  strange  anomaly  of  modem  law,  the  verdict  of  the 
ignorant,  inexperienced,  unsworn  jury,  is  final  upon  facts ;  while  upon  facts  not 
only  are  the  assessors  overruled  by  the  Judge,  but  the  opinions  of  Judge  and 
assessors  together  may  be  set  aside  by  the  Appellate  Court. 

And  then  as  to  testimony :  I  feel  bound  to  say,  after  many  years  of  con- 
versance with  Courts  of  Justice  of  India,  that  veracity  is  not  regarded  in  this 
country  as  it  is  in  the  countries  of  Western  Europe.  Whether  this  be  due  to 
wilful  falsehood,  to  imperfect  memory,  to  inexact  conditions  of  mind,  to  fear,  or 
to  all  these  causes  combined,  I  am  not  called  upon  at  present  to  enquire.  I 
need  only  say  that  the  care  with  which  witnesses  must  be  watched,  and  the  de- 
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ductions  which  have  to  be  made  from  their  credit,  are  much  greater  than  in        ^g^^^ 
England.     It  must  in  fairness  be  remembered  that,  as  witnesses,  we  have  to  do  ■ 

almost  universally  with  the  meaner  classes ;  that  the  respectable  native  avoids       Quken 
being  made  a  witness,  as  we  should  shun  the  small-pox,  and  that  witnesses,  v. 

therefore,  are  scarcely  a  fair  sample  of  the  population.    But  the  fact  remains :   Elahi  Bax, 
and  when  the  witness  is,  moreover,  a  person  stained,  by  his  own  confession,  with  Sup.  Vol.  459. 
the  commission  of  atrocious  crimes,  most  of  all,  where  to  the  desperate  ruffianism  [^  w.  R.  80.] 
of  the  dacoit  he  adds  the  depravity  of  the  retained  approver,  can  the  unsupported 
word  of  such  a  person  be  a  safe  ground  on  which  to  convict  any  prisoner  ?     I 
need  not  say  that  this  (and  not  the  unlucky  gentleman  who,  in  a  moment  of 
irritation,  has  committed  an  act  of  violence)  is  the  kind  of  approver,  or  accom- 
plice, whom  we  have  in  view  when  we  speak  of  approvers'  testimony.    The  other 
case  is  of  extremely  rare  occurrence — this  of  every  day. 

Now,  when  in  the  course  of  a  long  trial,  in  which  many  persons  are  on  their 
defence,  there  is  against  particular  prisoners  only  the  kind  of  evidence  we  are 
speaking  of,  and  thp  Judge  in  his  direction,  instead  of  pointing  out  the  defect, 
and  warning  the  jury  against  the  danger,  actually  throws  a  veil  over  that  naked- 
ness, and  disguises  the  danger  by  the  use  of  general  words  to  the  effect  that 
•'  the  tendency  of  the  evidence  is  to  establish  the  prisoner's  guilt,"  in  such  a  case 
can  it  be  doubted  that  the  Judge  has  greatly  miscarried,  that  the  jury  have  been 
wrongly  directed,  and  that  the  prisoner  has  been  seriously  prejudiced  ?  I  think 
not,  and  I  am  sure  that  the  nature  of  both  witness  and  juror,  the  finality  of,  and 
absence  of  sanction  to,  the  verdict,  make  it  even  more  incumbent  on  the  Judge 
in  this  country,  than  it  is  in  England,  to  perform  with  care  and  fidelity  the  ofl&ce 
of  direction. 

1  have  heard  it  said  that,  if  the  jury  go  wrong,  it  does  not  very  greatly 
matter ;  the  prisoner  can  be  pardoned.  No  doubt,  he  can,  and  there  may  be 
persons  so  constituted  as  to  find  this  a  satisfactory  assurance.  It  is  not  so  to 
me.  No  doubt,  after  an  improper  conviction  has  taken  place,  when  the  matter 
can  be  properly  represented  through  the  proper  channel,  when  the  head  of  the 
Government  can  be  communicated  with  at  Darjeeling  or  at  Simla,  the  con\^ct 
may,  after  weeks  or  months  of  unmerited  suffering,  receive  a  free  pardon  for 
an  offence  of  which  he  ought  never  to  have  been  found  guilty.  For  my  part,  I 
should  prefer  to  be  tried  by  a  careful  and  regular  administration  of  justice. 

The  Chief  Justice  has  pointed  out  that  the  prisoner  is  not  in  every  case  of 
misdirection  entitled  to  a  new  trial,  and  there  has  been  some  apprehension  ex- 
pressed that  the  admission  of  the  principle  we  are  laying  down  may  open  a  door 
to  the  escape  of  criminals,  merely  by  reason  of  some  short-coming  of  the  Judge 
in  point  of  form.  But  it  seems  to  me  that  the  simple  test,  "  Has  there  been  a 
failure  of  justice  ? "  may  be  applied  in  most  cases  with  perfect  ease  and  perfect 
safety. 

In  regard  to  the  proposed  rule  that  we  should  not  interfere  in  case  of  mis- 
direction where  the  facts  are  such  that,  if  the  trial  had  been  held  before  a  Judge 
and  assessors,  we  should  have  affirmed  the  sentence,  I  have  only  one  misgiving. 
It  is  not  always  safe,  I  might  say  it  is  rarely  safe,  for  an  Appellate  Court,  with 
papers  before  it,  to  put  itself  in  the  place  of  the  Court  below  which  has  heard 
the  witnesses ;  and  it  might  be  that,  in  affirming  the  conviction  on  the  faith  of 
some  unnoticed  circumstance  of  corroboration,  found  in  the  evidence,  we  might 
be  using  that  which  the  Judge  and  jury  would  not  have  relied  upon.  But  this, 
perhaps,  only  suggests  caution  in  the  application  of  the  rule  rather  than  an 
objection  to  the  rule  itself. 
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With  these  observations,  therefore,  I  concur  both  in  the  judgment  on  the 
'  general  point,  and  in  the  course  which *it  is  proposed  to  take  with  the  particu- 
■  lar  case  before  us. 


Be/ore  Sir  Barnes  Peacock,  Kt,y  Chief  Justice^  Mr,  Justice  Kemp,  Mr,  Justice 
Seton-Karr,  Mr,  Justice  Camphelly  and  Mr,  Justice  Macpherson, 

,866.  ^N  THE  MATTER  OF  THE  PETITION  OF  BISSUMBHUR  SHAHA.^ 

June  20.      Sentence — Mitigation  of  sentence — Criminal  Procedure  Code  (Act  XXV,  of  j86jJ, 

sup.voi.4s4T  "•  "f"^'  "f'^- 

re  W  R  7  1  '^^^  ^\S^  Court  can,  under  ss,  405  and  428  of  the  Criminal  Procedure  Code,  miti|rate 

t        •    •  7'J    a  sentence  passed  by  a  Magistrate,  and  confirmed  or  altered  on  appeal  by  the  Sessions 
Judge,  on  the  ground  that  the  sentence  was  excessive.' 

The  petitioner  in  this  case,  a  landowner,  was  convicted  of  riot  and  houscr 
trespass  for  entering  the  premises  of  his  tenant  with  his  retainers  and  dragging 
him  out  by  force,  and  was  sentenced  by  the  Joint-Magistrate  to  two  years'  rigor- 
ous imprisonment  and  a  fine  of  five  hundred  rupees,  and,  in  default  of  payment, 
to  six  months'  rigorous  imprisonment  in  addition.  The  sentence  was  upheld 
by  the  Sessions  Judge  on  appeal. 

Mr.  Doyne  (with  him  Baboo  Oiool  Ckunder  Mookerjee)  for  the  petitioner. 

The  Junior  Grovemment  Pleader  (Baboo  Jogodanund  Mookerjee)  contra. 

'  Mr.  Doyne  applied  to  the  High  Court  (Macpherson  and  Seton-Kakr, 
JT.)  to  reduce  the  sentence  on  the  ground  that  it  was  excessive.  It  was  not 
alleged  that  there  was  any  defect  in  law  in  the  conviction.  Mr.  Doyne  con- 
tended that  the  High  Court  had  the  power  to  reduce  the  sentence.  The 
Judges  were  of  the  same  opinion,  but,  as  it  had  been  ruled  otherwise  in  The 
Qiieen  w.  Ramdhone  Munduly^  ihey  Tti^TTt^  the  following  question  to  a  Full 
Bench : — 

"  Has  this  Court  power  to  mitigate,  on  the  ground  of  its  being  excessive, 
a  sentence  passed  by  a  Magistrate  and  confirmed  on  appeal  by  the  Sessions 
Judge,  or  a  sentence  passed  on  appeal  by  the  Sessions  Judge  altering  a  sen- 
tence passed  by  a  Magistrate  ? " 

Th6  following  judgments  were  delivered : — 

Peacock,  C.J.  (Kemp,  J.,  concurring). — ^I  do  not  think  that  there  is  any 
doubt  in  this  case,  when  we  read  ss.  405  and  428  of  the  Code  of  Criminsd 
Procedure  together. 

There  might  have  been  some  doubt  if  s.  405  stood  alone.  It  says :  "  It 
ihall  be  lawful  for  the  Sudder  Court  to  call  for  and  examine  the  record  of 
any  case  tried  by  any  Court  of  Session."  The  words  "any  case  tried  by  any 
Court  of  Session"  might  mean  only  a  case  tried  by  a  Court  of  Session  in  the 
(exercise  of  original  jurisdiction.  But  when  we  read  s.  428,  all  doubt  is  removed. 
^  says :  "Except  as  provided  in  s.  405  of  this  Aft,  sentences  and  orders  passed 
by  an  Appellate  Court  upon  appeal  shall  be  final."  When  the  Legislature  refers 
to  s.  405,  we  must  construe  the  Ad  as  meaning  s.  405  and  not  s.  404. 

If  "  s.  404  "  is  in  the  original  record  of  the  Aft,  and  "  s.  405  "  is  merely 
an  error  of  the  printer,  the  case  would  be  different,  but  we  do  not  think  it  like- 
ly that  the  words  "  s.  405  "  are  a  misprint. 

^Criminal  Misoellaneoos  Case  from  an  order  of  the  Sessions  Judge  of  Backergunge. 
'  See  Act  X.  of  187a,  s.  397. 
»4  W.  R.  Cr.  R.  IS. 
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We  have  not  the  original  record  here  to  compare  it  with  the  print.  1WS4 

Then,  if  we  read  "  405  "  as  the  section  referred  to  in  s.  428,  s.  428  shows       ij^^hb 
that  the  Court,  under  s.  405,  may  be  an  Appellate  Court.  If  so,  then  the  words   matter  of 
**  tried  by  any  Court  of  Session  "  must  mean  a  Court  of  Session  sitting  either     ^^^  p^^^^ 
as  a  Court  of  original,  or  as  a  Court  of  appellate  jurisdiction,  and  the  case  " 

becomes  perfectly  clear. 

If  we  look  to  the  reason  of  the  thing,  I  think  it  quite  right  and  just  that  ^'^^""^"ur 
s.  405  should  be  read  with  the  interpretation  which  I  have  put  upon  it.  Suppose  Shaha, 
a  man  should  be  indicted  before  the  Sessions  Court  for  house-trespass  in  ^"P'  ^°^'  484* 
order  to  commit  theft  under  s.  451  of  the  Penal  Code,  and  that  it  should  be  f^^*  ^*  7*] 
proved  that  he  was  a  starving  man  in  Cuttack  or  Pooree  who  was  passing 
by  a  godown  where  there  was  rice,  and  that  he  went  in  and  stole  a  handful. 
He  would  be  guilty  of  house-trespass  for  the  purpose  of  committing  theft,  and 
would  be  liable  to  imprisonment  for  seven  years  and  also  to  fine.  Suppose  the 
Sessions  Judge  should  try  him  and  sentence  him  for  such  an  offence  as  that  to 
three  years'  rigorous  imprisonment,  this  Court  could  call  for  the  record  and  set 
the  matter  right  by  mitigating  the  sentence.  But  suppose  another  man  were 
tried  for  a  similar  offence  committed  under  similar  circumstances,  not  by  the 
Court  of  Session,  but  by  a  Subordinate  Magistrate  of  the  first  class  (as  he  might 
be),  and  should  be  sentenced  to  seven  years'  rigorous  imprisonment  and  to 
fine,  and  the  Sessions  Judge,  on  appeal,  should  mitigate  the  sentence  by  omit- 
ting the  fine,  and  leaving  the  seven  years'  rigorous  imprisonfnent.  If  this 
Court  could  not  interfere  in  the  latter  case,  this  consequence  would  follow, 
that  the  Court  could  mitigate  a  similar  three  years'  rigorous  imprisonment 
passed  by  a  Court  of  Session  as  a  Court  of  original  jurisdiction,  but  that  it 
could  not  mitigate  a  sentence  of  seven  years'  rigorous  imprisonment  allowed 
by  a  Court  of  Session  on  appeal  to  stand  for  a  similar  offence.  I  think  it  very 
reasonable  that  whenever  this  Court  is  satisfied  that  a  sentence  is  wrong  in 
point  of  law,  or  is  too  severe  for  the  offence  proved,  it  should  have  the  power 
of  setting  that  sentence  right.  It  could  not  do  so  upon  appeal  in  a  case  tried 
originally  by  a  lower  Court,  and  appealed  to  the  Sessions  Court.  But  I  think 
that  the  Legislature  intended  that  the  highest  Court  should  have  the  power  to 
grant  relief  in  a  case  in  which  a  sentence  afl^rmed  by  a  Court  of  Session  sitting 
as  an  Appellate  Court,  or  altered  by  that  Court  on  appeal,  and  therefore  sub- 
stantially passed  by  them,  is  either  contrary  to  law,  or  improper  as  being  too 
severe. 

In  a  case  heard  by  a.Sessions  Court  in  appeal,  the  relief  cannot  be  obtained 
as  a  matter  of  course,  but  the  High  Court  must  have  such  a  case  made  out  as 
to  induce  it  to  call  for  and  examine  the  record. 

Skton-Karr,  J. — I  wish  to  add  nothing  to  what  has  fallen  from  the 
learned  Chief  Justice,  with  whom  I  entirely  concur,  except  that  I  always  enter- 
tained doubt  which  I  expressed  in  the  case  of  Ramdhone  Mundul^  adversely 
to  the  opinion  of  my  colleagues,  that  I  still  entertained  those  doubts  when  I 
referred  the  case  to  a  Full  Bench  with  Macpherson,  J.,  and  that  I  am  confirm- 
ed in  the  opinion  I  entertained  on  both  occasions  after  hearing  the  arguments 
on  both  sides  to-day,  which  have  converted  those  doubts  into  certainties. 

Campbell,  J. — I  also  concur.  I  had  a  good  deal  of  doubt  in  the  case. 
It  did  not  appear  to  me  altogether  so  clear  as  it  has  been  now  put  by  the 
learned  Chief  Justice ;  still,  on  the  whole,  I  agree  in  the  opinion  expressed  by 
my  learned  colleagues. 

»  4  W.  R.  Cr.  R.  15. 
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Taking  s.-  405  alone,  I  should  have  been  inclined  to  consider  that  the 
j^^jj^       words  "  tried  by  any  Court  of  Session  "  refer  to  the  Court  sitting  as  a  Court  of 
Matter  OF    ^^^?^^^^  jurisdiction,  because,  looking  at  chapter  25,  there  throughout  the  word 
"  trial "  is  used  as  referring  to  the  proceedings  in  the  Court  of  original  jurisdic- 
tion, and  to  that  kind  of  trial  only.     But  as  1  think  that  the  section  admits  of 
doubt,  it  may  be  construed  by  a  reference  to  other  sections. 

Shaha"""  ^'  ^^^  ^^  clearly  inconsistent  with  the  construction  that  s.  405  is  restricted 

g  Vol.  l&i  ^  trials  by  Courts  of  Session  in  original  jurisdiction.  At  the  same  time  I 
ns  W  R  l'  ®^^^^  ^^^®  ^^  point  out  that,  in  any  construction,  there  is  some  inconsistency  in 
^  •  •  ^'J  this  part  of  the  Code,  because  where  a  Subordinate  Magistrate  has  passed  a  sen- 
tence which  has  been  appealed  to  the  Magistrate  of  the  district,  and  the  Magistrate 
of  the  district,  in  deciding  that  appeal,  has  committed,  it  may  be,  a  gross  illega- 
lity in  that  case,  under  s.  404  this  Court  has  the  power  to  set  the  matter  right 
as  respects  the  point  of  law,  whereas  s.  428  would  seem  to  provide  that 
sentences  or  orders  of  an  Appellate  Court  shall  be  final,  except  as  provided  ia 
s.  405,  making  no  reference  to  s.  404.  There,  it  seems  to  me,  must  necessa- 
rily be  some  contradiction.  But  because  there  is  one  inconsistency,  that  is 
no  reason  why  we  must  also  make  another,  and  as  I  am  not  satisfied  that  in 
8.  428  the  figure  "  405  "  is  a  misprint  or  mistake  for  "  404,"  I  think  we  must 
consider  that  "  s.  405  "  refers  to  the  proceedings  of  an  Appellate  Court,  27/«., 
Court  of  Session,  and  that  this  Court  has  the  power  to  interfere,  as  regards  the 
decisions  of  a  Court  of  Session  sitting  as  an  Appellate  Court  for  the  trial  of 
criminal  cases,  to  the  full  extent  provided  by  s.  405. 

MACPHERSONi  J. — I  remain  of  the  same  opinion  as  that  which  I  have 
already  expressed.  Whatever  inconsistencies  there  may  be  in  the  provisions 
of  the  Criminal  Procedure  Code,  I  think  that,  reading  ss.  405  and  428  together, 
it  is  impossible  to  come  to  any  other  conclusion  than  that  which  has  been 
arrived  2^  to-day. 


Be/ore  Sir  Barnes  Peacock,  Kt.y  Chief  Justice,  Mr.  Justice  Normatiy  Mr,  Justice 
Kemp,  Mr.  Justice  Seton-Karry  and  Mr,  Justice  Campbell. 

,866.  THE  QUEEN  v,  RAMCHARAN  KAIRI  and  another  (Appellants).  1 

y^y^'       Penal  Code  (AaXLV.  of  i860),  ss.  380,  456,  457— Lurking  House- Trespass-^Th^. 

oup.  vol.  400.  ,j,^^  prisoner  was  convicted  by  the  Magistrate  of  two  separate  offences  under  ss.  456 

[6  W.  R.  39.J  j^jjjj  280  of  the  Penal  Code,  and  sentenced  for  both.  On  appeal  the  Sessions  Judge,  hold- 
ing that  the  offence  proved  was  under  s.  457,  ordered  a  new  trial  for  offences  under  ss.  457 
aind  380.  Held,  that  there  ought  not  to  be  a  new  trial,  but  that  the  conviction  and  sen- 
tence under  s.  380  should  be  set  aside. 

In  this  case  the  prisoner  was  convicted  by  the  Magistrate  of  lurking  house- 
trespass  by  night  and  also  of  theft  as  two  separate  offences,  and  sentenced  for 
both. 

On  appeal  the  Sessions  Judge  found  that  the  prisoner  was  not  guilty  of  two 
offences,  but  of  the  offence  of  lurking  house-trespass  by  night  with  intent  to  com- 
mit theft.  The  Sessions  Judge  set  aside  the  conviction,  and  returned  the  case 
to  the  Magistrate  to  frame  charges  under  ss.  457  and  380  of  the  Penal  Code, 
with  a  direction  that  the  prisoner  should  be  retried.  The  Sessions  Judge,  having 
afterwards  found  that  his  oider  was  opposed  to  the  ruling  in  The  Queen  v.  Ichabur 


*  Reference  from  the  Sessions  Judge  of  Gya,  dated  the  7th  February  1866. 
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Dohty}  sent  it  up  to  the  High  Court,  in  order  that  it  might  be  quashed  hy  the        1866. 
Court  as  a  Court  of  Revision. 


QUIIN 

The  case  was  heard  by  Norman  and  Campbell,  JJ.  v. 

Campbell,  J.,  passed  the  following  order  : — This  Court  having  several  ^••^»a«an 
times  ruled  that  it  is  illegal  to  convict  and  punish  a  house-breaker  who  also  com-       Kairi, 
mits  theft,  for  the  separate  offences  of  house-breaking  and  theft,  the  Judge's  view  ^P^  ^°!"  <^ 
of  the  law  is  correct.     But  his  order  questioning  the  proceedings  of  the  Deputy  t^^*  *^*  39»] 
Magistrate,  and  ordering  a  new  trial,  whereby  the  appellants  are  subjected  to 
the  peril  of  a  still  more  severe  sentence,  seems  to  be  beyond  his  power.    The 
sentences  both  of  the  Deputy  Magistrate  and  of  the  Judge  are  set  aside  as  ille- 
gal.   The  Deputy  Magistrate  will  again  proceed  to  deal  with  the  case  upon  the 
evidence  recorded  by  him,  and  if  he  considers  that  the  offence,  when  properly 
charged  under  s.  457,  requires  a  punishment  more  severe  than  he  can  inflict, 
he  should  commit  the  prisoners  to  the  Sessions. 

Norman,  J.,  ordered  that  the  case  be  sent  before  a  Full  B^nch. 

The  following  judgments  were  delivered : — 

Peacock,  C.J.  (after  stating  the  facts). — ^We  think  that  the  Sessions  Judge 
was  wrong  in  sending  the  case  back  to  be  retried  on  the  two  charges  mentioned 
in  his  order.  The  prisoner  clearly  could  not.be  retried  under  s.  380,  as  he  had 
alreadybeentried,  convicted,  and  sentenced  under  that  section,  as  the  Sessions 
Judge  says,  and  properly  says,  under  the  facts  found  by  him  erroneously.  We 
think  that  the  Sessions  Judge  was  wrong  in  ordering  the  prisoner  to  be  retried 
under  s.  457,  the  prisoner  having  been  already  convicted  and  sentenced  under 
s.  456.  We  think  that  the  Sessions  Judge  ought  to  have  set  aside  the  conviction 
and  sentence  under  s.  380 ;  the  conviction  and  sentence  under  s.  456  would  then 
have  remained. 

The  prisoner  appealed  upon  the  ground  that  he  was  not  guilty  of  an  offence 
under  s.  456.  Upon  that  appeal  the  Sessions  Judge  could  not  set  aside  the  con- 
viction under  s.  456,  upon  the  ground  that  he  was  guilty  under  s.  457.  If  he 
was  guilty  of  lurking  house-trespass  by  night  with  intent  to  commit  theft  under 
s.  45  7,  he  was  guilty  of  lurking  house-trespass  by  night.  Having  been  tried  and 
convicted  of  the  minor  offence,  the  Sessions  Judge  could  not,  upon  the  appeal 
of  the  prisoner,  set  aside  the  conviction  in  order  that  he  might  be  tried  and  pun- 
ished for  the  aggravated  offence  under  s.  457.  The  Judge's  order  should  be 
altered  accordingly,  the  effect  of  which  will  be  that  the  sentence  under  s.  456 
will  stand,  and  the  conviction  and  sentence  under  s.  380  will  be  reversed. 

The  Magistrate  should  be  cautioned  to  be  more  careful  in  future,  and  not 
to  split  up  one  single  aggravated  offence  into  separate  minor  offences. 

As  regards  the  prisoner  who  has  not  appealed,  he  may  have  the  benefit  of 
a  similar  order  by  this  Court  as  a  Court  of  Revision. 

The  case  will  go  back  to  the  Division  Bench. 

Kemp,  Seton-Karr,  and  Campbell,  JJ.,  concurred. 

Norman,  J. — I  concur,  though  not  without  some  doubts  whether  the  Ses- 
sions Judge's  order  directing  that  the  prisoner  should  be  tried  under  s.  457  is 
not  correct,  whether  we  might  have  treated  the  splitting  of  the  charge  as  an  error 
in  law  justifying  the  Judge  in  reversing  the  whole  sentence  of  the  Magistrate. 

^  »  4W.  R.Cr.  Rul.  M, 
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Before  Sir  Barnes  Peacock,  Kt.,  Chief  Justice,  Mr,  Justice  Norman ,  Mr. 
Justice  Kempy  Mr,  Justice  Seton-Karr,  and  Mr,  Justice  Campbell, 

1866.  THE  QUEEN  v.  MUSSAMAT  ZAMlRAN.i 

Alternative  Charge  and  Conviction — False  Evidence — Penal  Code  (Act  XLV.  of 
Sup.  Vol.  521.  j86o),  s,  122— Criminal  Procedure  Code  (Act  XXV,  of  l86i),  ss,  242, 381, 382, 

[6  W.  R.  6$,}  cl,  5 — Evidence— Act  II,  of  185^,  s.  32. 

The  prisoner,  who  as  a  witness  in  a  former  case  had  made  one  statement  before  the 
Magistrate  and  a  contrary  one  before  the  Sessions  Judge,  was  tried  and  convicted  of  having 
either  given  false  evidence  before  the  Judge  or  given  false  evidence  before  the  Magistrate. 
Held  (Norman  and  Campbell,  JJ.,  doubting)  the  conviction  was  right.  Held  k\so  (Camp- 
bell, J.,  differing)  the  evidence  taken  before  the  Judge  was  admissible  on  the  charge  of 
having  given  false  evidence  before  the  Magistrate/ 

A  CASK  of  culpable  homicide  occurred  in  the  district  of  Saran.  Chandi 
Sukul  was  charged  with  the  offence,  and  was  sent  by  the  police  to  the  Magis- 
trate upon  a  charge  of  culpable  homicide  not  amounting  to  murder.  In  that 
case,  the  present  appellant,  Mussamat  Zamiran,  was  sent  up  by  the  police  to  the 
Magistrate  as  a  witness.  Before  the  Magistrate  she  deposed  that  she  had  seen 
the  prisoner  Chandi  beating  the  deceased  Biban  with  his  fiddle-bow,  and  also 
that  she  had  seen  the  marks  of  beating  on  the  corpse. 

After  making  the  usual  preliminary  enquiry,  the  Magistrate  committed  the 
prisoner,  Chandi  Sukul,  for  trial  before  the  Sessions  Judge.  At  the  Sessions 
trial,  the  appellant,  Mussamat  Zamiran,  was  again  produced  as  a  witness  for  the 
prosecution.  On  that  occasion  she  deposed  that  she  never  saw  the  prisoner 
Chandi  strike  the  deceased  Biban  during  the  above  time,  namely,  six  months, 
or  on  any  occasion,  and  that  she  did  not  see  any  marks  of  beating  on  the  corpse. 
After  the  trial  of  Chandi  Sukul,  the  present  appellant,  Mussamat  Zamiran,  was 
committed  to  the  Sessions  on  two  charges,  ist,  intentionally  giving  false  evidence 
in  the  judicial  proceeding  before  the  Sessions  Judge  of  Sarun  on  the  i8th  De- 
cember 1865  ;  and,  2ndly,  intentionally  giving  false  evidence  in  a  judicial  prd- 
ceeding  before  the  Officiating  Joint-Magistrate  of  Sarun  on  the  14th  October 
1865.  The  perjuries  assigned  on  these  two  charges  were  the  statements  already 
noticed,  made  before  the  Sessions  Judge  and  the  Magistrate  respectively.  The 
only  evidence  which  was  submitted  to  the  Sessions  Court  by  the  prosecution  in 
support  of  these  two  charges  consisted  of  the  evidence  of  Doma  chaprassi,  who 
proved  the  correctness  of  the  record  of  the  deposition  of  Mussamat  Zamiran 
before  the  Magistrate,  and  the  evidence  of  Lodaput  Hossein,  mohurrir  of  the 
Sessions  Court,  who  proved  the  correctness  of  the  record  of  the  deposition  of 
Mussamat  Zamiran  before  the  Sessions  Judge.  The  evidence  of  these  two  wit- 
nesses constituted  the  whole  proof  for  the  prosecution.  But  for  the  defence  one 
Bikair  Kahar  deposed,  "  I  know  the  prisoner  ;  she  gave  false  evidence  in  the 
Magistrate's  cutcherry  ;"  so  Sheosahai  Malli,  "  I  know  the  prisoner  ;  she  gave 
false  evidence  before  the  Magistrate." 

On  this  evidence,  the  Judge  convicted  the  prisoner,  not  of  one  charge  or 
of  the  other,  but  alternatively,  namely,  that  she  either  intentionally  gave  false 
evidence  in  a  judicial  proceeding  before  the  Judge,  or  that  she  intentionally  gave 
false  evidence  in  a  judicial  proceeding  before  the  Magistrate. 

The  prisoner  appealed,  and  the  case  came  on  before  Norman  and  Camp- 
bell, J  J.,  who  considered  that  this  conviction  on  alternative  charges  was  illegal. 

*  Committed  by  the  Joint-Magistrate,  and  tried  by  the  Sessions  Judge  of  Sarun,  on 
a  charge  of  giving  false  evidence. 
>  See  Act  X.  of  1872,  s.  461. 
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Campbell,  J.,  also  considered  that  the  Judge  was  wrong  in  using  the  prisoner's        18C6. 
deposition  before  the  Magistrate  as  evidence  to  prove  that  the  evidence  before  *""oueen"^ 
the  Judge  was  false.    The  case  was  referred  to  a  Full  Bench,  with  the  following 
remarks  by  ., 

'  •  Muss  AM  AT 

Norman,  J. — We  are  disposed  to  think  that,  under  s.  381  of  the  Code  of     Zamiran 
Criminal  Procedure,  the  Court,  in  passing  judgment,  must  distinctly  specify  the  3      y^j^  -^^^ 
offence  of  which  the  accused  person  is  convicted,  and  that  it  is  only  when  the  r^  ^^  j^  g- -•' 
same  facts  constitute  or  form  a  part  of  an  offence  under  one  or  other  of  two  sec- 
tions or  under  one  section,  and  that  the  Court,  from  imperfect  information,  is 
unable  to  say  under  which  head  the  offence  falls,  that  it  can  pass  judgment  in 
the  alternative.     We  doubt  whether  a  finding  that  A  B,  on  two  different  days, 
made  inconsistent  statements  on  oath,  is  a  sufficient  specification  of  the  offence. 
It  may  be  that  a  charge  may  be  so-framed  under  s.  242,  in  order  to  guard  against 
the  contingency  of  the  Magistrate  committing  in  one  charge,  and  the  Judge 
thinl^ing  the  other  proved,  but  that  the  Sessions  Judge  is  bound  to  state  which 
of  the  two  he  believes  to  be  proved. 

There  is  another  point  in  the  case  on  which  Campbell,  J.,  entertains  a  strong 
opinion. 

As  the  point  is  of  importance,  and  as  there  is  a  Circular  Order  ^  which,  we 
understand,  is  in  conflift  with  some  decisions  of  the  Court,  we  would  suggest 
the  case  should  be  heard  before  a  Full  Bench  of  five  Judges. 

The  following  judgments  were  delivered : — 

Peacock,  C.J. — I  have  no  doubt  that  there  may  be  an  alternative  finding 
as  well  in  a  case  in  which  the  evidence  proves  the  commission  of  one  of  two 
offences  falling  within  the  same  seftions  of  the  Penal  Code,  and  it  is  doubtful 
which  of  such  offences  has  been  proved,  as  in  one  in  which  the  evidence  proves 
the  commission  of  an  offence  falling  within  one  of  two  seftions  of  the  Penal 
Code,  and  it  is  doubtful  which  of  such  seftions  is  applicable.  This  appears  to 
me  to  be  quite  clear  when  s.  381  of  the  Code  of  Criminal  Procedure  is  read  to- 
gether with  s.  242  and  cl.  5,  s.  382  of  that  Code.  A  swears  before  a  Magistrate 
that  he  saw  the  prisoner  kill  B.  The  prisoner  is  committed  to  the  Sessions  for 
trial  for  murder.  A,  on  the  trial,  swears  that  he  did  not  see  the  prisoner  kill  B, 
and  the  prisoner  is  acquitted.  A,  in  consequence,  is  committed  for  trial  for 
giving  false  evidence,  and  two  charges  are  framed  against  him  under  s.  242, 
Code  of  Criminal  Procedure  :  Firsty — That  he  intentionally  gave  false  evidence 
before  the  Magistrate,  by  swearing  that  he  saw  the  prisoner  kill  B.  Second^ — 
That  he  intentionally  gave  false  evidence  before  the  Sessions  Judge  by  swear- 
ing that  he  did  not  see  the  prisoner  kill  B.  The  Sessions  Judge  finds  that  the 
prisoner  intentionally  gave  false  evidence,  but  that  it  is  doubtful  whether  the 
statement  made  before  the  Magistrate,  or  that  made  before  the  Sessions  Judge, 
was  the  false  one.  If  the  prisoner  was  innocent,  and  the  statement  before  the 
Magistrate  was  false,  the  prisoner  has  in  consequence  been  improperly  com- 
mitted for  trial  on  a  charge  of  murder,  and  has  suffered  all  the  degradation,  an- 
noyance, and  anxiety  of  being  committed  on  a  false  charge.  If  the  prisoner  was 
guilty,  and  the  witness,  in  consequence  of  bribery  or  other  cause,  has  sworn 
falsely  before  the  Sessions  Judge,  the  administration  of  justice  has  been  defeated, 
and  a  murderer  has  been  acquitted.  It  is  clear  that,  unless  the  law  is  very  defeftive, 
or  we  are  to  trifle  with  the  administration  of  justice,  A  ought  to  be  punished. 
It  appears  to  me  that  the  law  is  not  deficient,  and  that  the  case  is  provided  for 

1  Circular  No.  loA,  dated  Calcutta,  i8th  April  1863..   Field's  General  Rules  and  Cir- 
cular Orders,  pp.  2a  &  23. 
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i9S&,        by  the  Code  of  Criminal  Procedure,  whether  it  be  read  according  to  the  strift 
— 5JJ^^JJ       letter  or  according  to  its  spirit.     In  such  a  case  it  would  seem  clear  that  the 
^  Magistrate  was  right  in  framing  a  charge  containing  two  heads  under  s.  242. 

^*  The  Sessions  Judge  would  also  be  striAly  within  the  letter  as  well  as  the  spirit 

MtwsAKAT    q£  gg  jgj  ^^^  ^g2,  cl.  5,  in  finding  that  A  is  guilty  of  the  offence  of  intentionally 
Zamiran,     giving  false  evidence,  and  that  he  is  guilty  either  of  the  offence  specified  in 
Sap.  Vol.  5««-  the  first  head,  or  of  the  offence  specified  in  the  second  head  of  the  charge,  and 
[6W.R.  65.]  13  convided  of  an  offence  punishable  under  s.  193  of  the  Penal  Code.    The 
words  in  cl.  q,  s.  382,  which  follow  the  word  "  namely,"  are  clearly  given  only 
as  an  example,  and  it  is  clear  that  without  an  example  of  a  case  falling  within 
the  latter  branch  of  s.  242,  such  a  case  falls  within  the  strid  letter  of  cl.  5,  s.  382. 
The  other  point  upon  which  Campbell,  J.,  is  stated  in  the  reference  to  en- 
tertain a  strong  opinion  is,  as  I  understand  him,  that  the  statement  made  by  the 
prisoner  before  the  Sessions  Judge  was,  in  consequence  of  s.  32,  Ad  II.  of  1855,1 
inadmissible  against  the  prisoner  in  a  criminal  proceeding,  except  for  the  pur- 
pose of  punishing  her  for  wilfully  giving  false  evidence  upon  such  examination, 
i.tf.j  examination  before  the  Judge. 

Witness  was  not  compelled  to  give  evidence  before  the  Judge,  and,  there- 
fore, the  question  does  not  arise  whether  she  would  be  proteded  from  a  charge  of 
giving  false  evidence  in  her  examination  before  the  Judge  had  she  been  com- 
pelled to  give  evidence.  Whatever  opinion  may  be  entertained  upon  that  point, 
there  can  be  no  doubt  that  the  evidence  given  before  the  Magistrate  was  admis- 
sible to  prove  that  the  evidence  given  before  the  Judge  was  false.  The  prisoner 
could  not  have  been  excused  from  giving  evidence  before  the  Magistrate  upon 
the  ground  that  her  answer  might  criminate  her,  in  resped  of  the  evidence  which 
she  might  afterwards  give  before  the  Judge.  The  prisoner  is  charged  with  giving 
false  evidence  upon  her  examination  before  the  Judge,  and,  upon  that  head  of 
the  charge,  the  statement  macje  before  the  Sessions  Judge,  as  well  as  that  made 
before  the  Magistrate,  *is  evidence,  the  former  to  prove  that  the  prisoner  made 
the  statement,  the  latter  to  prove  that  the  statement  was  false,  within  the  know- 
ledge of  the  prisoner.  But  the  statement  of  the  prisoner  made  before  the  Judge, 
when  used  as  evidence  against  her,  is  also  admissible  in  her  favour  if  the  Judge 
believes  it.  The  Judge,  taking  the  two  statements  together,  and  the  prisoner's 
plea  of  not  guilty,  which  in  substance  denies  that  she  intentionally  gave  false 
evidence  before  the  Judge,  says :  *'  I  cannot  determine  which  of  the  statements 
is  false.  I  cannot,  upon  the  strength  of  the  first  statement  alone,  finding  that  It 
is  contradided  by  the  second,  say  that  the  second  is  false.  But,  giving  the  pri- 
soner the  benefit  of  the  doubt  which  has  been  created  in  my  mind  by  the  faft 
of  the  contradidion  of  the  first  statement  by  the  second,  I  cannot  say  that  the 
second  is  false ;  I  can  say  that  one  or  the  other  of  the  two  statements  was  false, 
within  the  prisoner's  knowledge.  Looking,  therefore,  at  the  evidence  which  has 
been  given  in  support  of  the  charge,  that  the  second  statement  was  false,  I  am 
doubtful  under  which  of  the  two  heads  of  the  charge  the  offence  falls.  I  can 
only  say  that  the  prisoner  has  been  guilty  of  intentionally  giving  false  evidence ; 
I  cannot  say  that  she  is  not  guilty  of  intentionally  giving  false  evidence  before 
the  Judge,  or  that  she  is  guilty  of  it ;  and  therefore  I  can  only  find  that  she  is 
guilty  either  of  the  offence  charged  in  the  first  head  of  the  charge,  or  of  the  of- 
fence specified  in  the  second  head  of  the  charge,  namely,  that  she  intentionally 
gave  false  evidence  before  the  Judge,  or  that  she  intentionally  gave  false  evi- 
dence before  the  Magistrate."  The  effedof  that  finding  is  that  the  prisoner  is 
liable  to  be  punished  for  the  offence  for  which  the  lowest  punishment  is  pro- 

>  See  Act  I.  of  1872,  s.  132, 
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vided,  if  the  same  punishment  is  not  provided  for  both ;  see  Penal  Code,  s.  72.        1866. 

In  the  particular  case  referred  to  us,  giving  false  evidence,  intending  to  cause *^ 

a  person  to  be  convifted  of  culpable  homicide  not  amounting  to  murder,  such       Qubbw 
as  the  evidence  given  before  the  Magistrate,  would  be  punishable  more  severe-  ^* 

\y  than  giving  false  evidence  to  procure  his  acquittal.    The  former  would  fall    Mussamat 
under  s.  194  of  the  Penal  Code,  and  the  latter  under  s.  193  ;  the  maximum  punish-     Zamirait, 
ment  being  for  the  former  offence  transportation  for  life,  or  imprisonment  for  Sup,  Vol.  5*1. 
ten  years,  with  fine,  and  for  the  latter  offence  imprisonment  for  seven  years,  with  E^  W.  R.  ^] 
fine.    The  argument  of  Campbell,  J.,  would  lead  to  the  conclusion  that  noin- 
diftment  ought  to  lie  for  giving  false  evidence  before  a  Judge,  if  it  contradifts 
evidence  previously  given  in  the  case  before  a  Magistrate,  inasmuch  as  the 
liability  to  be  indifted,  if  the  evidence  given  before  the  Judge  differs  from  that 
given  before  the  Magistrate,  would  be  an  inducement  to  the  witness  to  stick  to 
the  first  statement. 

NoRjfAN,  J. — I  do  not  think  that  the  first  point  in  this  reference  is  by  any 
means  clear.  For  myself,  I  still  feel  the  doubts  which  are  expressed  in  the  order 
referring  the  case.  S.  381  says  that  the  Court  "  shall  distinftly  specify  the  of- 
fence of  which,  and  the  seftion  of  the  Indian  Penal  Code  under  which,  the  pri- 
soner is  convifted,  or,  if  it  be  doubtful  under  which  of  two  seftions  the  offence 
falls,  shall  distindly  express  the  sahie,  and  pass  judgment  in  the  alternative, 
according  to  s.  72  of  the  said  Code."  I  should  still  doubt  whether  a  finding 
"  that  a  prisoner  either  gave  false  evidence  before  the  Magistrate  on  the  ist  Feb- 
ruary, or  else,  if  that  evidence  be  true,  gave  false  evidence  before  the  Judge  on 
the  I  St  of  May,"  can  be  properly  said  to  specify  the  offence  of  which  the  prisoner 
is  guilty.  It  is  very  important  that  there  should  be  a  definite  and  well-under- 
stood rule  on  the  subject,  and  I  am  quite  satisfied  to  abide  by  the  judgment  of 
the  majority  of  the  Court. 

On  the  other  point  raised  by  Campbell,  J.,  it  appears  to  me  perfeftly  ob- 
vious that  one  who  makes  a  criminal  charge  against  another  cannot  proteft  him- 
self from  a  cross-  examination  on  the  direft  question  whether  the  charge  was  true 
or  false,  on  any  pretext  whatever.  Even  assuming  for  the  purpose  of  argument 
that  such  a  person  could  proteft  himself,  still,  if  he  answered  voluntarily  and 
without  claiming  protedion,  his  answer  would  be  admissible  against  him,  and 
would  not  be  excluded  by  the  32nd  seftion  of  Aft  II.  of  1855,  because  it  would 
not  be  **  an  answer  which  the  witness  had  been  compelled  to  give,"  within  the 
meaning  of  that  seftion.  Indeed,  if  the  witness  claimed  proteftion  in  such  a 
case,  and  said,  in  substance,  "  I  refuse  to  answer  because  the  answer,  if  I  speak 
the  truth,  will  convift  me  of  perjury  before  the  Magistrate,"  the  objeftion  would 
be  almost  as  strong  evidence  against  him  as  if  the  witness  had  admitted  by  a 
direft  answer  that  his  former  statement  was  false.  If  the  evidence  given  in  a 
subsequent  case  in  answer  to  cross-examination,  and  under  pressure,  would  be 
receivable  as  against  the  witness  to  show  that  his  former  statement  was  false, 
much  more  must  it  be  admissible  when  the  subsequent  deposition  of  the  witness 
is  given  voluntarily,  and  without  pressure  of  any  sort,  as  in  the  present  case. 
A  subsequent  deposition  has  always  been  received,  both  in  England  and  in  this 
country,  as  evidence,  upon  a  charge  of  perjury,  to  show  the  falsehood  of  the 
former  contrary  deposition  by  the  same  witness.  There  are  numerous  cases 
on  the  point ;  and  the  propriety  of  admitting  such  evidence  has  never,  as  far  as  I 
am  aware,  been  questioned  by  any  one  except  Campbell,  J.,  in  this  case. 

Kemp,  J. — I  entirely  concur  in  the  judgment  of  the  learned  Chief  Justice. 

Seton-Karr,  J. — I  entirely  concur  with  the  learned  Chief  Justice.  In- 
deed, I  had  always  understood  that  our  Court  and  the  subordinate  Courts  acted 


Digitized  by 


Google 


7i6  JiENGAt  LA  W  REPORTS.    $UP.  VOL. 

1866.        on  the  principle  laid  down  in  the  judgment  with  which  I  concur ;  and,  until  this 

^TT "^  reference  was  made,  I  was  not  aware  that  there  existed  any  very  serious  doubts 

guEEN       Qjj  ^j^g  points.     Indeed,  unless  Courts  did  and  could  return  an  alternative  find- 

*'  ing  in  such  cases  of  false  evidence,  the  most  disastrous  consequences  to  the  ad- 

MussAMAT    ministration  of  justice  would  ensue.    Violent  crime  and  crimes  of  all  kinds 

Zamiran,     would  go  unpunished,  and  the  witnesses  who  had  been  bought  off  to  deny  their 

Sup.  Vol.  521.  statements  implicating  the  perpetrators  of  such  violent  or  other  crimes  would  go 

[6  W.  R.  6s.'\  unpunished  also.     I  can  conceive  nothing  more  detrimental  to  society. 

On  the  second  point  referred  to  us,  I  regret  that  I  cannot  concur  with  Camp- 
bell, J.  If  I  understand  him  aright,  I  think  that  the  examination  of  the  prisoner 
before  the  Judge,  and  the  statements  of  the  prisoner  before  the  Magistrate,  are 
admissible  for  the  reason'given  by  the  Chief  Justice,  and  are  admissible  to  test 
the  prisoner's  guilt  or  innocence. 

Campbell,  J.  (after  stating  the  facts) — In  the  view  of  the  Judge,  the  depo- 
sition before  the  Magistrate  was  evidence  to  show  that  the  deposition  before  the 
Judge  was  false,  and  the  deposition  before  the  Judge  was  evidence  to  show  that 
the  deposition  before  the  Magistrate  was  false.  On  this  Mussamat  Zamiran 
appeals  to  this  Court. 

The  case  came  before  a  Division  Bench  consisting  of  Norman,  J.,  and  my- 
self ;  and,  having  doubts  regarding  the  case,  we  referred  it  to  a  Full  Bench. 

We  had,  in  the  first  place,  some  doubts  whether,  under  s.  381  of  the  Code 
of  Criminal  Procedure,  it  was  not  necessary  for  the  Judge,  in  passing  judgment, 
to  specify  the  offence  of  which  the  accused  person  is  convicted,  and  whether  it 
is  not  only  when  the  same  facts  constitute  or  form  a  part  of  an  offence  under 
one  or  other  of  two  sections,  or  under  one  section,  and  the  Court,  from  imper- 
fect information,  is  unable  to  say  under  which  head  the  offence  falls,  that  it  can 
pass  judgment  in  the  alternative.  We  doubted  whether  the  law  enables  a  Judge 
in  such  a  case  as  the  present  to  convict  of  either  of  two  charges  of  false  evidence 
in  the  alternative,  when  the  facts  constituting  one  of  the  alternative  offences  are 
wholly  different  from,  and  opposed  to,  those  constituting  the  other  alternative 
offence. 

Another  doubt  was  whether,  with  reference  to  the  provisions  of  s.  32,  Act 
II.  of  1855,  ^^®  evidence  given  by  Mussamat  Zamiran  before  the  Magistrate  and 
before  the  Judge  respectively  could  be  used  as  evidence  against  her  in  support 
of  a  criminal  charge  of  false  evidence  given  upon  another  occasion  than  that  on 
which  the  evidence  so  used  was  given,  Mussamat  Zamiran  not  having  put  her- 
self forward  as  a  witness  of  her  own  accord,  but  having  been  summoned,  and 
in  a  manner  compelled,  to  give  evidence,  first,  before  the  Magistrate,  and  then 
before  the  Judge. 

With  reference  to  the  first  point  of  doubt  noticed  by  the  Division  Bench, 
I  in  some  degree  concur  in  the  doubts  which  were  suggested  by  Norman,  J. 
I  am  not  by  any  means  clear  upon  the  point.     I  will  only  express  some  doubts. 

But  with  regard  to  the  second  point — ^the  construction  of  s.  32,  Act  II.  of 
1855 — I  have  a  strong  opinion,  which  I  will  now  proceed  to  express.  S.  32  is 
as  follows  :  "  A  witness  shall  not  be  excused  from  answering  any  question  rele- 
vant to  the  matter  in  issue  in  any  suit  or  in  any  civil  or  criminal  proceedhig, 
upon  the  ground  that  the  answer  to  such  question  will  criminate,  or  may  tend, 
directly  or  indirectly,  to  criminate  such  witness  ;  or  that  it  will  expose,  or  tend, 
directly  or  indirectly,  to  expose  such  witness  to  a  penalty  or  forfeiture  of  any 
kind,  provided  thdt  no  such  answer,  which  a  witness  shall  be  compelled  to  give, 
shall,  except  for  the  purpose  of  punishing  such  person  for  wilfully  giving  false 
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evidence  upon  such  examination,  subject  him  to  any  arrest  or  prosecution,  or        1866. 
be  used  as  evidence  against  such  witness  in  any  criminal  proceeding."     In  cases       Q\}^t,i^ 
of  false  evidence  formerly  tried  by  me,  I  have  expressed  the  opinion,  with  refer-         ^^ 
ence  to  the  above  provision,  that,  although  the  evidence  of  a  witness  taken  before    ^^^^^^^^ 
a  Magistrate  may  be  used  to  prove  his  subsequent  perjury  before  the  Judge,     2amiran 
the  evidence  taken  before  the  Judge  cannot  be  used  to  prove  a  prior  perjury  ' 

before  the  Magistrate  ;  that,  consequently,  when  there  is  no  other  evidence  on  "P*  ©"ifV 
the  record,  a  charge  of  false  evidence  before  the  Magistrate,  only  supported  by  ^^^'  v^^-i 
the  subsequent  evidence  of  the  same  witness  before  the  Judge,  must  fall  to  the 
ground.  If  so,  an  alternative  conviction  that  the  accused  has  committed  one 
of  two  offences,  of  which  the  not-to-be-supported  charge  of  false  evidence  before 
the  Magistrate  is  one,  cannot  be  sustained.  Whether  the  conviction  be  on  a 
single  charge,  or  a  double  charge,  no  charge  can  be  supported  without  evidence 
of  some  sort.  As  respects  the  charge  of  giving  false  evidence  before  the  Judge, 
although  the  wording  of  s.  32  of  the  Act  might  leave  some  room  for  doubt,  I  do 
not  think  it  could  have  been  intended  to  protect  a  witness  against  subsequent 
perjury ;  and,  understanding  that  the  other  Judges  of  this  Bench  fully  agree  with 
me  on  the  point,  I  may  now  hold  with  confidence  that  the  evidence  of  a  witness 
taken  before  the  Magistrate  may  be  used  as  pro  tanto  evidence  on  a  charge  of 
subsequent  false  evidence  before  the  Judge.  As  respects  the  other  charge  of 
false  evidence  before  the  Magistrate,  and  the  question  of  the  admissibility  as 
evidence  against  the  prisoner  of  his  subsequent  evidence  before  the  Judge,  it 
seems  to  me  that  the  policy  of  the  law  on  this  latter  point  is  clear.  The  old 
English  rule  was  that  no  one  was  compelled  to  criminate  himself,  and  no  man 
was  obliged  to  answer  a  question  if  his  answer  would  expose  him  to  the  risk  of 
criminal  proceedings. ,  This  system  was  attended  with  many  inconveniences, 
and  the  Indian  Legislature,  by  Act  II.  of  1855,  adopted  another  rule.  S.  32 
enacts  that  no  witness  shall  be  excused  from  answering  any  relevant  question, 
on  the  ground  that  the  answer  will,  directly  or  indirectly,  criminate  such  witness, 
or  expose  him  to  a  penalty  of  any  kind  ;  but  then  it  goes  on  to  provide  that "  no  , 
such  answer  which  a  witness  shall  be  compelled  to  give  shall,  except  for  the 
purf)ose  of  punishing  such  person  for  wilfully  giving  false  evidence  upon  such 
examination,  subject  him  to  any  arrest  or  prosecution,  or  be  used  as  evidence 
against  such  witness  in  any  criminal  proceeding."  Witnesses  are  bound  over 
and  compelled  to  give  evidence  at  a  Court  of  Sessions  ;  and,  as  I  understand 
the  present  law,  if  a  witness  were  to  object,  "  I  cannot  state  the  truth,  for  that 
would  disclose  that  I  committed  a  murder,  or  that  would  disclose  that  I  gave 
false  evidence  on  a  former  occasion,"  the  Judge  would  explain,  "  You  need  be 
under  no  apprehension ;  you  must  answer  ;  but  nothing  that  you  say  can  be  used 
against  you  in  order  to  convict  you  of  the  murder,  or  the  false  evidence  on  the 
prior  occasion  :  you  may  therefore  speak  out  without  fear."  If  that  be  not  the 
meaning  of  the  law,  I  am  quite  unable  to  understand  what  is  the  iheaning.  It 
seems  to  me  that  a  Witness  compelled  to  appear  in  a  Session  case  is  protected 
from  any  use  against  him  of  the  evidence  which  he  gives  ;  and  that  such  evi- 
dence cannot  be  used  against  him  in  a  criminal  prosecution  to  prove  that  he 
committed  perjury  on  a  former  occasion.  If  it  were  otherwise,  witnesses,  who 
had  committed  themselves  to  certain  statements  when  first  carried  by  the  police 
before  the  Magistrate,  would  be  no  longer  free  agents  ;  they  would  go  into  the 
witness-box  with  halters  round  their  necks.  If  they  venture  to  speak  freely,  they 
may  immediately  be  committed  on  an  alternative  charge  of  this  kind  without 
further  evidence.  The  absence  of  any  other  evidence  implies  that  if  they  stick 
to  their  original  story  they  are  safe,  but  if  they  say  that  which  may  be  the  truth, 
th^y  are  forthwith  liable  to  be  indicted  for  perjury.    If  they  give  false  evidence 
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1866.        at  the  Sessions,  by  all  means  prove  the  charge  and  punish  them.    But  to  punish 
them  on  an  alternative  finding,  which  necessarily  implies  that  the  evidence  before 
QuBBN       ^jjg  Sessions  Court  may  be  true,  without  any  other  evidence  to  the  prior  perjury 
^'  than  the  privileged  evidence  which  they  are  compelled  to  give,  seems  to  me  con- 

MussAMAT   trj^jy  jQ  tj^g  letter  and  the  policy  of  the  law.     If  that  be  lawful,  Sessions  trials 
Zamiran,     must  become  a  farce.     Witnesses  have  no  option  but  to  repeat  the  story  once 
Sup.  Vol.  521.  told  to  the  police  and  the  Magistrate.    I  do  riot  think  that  it  makes  any  differ- 
[6  W.  R.65»J  ence  that  the  witness  did  not  go  through  the  form  of  refusing  to  answer,  and 
being  told  by  the  Judge  that  she  must  answer.    She  was,  1  think,  in  every  sense 
compelled  to  give  evidence.     She  was  compelled  to  appear  before  the  Sessions 
Court,  and  being  there,  the  law  by  penal  enactments  compelled  her  to  give  evi- 
dence.   Therefore,  in  my  opinion,  in  this  case  the  evidence  taken  before  the 
Judge  was  improperly  and  wrongfully  used  in  support  of  the  charge  of  false 
evidence  given  before  the  Magistrate,  and  a  conviction  founded  upon  that  evi- 
dence only  cannot  be  sustained. 

The  present  case  is  somewhat  complicated  by  this,  that  the  prisoner  has, 
in  some  sort,  supplied  what  may  possibly  be  considered  evidence  upon  this  head 
of  the  charge  ;  that  is  to  say,  the  charge  of  false  evidence  before  the  Magistrate, 
inasmuch  as  two  of  her  witnesses  have  stated  before  the  Court,  *'  I  know  that 
Mussamat  Zamiran  gave  false  evidence  before  the  Magistrate."  But  it  seems 
to  me  that  a  statement  of  this  kind,  without  any  particulars  as  to  which  the  wit- 
ness pledges  himself  to  hjs  means  of  knowledge,  is  no  evidence,  and  certainly  . 
is  totally  insufficient  evidence  on  which  to  convict  a  prisoner  of  giving  false 
evidence. 

In  my  opinion,  the  conviction  ought  to  be  quashed,  and  a  new  trial  ordered. 


[8W.R.47.] 


Before  Sir  Barnes  Peacock^  Kt.y  Chief  Justice,  Mr,  Justice  Loch,  Mr.  Justice 
Kempy  Mr.  Justice  Seton-Karr,  Mr.  Justice  Phear,  and  Mr.  Justice 
Macpherson. 

,867.  QUEEN  V.  SHEIKH  BAZU  and  others.^ 

J^y^7'      Power  of  High  Court — Alteration  of  Verdict  and  Sentence — Criminal  Procedure 
Sup.  Vol.  750.  Code  (Act  XXV,  of  z86ij,  ss.  402  to  40^ — Joint  Charges. 

The  High  Court  has  no  power,  either  as  a  Court  of  Appeal  or  as  a  Court  of  Revision, 
to,  reverse,  alter,  or  set  aside  a  verdict  of  acquittal,  even  if  it  be  contrary  to  the  evidence.' 

A  Magistrate  should  not  send  up  joint  charges  to  the  Sessions  Court  against  persons 
who  take  part  in  a  riot  on  opposite  sides,  as  they  haVe  not  a  common  object.  But  where 
a  person  had  been  so  jointly  charged,  and  rightly  convicted  by  the  Sessions  Court,  Held 
(Macpherson,  J.,  dissenting)  that,  as  the  prisoner  had  not  been  prejudiced  by  the  mistake 
of  the  Magistrate,  there  was  no  sufficient  ground  for  setting  aside  his  conviction  or  order- 
ing a  new  trial.' 

The  question  whether,  when  a  prisoner  has  been  convicted  and  sentenced 
by  a  lower  Court,  the  High  Court,  acting  as  a  (Jourt  of  Revision  under  s.  104 
of  the  Criminal  Procedure  Code,  or  as  a  Court  of  Appeal,  has  power  to  set  aside 
the  conviction  and  sentence,  and  to  declare  the  prisoner  guilty  of  a  different 
offence  and  pass  a  different  sentence  upon  him,  or  to  send  the  case  back  for  a 

*  Committed  by  the  Magistrate,  and  tried  by  the  Sessions  Judge  of  Mymensingh. 

*  See  Queen  v.  Chandrakant  Chuckerbutty,  i  B.  L.  R.  A.  Cr.  8  (or  p.  5  of  this  book) ; 
and  Queen  v.  Gorachand  Ghose,  3  B.  L.  R.  F.  B.  i  (or  p.  79  of  this  book)  j  see  also  Act  X. 
of  1872,  SS..280,  297. 

'  See  Act  X.  of  1872,  ss.  283,  297. 
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new  trial,  was  referred  for  the  opinion  of  a  Full  Bench  by  Loch  and  Macpher-        1867. 
son,  JJ.,  under  the  following  circumstances : —  — 

Moti  Mondul,  Seeboo,  and  Megha,  were  charged  (among  other  charges)  ^^ 

with' the  murder  of  Solim.    There  was  on  the  evidence  no  doubt  whatever  that      sheikh 
Solim  died  from  the  effects  of  a  blow  on  the  head  which  he  received  in  the       g 
course  of  a  riot  in  which  the  prisoners  took  part ;  but  it  was  not  proved  who  <,      v  1 ' 
struck  the  fatal  blow.    There  was  little  evidence  as  to  what  occurred  upon  the    "^  ° '  ^^' 
occasion  of  the  riot,  beyond  the  fact  that  when  the  police,  on  information  received  '•^  ^^'^ 

from  the  prisoner  Bazu  (who  had  himself  been  wounded),  repaired  to  the  spot, 
they  found  Solim  lying  senseless  on  the  ground,  with  Moti  Mondul  lying  not  far 
off  with  several  very  severe  sword-cuts,  Seeboo  and  Megha  being  also  there,  and 
wounded,  though  less  severely.  From  the  statements  made  by  the  prisoners 
themselves,  as  well  as  from  other  evidence,  it  appeared  that  quarrels,  accom- 
panied by  litigation,  had  for  some  weeks  been  going  on  between  Moti  Mondul 
and  the  deceased.  They  lived  in  the  same  village,  and  all  the  villagers  appeared 
to  have  taken  the  side  of  either  the  one  or  the  other. 

Of  the  particular  riot  in  the  course  of  which  Solim  received  the  blow  of 
which  he  died,  the  Judge  said :  "  It  would  appear  that  the  common  object  on 
Moti  Monduls  side  was  to  put  an  end  to  the  case  Solim  had  brought,  and  to 
punish  him  and  his  witnesses.  Murder  probably  was  never  intended,  but  Solim 
met  his  death  in  the  riot.'* 

The  Judge's  finding  as  to  the  prisoners  Moti  Mondul,  Seeboo,  and  Megha, 
was  as  follows :  "  1  find  that  they  were  members  of  the  same  riotous  party  which, 
in  prosecution  of  a  common  object,  caused  the  death  of  Solim.  I  find  no  in- 
t-ention  to  cause  death  proved.  I  am  unable  to  state  with  what  weapon  Solim 
was  killed.  I  consider  the  crime  does  not  come  under  any  of  the  clauses  in 
s.  300,  but  think  that  there  must  have  been  a  knowledge  that  death  was  likely 
to  result  from  the  proceedings  in  this  riot,  and  I  consider  the  prisoners  all  equally 
guilty  under  the  latter  part  of  s.  304,  and  sentence  each  of  them  to  five  years' 
rigorous  imprisonment."  The  conviction  was  for  culpable  homicide  not  amount- 
ing to  murder,  the  Court  holding  that  the  prisoners  caused  the  death  of  Solim 
by  acts  done  "  with  the  knowledge  that  their  acts  were  likely  to  cause  death, 
but  without  any  intention  to  cause  death,  or  to  cause  such  bodily  injury  as  was 
likely  to  cause  death." 

A  fourth  prisoner,  Bazu,  who  had  been  one  of  Solim's  party  in  the  riot  in 
which  the  latter  met  his  death,  was  tried  together  with  Moti  Mondul,  Seeboo, 
and  Megha,  on  a  charge  of  causing  grievous  hurt  to  Moti  Mondul,  and,  being 
convicted,  was  sentenced  by  the  Judge. 

All  four  prisoners  appealed  to  the  High  Court.  The  appeal  came  on  for 
hearing  before  Loch  and  Macpherson,  J  J.,  who  were  of  opinion  that,  on  the 
facts,  as  found  by  the  Judge,  the  conviction  of  the  first  three  prisoners  ought  to 
have  been  for  murder.  Loch,  J.,  observed  that  he  saw  no  objection  to  the  sen- 
tence passed  on  Bazu,  and  would  confirm  it.  Macpherson,  J.,  took  a  different 
view.  In  consequence  of  this  difference  of  opinion  and  a  doubt  as  to  their 
power  to  alter  the  sentence  passed  on  the  first  three  prisoners,  the  learned  Judges 
referred  the  case  to  a  Full  Bench.  In  referring  it  the  following  remarks  were 
made  by  Macpherson,  J. : — 

"  I  am  inclined  to  think  that  we  ought  to  follow  the  rule  laid  down  in 
Gorachand  Gope's  case,^  inasmuch  as  the  Judge  has  not  found  an  absence  of 
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1867'        the  intention  mentioned  in  cl.  3  of  s.  300,  and  inasmuch  as  the  facts  found 

Q^^gj^      by  him  clearly  bring  the  case  within  the  terms  of  this  clause,  and  show  that  tlje 

^  conviction  for  culpable  homicide  not  amounting  to  murder  is,  on  the  facts  found 

c     *  by  the  Judge,  wrong  in  law.    It  seems  to  me  that  we  should,  in  reversing  this 

conviction,  be  acting  in  accordance  with  the  decision  of  the  Court  in  the  case 

c      ^y*       which  I  have  just  mentioned.    But  I  entertain  doubts  on  the  subject  which  arise 

TR^w  R  ^^^*  chiefly  from  the  decision  in  the  case  of  Toyab  Sheikh}  which  in  some  respects 

[8  w.  R.  47.]  conflicts  with  the  decision  in  Gorachand  Gopes  case.^    I  think  that  the  question 

ought  to  be  referred  to  a  Full  Bench. 

"  As  regards  the  prisoner  Bazu,  I  think  he  ought  not  to  have  been  tried 
along  with  the  other  prisoners.  Bazu  belonged  to  Solim's  party,  the  common 
object  of  which  party  was  the  very  opposite  of  the  common  object  of  Mot! 
Mondul's  party.  Moti  Mondul,  Seeboo,  and  Megha,  are  tried  and  punished 
for  the  murder  of  Solim :  Bazu  is  tried  and  punished  for  a  wholly  different 
offence,  the  causing  grievous  hurt  to  Moti  Mondul.  These  two  charges  cannot 
be  properly  lumped  up  together  and  tried  as  one  offence  in  which  all  the  pri- 
soners are  joindy  concerned  :  and  prisoners  never  can  be  rightly  tried  together 
unless  for  an  offence  in  the  commission  of  which  they  are  all  charged  with  being 
jointly  implicated.  In  the  riot  Moti  Mondul* received  several  very  bad  sword- 
cuts,  which  might  have  caused  his  death.  He  has  recovered ;  and  surely  if  Bazu 
is  to  be  tried  for  the  grievous  hurt  done  to  Moti  Mondul,  it  is  only  reasonable, 
if  not  absolutely  essential  to  the  ends  of  justice,  that  the  injured  man  shoud  be 
examined  as  a  witness,  and  that  the  Court  should  hear  from  the  witness-box 
what  he  has  to  say  on  the  subject. 

'*  It  seems  to  me  that,  when  there  is  a  regular  fight,  as  in  this  case,  between 
two  distinct  parties,  the  object  of  the  one  being  directly  the  opposite  to  the  object 
of  the  other,  the  two  parties  never  can  be  properly  put  on  their  trial  together 
when  charged  with  culpable  homicide  of  whatever  kind. 

"  I  think  that  the  conviction  and  sentence  and  all  the  proceedings  as  against 
Bazu  ought  to  be  set  aside,  and  that  a  new  trial  should  be  had  as  regards  him. 

"  As  Mr.  Justice  Loch  does  not  concur  with  me  in  the  view  I  take  as  to 
the  conviction  of  the  prisoner  Bazu,  and  as  the  question  seems  to  me  to  be  one 
of  very  great  importance,  I  think  that  it  is  desirable  that  this  question  also 
should  be  referred  to  a  Full  Bench." 

The  following  judgments  were  delivered  by  the  Full  Bepch  ; — 
Peacock,  C.J.  (Bayley,  Kemp,  and  Seton-Karr,  JJ.,  concurring). — I 
cannot  concur  in  thinking  that  the  conviction  of  the  prisoners  of  culpable  homi- 
cide not  amounting  to  murder  can  be  set  aside,  and  the  conviction  of  murder 
substituted  by  this  Court  either  as  a  Court  of  Appeal  or  as  a  Court  of  Revision, 
and  I  am  of  opinion  that  the  case  cannot  be  sent  back  for  a  new  trial. 

One  of  the  leading  principles  of  the  Code  of  Criminal  Procedure  is,  that 
there  can  be  no  appeal  from  a  judgment  of  acquittal,  and  that  this  Court  cannot, 
as  a  Court  of  Revision,  alter  the  finding  of  a  Court  of  Session  upon  any  question 
of  fact. 

An  appeal  lies  upon  law  or  fact :  revision  is  only  in  respect  of  matters  of 
law,  or  too  great  severity  of  sentence.  On  appeal,  a  judgment  of  acquittal  cannot 
be  reversed ;  on  revision  it  cannot  be  reversed  upon  the  ground  that  the  evidence 
would  have  warranted  the  Judge  in  finding  the  prisoner  guilty  of  a  more  aggra- 
vated offence  than  that  of  which  he  was  convicted. 
' 

*  5  W.  R.  Cr,  2.  .  »  Ante,  p.  443  (or  p.  700  of  this  book). 
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If  a  prisoner  is  charged  with  murder,  and  also  with  culpable  homicide  not        1667. 

amounting  to  murder,  with  reference  to  one  and  the  same  act  of  killing,  if  he      quben  ~ 

is  convicted  of  culpable  homicide  not  amounting  to  murder,  he  is  substantially 

acquitted  of  murder,  and  the  Court  cannot,  upon  appeal,  hold  that  the  evidence      c«.,'-„ 

was  sufficient  to  warrant  a  conviction  of  murder,  and  alter  the  conviction 

accordingly,  or  reverse  the  finding,  and  send  the  case  back  for  a  new  trial.       ^      ^f^* 

Sup.  Vol.  750* 
In  the  case  of  Gorachand  Gope}  it  was  held  that  this  Court,  as  a  Court  of  rg  y^^  ^     -1 

Revision,  might  set  aside  a  judgment  of  acquittal  for  error  in  law,  and  either 

pass  a  proper  sentence,  or  order  a  new  trial,  according  to  the  circumstances  of 

the  case.    The  case  supposed  was  one  in  which  the  facts  found  would  show 

that  the  acquittal  was  wrong  in  law,  not  that  the  evidence  would  have  warranted 

a  difiFerent  finding  on  the  facts. 

In  that  case  the  Court  said :  "  Suppose  the  decision  of  a  Judge  should  be 
monstrously  absurd.  Suppose,  upon  an  indictment  for  murdering  a  child,  the 
Judge  and  the  assessors  should  find  that  the  prisoner  caused  the  death  of  the 
child  by  doing  an  act  with  the  intention  of  causing  its  death,  and  that  the  case  did 
not  fall  within  any  of  the  exceptions  mentioned  in  s.  300  of  the  Penal  Code.  But 
suppose  they  should  also  find  that  the  child  was  under  the  age  of  six  months,  and 
the  Judge  should  hold  that  it  was  not  murder  to  kill  a  child  under  that  age,  and 
should  therefore  acquit  the  prisoner,  and  order  him  to  be  discharged, — could  it  be 
contended  that  the  judgment  of  acquittal  could  not  be  set  aside,  and  that  the  pri- 
soner should  go  free  for  ever?  I  apprehend  that  the  Court,  as  a  Court  of 
Revision,  would  clearly  have  the  power  to  set  aside  the  judgment  of  acquittal, 
and  declare  that,  ui>on  the  facts  found,  the  prisoner  was  guilty  of  murder,  and 
send  the  case  back  to  the  Judge,  ordering  him  to  apprehend  the  prisoner  (if 
he  had  been  discharged),  and  to  pass  the  proper  sente^ice  upon  him.  If,  in 
the  case  above  supposed,  the  Judge  were  to  say,  it  is  not  necessary  to  try 
whether  death  was  caused  by  an  act  done  with  the  intention  of  causing  death, 
because,  if  it  was  so  caused,  the  prisoner  was  not  guilty  of  murder.  I  find  that 
the  child  was  under  the  age  of  six  months,  and  therefore  acquit  the  prisoner. 
In  such  a  case  there  would  be  no  finding  on  the  facts,  and  the  Court,  as  a 
Court  of  Revision,  would  merely  set  aside  the  acquittal,  and  order  a  new  trial. 
I  have  supposed  an  error  in  law  which  is  not  likely  to  occur.  I  put  it  merely 
as  an  illustration ;  there  are  many  constructions  of  law  equally  erroneous, 
though  not  so  clearly  so." 

In  the  case  of  The  Queen  v.  Toyab  Sheikhy^  this  Court  held  that,  by  find- 
ing th^  prisoner  guilty  of  culpable  homicide  not  amounting  to  murder,  the  Ses- 
sions Judge  and  assessors  had,  in  substance  and  effect,  acquitted  him  of  cul- 
pable homicide  amounting  to  murder,  and  consequently  acquitted  him  as  well 
of  any  intention  to  cause  death,  as  of  the  knowledge  that  the  act  done  was  so 
imminently  dangerous  as  to  bring  the  case  within  the  provisions  of  cl.  4,  s. 
300  of  the  Penal  Code. 

They  say :  "  It  appears  to  us  that,  by  finding  the  prisoner  guilty  of  culpa- 
ble homicide  not  amounting  to  murder,  the  Sessions  Judge  and  assessors  in 
substance  .and  eflFect  acquitted  him  of  culpable  homicide  amounting  to  mur- 
der, and  consequently  acquitted  him  as  well  of  any  intention  to  cause  death, 
as  of  the  knowledge  that  the  act  done  was  so  imminently  dangerous  as  to  bring 
the  offence  within  cl.  4,  s.  300,  in  the  same  way  as  they  would  have  acquit- 
ted him,  if  they  had  expressly  found  that  he  caused  the  death  with  the  know- 
ledge that  the  act  Was  likely  to  cause  death,  but  without  the  intention  mentioned 
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i867'        in  cl.   I,  2,  or  3  of  s.  300,  and  without  the  knowledge  mentioned  in  cl.  4 

Queen       ?^  ^^^*  section.     If  they  ha'd  expressly  acquitted  him  of  murder  in  that  way, 

^  it  would  not  have  been  competent  to -this  Court,  either  as  a  Court  of  Appeal 

Sheikh      ^^  as  a  Court  of  Revision,  to  find  that,  according  to  the  evidence,  the  prisoner 

Bazu         caused  the  death  with  the  knowledge  mentioned  in  cl.  4,  for  whether  the  death 

«      -.   '        was  caused  with  that  knowledge  or  not,  was  entirely  a  question  of  fact.     As  a 

Tft  w  R   ^^1  ^^^^  ^^  Appeal  they  could  not  have  done  so,  in  consequence  of  s.  407.     As 

[8  W.  K.  47.J  ^  Court  of  Revision  they  could  not  have  done  so,  as  the  error  was  not  one  of 

law,  nor  was  the  sentence  illegal  (see  ss.  403, 404,  405  of  the  Code  of  Criminal 

Procedure).  However  wrong  the  Court  may  think  that  the  Sessions  Judge  and 

assessors  were  in  acquitting  of  murder,  they  have  no  power,  in  our  opinion,  to 

correct  the  error.     However  inadequate  they  may  consider  the  sentence,  they 

have  not,  in  our  opinion,  any  power  to  enhance  it,  as  the  sentence  is  one  which 

is  authorized  by  law,  for  the  offence  of  which  the  prisoner  was  found  guilty." 

In  that  case  the  question  had  reference  to  cl.  4,  s.  300.  In  this,  to  cl.  3 
of  the  same  section.  If  that  decision  is  torrect — and  I  cannot  doubt  that  it 
is  so — ^the  principle  laid  down  applies  equally  to  cl.  3  as  to  cl.  4. 

The  present  case  falls  within  s.  299 ;  it  does  not  fall  within  any  of  the  excep- 
tions to  s.  300.  Still  it  is  not  necessarily  a  case  of  murder.  It  does  not  follow 
that  a  case  of  culpable  homicide  is  murder,  because  it  does  not  fall  within  any 
of  the  exceptions  in  s.  300.  To  render  culpable  homicide  murder,  the  case 
must  come  within  the  provisions  of  cl.  1,2,  3,  or  4  of  s.  300.  In  the  present 
case  it  has  been  found  that  there  was  no  intention  to  cause  death.  The  case, 
therefore,  does  not  fall  within  cl.  i.  It  is  not  contended  that  it  falls  within  cl.  2 
or  cl.  4 ;  consequently  it  is  not  murder  unless  it  falls  within  cl.  3  of  s.  300. 

Was,  then,  the  act  done  with  the  intention  of  causing  bodily  injury,  and 
if  so,  was  the  bodily  injury  intended  to  be  inflicted  sufficient,  in  the  ordinary 
course  of  nature,  to  cause  death  ?  The  Judge  has  not  found  that  the  bodily 
injury  intended  to  be  inflicted  was  sufficient,  in  the  ordinary  course  of  nature, 
to  cause  death.  He  finds  expressly  that  the  case  does  not  fall  under  any  of 
the  clauses  of  s.  300  ;  and  the  facts  found  do  not  show  that  he  was  wrong,  in 
point  of  law,  in  holding  that  the  case  did  not  fall  within  any  of  those  clauses. 
If  he  had  found  that  the  act  was  done  with  the  intention  of  causing  bodily  in- 
jury to  the  deceased,  and  that  the  bodily  injury  intended  to  be  inflicted  was 
sufficient,  in  the  ordinary  course  of  nature,  to  cause  death,  the  facts  so  found 
would  have  shown  that  he  was  wrong  in  law  in  holding  that  the  case  did  not 
fall  within  any  of  the  clauses  of  s.  300 ;  for  the  facts  so  found  would  have 
shown  that  it  fell  within  cl.  3  of  s.  300.  If  he  had  found  that  fact,  the  case 
would  have  come  within  the  principle  of  Gorachand  Gope's  case '}  not  having 
found  the  fact,  the  case  comes  under  the  rule  laid  down  in  the  case  of  The 
Queen  v.  Toyab  Sheikh  ^  above  cited.  The  evidence  might  have  justified  the 
Judge  in  finding  the  fact ;  but  that  merely  shows  that  his  finding  did  not  come 
up  to  the  point  which  the  evidence  would  have  justified  ;  it  cannot  authorize 
this  Court  to  look  at  the  evidence  for  the  purpose  of  reversing  the  acquittal  of 
murder,  and  of  convicting  the  prisoner  of  that  offence. 

The  finding  of  the  Judge  that  there  was  no  such  knowledge  as  would 
bring  the  case  within  cl.  2  or  cl.  4,  coupled  with  his  omission  to  find  that  the 
bodily  injury  intended  to  be  inflicted  was  not  sufficient,  in  the  ordinary  course 
of  nature,  to  cause  death,  is  not  tantamount  to  a  finding  that  the  injury  intend- 
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ed  was  sufficient,  in  the  ordinary  course  of  nature,  to  cause  death  ;  nor  can  it        1867. 
authorize  this  Court  to  find  that  it  was  so,  and  to  reverse  the  Judge's  finding  — oueen"^ 
that  the  case  did  not  fall  within  cl.  3  of  s.  300,  which  was  included  in  his  ge-       ^ 
neral  finding  that  the  case  did  not  fall  within  any  of  the  clauses  of  that  section.  "* 

If  the  Court  was  right  in  Toyab  Sheikh's  case  ^  in  holding  that  the  Judge        g^^u 
and  assessors,  by  finding  the  prisoner  guilty  of  culpable  homicide  not  amount-  «      y^j ' 
ing  to  murder,  not  only  acquitted  him  of  an  intention  to  cause  death,  but  also    "^     *     I 
of  the  knowledge  that  the  act  done  was  so  imminently  dangerous  as  to  bring  •■       *    *^^'-' 
the  offence  within  cL  4,  it  is  clear  that  a  similar  finding  in  the  present  case 
must  amount  to  an  acquittal  of  an  intention  to  inflict  such  bodily  injury  as 
would  be  sufficient,  in  the  ordinary  course  of  nature,  to  cause  death. 

It  is  said  that  the  Judge  has  not  found  that  the  injury  intended  to  be 
inflicted  was  not  sufficient,  in  the  ordinary  course  of  nature,  to  cause  death. 
Suppose  that  he  had  expressly  found  that  it  was  not  sufficient,  it  is  clear  that 
this  Court  could  not  have  altered  his  finding,  in  that  respect,  for  the  purpose 
of  altering  his  conclusion,  that  the  prisoner  was  guilty  of  culpable  homicide 
not  amounting  to  murder,  or,  in  other  words,  of  reversing  his  acquittal  of  mur- 
der, and  of  convicting  the  prisoners  of  that  offence. 

Suppose  a  jury  in  a  special  verdict  had  found  the  facts  as  the  Judge  has 
done.  It  is  clear  that  such  a  verdict  would  not  have  amounted  to  a  verdict  of 
guilty  of  murder,  and  that  the  Court  could  not  have  supplied  the  necessary 
fact  by  finding  that  the  injury  intended  to  be  inflicted  was  sufficient,  in  the 
ordinary  course  of  nature,  to  cause  death.  Nor  could  the  Court  have  pre- 
sumed that  the  jury  intended  to  find  that  fact  in  the  affirmative,  merely  from 
their  omission  to  negative  it.  It  would  be  much  more  reasonable  to  infer  (if 
the  law  allowed  inferences  at  all  in  such  a  case)  that  the  jury  considered  that 
their  omission  to  find  in  the  negative  would  never  be  considered  to  amount  to 
a  finding  in  the  affirmative. 

I  am  clearly  of  opinion  that  this  Court  cannot  add  a  fact  to  the  finding  of 
a  Judge  or  jury  in  the  case  of  acquittal,  even  if  the  omission  was  contrary  to 
the  weight  of  evidence,  any  more  than  it  can  reverse  or  set  aside  a  judgment 
of  acquittal,  if  it  is  clearly  contrary  to  the  evidence.  The  appeal  will  there- 
fore be  dismissed  as  regards  the  three  prisoners  named  above. 

The  Magistrate  was  wrong  in  sending  up  joint  charges  against  persons 
who  took  part  in  the  riot  on  opposite  sides,  for  the  two  parties  had  not  a  com- 
mon object.  The  Judge,  however,,  took  a  right  view  of  the  case  as  regards 
the  prisoner  Bazu  in  deciding  whether  he  was  innocent  or  guilty.  This  pri- 
soner has  had  a  fair  trial ;  he  has  not  been  prejudiced  by  the  error  of  the 
Magistrate ;  and  in  my  opinion  there  is  no  ground  for  setting  aside  the  ver- 
dict, or  reversing  the  conviction  or  sentence.  The  appeal  must  be  dismissed  as 
regards  this  prisoner. 

Phear,  J. — I  agree  generally  in  the  judgment  of  the  Chief  Justice. 

We  cannot  interfere  under  the  circumstances  of  the  case  of  Motee  Mon- 
.  dul,  Seeboo,  and  Megha,  unless  we  see,  on  the  facts  found  by  the  Judge,  that 
he  has  committed  an  error  of  law.  It  is  said  that  he  has  committed  such 
error  by  finding  facts  which  amount  to  the  crime  of  murder  on  the  part  of 
the  prisoners,  and  yet  acquitting  them  of  that  crime.  I  do  not  think  that  he  has 
found  facts  sufficient  to  support  a  charge  of  murder.  On  the  contrary,  he  finds 
expressly  that  this  case  does  not  fall  under  any  of  the  clauses  of  s.  300.    If 
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1867.        this  finding  stood  alone,  it  seems  to  me  that  it  would,  without  doubt,  be  taken 

'  Q^ to  amount  to  a  negativing  of  the  facts  mentioned  in  those  clauses  as  material 

^"^"''       to  the  crime  of  murder.  Then  is  there  any  thing  in  the  rest  of  the  judgment  to 
*•  modify  it  ?    I  think  not.    The  Judge,  no  doubt,  goes  on  to  expressly  negative 

Sheikh      ^^  ^^^  ^j  ^^^  ^j  ^^^^  clauses,  and  omits  at  the  same  time  to  say  anything  with 
Bazu,       regard  to  those  of  the  third,  although  he  finds  that  death  was  caused  by  the  bodi- 
Sttp.  Vol.  750.  \y  injury  intended  to  be  inflicted;  and,  no  doubt,  if  that  injury  was  in  itself  such 
[8  W.  R*47']  as  would,  in  the  ordinary  course  of  nature,  be  sufficient  to  cause  death,  the  re- 
quisites of  that  third  clause  would  be  complied  with ;  still  he  stops  short  of  here 
saying  in  words  that  it  was  so  sufficient. 

I  cannot  from  his  silence  in  this  place,  coupled  though  it  be  with  his  express 
denial  of  the  facts  in  the  other  clauses,  infer  that  he  meant  to  affirm  the  suffi- 
ciency of  the  injury,  in  the  ordinary  course  of  nature,  to  cause  death.  This  being 
so,  it  seems  to  me  that  his  previous  general  finding  is  untouched,  and  therefore 
it  is  impossible  for  me  to  say  that  he  has  made  the  error  in  law  which  has  been 
alleged. 

As  to  Bazu's  case,  I  think  it  was  extremely  improper  that  this  prisoner 
should  have  been  tried  jointly  with  the  other  prisoners. 

The  offence  with  which  he  was  charged  was  entirely  distinct  from  those 
charged  against  them.  So  far  was  he  from  having  any  common  purpose  with 
them  in  regard  to  the  conduft  which  formed  the  basis  of  the  charges,  that  he 
and  they  were  clearly  members  of  bitterly  hostile  parties  respectively.  However, 
I  do  not  see  from  the  materials  before  me,  that  any  injustice  has  been  done  to 
.the  prisoner  by  reason  of  the  irregularity  of  the  trial ;  and,  indeed,  I  am  disposed 
to  believe  that  he  has,  under  the  peculiar  circumstances  of  the  case,  been  rather 
advantaged  thereby  than  otherwise.  I  therefore  do  not  think  that  there  is  here 
any  sufficient  reason  for  ordering  a  new  trial. 

Macphejison,  J. — On  further  consideration  I  think  (as  regards  the  first 
three  prisoners)  that,  as  the  Sessions  Judge  has  expressly  said  that  the  case  does 
not  fall  within  any  of  the  clauses  of  s.  300,  he  must  be  held  to  have  found 
(however  erroneously)  such  a  state  of  fa6ls  as  does  not  amount  to  murder,  and 
to  have  acquitted  the  prisoners  of  that  offence,  notwithstanding  the  apparent 
modification  of  his  first  finding  by  his  subsequent  more  detailed  finding  as  to  the 
knowledge  and  intention  with  which  the  aft  which  caused  the  death  was  done. 
I,  therefore,  concur  in  the  opinion  that  we  cannot,  as  a  Court  of  Appeal  or  Re- 
vision, alter  the  finding  or  acquittal,  and  convift  the  prisoners  of  murder. 

As  regards  the  prisoner  Bazu,  I  remain  of  the  opinion  which  I  expressed 
in  referring  his  case,  to  a  Full  Bench  for  decision. 

Loch,  J. — I  concur  with  Mr.  Justice  Macpherson  regarding  the  three  pri- 
soners convifted  of  culpable  homicide  not  amounting  to  murder.  With  regard 
to  the  prisoner  Bazu,  I  think  the  preferable  course  would  have  been  to  have  com- 
mitted him  separately ;  but  I  see  no  sufficient  grounds  under  the  circumstances 
to  order  a  new  trial. 
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Before  Sir  Barnes  Peacock ^  Kt.,  Chief  Justice,  Mr.  Justice  Seton-Karr,  Mr, 
Justice  Z.  *$*.  Jackson,  Mr.  Justice  Macpkerson,  and  Mr,  Justice  Hobhouse, 

THE  QUEEN  v.  BOODHOOA.i  1868. 

A^  XV,  of  1862,  s.  I — Powers  under — Commutation  of  Sentence — Penal  Code  — ^— 
(Aa  XLV,  of  i860),  s,  59,  Sup.  Vol.  869. 

An  officer,  who  in  the  exercise  of  the  powers  described  in  s.  i,  Act  XV.  of  1862,'  has 
passed  a  sentence  of  imprisonment  for  seven  years,  has  power,  under  s.  59  of  the  Penal 
Code,  to  commute  that  sentence  into  one  of  transportation  for  the  like  period. 

Jackson,  J.,  dissented. 

The  Deputy  Commissioner  of  Lohardugga  being  invested,  under  s.  i,  Aft 
XV.  of  1862,  with  power  to  try  all  offences  not  punishable  with  death,  and,  under 
the  provisions  of  the  Criminal  Procedure  Code,  to  pass  sentence  of  imprison- 
ment of  either  description  for  a  term  not  exceeding  seven  years,  tried  the  pri- 
soner under  the  provisions  of  s.  459  of  the  Penal  Code,  and,  having  sentenced 
him  to  seven  years'  imprisonment,  commuted  that  sentence,  under  s.  59  of  the 
Penal  Code,  to  transportation  for  a  like  term.  The  Judicial  Commissioner  was 
of  opinion  that  the  Deputy  Commissioner  had  the  power  to  commute  the  sen- 
tence, and  acted  rightly  in  so  doing.  The  legality  of  the  proceeding,  however, 
appearing  somewhat  doubtful,  the  record  was  called  for  by  the  High  Court  under 
s.  405  of  the  Criminal  Procedure  Code,  and  the  question  whether  the  Deputy 
Commissioner  had  power  so  to  commute  the  sentence  was  referred  for  the  opi- 
nion of  a  Full  Bench  by  L.  S.  Jackson  and  Mitter,  JJ.,  with  the  following  re- 
marks by 

Jackson,  J. — The  Judicial  Commissioner  appears  to  have  advised  his  sub- 
ordinate that  he  was  competent  to  pass  the  sentence  of  transportation. 

It  seems  to  me  that  an  officer  exercising  the  power  described  in  s.  i.  Aft 
XV.  of  1862,  is  not  competent  to  pass  such  sentence,  not  having  been  express- 
ly authorized  by  the  Aft  to  do  so. 

It  is  said  that  s.  59  gives  the  power.  I  should  understand  that  seftion  to 
be  subjeft  to  the  terms  of  s.  22  of  the  Code  of  Criminal  Procedure,  which  de- 
fines and  limits  the  power  of  the  Courts,  and  with  which  the  enaftment  first  quoted 
must  be  read.  If  the  power  is  given  by  the  words  "  competent  to  the  Court 
which  sentences  such  offender,"  then  it  must  be  given  to  Magistrates  when  sen- 
tencing offenders  under  ss.  451,  457,  404,  393,  380,  325,  and  others,  which  all 
relate  to  offences  punishable  with  seven  years'  imprisonment,  and  over  which 
the  Magistrates  have  concurrent  jurisdiction  with  the  Courts  of  Sessions;  for 
there  are  no  words  in  s.  59  which  limit  the  power  to  Courts  which  are  compe- 
tent to  pass  sentence  of  seven  years'  imprisonment  or  more. 

Aft  XV.  is  to  be  read  with  the  Code  of  Criminal  Procedure,  and  I  think  it 
must  be  read  in  this  way — first,  that  the  officers  referred  to  are  inserted  in  s.  22 
between  the  Court  of  Session  and  the  Assistant  Sessions  Judges  in  Bombay  with 
the  powers  stated;  second,  that  the  7th  column  of  the  Schedule  is  modified  by 
inserting  those  officers  against  all  cases,  not  capital,  triable  by  the  Court  of  Ses- 
sion, the  result  of  which  would  be  that  the  offender  would  be  liable  to  a  sen- 
tence of  transportation,  but  that  he  would  not  be  so  sentenced  by  reason  of  want 
of  power  in  the  particular  Court  which  tried  him  to  pass  such  sentence. 

*  Criminal  Reference  from  the  Deputy  Commissioner  of  Lohardugga. 
'Act  XV.  of  1862  was  repealed  by  Act  VIII.  of  1869,  which,  in  turn,  has  been  repealed 
by  Act  X.  of  1872.    See  now  s.  36  of  the  latter  Act. 
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1868.  The  following  opinions  were  delivered  by  the  Full  Bench : — 


Queen  Hobhouse,  J.  (after  stating  the  facts). — The  question  is  whether  the.  I)eputy 

^.  Commissioner  having,  under  the  words  of  AA  XV.  of  1 862,  only  power  to  pass  a 

BoobVidbA,  sentence  of  imprisonment,  was  competent,  under  s.  59  of  the  Penal  Code,  to  com- 
Su^.  VoT.  869.  niute  that  sentence  of  imprisonment  into  one  of  transportation.  It  seems  to  me 

[6  W.  R.  6.]  *^^^  ^®  ^^  competent.  It  is  very  true  that  the  Deputy  Commissioner,  being  a  per- 
son who  is  the  chief  officer  charged  with  the  executive  administration  of  the  distrid 
in  criminal  matters,  is  not  a  person  whose  jurisdiction  is  specially  provided  for 
under  s.  22  of  the  Code  of  Criminal  Procedure.  But  Aft  XV.  of  1862,  s.  3,  must 
be  taken  and  read  as  part  of  the  Code  of  Criminal  Procedure.  Then,  under  the 
Code  of  Criminal  Procedure  and  that  Aft  read  together,  the  Deputy  Commis- 
sioner was  competent  to  punish  the  offender  in  question  under  the  provisions  of 
the  Penal  Code.  S.  59  of  that  Code  runs  in  this  way :  "  In  every  case  in  which 
an  offender  is  punishable  with  imprisonment  for  a  term  of  seven  years  or  upwards, 
it  shall  be  competent  to  the  Court  which  sentences  such  pffender,  instead  of 
awarding  sentence  of  imprisonment,  to  sentence  the  offender  to  transportation 
for  a  term  not  less  than  seven  years,  and  not  exceeding  the  term  for  which  by 
this  Code  such  offender  is  liable  to  imprisonment."  If,  therefore,  the  Code  of 
Criminal  Procedure  and  the  other  Aft  read  together  do  not  expressly  give  juris- 
diction to  the  Deputy  Collector,  I  am  still  of  opinion  that  s.  59  does,  in  so  many 
words,  give  that  jurisdiction,  because  it  says  that  the  Court  which  sentences, 
that  is,  which  under  any  law  is  competent  to  sentence,  such  offender,  shall  be 
competent  to  award  a  sentence  of  transportation  instead  of  a  sentence  of  im- 
prisonment. 

I  would,  therefore,  send  the  proceedings  back  to  the  Judicial  Commission- 
er, with  instructions  that  the  Deputy  Commissioner  had  power  to  pass  the  sen- 
tence. 

Macpherson,  J. — I  am  of  the  same  opinion.  S.  i  of  Aft  XV.  of  1862  vests 
the  officer  who  tried  this  case  "  with  power  to  try  all  offences  not  punishable  with 
death,  and  under  the  provisions  of  the  Code  of  Criminal  Procedure  to  pass  sen- 
tence of  imprisonment  for  a  term  not  exceeding  seven  years."  S.  59  of  the 
Penal  Code  says  (reads).  It  appears  to  me,  reading  these  two  sections  together, 
that  the  officer  who  has  tried  this  case,  having  power  to  pass  a  sentence  of 
seven  years,  had  equally  power  to  pass  a  sentence  of  transportation  for  seven  years. 
The  words  of  s.  59  are  distinct,  and  in  my  opinion  say  clearly  that  in  every 
case  in  which  a  Court  has  jurisdiction  to  try  the  case  and  to  sentence  to  seven 
years'  imprisonment,  the  Court  may,  in  its  discretion,  give  seven  years'  transport- 
ation instead  of  imprisonment. 

It  is  said  in  the  order  referring  the  case  to  this  Bench,  that  "  if  the  power 
is  given  by  the  words  "competent  to  the  Court  which  sentences  such  offender," 
then  it  must  be  given  to  Magistrates  when  sentencing  offenders  under  ss.  451, 
457,  404,  393,  380,  325,  and  others,  which  all  relate  to  offences  punishable  with 
seven  years*  imprisonment,  and  over  which  the  Magistrates  have  concurrent 
turisdiction  with  the  Courts:  of  Session  ;  for  there  are  no  words  in  s.  59  which 
limit  the  power  to  Courts  which  are  competent  to  pass  sentence  of  seven  years* 
imprisonment  or  more."  But  it  appears  to  me  that  there  is  no  substantial  found- 
ation for  this  argument,  if  the  natural  and  reasonable  interpretation  is  put  uppn 
the  words  of  s.  59.  Magistrates  trying  offences  under  the  powers  given  to  them 
by  the  Code  of  Criminal  Procedure  (apart  from  the  special  provisions  of  Act  XV. 
of  1862)  have  undoubtedly  jurisdiction  to  sentence  offenders  to  imprisonment 
for  no  longer  period  than  two  years.  In  the  case  of  a  Magistrate  exercising 
only  such  powers,  there  is  nothing  in  s.  59  which  would  warrant  atri  offe^d'^r 
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being  sentenced  to  transportation.     S.  59  applies  exclusively  to  cases  in  which        ^. 

the  offender  may  legally  be  sentenced  by  the  Court  trying  him  to  imprisonment  — q     " 

for  seven  years ;  therefore,  a  Magistrate,  who  can  imprison  for  only  two  years,      W"**^ 

has  certainly  no  power  to  transport  at  all.  „     '^'* 

Bopp»ooji, 

A  further  argument  in  favour  of  the  contention  that  a  sentence  of  trans-  Sup.  Vol.  ^. 
portation  cannot  be  given  in  this  case  has  been  drawn  from  the  fad  that,  in  s.  [9  W.  9.  fj 
22  of  the  Criminal  Procedure  Code,  a  distinction  is  made  between  the  powers 
of  "  the  Court  of  Session  "  and  of  the  "  Assistant  Sessions  Judges  "  in  Bom- 
bay,— the  Court  of  Session  being  declared  competent  to  pass  sentence  of  "  death, 
transportation,  imprisonment  of  either  description  for  a  period  not  exceeding 
fourteen  years,"  &c.,  while  the  Assistant  Sessions  Judges  in  Bombay  are  limited 
in  their  powers  to  "  imprisonment  of  either  description  for  a  term  not  ex- 
ceeding seven  years,"  &c.  It  is  argued  that,  because  in  the  case  of  a  Court  of 
Session  the  word  "  transportation  "  heads  the  list  of  punishments  which  may  be 
iniSicted  by  the  Court,  and  as  the  word  *'  transportation  "  is  omitted  in  the  case 
of  Assistant  Sessions  Judges,  therefore  sentences  of  transportation  cannot  be 
substituted  by  the  latter  class  of  Judges  for  sentences  of  imprisonment.  But, 
in  my  opinion,  the  deduction  thus  made  from  the  omission,  in  the  second  in- 
stance, of  the  word  "  transportation,"  is  not  correct :  for  a  very  sufficient  reason 
for  its  omission  is  to  be  found  in  the  fact  that  there  are  certain  offences  under 
the  Penal  Code  for  which  transportation  is  either  the  only  punishment  which 
can  be  inflicted  short  of  death,  or  for  which  transportation  is  a  substantive  pun- 
ishment in  itself,  and  not  merely  one  convertible  with,  or  to  be  awarded  in  lieu 
of,  imprisonment.  When  the  offence  committed  is  murder,  for  instance,  the 
sentence  must  be  either  death  or  transportation  for  life.  There  are  many  sec- 
tions of  the  Penal  Code  in  which  transportation  for  life  is  mentioned,  either  as 
the  only  punishment,  or  as  one  of  the  punishments  which  may  be  awarded. 
Ss.  450, 459,  and  468,  are  instances  of  sections  which  give  the  power  of  imprison- 
ing only  for  ten  years,  but  at  the  same  time  authorize  a  substantive  sentence 
of  transportation  for  life.  Therefore,  it  seems  to  me  that  there  is  a  very  suffif- 
cient  reason  (quite  independently  of  any  intention  to  prevent  the  Assistant  Ses- 
sions Judges  from  sentencing  to.  transportation  (in  lieu  of  imprisonment)  why 
s.  22  of  the  Code  of  Criminal  Procedure  should  specifically  name  transporta- 
tion as  one  of  the  sentences  which  Courts  of  Session  are  competent  to  pass. 
I  see  no  reason  to  suppose  it  was  intended  that  the  power  of  sentencing  to 
transportation  in  lieu  of  imprisonment  for  a  term  not  exceeding  seven  years 
should  not,  under  the  provisions  of  s.  59  of  the  Penal  Code,  be  exercised  \9f 
Assistant  Judges  in  Bombay. 

In  my  opinion,  in  every  case  in  which  the  Court  passing  sentence  has 
jurisdiction  to  sentence  to  imprisonment  for  seven  years,  the  Court  has  also 
jurisdiction,  under  s.  59,  in  its  discretion,  to  pass  a  sentence  of  transportation 
for  seven  years. 

Jackson,  J. — I  am  still  of  the  opinion  that  I  expressed  in  referring  this 
case  for  the  consideration  of  a  Full  Bench,  and  in  which  my  learned  colleag^ 
Mitter,  J.,  agreed. 

My  opinion  is  based  chiefly  upon  the  position  that  the  Indian  Penal  Code 
is  one  that  deals  with  the  awards  of  punishment  and  the  liability  of  the  offend- 
ers to  such  punishment,  while  the  Criminal  Procedure  Code  is  the  one  which 
indicates  the  Courts  which  are  to  apply  these  provisions  and  so  award  the 
several  degrees  of  punishment.  I  am  not  aware  that  any  section  of  the  Indian 
Penal  Code  expressly  defines,  or  in  any  way  decUres,  what  the  powers  c^  ^y 
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1868.        particular  Court  shall  be.   S.  53  details  the  several  punishments  to  which  offend- 
Qyggj^      ers  are  liable  under  the  provisions  of  the  Code,  and  they  are  specified  (i)  as 
^^  death  ;  (2)  transportation  ;  (3)  penal  servitude  ;  (4)  imprisonment,  which  is  of 

BooDHooA  ^^^  descriptions,  rigorous  and  simple ;  (5  and  6)forfeiture  and  fine.  S.  59  declares 
_  V  1  jtfL  ^^^^  "  *^  every  case  in  which  an  offender  is  punishable  with  imprisonment  for  a 
r"^w  R  «i  *^^^^  ^^  seven  years  or  upwards,  it  shall  be  competent  to  the  Court  which  sen- 
l^  •  •  •J  tences  such  offender,  instead  of  awarding  sentence  of  imprisonment,  to  sentence 
the  offender  to  transportation  for  a  term  not  less  than  seven  years,"  that  is,  to 
transportation  for  not  less  than  seven  years,  "  and  not  exceeding  the  term  which 
by  this  Code  such  offender  is  liable  to  imprisonment."  I  do  not  understand  by 
•  that  section  that  the  transportation  to  be  awarded  in  lieu  of  imprisonment  was 
to  be  given  precisely  year  for  year,  but  there  were  certain  limits  fixed,  namely, 
that  transportation  was  to  be  for  a  term  not  less  than  seven  years,  and  not 
exceeding  the  term  for  which  the  offender  could  be  imprisoned.  It  is  useful  in 
considering  the  effect  of  this  section  perhaps  to  refer  to  the  sections  of  the  ori- 
ginal Penal  Code  prepared  by  the  Indian  Law  Commissioners.  By  s.  43  of  that 
Code,  the  Court  had  not  the  power  to  commute  or  to  pass  sentence  of  transport- 
ation in  lieu  of  imprisonment,  but  the,  power  was  given  to  the  Government  of 
the  Presidency.  The  words  are  :  "  In  every  case  in  which  sentence  of  impri- 
sonment for  a  term  of  seven  years  or  upwards  has  been  passed  on  any  offender 
who  is  not  both  of  Asiatic  birth  and  of  Asiatic  blood,  it  shall  be. lawful  for  the 
Government  of  the  Presidency  within  which  the  offender  has  been  sentenced, 
at  any  time  within  two  years  after  the  passing  of  such  sentence,  to  commute  the 
remaining  imprisonment,  without  the  consent  of  the  offender,  for  transportation 
for  a  term  not  exceeding  the  unexpired  term  of  imprisonment,  to  which  may  be 
added  banishment  for  life,  or  for  any  term,  from  the  territories  of  the  East  India 
Company."  Apparently,  in  the  long  consideration  which  the  Indian  Penal  Code 
underwent  before  it  passed  into  law,  it  was  considered  that  it  would  be  more 
convenient  to  vest  the  power  of  passing  sentence  of  transportation  in  the  Court 
which  tried  the  prisoner,  instead  of  in  the  Local  Government :  still  I  do  not  un- 
derstand that  change  in  the  provision  of  the  law  as  in  any  respect  importing  any 
power  as  granted  to  the  several  Courts,  or  to  any  of  the  Courts,  which  they  did  not 
possess  under  the  law  which  expressly  regulated  those  powers.  I  am  willing  to 
construe  s.  59,  either  strictly  according  to  its  words,  or  by  what  appears  to  me 
to  be  a  reasonable  construction.  It  seems  to  me  that,  if  that  section  is  to  be  con- 
strued strictly  by  its  own  words,  as  I  have  stated  in  my  minute  referring  this 
case  to  the  Full  Bench,  there  is  nothing  whatever  to  prevent  a  Magistrate 
in  those  cases  where  he  has  concurrent  jurisdiction  over  an  offence  with  the 
Court  of  Session,  and  where  an  offender  might  be  punished  with  imprison- 
ment to  the  extent  of  seven  years,  from  passing,  under  this  section,  a  sentence 
of  transportation.  Nor,  of  course,  is  there  anything  to  prevent  an  Assistant  Ses- 
sions Judge  in  Bombay  from  passing  a  like  sentence.  This  consequence  is 
avoided  in  the  opinion  of  my  learned  colleagues  by  stating  that  the  Magistrate 
has  no  authority'  to  pass  sentence  of  imprisonment  to  the  extent  of  seven  years, 
but  then,  as  I  have  already  stated,  it  appears  to  me  that  transportation  is  not  to 
be  given  in  lieu  of  imprisonment  year  for  year ;  but  the  law  distinctly  says  that, 
whenever  an  offender  is  punished  with  imprisonment  of  seven  years  or  upwards, 
it  shall  be  competent  to  the  Court  which  sentences  such  offender,  whether  that 
be  a  Court  capable  of  awarding  seven  years'  imprisonment  or  not,  to  sentence 
that  offender  to  transportation  for  a  term  of  not  less  than  seven  years. 

S.  59  is  a  portion  of  the  Indian  Penal  Code,  which  is  otherwise  called  Act 
XLV.  of  x86o.    The  Criminal  Procedure  Code  was  passed  in  the  year  1861 : 
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it  may  therefore  be  looked  upon  as  an  expression  of  the  later  opinion  of  the  Legis-        1868. 
lature,  and,  if  the  provisions  of  these  two  laws  in  any  respect  conflict,  I  presume      Qyj^^^ 
that  the  provisions  of  ^he  later  law  must  prevail.     Now,  Act  XV.  of  1 862,  by  s.  3, 
is  to  be  taken  and  read  as  part  of  the  Code  of  Criminal  Procedure.     I  understand   30^,.™. 
the  meaning  of  that  to  be  that  the  several  parts  of  the  Act  XV.  of  1862  are  to  be         v  I  860 
taken  and  inserted  in  their  appropriate  place  in  the  Code  of  Criminal  Proce-   "^*    ° '  v^' 
dure,  that  is  to  say,  that  the  definition  of  the  status  and  powers  of  the  officer  ^^  ■• 

described  in  s.  i  of  th^t  Act  is  to  be  put  in  its  appropriate  place  in  the  22nd 
section  of  the  Procedure  Code.  He  would  then  probably  take  place  after  the 
Court  of  Assistant  Sessions  Judge  in  Bombay.  Reading,  then,  the  Courts  re- 
ferred to  in  that  section  in  the  order  in  which  they  come,  we  find,  first,  the  Court 
of  Session ;  next,  the  Assistant  Sessions  Judges  of  the  Presidency  of  Bombay ; 
thirdly,  the  Chief  Officer  charged  with  the  executive  administration  of  a  district  in 
criminal  matters  in  what  may  be  called  extra-regulation  provinces.  S.  22  says : 
."  The  offences  mentioned  in  the  schedule  annexed  to  this  Act  shall,  subject  to 
the  provision  contained  in  the  third  explanatory  note  prefixed  to  the  said  sche- 
dule, be  triable  by  the  Courts  specified  in  column  7  of  the  said  schedule,  and 
such  Courts  shall  be  competent  to  pass  sentence  in  respect  of  such  offences 
within  the  following  limits ;"  that  I  understand  to  be  a  declaration  of  the  powers 
of  the  several  Courts,  implying  that  the  Courts  specified  in  that  section  are  to 
be  restricted  within  the  limits  therein  prescribed. 

A  difficulty  arises  in  respect  of  certain  cases,  which  are  not  offences  under 
the  Indian  Penal  Code,  but  which  are  constituted  and  rendered  punishable  by 
later  Acts,  or  by  special  or  local  laws.  That  difficulty  does  not  occur  in  the 
present  instance,  as  we  are  dealing  with  a  case  which  is  comprised  in  the  sche- 
dule annexed  to  the  Code  of  Criminal  Procedure,  and  is  therefore  governed  by 
that  section.  And  then  I  understand  that  in  column  7  of  the  said  schedule,  the 
Court  of  the  officer  described  in  Act  XV.  is  to  be  inserted  in  every  place  where 
a  Court  of  Session  is  now  to  be  found,  except  in  cases  where  the  offence  is  punish- 
able with  death.  The  effect  of  that  would  be,  I  think,  that  in  all  cases  the  par- 
ticular offences  would  be  punishable  by  that  Court,  and  that  the  limits  of  the 
powers  of  that  Court  to  pass  sentence  would  be  imprisonment  of  either  descrip- 
tion for  a  term  not  exceeding  seven  years,  including  such  solitary  confinement 
as  is  authorized  by  law,  or  fine,  or  both.  I  find  myself  unable  to  understand  the 
argument  which  proposes  to  do  away  with  the  effect  of  the  word  **  transporta- 
tion" as  used  in  the  22nd  section  in  speaking  of  the  powers  of  the  Court  of  Ses- 
sion. Transportation,  it  appears  to  me  it  cannot  be  too  often  stated,  is  a  sepa- 
rate description  of  punishment  within  the  competency  of  one  Court,  and  one 
Court  alone,  to  award,  namely,  the  Court  of  Session,  and  that  Court  is,  it  seems 
to  me,  alone  authorized  by  law  to  award  that  particular  punishment ;  and,  there- 
fore, although,  under  s.  59  of  the  Indian  Penal  Code,  particular  offenders  are 
made  liable  to  transportation,  that  must  be  governed  by  the  section  of  the  Crimi- 
nal Procedure  Code  which  limits  the  power  of  the  Courts.  It  appears  to  me, 
then,  that  taking  the  Penal  Code  together  with  the  Code  of  Criminal  Procedure, 
it  must  be  pre-supposed  that  the  Court  which  sentences  is  one  which  is  by  law 
enabled  to  pass  the  sentence  of  transportation. 

I  therefore  think  the  Court  of  the  Deputy  Commissioner  was  not  compe- 
tent to  sentence  the  prisoner  to  transportation,  and  that  the  sentence  is  not  legal. 

Seton-Karr,  J. — I  concur  with  my  colleagues  Hobhouse  and  Macpher- 
son,  n. 

The  position  and  duties  of  officers  in  non-regulation  provinces,  vested  with 
powers  under  Act  XV.  of  1862,  may,  no  doubt,  occasionally  appear  somewhat 
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ifi<».        anomalous,  and  it  may  be  necessary  to  look  closely,  as  in  this  instaJ^ce,  inU>^ 
Queen       extent  of  the  powers  with  which  they  are  vested  by  law.    But  when  I  see  that 
^  by  Act  XV.  of  1862  the  Deputy  Commissioner  is  empowered  to  pass  a  sentence 

BooDHooA         imprisonment  for  a  term  not  exceeding  seven  years,  and  when  I  consider  that 
Sb    V  1  860  ^^^  punishments  which  he  must  award  must  be  substantially  the  punishments 
-  ^*    ^ '  y?"  of  the  Penal  Code  which  he  administers,  1  can  come  to  no  other  conclusion  than 
^*    •    •  'J  that,  under  s.  59  of  that  same  Penal  Code,  he  is  empowered  to  pass  sentences 
of  transportation  where  he  is  empowered,  as  he  undoubtedly  is,  to  pass  a  sen- 
tence of  imprisonment. 

In  this  view  I  have  only  to  say  that  I  think  the  sentence  of  transportation 
passed  by  the  Deputy  Commissioner  of  Lohardugga  is  legal. 

Peacock,  CJ. — I  concur  with  the  majority  of  my  colleagues  in  thinking 
that  the  Deputy  Commissioner  in  this  case  had  power  to  pass  sentence  of  seven 
years'  transp)ortation.  His  powers  were  derived,  not  under  the  provisions  of  s^ 
22  of  the  Code  of  Criminal  Procedure,  but  under  s.  i  of  Act  XV.  of  1862.  The 
substance  of  that  section  is  that,  whenever,  under  the  provisions  of  s.  445  of  the 
Code  of  Criminal  Procedure,  the  Code  has  been,  or  shall  be,  extended  to  any 
part  of  the  territories  not  subject  to  the  general  Regulations,  it  shall  be  lawful 
for  the  Governor-General  in  Council,  or  for  the  Local  Government  of  such  terri- 
tory, to  vest  the  Chief  Officer  charged  with  the  executive  administration  of  a  dis- 
trict in  criminal  matters,  by  whatever  designation  such  officer  is  called,  with 
power  to  try  all  offences  not  punishable  with  death,  and  under  the  provisions  of 
the  said  Code  to  pass  sentence  of  imprisonment  of  either  description  for  a  term 
not  exceeding  seven  years,  including  such  solitary  confinement  as  is  authorized 
by  law,  or  fine,  or  both ;  and  by  s.  3,  "  this  Act  shall  be  taken  and  read  as  part 
of  the  Code  of  Criminal  Protedure.'*  I  assume  that,  under  the  provisions  of 
this  Act,  the  Deputy  Commissioner  of  Lohardugga  was  vested  with  the  power 
to  pass  sentence  of  imprisonment  of  either  description  for  a  term  not  exceeding 
seven  years.  Having  that  power,  it  appears  to  me  that  s.  59  of  the  Penal  Code 
gave  him  the  power,  instead  of  passing  sentence  of  imprisonment  for  seven  years, 
to  pass  sentence  of  transportation  for  a  term  not  less  than  seven  years,  and  not 
exceeding  the  tehm  for  which  the  prisoner  was  liable  to  imprisonment.  The 
Penal  Code  in  that  section  not  only  enacted  what  was  the  amount  of  punish- 
'  ment  for  particular  offences,  but  it  vested  the  Court,  which  should  sentence  the 
offender,  with  power  to  award  transportation  of  not  less  than  seven  years,  instead 
of  awarding  sentence  of  imprisonment.  It  went  out  of  the  ordinary  course 
adopted  in  other  parts  of  the  Code,  and,  instead  of  merely  defining  the  punish- 
ment, gave  a  certain  power  to  the  Court  which  should  pass  the  sentence  to  award 
a  different  kind  of  punishment  from  that  specified  in  the  Code.  My  colleague, 
Louis  Jackson,  J.,  has  referred  to  the  Penal  Code  as  it  was  originally  prepared 
by  the  Law  Commissioners  for  the  purpose  of  showing  that,  under  that  Code 
as  it  was  prepared,  the  Court  had  not  the  power  to  commute  or  to  pass  sentence 
of  transportation  in  lieu  of  imprisonment,  but  that  the  power  was  given  only  to 
the  Government  of  the  Presidency.  He  points  that  out  to  show  that,  under  the 
Penal  Code  as  originally  prepared,  the  power  of  passing  sentence  of  transport- 
ation instead  of  imprisonment  was  vested  in  the  Government,  and  not  in  the 
Courts.  There  was  a  very  good  reason  for  that,  and  for  the  alteration  which 
took  place  in  the  Penal  Code  when  it  was  finally  settled.  At  the  time  when  the 
Penal  Code  was  prepared  by  the  Indian  Law  Commissioners,  it  was  a  rule  of 
the  Court  of  Directors  of  the  East  India  Company  that  no  native  should  be  sen- 
tenced to  transportation  for  a  period  less  than  for  life  ;  it  being  the  opinion  of 
that  time  that  a  native  of  India,  if  once  transported,  should  never  be  allowed  to 
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return  to  this  conntry.    The  Indian  Penal  Code,  as  prepared  by  the  Law  Com-        1868. 
missioners,  did  not  provide  transportation  as  punishment  for  any  period  short       qJJ^^^J 
of  life,  and  it  did  nqt  give  power  to  the  Government  to  commute  a  sentence  of 
imprisonment  for  seven  years  for  transportation,  except  in  cases  where  the  prisoner 
was  not  of  Asiatic  blood  and  of  Asiatic  birth.     But  when  the  Penal  Code  came     oodhooa, 
to  be  altered,  a  different  rule  was  thought  necessary.     It  was  thought  reason-  ^"P*    ^^'  ^' 
able  that  natives  of  India,  as  well  as  Europeans  and  others,  should  be  sentenced  [9  W«  R*  ^J 
to  transportation  for  periods  less  than  for  life,  and  that  the  reason  for  not  allow- 
ing a  native  who  had  once  been  transported  to  return  to  India  no  longer  held 
good  ;  and  therefore,  as  the  Penal  Code,  as  prepared  by  the  Indian  Law  Com- 
missioners, did  not  provide  transportation  as  a  punishment  for  any  less  period 
than  for  life,  it  was  thought  advisable,  when  the  Code  was  altered,  to  enact  by 
a  general  clause  that,  in  all  cases  in  which  an  offender  should  be  punishable 
with  imprisonment  for  seven  years  or  upwards,  the  Court  should  have  power  to 
sentence  him  to  transportation   instead  of  imprisonment,  provided  the  term 
should  not  be  less  than  seven  years,  and  should  not  exceed  the  term  for  which 
the  offender  should  be  liable  to  imprisonment.     That  is  the  reason  why  s.  59 
was  introduced.     It  necessarily  gave  power  to  a  Court  which  could  sentence  a 
prisoner  to  seven  years'  imprisonment  to  sentence  him  to  seven  years'  transport- 
ation in  lieu  of  it ;  but  it  never  int  ended  to  give  power  to  a  Court  which  could 
not  sentence  to  imprisonment  for  m  ore  than  two  years  to  transport  for  seven. 
It  appears  to  me  to  follow  that,  as  the  Deputy  Commissioner  is  a  Court  which 
has  the  power  of  sentencing  to  imprisonment  for  seven  years,  he  has  power  to 
sentence  to  transportation  for  a  period  not  less  than  seven  years. 

It  is  said  that,  if  this  construction  be  put  upon  s.  59,  then  in  very  case  in 
which  a  Magistrate  tries  an  offence  punishable  with  seven  years'  imprisonment, 
although  that  Magistrate  could  not  sentence  to  the  full  extent  of  imprisonment, 
he  would  have  the  power,  instead  of  sentencing  him  to  two  years'  imprisWil- 
ment,  to  sentence  him  to  transportation  for  not  less  than  seven  years.  It  appears 
to  me  that  that  would  be  a  most  unreasonable  and  forced  construction  of  s.  59, 
and  that  such  a  construction  ought  not  to  be  put  upon  it.  If  a  man  is  convicted 
before  a  Magistrate  of  an  offence  which  is  made  punishable  by  the  Code  with 
seven  years'  imprisonment,  the  offender  is  not  punishable  with  imprisonment 
for  seven  years  ;  because,  upon  that  conviction,  there  is  no  one  competent  to 
punish  him  with  seven  years'  imprisonment,  a  Magistrate  not  having  power  to 
imprison  for  more  than  two  years.  The  words  of  s.  59  are  "  every  case  in 
which  an  offender  is  punishable,"  &c.,  not  ever}'  person  convicted  of  an  offence 
which  by  this  Code  is  punishable,  &c.  The  meaning  of  the  section  clearly  is 
that,  where  the  prisoner  is  punishable  with  an  imprisonment  for  a  term  of  seven 
years,  it  shall  be  competent  to  the  Court,  which  has  power  to  sentence  him  to 
that  punishment,  to  sentence  him  to  transportation  instead  of  imprisonment. 
In  this  view  of  the  case,  a  Magistrate  would  not  have  power  to  transport.  It 
never  could  have  been  intended  to  give  power  to  a  Court  which  has  not  power 
to  sentence  to  imprisonment  for  more  than  two  years  to  transport  for  seven  years. 
It  would  not  lie  within  either  the  words  or  the  spirit  of  the  section. 

Under  these  circumstances,  it  appears  to  me  that  the  Deputy  Commissioner 
had  the  power  to  pass  sentence  of  transportation  for  seven  years ;  that  the  Judi- 
cial Commissioner  came  to  a  right  conclusion  in  telling  him  that  he  had  that 
power ;  ai;id  that  he  was  right  in  passing  that  sentence.  Consequently  the  sen- 
tence must  be  affirmed. 
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Be/ore  Sir  Barnes  Peacock^  Ki,y  Chief  Justice,  Mr,  Justice  Seton-Karr,  Mr. 
Justice  L.  S,  Jackson,  Mr,  Justice  Phear,  and  Mr.  Justice  Macpherson. 

,868.  NASSIR  V.  CHUNDER  and  others.i 

^^^^^  "•     Cumulative  Sentence^Whipping^ Criminal  Procedure  Code  (Act  XXV.  of  1861), 
Sup.  Vol.  951.  s.  46  ^—Act  VI.  of  1864,* 

[9  W.  R.  41  .J  When  a  M^istrate,  in  exercise  of  the  powers  conferred  by  s.  46  of  the  Criminal  Pro- 

cedure Code,  passes  a  cumulative  sentence  against  a  person  convicted  at  one  and  the  same 
time  of  two  or  more  offences  punishable  under  the  Indian  Penal  Code,  Held  per  Peacock, 
C.J.,  and  Phkar  and  Seton-Karr,  JJ.,  that  he  cannot,  in  addition  to  the  penalties  pre- 
scribed by  the  Penal  Code,  sentence  the  prisoner  to  whipping  under  Aft  VI.  of  1864,  nor 
can  he  exceed  twice  the  extent  of  his  ordinary  jurisdiction  as  defined  by  s.  22  of  the  Cri- 
minal Procedure  Code.** 

Held  further,  per  Seton-Karr,  J.,  that  in  the  case  of  hardened  offenders  a  Magistrate 
can  award  whipping  in  addition  to  the  maximum  of  imprisonment  which  he  is  competent 
to  award.' 

Held  per  Macpherson  and  Jackson,  }J.,  that  the  Magistrate  may  in  such  case,  in 
addition  to  awarding  double  the  punishment  which  may  be  awarded  for  a  single  offence, 
award  the  punishment  of  whipping;  but  only  one  whipping  can  be  awarded. 

The  following  judgments  were  delivered  in  this  case  by  the  Full  Bench  :^ 

Macpherson,  J. — ^This  case  has  been  sent  to  a  Full  Bench  by  a  Division 
Court,  before  whom  it  came  when  sitting  as  a  Court  of  Revision.  As  we,  un- 
fortunately, do  not  agree  in  the  view  we  take  of  the  point  referred,  it  becomes 
necessary  for  me  to  express  my  opinion  first. 

The  question  is  what  is  the  maximum  of  punishment  to  which  a  Magistrate 
of  a  distrift  can  legally  sentence  a  person  convicted  at  one  time  of  two  or  more 
offences  punishable  under  the  same  or  different  sections  of  the  Indian  Penal 
Code? 

S.  46  of  the  Criminal  Procedure  Code  enacts  that  it  shall  be  lawful  for  the 
Court  to  sentence  such  person  for  the  offences  of  which  he  shall  have  been  con- 
victed to  the  several  penalties  prescribed  by  the  Indian  Penal  Code,  which  such 
Court  is  competent  to  infiift ;  "  such  penalties,  when  consisting  of  imprisonment, 
to  commence  the  one  after  the  expiration  of  the  other Pro- 
vided that,  if  the  case  be  tried  by  a  MagistrJite,  the  punishment  shall  not,  in  the 
aggregate,  exceed  twice  the  extent  of  punishment  which  such  Magistrate  is,  by 
his  ordinary  jurisdiction,  competent  to  inflid."  S.  22  prescribes  the  extent  of 
punishment  which  a  Magistrate  was,  at  the  time  of  the  passing  of  Aft  XXV.  of 
1 86 1 ,  by  his  ordinary  jurisdiction,  competent  to  inflift, — "  imprisonment  of  either 
description  not  exceeding  the  term  of  two  years,  including  such  solitary  con- 
finement as  is  authorized  by  law,  pr  fine  to  the  extent -of  Rs.  1,000,  or  both  im- 
prisonment and  fine  in  all  cases  in  which  both  punishments  are  authorized  by 
the  Indian  Penal  Code." 

*  Reference  to  the  High  Court  by  the  Sessions  Judge  of  Mymensingh,  under  Circular 
Order  No.  17,  dated  the  17th  June  1863. 

3  See  Aft  X.  of  1872,  s.  314. 

'  Ss.  8,  II,  and  12  of  Aa  VI.  of  1864,  are  repealed  by  s.  2,  Aft  X.  of  1872.  Ss.  ii 
and  12  being  re-enacted  with  some  modifications  by  ss.  312  and  313  of  the  latter  A6t. 

*  But  see  Manuruddin  v.  Gour  Chandra  Shamadar,  7  B.  L.  R.  165  (p.  374  of  this 
book). 

'  See  The  Queen  v.  Udai  Patnaik,  4  B.  L.  R.  A.  Cr.  5  (p.  156  of  this  book)  and  The 
Queen  v.  Banda  AH,  6  B.  L.  R.  App.  95  (p.  343  of  this  book). 

^  The  referring  order  in  this  case  not  having  been  found,  the  judgments  of  the  Foil 
Bench  are  alone  printed. 
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When  the  Code  of  Criminal  Procedure  became  law,  whipping  was  not  a        1868. 
punishment  which  could  be  awarded  under  the  Penal  Code.     Subsequently,      nXssir~" 
however,  Aft  VI.  of  1864  was  passed,  and  the  punishment  of  whipping  was 
thereby  authorized  in  certain  cases.    The  question  arises  whether,  in  cases  in    ^ 
which  whipping  may  be  awarded  under  Aft  VI.  of  1864,  whipping  can  be  said       "'^nB*, 
to  be  one  of  the  penalties  prescribed  by  the  Indian  Penal  Code,  which  the  Magis-  y^'        ^'* 
trate  is  competent  to  inflift  within  the  meaning  of  s.  46  of  the  Criminal  Proce-  f-^^'  ^'^"'J 
dure  Code  ? 

I  think  it  is  one  of  these  penalties.  The  preamble  of  Ad  VI.  of  1864 
declares  that  "  it  is  expedient  that  in  certain  cases  offenders  should  be  liable, 
under  the  provisions  of  the  Indian  Penal  Code,  to  the  punishment  of  whipping  ; 
and  s.  I  declares  that,  "  in  addition  to  the  punishments  described  in  s.  53  of  the 
Indian  Penal  Code,  offenders  are  also  liable  to  whipping  under  the  provisions 
of  the  said  Code."  Reading  the  preamble  and  this  ist  section  together,  it  ap- 
pears to  me  that  their  effeft  is  this — that  s.  53  of  the  Indian  Penal  Code  must 
be  read  as  if  whipping  were  mentioned  in  it  as  one  of  the  punishments  to  which 
offenders  are  liable  under  the  provisions  of  the  Code,  and  that  all  whipping  under 
Aft  VI.  of  1864  is  to  be  deemed  to  be  whipping  under  the  provisions  of  the 
Indian  Penal  Code.  The  Whipping  Aft  is  not  very  clearly  expressed.  But 
this  appears  to  me  the  only  meaning  that  can  be  attached  to  the  words  "  under 
the  provisions  of  the  Indian  Penal  Code,"  which  occur  in  the  preamble  and  the 
ist  section. 

The  and  section  specifies  the  offences  for  which  whipping  may  be  award- 
ed in  lieu  of  any  other  punishment.  It  is  as  follows  :  "  Whoever  commits  any 
of  the  following  offences  may  be  punished  with  whipping  in  lieu  of  any  punish- 
ment to  which  he  may,  for  such  offence,  be  liable  under  the  Indian  Penal  Code, 
that  is  to  say,"  &c.  The  effeft  of  these  words  I  understand  to  be  that  the  sec- 
tions mendoned  in  this  2nd  section  are  to  be  read  respectively  as  if  words  to  this 
effeft  had  been  added  to  each,  "  or  in  lieu  of  such  punishment  (or  punishments), 
'the  offender  may  be  punished  with  whipping."  It  is  argued  that  as  this  2nd 
section  says  that  whipping  is  to  be  in  lieu  of  any  punishment  to  which  the  con- 
vift  may  be  liable  under  the  Indian  Penal  Code,  it  is  clear  that  the  whipping 
itself  cannot  be  under  the  Indian  Penal  Code.  But  it  appears  to  me.  that  "  any 
punishment "  must  be  read  as  "  any  other  punishment :"  and  that  this  was  the 
intention  of  the  framers  of  the  Aft  is  shown  by  s.  3,  in  which,  under  precisely 
similar  circumstances,  the  word  "  other  "  occurs.  Moreover,  I  have  said  that 
I  consider  that,  by  reason  of  the  preamble  and  the  ist  section,  all  whipping  under 
Aft  VI.  of  1864  is  to  be  deemed  to  be  whipping  under  the  Penal  Code ;  and, 
if  I  am  right  in  that  opinion,  then  the  whipping  under  s.  2,  as  well  as  under  the 
other  sections  of  the  Aft,  must  be  deemed  to  be  under  the  provisions  of  the 
Penal  Code.  On  the  whole,  I  think  that  whipping  is  one  of  the  penalties  pre- 
scribed by  the  Penal  Code  within  the  meaning  of  s.  46  of  the  Criminal  Proce- 
dure Code. 

Then  is  it  a  punishment  which  a  Magistrate  is  competent  to  inflift  ?  At 
first  •!  had  doubts  on  this  point,  the  powers  of  a  Magistrate  being  defined  in 
8.  22,  and  whipping  not  being  one  of  the  punishments  there  mentioned.  But 
it  appears  from  s.  8  of  Aft  VI.  of  1864  that  a  Magistrate  of  a  distrift  has  the 
power  to  punish  with  whipping ;  for,  unless  the  Magistrate  was  intended  to  have 
that  power,  it  would  have  been  quite  unnecessary  to  enaft  that "  no  sentence  of 
whipping  shall  be  passed  by  any  officer  inferior  to  a  Subordinate  Magistrate  of 
the  first  class,  unless  he  shall  have  been  expressly  empowered  by  the  Local 
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0ff.       Government  to  pass  sentences  of  whipping/'    The  exclusion  of  i^eii^r  Magis- 

-  trates  from  the  exercise  of  the  power  would  seem  to  import  the  possession  of 

the  power  by  superior  Magistrates.     As  a  Magistrate  may  pass  a  sentence  of 

whipping,  and  as  a  sentence  of  whipping  under  Ad  VI.  erf  1864  is  to  be  deem- 

Cmmtm%,  ed  a  sentence  passed  under  the  provisions  of  the  Penal  Code,  I  think,  further, 
Sm-  V0L551.  ^hat  whipping  is  a  punishment  which  a  Magistrate  is  (in  the  words  of  s.  46), 
(q.W^.R.  4««]  "  by  his  ordinary  jurisdiction,  competent  to  inflift ;"  that  is  to  say,  I  think  that 
a  Magistrate  is,  by  his  ordinary  jurisdiction,  competent  to  sentence  not  only  to 
the  punishments  mentioned  in  s.  22  of  the  Criminal  Procedure  Code,  but  also 
to  whipping,  either  as  the  only  punishment,  or  as  an  additional  punishment,  as 
provided  in  Ad  VI.  of  1864. 

What,  then,  is  the  greatest  amount  of  punishment  which  a  Magistrate  can 
award  without  exceeding  "  twice  the  extent  of  punishment  which  he  is,  by  his 
ordinary  jurisdiction,  competent  to  inflid  "?  There  is  no  doubt  that  in  cases  of 
convictions  at  the  same  time  of  two  or  more  offences  punishable  by  imprison- 
ment and  fine,  the  Magistrate  has  power  to  sentence,  in  the  whole,  to  four  years* 
imprisonment  and  fine,  with  one  year's  additional  imprisonment  if  the  fines  are 
not  paid.  But  it  is  more  difficult  to  say  what  is  the  limit  in  cases  in  which 
whipping  has  been  awarded. 

According  to  the  literal  interpretation  of  s.  46  of  the  Criminal  Procedure 
Code,  a  Magistrate  (in  the  view  I  take  of  his  powers)  might  sentence,  upon 
several  convictions  at  the  same  time,  to  four  years'  imprisonment  with  fine,  and 
another  year's  imprisonment  in  lieu  of  payment,  and  two  whippings  :  for  s.  46 
says  only  that  "  the  punishment  shall  not  in  the  aggregate  exceed  twice  the 
extent  of  punishment  which  such  Magistrate  is,  by  his  ordinary  jurisdiction, 
competent  to  inflid."  But  these  words  of  s.  46  must  be  read  with  the  provisiohs 
of  Ad  VI.  of  1864  ;  and  under  that  Ad  it  appears  to  me  that  in  no  case  dm 
more  than  one  sentence  of  whipping  be  passed.  Such  a  thing  as  double  whip- 
ping is  not  contemplated  by  Ad  VI.  of  1864.  This  appears  to  me  from  the 
general  tenor  of  the  whole  Ad,  and  is  shown  more  especially  by  the  9th,  lotib, 
iand  nth  sections,  which  provide  that,  when  whipping  is  awarded  in  addition  to 
imprisonment,  the  whipping  shall  be  inflicted  immediately  on  the  expiry  of 
fifteen  days  from  the  date  of  the  sentence,  or  (in  the  case  of  an  appeal  having 
been  made)  immediately  on  the  receipt  of  the  order  of  the  High  Court  con- 
firming the  sentence — that  "  in  no  case,  if  the  cat-of-nine-tails  be  the  instru- 
ment employed,  shall  the  punishment  of  whipping  exceed  one  hundred  and 
fifty  lashes,  or,  if  the  rattan  be  employed,  shall  the  punishment  exceed  thirhr 
stripes," — and  that  "no  sentence  shall  be  executed  by  instalments."  With 
these  provisions  in  the  Act,  and  in  the  absence  of  any  indication  of  an  intention 
that  a  man  should  be  liable  to  be  sentenced  at  one  time  to  more  than  one  wliip- 
ping,  I  am  of  opinion  that  under  s.  46  only  one  whipping  can  be  awarded. 

But  although  I  think  a  Magistrate  would  be  acting  within  the  letter  of  tb^ 
law  in  passing  a  sentence,  amounting  in  all  to  four  years'  imprisonment  with 
whipping,  and  a  fine  of  Rs.  1,000,  or  an  additional  period  of  imprisonment  for 
One  year,  in  my  opinion  h«  would  not  exercise  his  discretion  wisely  in  passing 
«uch  a  sentence  on  any  person  who  had  not  previously  been  convicted  of  the 
like  offence.  For  it  may  be  very  much  doubted  whether  it  was  the  intention  of 
the  Legislature  to  authorize  whipping  in  the  case  of  a  second  offence,  except 
when  the  ordinary  punishment  had  been  tried  ^nd  failed ;  or,  in  the  case  of  a 
first  offence,  if  whipping  was  to  be  accompanied  by  imprisonment  under  a  simul- 
taneous sentence.  The  punishment  of  whipping  for  a  first  offence  is  one  which 
lecotniaehds  itself  not  only  from  its  deteneut  qualities,  but  from  this,  that  it 
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does  not  expose  the  offender  to  the  risk  of  contamination  and  demoralization,        1868. 
which  he  necessarily  incurs  if  sent  to  prison.    The  latter  object  is  defeated,  if  —  ■    ■ 

one  who  has  not  previously  been  convicted  (using  the  term  in  the  sense  of  being      Nas^ik 
convicted  before  the  commission  of  the  offence  for  which  he  is  about  to  be  ^: 

punished)  is  sentenced  to  imprisonment  as  well  as  whipping.  Chunper, 

Sup.  Vol.951. 
The  Whipping  Act  is  one  in  the  construction  and  carrying  out  of  which  p  ^  ^    ^  -» 

many  very  difficult  questions  arise  :  and  it  is  impossible  to  warn  Magistrates 
and  other  officers  sufficiently  strongly  to  be  cautious  and  moderate  in  acting 
under  it.  In  no  case  can  a  Magistrate  be  justified  in  passing  a  sentence  of 
whipping,  if  he  has  any  doubt  as  to  his  legal  competency  to  do  so. 

The  answer  which  I  would  give  to  the  question  put  to  us  is :  A  Magistrate 
is  competent  to  sentence  a  person  convicted  at  one  time  of  two  or  more  oSences 
punishable  under  the  same  or  different  sections  of  the  Indian  Penal  Code  to  impri- 
sonment for  four  years  with  whipping,  and  to  fine  amounting  to  Rs.  1,000,  or,  in 
default  of  payment,  to  a  further  period  of  imprisonment  not  exceeding  one  year. 
This  would  be  the  maximum  aggregate  punishment  which  any  Magistrate  could 
pass  under  s.  46  of  the  Criminal  Procedure  Code. 

Phiar,  J. — ^The  punishment  of  whipping  is  given  by  Aft  VI.  of  1864.  It 
seems  to  me,  upon  consideration  of  the  preamble  and  the  words  of  the  ist  sec- 
tion, that  the  Legislature,  in  passing  that  Aft,  intended  to  make  the  punishment 
of  whipping  to  be  read  thenceforth  as  if  it  had  been  included  among  the  pun- 
ishments prescribed  by  the  Indian  Penal  Code. 

The  preamble  is  in  these  words  :  "  Whereas  it  is  expedient  that,  in  certain 
cases,  offenders  should  be  liable,  under  the  provisions  of  the  Indian  Penal  Code, 
to  the  punishment  of  whipping  ;  it  is  enacted  as  follows."  S.  i  enacted  that, 
"  in  addition  to  the  punishments  described  in  s.  53  of  the  Indian  Penal  Code, 
offenders  are  also  liable  to  whipping  under  the  provisions  of  the  said  Code."  S. 
8  of  the  same  Aft  also  seems  to  me  by  implication  to  give  power  to  a  Magis- 
trate to  pass  sentences  of  whipping.  "  No  sentence  of  whipping,"  it  says,  "  shall 
be  passed  by  any  officer  inferior  to  a  Subordinate  Magistrate  of  the  first  clas^, 
unless  he  shall  have  been  expressly  empowered  by  the  Local  Government  to  pass 
sentences  of  whipping."  I  cannot  escape  from  the  conclusion  that  Aft  VI.  of 
1864  intends  to  insert  in  the  Penal  Code,  among  the  punishments  therein  pre- 
scribed, the  punishment  of  whipping,  and  also  to  empower  a  Magistrate  to  pass 
Sentences  of  whipping. 

But  this  Aft  does  not  authorize  a  Magistrate  to  pass,  simultaneously,  several 
sentences  which  shall  take  effect  in  succession  to  one  another.  That  provision 
is  given  solely  by  the  Code  of  Criminal  Procedure.  The  46th  section  of  that 
Aft  says:  "  When  a  person  shall  be  convicted  at  one  time  of  two  or  more  offences 
punishable  under  the  same  or  different  sections  of  the  Indian  Penal  Code,  it 
shall  be  lawful  for  the  Court  to  sentence  such  person  for  the  offences  of  which  he 
shall  have  been  convicted  to  the  several  penalties  prescribed  by  the  said  Code, 
which  such  Court  is  competent  to  inflict ;  such  penalties,  when  consisting  of 
imprisonment,  to  commence  the  one  after  the  expiration  of  the  other.  It  shall 
not  be  necessary  for  the  Court,  by  reason  only  of  the  aggregate  purtishment  for 
the  several  offences  being  in  excess  of  the  punishment  which  such  Court  is  com- 
petent to  inflict  on  conviction  of  a  single  offence,  to  send  the  offender  for  trial 
before  a  higher  Court.  Provided  that  in  no  case  shall  the  person  be  sentenced  to 
imprisonment  for  a  longer  period  than  fourteen  years ;  and  provided  also  that, 
if  the  case  be  tried  by  a  Magistrate,  the  punishment  shall  not,  in  the  aggregate, 
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|i868.        exceed  twice  the  extent  of  punishment  which  such  Magistrate  is,  by  his  ordinary 
jurisdiction,  competent  to  inflict." 


Nassir 


I  think  that  a  Magistrate  has  no  power  to  inflict  a  succession  of  punishments, 

Chunder*     except  under  the  provisions  of  this  s.  46  of  the  Code  of  Criminal  Procedure.  It 

Sup.  Vol.  951.  is,  therefore,  necessary  to  consider  what  are  the  sentences  which  that  section 

[9  W.  R.  41.]  authorizes  a  Magistrate  to  pass  to  take  effect  in  succession.  It  is  clear  that,  unless 

this  Aft  has  been  altered  by  subsequent  legislation,  the  different  penalties  of  the 

Indian  Penal  Code  to  which  this  section  refers  are  the  penalties  prescribed  by 

that  Code  at  the  time  that  the  Criminal  Procedure  Aft  was  passed.    It  is  also 

clear  that  the  proviso  at  the  end  of  the  section,  unless  similarly  altered  by  sub* 

sequent  legislation,  means  now,  as  it  meant  when  it  was  passed,  in  referring  to 

the  ordinary  jurisdiction  of  the  Magistrate,  the  ordinary  jurisdiction  such  as  it 

then  existed. 

I  believe  there  is  no  contention  but  that  the  ordinary  jurisdiction  of  the  Ma- 
.  gistrate  as  it  then  existed  is  that  which  is  mentioned  in  s.  22  of  the  Code  of  Cri- 
minal Procedure,  viz,,,  that  he  may  inflict  imprisonment  up  to  a  term  of  two 
years  with  a  fine  commutable  to  imprisonment  for  six  months  ;  so  that  it  appears 
to  me,  unless  s;  46  of  this  Aft  has  been  altered  by  subsequent  legislation,  the 
Magistrate,  while  he  has  power  of  passing  sentences  simultaneously  to  take  effect 
in  succession  the  one  to  the  other,  can  only,  in  such  accumulated  sentences,  give 
the  penalties  which  were  prescribed  by  the  Penal  Code  as  it  existed  at  the  time 
of  the  passing  of  the  Criminal  Procedure  Aft ;  and  that  he  was  then  limited  in 
the  aggregate  to  a  term  of  four  years'  imprisonment,  with  two  fines  commutable 
into  six  months'  imprisonment  each,  or  twelve  months  in  the  whole.  Now,  it  is 
not  suggested  that  the  meaning  of  s.  46  of  the  Criminal  Procedure  Code  has 
been  changed  by  the  Legislature  otherwise  than  by  the  passing  of  the  Whip- 
ping Aft,  as  it  is  termed,  or  Aft  VI.  of  1864.  But  I  am  unable  to  find  anything 
.  in  Aft  VI.  which  goes  the  length  of  effecting  such  a  change.  When  the  Legis- 
lature by  that  Aft  inserted  the  punishment  of  whipping  into  the  Penal  Code  for 
the  general  purposes  of  that  Code,  it  did  not,  as  it  seems  to  me,  intend  to  alter 
the  meaning  or  scope  of  any  other  existing  Act  of  the  Legislature.  No  doubt, 
this  Act  gave  powers  which  no  previous  Act  gave,  but,  excepting  the  Penal  Code, 
it  did  not  make  any  other  Act  utter  language  which  it  did  not  utter  before.  If 
the  Legislature  had,  when  passing  it,  intended  to  do  this,  it  could  have  done  so 
expressly.  It  clearly  to  my  mind  has  not  expressly  done  it :  and  I  do  not  think 
that  there  is  any  such  necessity  arising  out  of  the  provisions  of  Act  VI.  of  1864 
(remembering  that  it  is  a  penal  Act)  as  to  make  us  come  to  the  conclusion  that 
such  a  change  was  effected  by  implication. 

On  the  whole,  therefore,  it  seems  to  me  that,  if  a  Magistrate  exercises  the 
powers  which  are  given  to  him  by  s.  46  of  the  Criminal  Procedure  Code,  and 
passes  an  accumulated  sentence,  he  must  confine  himself  to  the  penalties  pre- 
scribed by  the  Penal  Code  before  it  was  altered  by  Act  VL  of  1864.  He  can- 
not include  in  that  sentence  the  punishment  of  whipping,  and  he  cannot  exceed 
in  the  total  twice  the  extent  of  his  ordinary  jurisdiction  as  defined  by  s.  22  of 
the  Criminal  Procedure  Code., 

Jackson,  J. — I  have  arrived  at  the  same  conclusion  as  my  colleague  Mac- 
pherson,  J.,  and  generally  for  the  same  reasons. 

It  is  remarkable  enough  that  Act  VI.  of  1864,  which  legalizes  the  punish- 
ment of  whipping,  is  expressly  designed  by  its  terms  to  become,  I  may  say.  a 
portion  of  the  Indian  Penal  Code,  but  cpntains  no  reference  whatever,  from  first 
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to  last,  to  the  Code  of  Criminal  Procedure.  If  the  result  of  that  omission  were  that       1868. 
neither  the  Criminal  Procedure  Code,  nor  any  other  Act,  except  the  Indian  Penal      Nassi* 
Code,  were  altered  or  affected  by  the  provisions  of  Aft  VI.  of  i&64,  it  seems  to 
me  that  the  result  would  be  that  no  officer  or  any  Court  whatever  would  be  com-    „ 
petent  to  inflict  the  punishment  of  whipping:  because  if  s.  22  of  the  Criminal      ""^^^*« 
Procedure  Code  were  unaffected  by  the  terms  of  Ad  VI.  of  1864,  the  several  ^   '     p  ^l 
Courts  and  officers  therein  enumerated  would  still  be  bound  by  the  limits  of  ^^^*  R.4««J 
punishment  laid  down  in  that  section,  and  would  have  no  authority  to  go  beyond 
those  limits  by  awarding  a  sentence  of  whipping. 

But,  looking  to  the  terms  of  s.  8  of  Aft  VI.  of  1864,  it  appears  to  me  that 
the  Legislature  intended  to  invest,  and  did  invest,  all  officers  not  inferior  to  a 
Subordinate  Magistrate  of  the  first  class  with  the  power  of  passing  sentences  of 
whipping,  and  that  it  reserved  to  the  Local  Government  the  power  of  authoriz- 
ing inferior  Magistrates  also  to  exercise  the  like  power.  The  result,  therefore, 
of  the  amalgamation,  so  to  say,  of  the  Whipping  Aft  with  the  Indian  Penal  Code, 
and  of  the  operation  of  that  Aft  upon  the  Code  of  Criminal  Procedure,  will  be, 
in  my  opinion,  to  insert  in  s.  53  the  punishment  of  whipping  as  one  of  those  to 
which  offenders  are  liable  under  the  provisions  of  the  Code ;  to  insert  in  the  several 
sections  of  the  Penal  Code,  enumerated  in  ss.  2,  3,  and  4  of  the  Whipping  Aft, 
the  punishment  of  whipping  as  a  punishment  to  which  a  person  committing  the 
offences  described  in  the  respeftive  seftions  will  be  liable,  either  in  lieu  of  another 
punishment,  or  in  addition  to  the  other  punishment,  as  the  case  may  be ;  also 
to  add  to  s.  22  of  the  Code  of  Criminal  Procedure  the  punishment  of  whipping 
as  included  within  the  ordina^  jurisdiftion  of  the  Court  of  Sessions,  of  the  Magis- 
trate of  the  distrift,  and  of  Subordinate  Magistrates  of  the  first  class  without 
condition,  and  Subordinate  Magistrates  of  the  second  class  when  expressly  em- 
powered by  the  Local  Government,  as  punishments  each  was  competent  to  in- 
fiift ;  and,  lastly,  to  introduce  into  the  schedule  annexed  to  the  Code  of  Criminal 
Procedure,  in  the  column  of  punishments,  that  of  whipping,  in  the  several  cases 
and  under  jthe  respeftive  conditions  which  are  prescribed  by  the  Whipping  Aft. 
That  being  so,  and  the  limit  of  the  ordinary  jurisdiftion  of  the  Magistrates  being 
enlarged  to  the  extent  I  have  said,  it  seems  to  me  to  follow  that  in  the  case  of 
more  than  two  conviftions  of  the  offences  specified  in  s.  2  of  the  Whipping  Aft, 
a  Magistrate  would  be  within  the  strift  letter  of  the  law,  if  he  passed  sentence 
of  punishment  not  exceeding  four  years'  imprisonment,  with  fine  as  permitted 
by  s.  22,  and  whipping  not  exceeding  thirty  stripes,  if  inflifted  with  the  rattan ; 
for  it  appears  to  me  that,  in  that  respeft  also,  there  is  a  modification  of  s.  46  of 
the  Code  of  Criminal  Procedure  in  respeft  of  this,  that  it  would  not  be  lawful 
for  the  Magistrate,  or  for  any  Court,  to  sentence  an  offender,  no  matter  how 
many  offences  he  might  be  convifted  of,  to  more  than  thirty  stripes,  if  the  rattan 
be  the  instrument  of  punishment.  This  is  the  conclusion  at  which  I  have  arrived 
after  careful  consideration  of  the  subject ;  and  I  only  add  that  I  entirely  concur  in 
the  observations  of  my  colleague  Macpherson,  J.,  both  as  to  the  very  numerous 
and  difficult  questions  of  construftion  presented  by  the  Whipping  Aft,  and  also 
as  to  the  extreme  caution  which  it  behoves  Magistrates  and  Courts  of  Justice  to 
employ  when  putting  in  force  the  provisions  o^  that  Aft. 

Seton-Karr,  J. — There  is  no  doubt,  as  has  been  very  justly  remarked  by 
my  learned  colleagues  who  have  preceded  me,  that  there  are  several  questions 
of  nicety  and  difficulty  arising  in  the  construftion  of  what  is  known  as  the 
Whipping  Aft. 

On  the  whole,  I  am  inclined,  substantially,  to  agree  with  the  conclusions 
jurrived  at  by  Campbell,  J.,  to  be  found  in  the  printed  ps^ers  furnished  to  us  for 
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iM8;        this  reference,  vhich  conclusions  are  dated  the  34th  of  September  i$66.    Hfil 
*-—. ', —  judgment^  is  noted  in  the  foot-note  below. 

But,  of  course,  it  becomes  necessary  for  me  to  state  more  particularly  what 
^      *  tny  conclusions  are.  I  deem  it  unnecessary  to  set  out  at  length  the  various  sec- 

CHUNDER,    jj^j^g  which  have  already  been  quoted  by  my  learned  colleagues. 

to  W.  R  41.1  '^^^  ^^^'  conclusion  at  which  I  have  arrived  is,  that  by  s.  i  of  Aft  VI.  of 

'  1864,  whipping  is  added  to  s.  53  of  the  Indian  Penal  Code,  and  that  it  thereby 

becomes  a  seventh  punishment,  which  officers  dealing  with  that  Code  are  em- 
powered to  administer. 

Then  comes  the  difficulty  which  has  been  already  pointed  out,  m.,  that  th^ 
Whipping  Aft  contains  no  reference  to,  or  mention  whatever  of,  the  Code  (rf 
Criminal  Procedure,  and  yet  that  the  Magistrate  ought  to  be  held  to  administer 
the  Code  of  Criminsd  Procedure  when  he  administers  the  Whipping  Aft.  I  can- 
not myself  doubt  that,  when  a  Magistrate  administers  any  of  the  punishments 
defined  in  the  Penal  Code  with  the  Whipping  Aft  added  to  it,  he  does,  at  the 
same  time,  administer,  and  is  bound  by  the  Code  of  Criminal  Procedure.  I  do 
not  think  that  he  administers  whipping  under  Aft  VI.  of  1864  alone,  and  not 
under  the  Criminal  Procedure  Code. 

But  when  we  come  to  look  at  s.  46  of  that  Code,  which  is  a  very  important 
seftion,  altering,  as  I  bplieve  it  does,  the  old  criminal  law  of  the  country  as  for- 
merly administered,  and  empowering  Magistrates,  in  certain  cases  and  with  cer- 
tain rcstriftions,  tp  give  cumulative  punishments,  I  do  not  think  that  we  are 
justified  in  applying  that  particular  seftion  to  the  punishment  of  whipping,  which 
can  or  may  be  administered  by  Aft  VI.  of  1 864.  I  think  that  an  express  mention 
of  this  s.  46  would  be  necessary  in  Aft  VI.  of  1864  to  enable  a  Magistrate  to 
make  whipping  cumulative  for  first  offences ;  and  without  such  a  distinft  proviso, 
i  shrink  from  holding  that  offenders  can  be  whipped  and  imprisoned  for  such 
first  offences. 

I  do  not  lose  sight  of  the  difficulty  which  arises  if  we  lay  it  down  that  the 
Magistrate  does  administer  the  Criminal  Procedure  Code  in  all  cases,  and  yet 
that  he  is  shut  out  from  one  particuir  seftion  of  it  in  some  cases ;  but  I  am  bound 
to  look  at  the  intention  of  the  Legislature  in  making  whipping  a  legal  punish- 
ment at  all. 

Looking  to  the  objefts  of  the  Whipping  Aft,  it  is  quite  clear  to  me  that  that 
Aft  empowered  Magistrates  to  administer  the  punishment  of  whipping  to  two 
broad  and  distinft  classes  of  offenders ;  firstly,  offenders  whom  it  was  thought 
necessary  to  punish  with  whipping  in  lieu  of  other  punishments ;  and,  secondly, 
more  hardened  offenders  who,  on  conviftion  of  certain  specified  offences,  were 

'  The  judgment  quoted  was  appended  to  a  reference  to  the  High  Court  by  the  Joint "• 
Magistrate  of  ftfymensing  in  the  case  of  The  Queenv.  Nakmut  Ahmed,  and  was  in  the  follow- 
ing terms  :  "  I  think  there  is  not  the  least  doubt  that  a  Magistrate  can  sentence  for  offences 
so  punishable  to  two  years*  imprisonment  and  fine,  or  six  months'  in  default  of  payment^ 
total  two-and-a-half  years ;  and  in  case  of  two  or  more  offences,  up  to  four  years  and  fiiiei 
and  one  year's  imprisonment  in  default,  total  five  years. 

Flogging  cannot  be  inflicted  in  lieu  of  any  part  of  the  punishment  or  punishments, 
which  can  be  .inflicted  for  any  one  offence.  When  flogging  is  inflicted  in  lieu  of  any  other 
pttniskment,  no  other  punishment  can  be  inflicted  for  that  offence.  And  when  a  Magis- 
trate has  punished  otherwise  for  twoT  offences,  I  think  that  he  cannot  flog  for  a  third  oi* 
fence.  But  in  cases  in  which  flogging  can  be  awarded  in  addition  to  othe^  punishment, 
it  seems  to  me  that  the  Magistrate,  having  jurisdiction  to  try  the  case,  can  inflict  it  in 
addition  to  the  full  measure  of  his  ordinaiy  powers,  e.g.,  to  two  years  and  six  months  and 
fo  stripes  in  addition,  or  to  five  years  and  stripes  in  addition ;  and  the  maximum  nqxnber 
10C  strtpet  dktmot  be  doubled.'* 
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thought  fit  subjefts  for  whipping  in  addition  to  other  punishments.     But  I  am        i3^. 
unable  to  come  to  the  conclusion  that  Ad  VI.  of  1864  contemplated  that  whip-      ~ 
ping  should  be  cumulative,  except  in  the  case  of  hardened  offenders,  assi^ 

For  instance,  a  man,  not  being  an  old  offender,  is  arraigned,  tried,  and  con-    cwiHi>z% 
vifted  on  three  distinft  thefts,  it  s^apears  to  me  that  it  would  be  competent  for  a  g^     y^j    ' 
Magistrate  to  inflift  on  him  two  years  and  six  months  for  one  theft,  and  two  years  p    *       '      * 
and  six  months  for  a  second,  and  not  more  than  this  for  three  or  four  instances  ^    *     *^*^ 
of  theft  tried  together.  I  do  not  think  that  it  could  have  been  the  intention  of  the 
Legislature,  and  it  certainly  is  nowhere  so  expressly  provided  by  Aft  VI.  of  1864, 
that  a  Magistrate,  having  given  the  maximum  of  imprisonment  for  two  offences 
of  theft,  could  fiog  for  a  third  offence ;  or  that,  having  given  a  sufficient  amount 
of  punishment  for  one  offence,  he  could,  in  addition  to  imprisonment,  inflift  a 
whipping  for  a  second. 

I  am  quite  clear,  on  the  other  hand,  that  in  the  case  of  hardened  offenders 
contemplated  by  s.  4,  he  might  give  the  maximum  of  imprisonment  which  he 
was  competent  to  award,  and  might  give  a  whipping  of  thirty  stripes  in  addition, 
because  I  think  that  the  law  itself  expressly  provides  for  this.  Further,  I  do 
not  think  that  in  any  case,  looking  to  the  provisions  of  s.  10  of  the  Act,  he 
could  give  cumulative  whippings,  that  is  to  say,  he  could  not  give  thirty  stripe^ 
plus  thirty  stripes. 

These  are  the  conclusions  at  which  I  have  arrived,  after  some  discussion 
and  a  full  consideration  of  this  question ;  and  it  appears  to  me  that  my  conchi- 
sions  do  not  substantially  differ  from  the  practical  effect  of  those  arrived  at  by 
Phear,  J.,  except  in  the  instances  of  offenders  previously  convicted,  and  I  may 
not  take  exactly  the  same  view  of  evei}'  portion  of  the  Act,  or  of  all  the  nice 
questions  which  have  arisen  out  of  it. 

Peacock,  C.J. — There  are  two  questions  which  have  been  submitted  for 
our  opinion :  first,  what  is  the  limit  of  jurisdiction  of  a  Magistrate  with  fuH 
powers  in  respect  to  imprisonment  under  s.  46  of  the  Criminal  Procedure  Code  ? 

There  seems  to  have  been  no  difference  of  opinion  upon  this  point.  A 
Magistrate  with  full  powers,  upon  convicting  a  prisoner  at  the  same  time  of 
several  offences,  may  sentence  him  to  twice  the  amount  of  punishment  which 
such  Magistrate  is,  by  his  ordinary  jurisdiction,  competent  to  inflict,  that  is  to 
say,  to  punishment  not  exceeding  in  the  aggregate  four  years'  imprisonment^  and 
fines  not  exceeding  Rs.  2,000,  the  ordinary  limit  of  his  jurisdiction  being  tv^ 
years'  imprisonment,  and  fine  not  exceeding  Rs.  1,000 ;  see  s.  22,  Code  of  Cri- 
minal Procedure. 

I  am  speaking  merely  of  the  extent  of  the  jurisdiction  of  the  Magistrates : 
the  punishment  for  any  one  of  the  offences  cannot  exceed  that  for  which  the 
offender  is  liable  under  the  Penal  Code,  and  the  punishments  should  be  iaward- 
ed  severally. 

The  difficuhy  which  seems  to  have  occurred  was  whether,  i£  each  <A  two 
offences  were  punishable  with  imprisonment  of  two  years  and  fine,  the  Magis- 
trate, if  he  should  fine  as  well  as  imprison  to  the  full  extent  of  two  years  for 
each  offence,  could  also  direct  by  his  sentence  that,  in  default  of  payment  of 
the  fines,  the  offender  should  suffer  additional  imprisonment.  I  have  no  doubt 
that  he  may  dp  so.  I  take  the  case  of  theft  as  an  illustration.  Theft,  by  the 
Penal  Code,  is  punishable  with  imprisonment  of  either  description  for  a  period 
not  exceeding  three  years,  or  with  fine,  or  with  both.  The  ordinary  jurisdiction 
of  the  Magistrate  of  the  district  is  imprisonment  of  either  description  not  exceed- 
ing the  term  of  two  years,  or  fine  to  the  extept  of  Rs.  1,000,  or  both  imprisQi^- 


Digitized  by 


Google 


7*0  iSENdAL  LAW  REPORTS.    SDP.  VOL 

1868.        ment  and  fine.    Upon  conviction  of  a  prisoner  of  one  offence  of  theft,  the 
j^^gjj^ —  Magistrate  could  sentence  him  to  two  years'  imprisonment,  and  to  pay  a  fine 
of  Rs.  1,000.    By  the  64th  section  of  the  Penal  Code,  he  might  also  direct  by 
^'  the  sentence  that,  in  default  of  the  payment  of  the  fine,  the  offender  should 

Chundbr,  g^iffgr  imprisonment  for  a  certain  term  regulated  by  the  65th  section,  in  excess 
Sup.  Vol.  951.  q£  j^jjy  other  imprisonment  to  which  he  might  have  already  sentenced  the 
b  W.  R.  41.]  prisoner.  By  the  65th  section  of  the  Penal  Code,  the  term  for  which  the  Court 
directs  the  offender  to  be  imprisoned  in  default  of  payment  of  fine  is  not 
to  exceed  one-fourth  of  the  term  of  imprisonment,  which  is  the  maximum  fixed 
for  the  offence,  if  the  offence  be  punishable  with  imprisonment  as  well  as  fine. 
Thus,  the  Magistrate  might,  for  one  offence  of  theft,  sentence  a  prisoner  to  two 
years'  imprisonment,  and  a  fine  of  Rs.  1,000,  and  direct  that,  in  default  of  the 
payment  of  the  fine,  the  prisoner  should  be  imprisoned  for  a  term  not  exceeding 
half  a  year,  that  being  one-fourth  part  of  the  imprisonment  to  which  the  Magis- 
trate might  sentence  him  for  the  offence. 

S.  46  of  the  Code  of  Criminal  Procedure  directs  that,  "  when  a  person 
shall  be  convicted  at  one  time  of  two  or  more  offences  punishable  under  the 
same  or  different  sections  of  the  Indian  Penal  Code,  it  shall  be  lawful  for  the 
Court  to  sentence  such  person  for  the  offences  of  which  he  shall  have  been 
convicted  to  the  several  penalties  prescribed  by  the  said  Code,  which  such  Court 
is  competent  to  inflict ;  such  penalties,  when  consisting  of  imprisonment,  to  com- 
mence the  one  after  the  expiration  of  the  other.  It  shall  not  be  necessary  for 
the  Court,  by  reason  only  of  the  aggregate  punishment  for  the  several  offences 
being  in  excess  of  the  punishment  which  such  Court  is  competent  to  inflict  on 
conviction  of  a  single  offence,  to  send  the  offender  for  trial  before  a  higher  Court : 
Provided  that  in  no  case  shall  the  person  be  sentenced  to  imprisonment  for  a 
longer  period  than  fourteen  years,  and  provided  also  that,  if  the  case  be  tried  by 
a  Magistrate,  the  punishment  shall  not  in  the  aggregate  exceed  twice  the  extent 
of  punishment  which  such  Magistrate  is,  by  his  ordinary  jurisdiction,  competent 
to  inflict." 

If  he  convicts  at  the  same  time  of  two  offences  of  theft,  he  may  sentence 
for  each  offence  to  imprisonment  for  two  years,  and, a  fine  of  Rs.  1,000,  and  he 
may  direct,  with  regard  to  the  fine  in  each  case,  that,  in  default  of  payment,  the 
offender  shall  suffer  imprisonment  for  half  a  year,  which  sentences,  in  effect, 
will  Subject  the  offender  to  two  years  and-a-half  imprisonment  in  each  case,  un- 
less the  fines  be  paid.  By  payment  of  both  the  fines,  the  prisoner  will  be  free 
from  the  imprisonment  awarded  in  default  of  the  non-payment  of  the  fines. 

The  next  question  is — ^whether,  if  a  person  is  convicted  at  the  same  time 
of  two  or  more  offences  punishable  under  the  Indian  Penal  Code,  it  is  lawful 
for  the  Court,  in  addition  to  the  penalties  prescribed  by  the  Penal  Code,  to  sen- 
tence the  prisoner  to  whipping. 

There  is  no  doubt  that,  if  the  Magisti:ate  sentences  the  prisoner  for  one  only 
of  the  offences  of  which  he  is  convicted,  he  may  sentence  him  to  whipping  ff 
whipping  is  warranted  by  Act  VI.  of  1864.  But  I  am  clearly  of  opinion  that,  if 
the  Magistrate  sentences  the  prisoner  for  both  offences,  whipping  cannot  form 
a  portion  of  the  punishment  for  either. 

It  i»  a  rule  of  construction  that  penal  Statutes  or  Statutes  which  subject  men 
to  punishment  are  to  be  construed  strictly ;  and  it  appears  to  me  that,  if  there  is 
in  the  whole  Statute  Book  one  Act  more  than  another  to  which  that  rule  ought  to 
be  applied,  it  is  Act  VI.  of  1864,  which  subjects  adults  to  the  punishment  of  whipi- 
ping.    The  recital  in  that  Act  is^  that  "  it  is  expedient  that  in  certain  cases  offen- 
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ders  should  be  liable  under  the  provisions  of  the  Indian  Penal  Code  to  the  pun-        1868. 

ishment  of  whipping."     S.  i  enacts  that,  "  in  ad4ition  to  the  punishments  de-  — 

scribed  in  s.  53  of  the  Penal  Code,  offenders  are  also  liable  to  whipping:  under      "^ssi* 
the  provisions  of  the  said  Code."  The  word  "  are  "  cannot  have  been  intended  *" 

to  mean  that  whipping  was  one  of  the  punishments  which  the  Indian  Penal  Code  Chundbr, 
authorized,  because  it  was  not  so  ;  that  punishment  was  purposely  and  advisedly  ^"P-  ^°^'  95>» 
omitted  from  the  Code.  The  word  is  used  in  a  future  sense,  and  means  that,  b  W.  R.  4i'] 
after  the  passing  of  this  Act,  whipping  shall  be  one  of  the  punishments  to  which 
offenders  shall  be  liable  under  the  Penal  Code.  The  Act  speaks  from  the  time 
it  took  effect.  The  meaning  is  the  same  as  if  it  had  said,  "  Offenders  are  now, 
by  virtue  of  this  Act,  liable  to  whipping,"  &c.  S.  53  of  the  Penal  Code,  which 
is  the  section  referred  to  in  s.  i  of  Act  VI.,  contains  merely  a  description  of  the 
punishments  to  which  offenders  are  liable  under  the  Code ;  that  is  to  say,  that 
the  punishments  therein  enumerated  are  the  several  classes  of  punishment  to 
which,  by  the  various  sections  of  the  Code,  offenders  of  different  kinds  are  made 
subject.  The  effect  of  s.  1  is  to  add  whipping  as  one  of  the  several  classes  of 
punishments,  and  instead  of  there  being  six,  as  there  were  under  the  Penal  Code, 
there  are  now  seven  classes  of  punishments.  Death  is  one  of  the  punishments, 
imprisonment  is  another,  fine  is  another,  whipping  is  another.  But  it  is  not  be- 
cause death  is  one  of  the  punishments  enumerated  in  the  Penal  Code,  that  death 
is  a  punishment  provided  by  the  Code  for  every  offence  mentioned  in  the  Code. 
Such  also  is  the  case  as  regards  whipping. 

S.  2  of  Act  VI.  of  1864  says  that  **  whoever  commits  any  of  the  following 
offences  may  be  punished  with  whipping  in  lieu  of  any  punishment  to  which  he 
may,  for  such  offence,  be  liable  under  the  Indian  Penal  Code."  It  does  not 
say,  and  it  could  not  say,  that  by  the  Penal  Code  he  was  liable  to  be  whipped. 
But  it  might  say  that,  by  the  Penal  Code,  as  amended  by  this  Act,  he  shall  be  liable 
to  be  whipped.  Take  the  case  of  theft.  S.  2  of  the  Act  does  not  say  that,  by 
the  Penal  Code,  a  man  who  commits  theft  is  liable  to  be  whipped,  but  it  says 
that,  in  lieu  of  giving  him  the  punishment  inflicted  by  the  Penal  Code,  m.,  three 
years'  imprisonment  and  fine,  he  may  be  punished  with  whipping.  Ss.  3  and  4 
render  offenders  liable  to  whipping  in  lieu  of,  or  in  addition  to,  the  punishments 
imposed  by  the  Penal  Code. 

S.  46  of  the  Code  of  Criminal  Procedure  says  that,  "  when  a  person  shall 
be  convicted  at  one  time  of  two  or  more  offences  punishable  under  the  same  or 
different  sections  of  the  Indian  Penal  Code,  it  shall  be  lawful  for  the  Court  to 
sentence  such  person  for  the  offence  of  which  he  shall  have  been  convicted  to  the 
several  penalties  prescribed  by  the  said  Code."  But  it  does  not  say  that,  when 
a  prisoner  shall  be  convicted  of  two  or  more  offences,  it  shall  be  lawful  for  the 
Court  to  sentence  such  person  for  the  offences  of  which  he  shall  have  been  con- 
victed to  the  several  penalties  prescribed  by  any  subsequent  Aft.  The  punish- 
ment of  whipping  is  not  one  of  the  offences^  prescribed  by  the  Penal  Code,  but 
it  is  a  punishment  prescribed  by  a  subsequent  Aft  in  lieu  of  the  punishment  pre- 
scribed by  the  Penal  Code,  or  in  addition  to  it,  as  the  case  may  be.  The  proviso 
in  s.  46  of  the  Code  of  Criminal  Procedure  declares  that,  if  the  case  be  tried  by 
a  Magistrate,  the  punishment  shall  not,  in  the  aggregate,  exceed  twice  the  ex- 
tent of  punishment  which  such  Magistrate,  by  his  ordinary  jurisdiction,  is  com- 
petent to  inflict.  The  ordinary  jurisdiction  of  a  Magistrate  with  full  powers  is 
defined  in  s.  22,  viz.^  imprisonment  not  exceeding  two  years,-  or  fine  to  the  ex- 
tent of  Rs.  1,000,  or  both.  If  whipping  be  awarded  in  lieu  of,  or  in  addition 
to,  any  of  the  punishments  prescribed  by  the  Penal  Code,  the  punishments  for 
the  several  offences  will,  in  the  aggregate,  exceed  the  extent  of  punishment 
which  a  Magistrate,  by  his  ordinary  jurisdiction,  is  competent  to  inflict. 
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Wi^.  S.  22  of  the  Code  of  Criminal  Procedure  is  not  intended  to  describe  die 

•^r — .  ■,        punishment  allotted  to  the  several  offences  of  which  a  man  may  be  guilty,  but 
^^^'*      merely  the  ordinary  jurisdiction  of  the  Magistrate.    Take  theft  as  an  example. 
^'  Thefts  by  the  Penal  Code,  is  punishable  with  three  years'  imprisonment,  or  with 

Chonder,  fine,  or  with  both  ;  but  the  Magistrate  of  the  district,  or  a  Magistrate  with  full 
Sup.  Vol.  95T.  powers,  cannot  sentence  the  prisoner,  if  he  convicts  him  of  the  offence  of  theft, 
few.  It  41.]  to  three  years'  imprisonment,  and  fine  without  limit,  because  his  jurisdiction  is 
limited  to  two  years'  imprisonment,  and  a  fine  of  Rs.  1,000.  The  punishment 
to  be  awarded  for  the  several  offences  is  limited  by  the  sections  of  the  Penal  Code 
which  provide  the  punishment  for  them.  I  agree  that,  under  Aft  VI.  of  1864, 
a  sentence  of  whipping  may  be  passed  by  an  officer  not  inferior  to  a  subordinate 
Magistrate  of  the  first  class.  The  extent  of  whipping  to  which  a  Magistrate  may 
sentence  is  not  limited  except  by  s.  10  of  Act  VI.  of  1864,  which  limits  the 
kmount  of  the  punishment  generally.  It  matters  not  whether  whipping  is  im- 
posed as  a  punishment  by  a  Magistrate  or  by  a  Sessions  Judge  :  each  of  them, 
if  he  can  pass  the  sentence  at  all,  can  impose  it  to  the  full  extent  authorized  by 
this  Aft. 

Take  theft  as  an  example.  Theft  is  one  of  the  offences  for  which  an  offender 
ttiay  be  punished  with  whipping  in  lieu  of  the  punishment  awarded  by  the 
Penal  Code.  The  limit  of  the  punishment  is  contained  in  s.  10  of  the  Aft.  "  In 
no  case,  if  the  cat-of-nine-tails  be  the  instrument  employed,  shall  the  punish- 
ment of  whipping  exceed  one  hundred  and  fifty  lashes ;  or,  if  the  rattan  be  em- 
ployed, shall  the  punishment  exceed  thirty  stripes."  By  the  Notification  as  to 
the  mode  in  which  the  punishment  of  whipping  is  to  be  inflicted  in  Bengal,  it 
is  directed  that  the  rattan  shall  be  the  instrument  used,  and  that  the  rattan  shiB 
not  exceed  half  an  inch  in  diameter.^  If  a  man  is  whipped  with  a  rattan  for 
one  offence  of  theft,  whether  under  the  sentence  of  a  Sessions  Judge  or  undisr 
the  sentence  of  a  Magistrate  with  full  powers,  he  may  have  thirty  stripes  with  4 
rattan  not  exceeding  half  an  inch  in  diameter.  If  he  is  flogged  for  that  offenc^ 
with  the  cat-of-nine-tails  in  those  parts  of  the  country  where  that  instrument  ik 
kllowed  to  be  used,  he  may  have  as  many  as  one  hundred  and  fifty  lashes.  Tt 
cannot  be  supposed  that  it  was  ever  intended  that,  if  a  man  should  be  convicted 
of  two  offences  at  the  same  time,  he  should  be  subject  to  one  hundred  and  fifty 
lashes  with  a  cat-of-nine-tails  for  each  offence,  amounting  to  three  hundred 
lashes  altogether,  or  to  thirty  stripes  with  a  rattan  half  an  inch  in  diameter  for 
each  offence,  amounting  in  the  aggregate  to  sixty  stripes  with  such  an  instru- 
ment. If  a  man  is  convicted  of  a  theft  to-day  by  a  Magistrate  of  a  district,  h(e 
may  be  sentenced  to  thirty  stripes  with  the  rattan ;  if  that  same  man  commits 
another  offence,  and  is  convicted  by  the  Magistrate  of  that  second  offence  six 
months  hence,  he  can  have  thirty  stripes  with  a  rattan  for  that  second  offerfce. 
The  jurisdiction  of  the  Magistrate,  as  regards  whipping  for  those  two  offences, 
is  limited  to  thirty  stripes  for  each,  or  sixty  stripes  in  the  whole.  If  the  M^gfs- 
trate  convicts  the  offender  of  two  thefts  at  the  same  time,  is  he  to  be  allowed  to 
'give  twice  the  extent  of  the  punishment  which  he  could  give  for  one  of  them? 
When  the  Legislature  in  1861  enacted  by  the  Code  of  Criminal  Procedure  that, 
if  a  Magistrate  should  convict  a  prisoner  of  two  offences  at  the  same  time,  he 
should  have  power  to  sentence  the  offender  to  the  several  penalties  prescribed 
by  the  Penal  Code  for  the  said  offences,  provided  that  he  should  not  sentence 
to  any  punishment  exceeding  in  the  aggregate  twice  the  extent  of  ptmishtttent 
which  such  Magistrate  was,  by  his  ordinary  jurisdiction,  competent  to  inflfct, 

*  See  a  Notification  by  the  Lieutenant-Governor,  dated  28th  March  1864,  published 
in  the  Calcutta  Gaaette  of  the  30th  March  1864. 
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they  knew  what  they  were  about    They  knew  what  the  punishments  prescrib-        1868. 
ed  by  the  Penal  Code  were,  and  they  knew  that  a  Magistrate  had  not,  by  his  — NXssnt"" 
ordinary  jurisdiction,  power  to  inflict  more  than  two  years'  imprisonment  with 
a  fine  not  exceeding  Rs.  1,000.    They  would  have  taken  an  unjusjifiab^e  leap  ^* 

in  the  dark  in  dealing  with  the  subject  of  punishments  if  they  had  extended  the  ^^^^^^^» 
same  power  with  respect  to  any  new  punishment  which  any  succeeding  legis-    ^^*  ^^*  ^*' 
lative  body  might  think  it  justifiable  to  impose.  \^^<  R«  4^ 

S.  46  of  the  Code  of  Criminal  Procedure  must  be  constryed  strict^jr,  ^pd 
limited  to  the  penalties  prescribed  by  the  Penal  Code  and  to  the  ordinary 
jurisdiction  of  the  Magistrate  as  defined  by  s.  22  of  the  Code  of  Criminal  Pro- 
cedure. The  Legislature,  at  the  time  when  the  Code  of  Criminal  Procedure 
was  passed,  never  intended  by  s.  46  to  legislate  beyond  what  they  could  foresee, 
and  to  give  powers  the  result  of  which  must  have  been  unknown  to  them.  The 
Code  of  Criminal  Procedure  did  not  intend  to  allow  two  punishments  of  whip- 
ping to  be  inflicted  at  the  same  time  for  two  offences,  of  which  an  offender 
might  be  convicted  at  the  same  time.  At  the  time  when  the  Code  of  Criminal 
Procedure  was  passed,  the  punishment  of  whipping  did  not  exist.  There  \k 
nothing  in  the  Code  of  Criminal  Procedure,  or  in  Act  VI.  of  1864,  from  which 
the  Legislature  can  be  presumed  to  have  intended  that,  if  a  man  should  be  con- 
victed of  two  thefts  at  the  same  time,  he  might  be  sentenced  to  stripes  for  the 
one,  and  to  imprisonment  and  fine  for  the  other.  The  limitation  in  s.  46  could 
not  have  that  effect ;  it  is  limited  to  twice  the  amount  of  punishment  pre- 
scribed by  the  Penal  Code,  which  the  Magistrate  can  inflict  according  to  his 
ordinary  jurisdiction.  If  it  be  held  that  he  can  punish  for  one  offence  with 
stripes  when  he  punishes  for  both,  I  see  no  mode  by  which  we  can  escape  from 
holding  that  he  may  punish  for  each  by  whipping.  He  has  not,  as  it  appears 
to  me,  the  power  of  sentencing  to  whipping  in  lieu  of  imprisonment  for  each, 
and  I  do  not  see  how  he  can  have  the  power  of  sentencing  to  it  in  either.  I 
do  not  believe  that  it  was  intended  to  sanction  such  a  cruelty  as  to  allow  a 
double  flogging  to  be  inflicted  upon  a  prisoner  convicted  of  two  offences  at  the 
same  time.  The  object  of  s.  2  in  giving  whipping  in  lieu  of  any  other  punish- 
ment appears  to  have  been  to  avoid  the  crowding  of  jails,  and  the  contamina- 
tion to  which  offenders  might  be  subjected  by  being  inmates  of  jails.  But 
this  object  would  be  frustrated  if  in  the  case  of  an  offender  being  convicted 
of  three  thefts  he  might  have  two  years'  imprisonment,  and  a  fine  for  one,  and 
stripes  to  the  extent  of  thirty  with  a  rattan  half  an  inch  in  diameter  for  each 
of  the  others  of  which  he  might  be  convicted. 

Looking  to  the  words  of  the  several  Acts,  and  construing  them  ^cc.or(}is^ 
to  the  ordinary  rules  of  interpretation,  I  am  of  opinion  that,  if  a  Magistrate 
proceeds  under  s.  46  of  the  Code  of  Criminal  Procedure,  he  must  confine 
his  sentences  strictly  within  its  provisions.  If  he  proceeds  under  Act  VI.  o£ 
1 864,  in  the  case  of  a  conviction  for  two  offences  at  the  same  time,  he  mu^t  be 
guided  by  that  Act  only,  and  cannot  sentence  the  offender  for  more  tbap  o»e 
of  the  offences. 
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1866.  Be/ore  Sir  Barnes  Peacock,  Kt.,  Chief  Justice,  Mr,  Justice  Norman,  Mr, 

[jyXy  9.  Justice  Kemp,  Mr.  Justice  Seton-Karr,  and  Mr.  Justice  Campbell, 

Sup.Vol.>  THE  QUEEN  v.  KHYROOLLA  and  others.^ 

^^'     '  Evidence-^'Criminal  Proceedings  in  the  Mofussil — Admissibility  of  Wife's  Evidence  for 

[0  W.  R.  31.  J  QY  against  Husband  or  Person  charged  jointly  with  him. 

Upon  a  criminal  trial  in  the  mofussil,  the  evidence  of  a  wife  is  admissible  for  or 
against  her  husband  or  persons  charged  jointly  with  him.' 

Norman,  J.,  dissented. 

On  the  trial  of  Khyroolla  and  others  for  murder,  the  wives  of  four  of  the 
prisoners  were  examined  on  behalf  of  the  prosecution,  All  the  prisoners  were 
convicted  and  sentenced  to  death.  Upon  the  sentence  coming  before  the  High 
Court  (Norman  and  Campbell,  JJ.)  for  confirmation,  the  learned  Judges  were 
doubtful  whether  in  criminal  proceedings  in  the  mofussil  the  evidence  of  a  wife 
for  or  against  her  husband,  or  persons  charged  jointly  with  him,  was  admis- 
sible, and  they  accordingly  referred  the  following  questions  for  the  opinion  of 
a  Full  Bench  :— 

"  I .  Whether  upon  the  trial,  in  the  mofussil,  of  a  person  charged  with  an 
offence,  his  wife  is  competent  to  give  evidence  for  or  against  him  ? 

"  3.  Whether  upon  the  trial,  in  the  mofussil,  of  several  persons  charged 
jointly  with  an  offence,  the  wife  of  one  of  them  is  competent  to  give  evidence 
for  or  against  the  others  ? '' 

The  questions  were  referred  with  the  following  observations : — 

Norman,  J. — I  am  of  opinion  that  there  ought  to  be  a  new  trial  as  regards 
the  prisoners  Khyroolla,  Ainooddeen,  and  Shahabooddeen. 

According  to  the  cases  of  Govind  and  Ram  Sahocfi  and  Reg.  v.  Noyaudee 
and  Shodee,^  decided  by  Steer  and  L.  S.  Jackson,  JJ.,  in  this  Court,  on  the  9th 
of  September  1863,  and  The  Queen  v.  Gour  Chund  Polie,^  the  evidence  of  a 
wife  is  not  admissible  for  or  against  her  husband,  or  against  a  prisoner  charged 
jointly  with  him.  No  doubt,  there  are  cases  in  the  late  Sudder  Court  in  which 
this  rule  was  not  afted  upon,*  and  as  the  question  is  one  of  very  great  import- 
ance, I  think  that  the  opinion  of  a  Full  Bench  should  be  expressed  on  the  sub- 
ject  Although  the  wives  of  the  prisoners  are  not,  according  to  my  present 

impression,  admissible  witnesses  against  their  husbands,  or  the  supposed  ac- 
complices of  their  husbands  standing  on  their  trial  at  the  same  time,  it  would 
be  a  most  important  thing  to  show  how  and  when  the  statements  were  made 
by  them  which  led  to  the  discovery  of  the  several  places  in  which  the  body  of 
the  deceased  had  successively  been  deposited. 

^  Reference  by  the  Sessions  Judge  of  Tipperah,  dated  the  4th  May  1866. 

*  See  Act  I.  of  1872,  s.  120. 
"  I  N.  A.  Sel.  Rep.  182. 

*  Unreported. 

»  I  W.  R.  Or.  17. 

*  See  Hurrah's  case,  i  N.  A.  Sel.  Rep.  7 ;  Ohareya's  case,  Id,  144 ;  Lurryi  Chung's 
case,  a  N.  A.  Sel.  Rep.  149;  Gunga  Chundel's  case,  N.  A.  1827,  10, •  Ram  Lochun  Kyburi's 
case,  N.  A.  1835,  14;  Ashoory  A khoond's  csise,  N.  A.  1840,  197;  Godye  Mullungy's  case, 
N.  A.  1843,  27;  Sheikh  Sherajdee's  case,  N.  A.  1852,  Ft.  i.,  156;  Shibram  Chung's  case, 
N.  A.  1857,  Pt.  i.,  472. 
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Campbell,  J. — ^As  it  appears  that  there  are  some  expressions  of  some        i8fi6, 
Jbdges  which  may  possibly  give  rise  to  doubt  respecting  the  admissibility  of      Qy^^.^^    ^ 
the  evidence  (notwithstanding  all  the  authority  on  the  other  side),  I  have  no      ^  ^ 
objection  to  the  reference  to  a  Full  Bench.  „ 

The  following  opinions  were  delivered  by  the  Full  Bench : —  Sup,  Vol., 

Peacock,  C.J.  (after  stating  the  questions  referred,  continued). — I  am  of     App.  n. 
opinion  that  both  of  the  questions  must  be  answered  in  the  affirmative.  [6  W.  R.  31.] 

It  is  a  general  rule  of  English  law,  subject  to  certain  exceptions,  that  in 
criminal  cases  a  husband  and  wife  are  not  competent  to  give  evidence  for  or 
against  each  other.    But  the  English  law  is  not  the  law  of  the  mofussil. 

At  the  date  of  the  grant  of  the  Dewany  to  the  East  India  Company  in 
1765,  when  the  civil  government  of  the  Provinces  of  Bengal,  Behar,  and  Orissa, 
was  vested  in  the  East  India  Company,  the  Mahomedan  law  was  the  criminal 
law  of  the  country.  That  law  was  not  abrogated  on  the  accession  of  the  British 
Government,  and  for  some  years  afterwards  the  administration  of  justice  in 
criminal  cases  was  left  to  the  Nazim.  Even  after  the  criminal  law  was  ad- 
ministered by  ihe  Courts  of  the  East  India  Company  without  reference  to  the 
Nazim,  the  Mahomedan  law  as  modified  by  the  Regulations  and  Ads  of  Go- 
vernment continued  to  be  the  general  criminal  law  of  the  country.  The 
proceedings  of  the  Criminal  Courts  were  regulated  by  the  futwas  or  opinions 
of  their  Mahomedan  law-officers ;  and  it  was  expressly  enacted,  by  s.  74  of  Re- 
gulation IX.  of  1793,  that  the  sentences  of  the  Nizam ut  Adawlut  should  be  re- 
gulated by  the  Mahomedan  law,  excepting  in  cases  in  which  a  deviation  from 
it  was  expressly  directed  by  any  Regulation  passed  by  the  Governor-General  in 
Council. 

In  some  cases  provision  was  made  with  reference  to  the  futwas  to  be  given 
by  the  law-officers  in  cases  in  which  the  evidence  given  on  a  trial  would  be 
deemed  incompetent  by  the  Mahomedan  law.  For  example,  s.  56,  Regulation 
IX.  of  1793,  enacted  that  "  the  religious  persuasions  of  witnesses  shall  not  be 
considered  as  a  bar  to  the  conviction  or  condemnation  of  a  prisoner ;  but  in 
cases  in  which  the  evidence  given  on  a  trial  would  be  deemed  incompetent  by 
the  Mahomedan  law,  solely  on  the  ground  of  the  persons  giving  such  evidence 
not  professing  the  Mahomedan  religion,  the  law-officers  of  the  Courts  of  Cir- 
cuit are  required  to  declare  what  would  have  been  thejr  futwa  supposing  such 
witnesses  had  been  Mahomedans.  The  Courts  of  Circuit  are  not  to  pass  sen- 
tence in  such  cases,  but  shall  transmit  the  record  of  the  trial,  with  the  futwa 
directed  to  be  required  from  the  law-officers,  to  the  Nizamut  Adawlut,  which 
Court,  provided  they  approve  of  the  proceedings  held  on  the  trial,  shall  pass  such 
sentence  as  they  would  have  passed  had  the  witnesses,  whose  testimony  may  be 
so  deemed  incompetent,  been  of  the  Mahomedan  persuasion." 

Further,  by  Regulation  I.  of  18 10,  which  authorized  the  Government  to  dis- 
pense with  the  attendance  and  futwa  of  the  law-officers  whenever  there  might 
appear  to  be  sufficient  cause,  it  was  enacted  that,  "  in  the  event  of  any  question 
of  Mahomedan  law  arising  upon  such  trials,  the  same  should  be  recorded  upon 
the  proceedings  for  the  information  and  decision  of  the  Court  of  Nizamut  Adaw- 
lut. But  if  the  question  refer  to  the  competency  of  a  witness,  such  witness  shall 
be  examined,  leaving  the  admission  or  ultimate  rejection  of  the  testimony  so 
given  to  the  consideration  of  the  Nizamut  Adawlut."^ 

'■  ^^  ' 
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1866.  Other  modifications  of  the  Mahomedan  criminal  law  were  made,  and  in 

^j_^  —  some  instances  particular  offences,  such  as  perjury  and  forgery,  &c.,  were  de- 

*^  fined,  and  the  punishment  for  them  declared  by  Regulations  of  Government ;  see 

^'  Regulation  II.  of  1807,  and  Regulation  XVII.  of  1817.  In  1832,  by  Regulation 

Khyroolla*  VL,  s.  5,  it  was  enacted  that  any  person  not  professing  the  Mahomedan  faith. 

Sup.  Vol.,     ^iien  brought  to  trial  on  commitment  for  an  offence  cognizable  under  the  gene- 

App.  II.      y^j  Regulations,  might  claim  to  be  exempted  from  trial  under  the  provisions 

[6  W.  R.  31.]  qI  th^  Mahomedan  Criminal  Code,  and  in  such  cases  the  prisoner  was  to  be 

tried  with  the  assistance  of  a  punchait,  assessors,  or  a  jury,  and  the  futwa  of  the 

law-ofl&cer  was  to  be  dispensed  with. 

It  is  clear  that  the  English  criminal  law  was  not  the  criminal  law  of  the 
mofussil,  and  that  the  English  law  of  evidence  was  never  extended  by  any  Re- 
gulation of  Government  to  criminal  trials  there. 

S.  3,  Act  XV.  of  1852,  did  not  render  a  husband  or  wife  incompetent  for 
or  against  the  other  in  criminal  cases.  It  merely  declared  that  nothing  in  the 
Act  should  render  them  competent. 

Aft  II.  of  1855  did  not  affect  the  matter  now  under  consideration.  It  is 
clear  that  s.|i4  did  not  render  a  wife  competent  to  give  evidence  against  her 
husband  in  a  criminal  case.  It  declared  that  the  persons  therem  mentioned 
only  should  be  incompetent  to  give  evidence.  It  rendered  them  incompetent 
in  all  cases,  but  it  did  not  riender  any  person  competent  or  incompetent  with  re- 
ference to  particular  persons  or  particular  cases.  S.  20  applied  to  civil  proceed- 
ings only,  and  s.  58  declared  that  the  Aft  was  not  to  be  so  construed  as  to  ren- 
der inadmissible  in  any  Court  any  evidence  which,  but  for  the  passing  of  the 
Aft,  would  have  been  admissible  in  such  Court. 

It  should  be  observed  that  at  the  time  when  Afts  XV.  of  1852  and  II.  of 
1855  were  passed,  the  Mahomedan  criminal  law  as  modified  by  the  Regula- 
tions was  the  general  criminal  law  of  the  country. 

As  a  general  rule,  women  were  incompetent  witnesses  under  the  Mahome- 
dan law  in  criminal  cases ;  2  Hedaya,  p.  667.  Mr.  Beaufort,  in  his  Digest,  Vol 
I.,  p.  118,  para.  629,  limits  the  rule  which  excludes  the  evidence  of  women  to 
cases  inducing  hudd  or  kisas,  but  he  does  not  cite  any  authority  for  that  position. 
Zihra  says :  "  In  the  time  of  the  prophet  and  his  two  immediate  successors,  it  was 
an  invariable  rule  to  exclude  the  evidence  of  women  in  all  cases  inducing  pun- 
ishment or  retaliation ;  2  Hedaya,  p.  667. 

In  Hurrah's  case,^  it  was  held  that  the  evidence  of  a  wife  or  son  was  in- 
guflficient  for  a  sentence  of  kisasy  but  sufficient  for  conviction  on  strong  presump- 
tion and  a  sentence  by  siasai.  In  Mussamut  Mughnee  v.  Okariya?  the  evidence 
of  the  prisoner's  wife  was  admitted  in  corroboration  of  other  evidence  against 
him  to  support  a  sentence  of  death  or  other  punishment  by  siasat.  In  Shaikh 
Sherajdee  s  case^  Mr.  Mills  in  a  case  of  culpable  homicide  says  :  "  Though  the 
testimony  of  a  wife  against  her  husband  may  be  received  in  our  Courts,  yet  the  prac- 
tice of  summoning  a  wife  to  give  evidence  against  her  husband  has  been  always 
held  to  be  objectionable,  and  it  is  one  which  should  on  no  account  be  encour- 
aged." In  Lurry e  Chung's  case*  the  Court  observed  :  "  The  wife  of  the  prisoner 
was  call(5d  to  give  evidence  against  him,  though  her  testimony  was  wholly  uflh 
necessary ;  that  the  practice  of  summoning  such  a  near  relation  to  the  prisoner 
as  a  witness  for  the  prosecution,  excepting  in  cases  of  urgent  necessity,  is  c6^* 

>  I  N.  A.  Sel,  Rep.  7.  »  N.  A.  1852,  Pt.  i.,  156. 

^  ld.l^,  *  2  N.  A.  Sel.  Rep.  156. 
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sidered  highly  objectionable,  and  the  Court  therefore  directed  that  such  prac-  1866. 
tice  should  be  discouraged,"                                                                                  — Ooekn 

In  3  Macnaghten's  Reports,  it  was  held,  contrary  to  the  futwas  of  all  the  ^ 

law-officers,  that  the  evidence  of  a  son  was  admissible  against  his  father  in  a  „     ^' 

criminal  case.i  Khyroolla, 

*.  Sup.  Vol., 

But  it  is  not  necessary  to  allude  further  to  these  cases  except  to  show  tha^  .       ^^^ 

it  was  the  practice  of  the  Nizamut  Adawlut  to  admit  the  evidence  of  a  wife  against  r^  ^  ^  ^,  •] 
her  husband,  or  a  son  against  his  father,  in  criminal  cases,  in  cases  in  which  the  ^ 
sentence  was  by  siasai.  I  do  not,  however,  place  much  reliance  on  those  cases, 
as  they  were  decided  under  a  very  different  system  of  law  from  that  which  now 
exists.  Still  they  show  that,  at  that  time,  the  evidence  of  a  wife  was  legally  admis- 
sible. The  Mahomedan  criminal  law,  including  the  Mahomedan  law  of  evi- 
dence, is  no  longer  the  law  of  the  country.  It  has  been  superseded  by  the  Penal 
Code  and  the  Code  of  Criminal  Procedure  so  far  as  they  go  ;  but  they  do  not 
touch  upon  the  rules  of  evidence.  After  the  passing  of  the  Penal  Code  and  the 
Code  of  Criminal  Procedure,  Regulation  IX.  of  1793,  by  which  the  Mahomiedan 
law  as  modified  by  the  Regulations  was  established  as  the  general  criminal  law 
of  the  country,  and  many  other  Regulations  bearing  upon  the  same  subject,  were 
repealed  by  Ad  XVII.  of  1862.  A  Code  of  Evidence  has  not  yet  been  passed, 
and  we  have  no  express  rule  laid  down  by  the  Legislature  in  any  existing  laws 
upon  the  subject  now  under  consideration. 

By  the  abolition  of  the  Mahomedan  law,  the  law  of  England  was  not  estab- 
lished in  its  place. 

I  know,  therefore,  of  no  law  which  renders  a  husband  or  wife  incompetent 
to  give  evidence  against  the  other,  or  which  excludes  the  evidence  of  others 
who  are  bound  by  the  closest  ties  of  relationship. 

It  has,  however,  been  held  by  a  Division  Court  that  the  evidence  of  a  wife 
is  not  admissible  against  her  husband  in  a  criminal  case,  even  in  corroboration 
of  other  evidence  g'wen-^  Queen  v.  Gour  Chund  Polie,^  In  that  case  the  Judges 
say  :  "  We  think  that  the  evidence  of  the  wife  against  her  husband  should  not 
have  been  recorded.  It  is  true  that  there  are  cases  published  in  the  earlier  re- 
ports of  the  Nizamut  Adawlut  in  which  the  evidence  of  the  wife  has  been  re- 
ceived against  the  husband  in  corroboration  of  other  evidence ;  but  this  practice 
has  been  reprobated  by  later  decisions  of  the  same  Court,  and  is  certainly  op- 
posed to  the  general  principle  of  all  criminal  law.  The  Judge  has  quoted  s.  20, 
Aft  II.  of  1855,  but  this  section  refers  to  civil  proceedings.  The  Judge  would 
liardly  condemn  a  wife  who  committed  perjury  for  her  husband,  and,  on  the 
-Other  hand,  he  would  most  likely  discredit  her  if  she  appeared  too  willing  a 
witness  against  her  husband." 

With  reference  to  that  part  of  the  judgment  in  which  it  is  said  that  the 
practice  had  been  reprobated  in  later  decisions,  I  would  remark  that  it  was 
merely  the  practice  of  compelling  a  wife  to  give  evidence  against  her  husband 
when  her  evidence  was  not  necessary  that  was  reprobated,  and  that  it  is  to  be 
inferred  that  the  evidence  is  admissible,  although  the  attendance  of  a  wife  against 
her  husband  ought  not  to  be  compelled  when  not  necessary.  In  this  I  entirely 
concur. 

It  is  our  duly  to  declare  what  the  law  is,  not  to  make  the  law, — or,  as  Lord 
Bacon  expressed  it,  ''jus  dicere^'  not  ''jus  dare''     If  Judges  were  at  liberty  to 

*  The  case  referred  to  is  probably  Buldu  v.  Gunga  Singh,  3  N.  A.  Sel.  Rep.  309,  in 
which,  however,  the  evidence  admitted  was  that  of  the  prosecutor's  son. 
«  I  W.  R.  Cr.  17. 
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1366.        decide  what  the  law  is  according  to  their  notions  of  public  policy,  the  greatest 

— confusion  and  uncertainty  would  necessarily  be  caused.   It  is  not  for  us  to  say 

Queen       whether  the  rule  of  English  law  is  founded  upon  sound  principles  or  not,  al- 
'•  though  there  are  many  eminent  jurists  who  consider  that  it  is  not.    But  I  may 

Khyroolla,  say  that  I  cannot  concur  in  the  prop)osition  enunciated  in  the  case  last  cited, 
Sup.  Vol.,     that  it  is  contrary  to  the  general  principle  of  all  criminal  law  to  admit  the  evi- 
App.  II.      dence  of  a  wife  in  corroboration  of  other  evidence  against  her  husband. 
[6  W.  R.  21.]  When  the  Judges  of  the  Nizamut  Adawlut  spoke  of  a  wife  giving  evidence 

in  corroboration  of  other  testimony  against  her  husband,  they  no  doubt  had  refer- 
ence to  the  Mahomedan  law  which  did  not  allow  a  conviction  upon  the  evidence 
of  only  one  witness  ;  and,  I  presume,  the  Judges  Of  the  Division  Bench,  who  in 
the  case  last  cited  rejected  the  evidence  of  a  wife  in  corroboration,  would  also 
reject  it  where  the  wife's  evidence  is  uncorroborated.  They  do  not  allude  to 
the  exception  in  the  English  law  by  which  a  wife  is  competent  to  give  evidence 
against  her  husband  upon  a  charge  of  personal  violence  committed  by  him  upon 
her ;  but  I  presume  that  they  would  admit  of  that  exception. 

Bentham,  speaking  of  the  rule  of  English  law  which  excludes  the  evidence 
of  a  wife  against  her  husband,  says  :  "  A  law  which  should  exclude  the  evidence 
of  the  wife  in  the  case  of  a  prosecution  against  her  husband  for  ill-usage  done 
to  the  wife  would  be  tantamount  to  authorizing  the  husband  to  inflict  on  the  wife 
all  imaginable  cruelties  so  long  as  nobody  else  was  present — a  condition  which, 
having  by  law  the  command  in  and  over  his  own  house,  it  would  in  general  be 
in  his  power  to  fulfil.  A  law  which  excludes  the  testimony  of  the  wife  in  the 
case  of  a  prosecution  against  her  husband  for  mischief  done  to  any  other  indi- 
vidual, or  to  the  State,  is,  in  like  manner*,  in  other  words,  a  law  authorizing  him 
to  do,  in  the  presence  and  with  the  assistance  of  the  wife,  every  kind  of  mis- 
chief, that  excepted  by  which  she  would  be  a  sufferer.  The  law  which  in  the 
former  case  affords  protection  to  the  wife, — ^with  what  consistency  can  it,  in  the 
latter  case,  refuse  its  protection  to  every  human  creature  besides  ?"  See  Ben- 
tham's  Works  by  Bowring,  Vol.  VII.,  p.  484.  "  Two  men,  both  married,  are 
guilty  of  errors  of  exactly  the  same  sort,  punishable  with  exactly  the  same  punish- 
ment. In  one  of  the  two  instances  (so  it  happens),  evidence  sufficient  for  con- 
viction is  obtainable  without  having  recourse  to  the  testimony  of  the  wife.  While 
the  one  suffers, — capitally,  if  such  be  the  punishment, — to  what  use,  with  what 
consistency,  is  the  other  to  be  permitted  to  triumph  in  impunity  V'-r-Idem. 

If  these  arguments  are  not  sufficient  to  show  that  the  rule  of  exclusion  in 
England  is  merely  a  rule  of  positive  law,  and  not  one  depending  upon  the  fun- 
damental principles  of  natural  justice,  I  would  adopt  the  arguments  of  that  emi- 
nent and  highly  distinguished  jurist,  Mr.  Livingstone.  In  his  Introductory  Re- 
port to  the  Code  of  Evidence,  prepared  by  him  for  the  State  of  Louisiana,  he 
says  :  "  The  exclusion  of  interested  testimony  having  been  examined  and  found 
to  be  injurious  to  the  investigation  of  truth,  and  its  admission  to  be  attended 
with  no  inconvenience  which  may  not  be  reduced  to  one  of  a  quantity  that  has 
no  assignable  value,  it  of  course  finds  no  place  in  the  pro(>osed  Code ;  and  with 
it  disappears  one  of  the  most  fruitful  sources  of  uncertainty,  expense,  delay,  and 
inconvenience  in  the  law.  If  the  search  after  truth  requires  that  interested  wit- 
nesses, and  even  the  parties  themselves,  should  be  interrogated  to  discover  it, 
are  there  any  relations  in  which  the  offered  witness  may  stand  to  the  parties  that 
exclude  his  testimony  ?  By  the  English  law — and,  of  course,  in  the  several  cases 
which  have  been  noticed  by  ours — ^there  are  several  :  husband  and  wife,  &c. 

"  I  St.  The  Code  now  offered  does  not  contain  the  exclusion  of  husband 
or  wife,  as  witnesses,  for  or  against  each  other  ;  because  the  reporter  does  not 
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find  any  one  suflficient  among  the  reasons  by  which  it  is  supported  in  the  Eng-        1866. 

lish  decisions  or  commentaries.     The  first  of  these  alleged  reasons  is,  that  their • 

'  interests  are  identical' — 2  Starkie  706  ;  i  Bl.  443.     But  in  a  system  which       Queen 
discards  interest  as  an  objection  to  competency,  this  reason  falls  ©f  course.    The  "• 

second  is  said,  by  the  same  authority,  to  be  '  on  grounds  of  public  policy,'  to  Khyroolla, 
prevent  distrust  and  dissension  between  them,  and  to  guard  against  perjury.         Sup.  Vol., 

"  In  the  case  before  us  the  public  evils  are  designated  :  First,  the  danger  of  rg  \v  R  31 1 
domestic  dissension ;  secondly,  the  danger  of  perjury.  The  first,  if  the  evidence 
should  be  against  the  party  connected  with  the  witness  ;  the  second,  if  it  should 
go  to  exonerate  him.  The  argument  supposes  that,  if  the  husband  or  wife  be 
called  as  a  witness  in  a  suit  to  which  the  other  is  a  party,  one  of  two  things  must 
happen  :  either  unfavourable  truths  will  be  told,  which,  it  is  said,  will  disturb 
the  family  peace  ;  or  perjury  will  be  committed  to  preserve  it.  Now,  these  are 
two  opposite  and  contradictory  reasons.  If  the  danger  be  that  family  dissen- 
sions will  grow  out  of  the  testimony,  then  that  of  perjury  is  avoided  ;  if  the  dan- 
ger be  perjury,  then  that  of  family  discord  need  not  be  apprehended.  But  legis- 
lation must  be  founded  on  the  general  application  of  its  reasons  ;  not  on  the 
tendency  of  its  measures  to  good  or  evil  in  particular  instances.  If  the  con- 
nexion by  marriage  be  so  close  as  to  make  the  parties  incur  the  danger  and  dis- 
grace of  giving  false  testimony  for  the  other,  then  let  the  case  be  examined  sole- 
ly with  a  view  to  the  evil  of  placing  the  witness  in  a  situation  where  strong  mo- 
tives are  offered  to  him  to  coiiimit  a  crime.  If  the  predominant  risk  be  that  of 
destroying  domestic  harmony,  let  that  be  assigned  as  the  reason.  But  to  allege 
both,  when  they  are  contradictory,  is  a  strong  presumption  that  neither  can  safe- 
ly be  relied  upon.  Both,  however,  will  be  examined,  and  both  contrasted  with 
the  evils  which  attended  the  exclusion. 

"  First,  let  us  suppose  that  domestic  dissension  is  the  danger, — that  is  to 
say,  that  one  spouse  will  quarrel  with  the  other  for  telling  the  truth  in  a  Court 
of  Justice,  when  it  makes  against  the  interest  of  the  other.  But  in  most  cases 
the  interest  is  common  between  them  ;  therefore,  there  is  little  probability  that 
any  ill-will  can  be  created  in  the  mind  of  the  one  against  the  other  for  not  com- 
mitting perjury  in  order  to  protect  a  common  interest.  The  supposition  that  a 
domestic  broil  may  ensue  from  a  cause  like  this,  is  to  suppose  the  party  raising 
it  corrupt  in  expecting  falsehood  from  his  or  her  spouse,  and  malevolent  in  re- 
senting his  disappointment ;  and  the  law  cannot  reasonably  be  required  to  make 
any  great  sacrifice  for  preserving  the  harmony  of  so  ill-assorted  a  union  as  that 
which  such  a  case  supposes.  The  dissension  arises  from  the  performance  of 
a  duty — bearing  open  testimony  of  the  truth,  and  avoiding  a  crime — the  com- 
mission of  perjury.  And  because  a  brutal,  corrupt,  or  passionate  husband  may 
quarrel  with  his  wife  for  avoiding  the  crime,  shall  the  law  declare  that  the  wife 
shall  not  perform  the  duty  ?  It  will  watch  over  domestic  peace  by  punishing 
those  that  disturb  it,  and,  for  proper  causes,  by  dissolving  the  bond  of  an  ill- 
assorted  connexion,  but  it  ought  never  to  say,  the  one  party  shall  be  exempted 
from  the  performance  of  an  important  public  duty,  because  the  other  is  tyran- 
nical and  unjust.  The  argument  supposes,  too,  that  there  is  greater  danger  to 
domestic  happiness  from  this  than  from  any  other  source ;  but  is  there  any  found- 
ation for  the  belief  ?  Not  one  case  in  a  thousand,  it  is  believed,  will  occur  in 
practice  where  any  improper  excitement  will  be  created  by  an  adherence  to  the 
truth,  although  it  should  militate  against  the  wife  or  the  husband  of  the  party 
who  states  it.  Why  should  it  more  in  this  case  than  in  that  of  any  other  wit- 
ness ?  Mutual  affection,  the  knowledge  that  it  was  the  performance  of  a  duty 
required  by  law,  and  that  it  could  only  be  avoided  by  a  crime,  are  so  many  and 

96 


Digitized  by 


Google 


770     BENGAL  LA  W  REPORTS.  APPENDIX.  SUP.  VOL. 

1866.        such  cogent  reasons  to  prevent  ill-will  on  the  occasion,  that  it  is  astonishing  how 

0^ygg^""  this  reason  could  find  favour  with  the  great  lawyers  who  have  assigned  it  as  an 

^^  argument  in  favour  of  their  rule  ;  more  especially  when  they  themselves  most 

Khyroolla    ^^P^*^^^^y  discard  this  reason  by  declaring  that  the  wife  shall  not  be  allowed  to 

g^  '  appear  as  a  witness  against  the  husband,  even  if  he  consents,  or  after  a  divorce, 

j^'    ^''     nor  against  the  interest  of  his  heirs  after  his  death — 2  Starkie  706 ;  6  East  192. 

w^'p"     1  ^^^  connubial  happiness  can  be  disturbed  by  a  compliance  on  the  part  of  fiie 

[6  W.  R.  ax.j  ^j£^  ^jjj  Yitx  husband's  request  while  united,  or  by  any  ae^t  after  the  connexion 

has  been  dissolved  by  death  or  divorce,  these  learned  doctors  of  the  law  alone 

can  explain. 

"  Examine  the  opposite  reason — the  danger  of  perjury;  That  is  to  say, 
the  matrimonial  union  is  so  strict,  that  the  one  party  to  it  will  incur  all  the  daii^ 
gers  of  punishment  and  infamy  rather  than  tell  the  truth  when  it  is  injurious  to 
the  othsr  ;  and  the  law,  it  is  said,  holds  out  irresistible  temptation  to  the  witness 
when  it  permits  him  to  be  examined.  Yet  by  the  preceding  argument  the 
temptation  is  easily  resisted.  The  truth  will  be  told,  and  this  strong  connexion 
is  so  weak  that  it  is  broken  merely  on  that  account. 

"  But  the  arguments  must  be  destroyed,  not  by  opposing  the  one  to  the  other, 
but  both  of  them  to  the  truth.  There  is  no  doubt  that  in  this,  as  in  many  other 
cases,  minds  may  be  found  that  will  waver  between  the  declaration  of  a  truth 
that  may  hurt  their  interests  or  their  feelings,  and  the  assertion  of  a  falsehood 
that,  in  their  opinion,  may  secure  both  from  injury  ;  but  can  the  law  be  said  to 
hold  out  a  temptation  to  perjury  when  it  orders  a  party,  under  those  circnttl- 
stances,  to  tell  the  truth  ?  If  there  were  no  temptations  to  conceal  the  trudi,  or 
assert  a  falsehood,  there  would  be  no  need  of  oaths.  Oaths  and  the  penalties 
for  breaking  them  were  made  for  the  purpose  of  counteracting  that  dispositioi^. 
If  they  were  to  be  dispensed  with  in  cases  where  that  disposition  exists,  there 
would  be  no  need  for  them  in  any  others.  In  every  such  case,  then,  it  may, 
with  equal  reason,  be  said  that  the  law  holds  out  a  temptation  to  perjury,  because 
it  exacts  the  oath  to  tell  the  truth,  when  there  is  an  inclination  to  conceal  it ; 
and  the  argument  would  extend  with  equal  reason  to  the  abolition  of  oaths,  and 
the  penalties  for  the  breach  of  them.  This  exclusion  is  at  variance,  too,  with 
other  provisions  of  the  law  as  they  already  exist.  The  party  himself  may  be 
interrogated  in  Chancery  in  England,  and  in  all  cases  at  law  here^  The  wife 
may  be  interrogated  to  support  an  accusation  made  by  herself  against  her  hus- 
band for  a  personal  injury,  in  some  cases  affecting  his  life;  yet  she  is  not  per- 
mitted to  prove  a  fact  that  would  save  him  from  an  ignominious  death  on  a  charge 
brought  against  him  by  another.    Now,  in  all  these  cases,  the  danger  of  per- 

1'ury  is  equally  great,  or  greater,  unless  we  suppose  the  attachment  of  a  wife  to 
ier  husband's  interest  superior  to  his  own,  or  her  desire  to  make  good  her  own 
charge  less  intense  than  that  which  she  would  feel  to  support  the  accusation 
brought  by  another.  The  danger  of  perjury  is  no  greater  in  this  than  in  other 
cases  in  which  it  is  incurred,  without  scruple,  in  the  dearest  connexions  of  nature 
— ^father  and  son,  mother  and  child,  brother  and  sister,  friendships  of  the  most 
intimate  kind,  habits  of  intimacy  during  a  long  life — ^the  parties  to  all  these  v« 
every  day  arrayed  for  and  against  each  other  as  witnesses,  and  the  law  interposes 
no  other  safeguard  to  their  consciences  than  its  penalties  and  the  danger  of  infamy 
by  detection.  No  rule  of  exclusion  protects  the  witness  against  the  influence 
of  his  affections  or  his  interest.  He  is  heard,  and  the  degree  of  connexion  is 
weighed  against  his  character  and  the  probability  of  his  story;  the  counsd 
cross-examine ;  the  public  insped ;  the  jury  interrogate,  and  calculate,  and  d^er- 
mine,  and  no  inconvenience  is  felt  in  those  cases.  Why  should  diere  b«  ja 
this? 
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"  Having  stated  the  general  principle,  that  every  party  to  a  suit  has  a  right        1866. 
to  all  the  information  in  relation  to  his  cause,  of  which  he  ought  not  to  be  de-      Q\3tx,n 
prived,  but  for  reasons  of  great  public  or  private  inconvenience,  and  examined  ^ 

by  discussing  the  reasons  for  exclusion  in  this  case,  whether  it  offers  any  such  „ 
inconvenience,  let  us  now  examine  the  particular  evils  attached  to  the  rule  as  it     T!.^^^]^* 
now  stands.  Stip.Vol., 

App.  II. 

*'In  criminal  cases  the  evil  is  most  apparent.  Suppose  the  husband,  ac-  rgw.R.  21.] 
cosed  by  positive  but  perjured  testimony  of  a  crime  affecting  his  life,  and  the 
wife  the  only  witness  of  a  fad  that  would  prove  his  innocence — no  matter  what 
circumstances  she  could  adduce  to  corroborate  her  testimony ;  no  matter  what 
Intrinsic  evidence  it  contained ;  no  matter  what  perfed  conviction  it  would  pro- 
duce of  its  truth,  it  is  sternly  excluded  ;  and  the  innocent  husband  is  executed, 
because  '  public  policy  requires  that  the  peace  of  families  should  not  be  dis- 
tocbed,  and  thsU  no  temptations  should  be  held  out  to  perjury/  In  this  case, 
by  no  means  an  improbable  one,  there  is  positive  evil,  cruel  injustice,  heart- 
pending  distress  ;  in  the  case  which  the  law  attempts  to  guard  against,  inconve- 
aioice  only,  if  it  occurs — but  an  inconvenience  highly  improbable  to  happen, 
inasmuch  as  it  is  supposed  to  affed  domestic  union,  and,  as  it  is  believed,  to  be 
a  temptation  to  perjury,  not  one  strong  enough  to  produce  the  effed,  or,  should 
it  be  yielded  to,  would  be  capable  of  detection  by  the  usual  means.  But  even 
without  supposing  the  extreme  case  of  life  or  death,  the  suppression  of  testimony 
is  in  all  cases  an  evil ;  and  the  law  deprives  a  party  of  a  certain  right  to  avoid 
a  problematical  inconvenience. 

"  On  the  other  iiand,  suppose  the  testimony  of  the  wife  necessary  to  pro- 
cure the  conviction  of  the  husband  ;  she  is  the  only  witness  to  a  murder  he  has 
committed.  This  I  consider  the  strongest  ground  for  the  exclusion ;  it  enlists 
the  feelings,  and  they  are  most  frequently  found  on  the  right  side.  Shall  a  wife 
be  forced  to  give  testimony  that  will  condemn  her  husband,  the  father  of  her 
children,  to  infamy  and  death,  or  take  refuge  in  the  crime  of  perjury  to  avoid 
it  ?  I  confess  that,  if  the  alternative  could  be  avoided,  a  human  law-giver 
would  not  enjoin  it ;  but  if  sympathy  for  individual  distress  should  not  be  en- 
tirely rejected,  it  ought  never  to  be  entertained  when  its  indulgence  would  lead 
to  more  extensive  injuries  to  the  community.  A  wise  and  provident  legislator 
mu9t  have  the  consequences  of  every  legal  provision  as  present  to  his  mind  as 
its  immediate  operation  is  to  his  senses  ;  and  in  applying  this  rule  to  the  subjed 
under  consideration,  he  should  not,  in  tenderness  to  the  feelings  of  conjugal 
affection,  permit  the  husband  or  wife  to  escape  punishment  for  a  crime,  or  de- 
fraud ano^er  of  his  right,  by  declaring  that  the  only  witness  of  the  offence,  or 
the  wrong,  shall  not  be  heard.  Some  crimes  cannot  be  perpetrated  without  the 
aid  of  an  accomplice.  The  accomplice anay  betray  the  principal.  The  fear  of 
this  treachery,  in  many  instances,  may  prevent  the  crime ;  or  a  person  may  not 
be  found  willing  to  engage  in  the  enterprise.  But,  by  the  rule  of  exclusion,  the 
tew  furnishes  an  assistant  who  can  never  betray,  and  one  who  is  always  at  hand  ; 
and  thus  gives  a  facility  to  the  commission  of  offences  which  no  other  circum- 
stance could  possibly  offer.  Besides,  public  justice  requires,  and  common  sense 
woidd  seem  to  point  out,  that  those  persons  who  are  the  most  likely  to  be  ac- 
jquainted  with  the  fad  should  be  first  called  on  to  prove  it :  but  who  so  probable  * 
to  know  the  guilt  or  innocence  of  the  party  accused  as  the  companion  of  all  his 
hours,  the  depository  of  his  most  secret  thoughts ;  and  what  better  calculated  to 
prevent  an  intended  crime,  than  the  knowledge  that  those  from  whom  it  is  so 
difficult  to  conceal  it  may  be  made  the  unwilling  witnesses  of  its  disclosure  ? 
Fcecisely  in  the  proportion  &at  »  man  would  be  encouraged  to  commit  a  crime 
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1866.        by  the  knowledge  that  the  person  to  whom  he  finds  it  necessary  to  confide  H 

Queen      cannot  become  a  witness  against  him,  will  be  his  fear  of  committing  it  when  he 

^  knows  that  there  is  no  person  in  whom  he  may  confide  that,may  not  be  forced 

Khyroolla,  °'  ^^  ^*"^"^  ^  ^^^^y  ^»°^- 

Sup.  Vol.,  "  ^  sensible  of  this  have  been  the  judicial  law-givers  of  England  that  they 

App.  II.      ^^^^  imposed  no  bar  to  the  receiving  the  testimony  of  father  and  son,  mother 

[6W.  R.  21.]  ^^^  daughter,  brother  and  sister,  and  all  the  other  relations  of  consanguinity 
*  *  *  or  aflfinity.  They  have  had  no  regard  to  the  confidences  of  friendship,  and  have 
thought  that  the  affections  of  nature,  as  well  as  those  of  habit  and  sympathetic 
feeling,  should  afford  no  obstacle  to  the  attainment  of  the  ends  of  public  justice. 
They  have  gone  farther,  and  made  an  exception  to  the  rule  which  they  laid  down, 
as  one  inviolable  even  by  consent  in  the  case  of  husband  and  wife  (Starkie 
706  ;  Ca.  Temp.  Hard.  264) ;  and,  as  we  have  seen,  have  allowed  the  wife  to 
be  produced  as  a  witness  against  the  husband  on  a  prosecution  for  an  injury 
done  to  herself.  Now  mark  the  reason  I  It  is  a  convenient  and  a  ready  one — 
*  from  the  necessity  of  the  case ' — which  must  mean,  if  it  mean  anything,  that 
there  is  a  necessity  that  crimes  should  be  punished,  and  that,  unless  the  testi- 
mony of  the  wife  were  admitted,  they  would,  in  those  instances,  be  unpunished. 
Now,  admit  this  reasoning,  and  see  whether  it  does  not  go  to  the  utter  destruction 
of  the  rule  to  which  it  is  offered  as  an  exception.  There  is  no  greater  necessity  for 
punishing  a  crime  committed  by  the  husband  against  his  wife  than  there  is  for 
punishing  the  same  crime  committed  by  him  against  another ;  and  if  the  wife 
is  the  only  witness  that  can  convift  in  the  last  case,  her  testimony  is  as  necessary 
as  it  is  in  the  first ;  and  being  necessary  in  both,  it  should  not  be  admitted  in 
one,  and  excluded  in  the  other.  But,  in  truth,  the  enquiry  is  never  made ;  and 
in  this  and  in  all  the  other  cases  founded  on  the  convenient  argument  of  neces- 
sity, although  there  may  have  been  twenty  other  witnesses  present,  the  pretend- 
ed necessary  witness  is  admitted,  and  although  there  may  be  none  but  him  con- 
versant of  the  fad,  he  is  rejected  where  it  has  not  yet  been  deemed  convenient 
to  admit  the  argument  of  necessity. 

"  The  advantages  of  receiving  testimony  from  this  source  so  greatly  over- 
balance its  evils  and  the  inconveniences,  and  the  injustice  of  rejecting  it  are  so 
manifest,  that  I  have  not  hesitated  to  give  this  exclusion  no  place  in  the  Code ;" 
see  p.  271. 

In  France,  according  to  art.  322  of  the  Code  d'  Instruction  Criminelle,  a 
husband  and  wife  and  other  specified  relations,  if  objected  to  by  Uie  accused 
or  by  the  Procureur-General,  cannot  be  a  witness  for  or  against  on^  another ; 
but  the  President  may  summon  and  examine  any  person,  whether  such  person 
is  comprised  in  art.  322  or  not ;  see  art.  269.  The  witness  in  that  case  is  not 
examined  on  oath.  These  are  matters  of  detail  to  be  provided  for,  if  at  all,  by 
an  express  law,  and  not  by  rules  to  be  laid  down  by  Judges. 

But  even  if  the  rule  of  English  law  is  founded  upon  sound  and  just  prin- 
ciples with  reference  to  the  state  of  society  in  England,  it  appears  to  me  to  be 
wholly  inapplicable  to  the  natives  of  this  country  and  to  their  social  institutions 
and  relations.  A  law  which  may  be  politic  and  just  in  a  Christian  country  in 
which  a  man  is  prohibited  from  having  more  than  oae  wife,  and  a  woman  from 
having  more  than  one  husband,  may  be  wholly  inapplicable  to  a  country  in 
which  polygamy  is  allowed.  Can  the  legal  fiction  that  a  man  and  his  wife  are 
one  person  apply  to  a  Kulin  Brahmin  who  has  fifty  wives,  or  to  a  woman  In 
Malabar  and  her  several  husbands  ?  Or  should  the  evidence  of  one  of  fifty 
wives  against  her  husband  be  excluded  lest  it  should  cause  dissension  in  the 
family  ?    A  law  which  should  allow  a  wife  to  give  evidence  against  her  bogbimd 
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in  a  case  of  personal  injury  committed  upon  her,  and  would  not  allow  her  evi-        ises. 

dence  to  be  either  corroborated  or  contradicted  by  other  wives  who  were  pre-  — r^j 

sent  at  the  time,  would  appear  to  me  not  to  be  founded  upon  the  soundest  prin-       ^  ^^^ 
ciples  either  of  policy  or  justice.    It  would  be  obligatory  upon  the  Judges  to  ^' 

allow  a  wife  to  give  evidence  against  her  husband  upon  a  charge  of  an  assault  *^**^^^^^» 
committed  by  him  upon  her,  and  to  exclude  her  from  testifying  upon  a  charge     ^"P*  ^^•» 
against  him  of  murdering  their  infant  child  when  no  one  was  present  but  them-     ^PP*  "• 
selves.    Or  would  it  be  just  to  allow  from  necessity  a  wife  to  give  evidence  [^W.  ILai.] 
against  her  husband  upon  a  charge  of  personal  violence  committed  by  him  upon 
her,  and  to  refuse  the  evidence  of  another  wife  on  his  behalf  ?    If  we  had  to 
decide  this  case  upon  our  own  notions  of  policy,  I  should  admit  the  evidence 
of  the  wife,  and  leave  the  Court  to  judge  of  her  credibility  as  in  all  other  cases ; 
but  even  if  my  own  opinion  were  against  the  policy  of  admitting  such  evidence, 
I  should  not  feel  justified  in  rejecting  the  evidence  of  a  wife  who  was  the  only 
witness  to  the  murder  of  her  child  by  her  husband,  or  in  rejecting  the  evidence 
of  a  wife  as  a  witness  for  her  husband  on  a  charge  of  a  capital  crime  preferred 
against  him  by  one  who  admits  that  no  one  was  present  when  the  alleged  crime 
was  committed  except  the  accuser,  the  husband  and  his  wife. 

In  the  case  of  European  British  subjects,  who  are  governed  by  the  law  of 
England,  we  must  administer  that  law.  But  in  the  mofussil,  where  the  law  of 
England  is  not  the  law  of  the  country,  I  consider  that  I  should  not  be  justified 
in  excluding  any  witness  who  was  not  clearly  incompetent  by  law.  Primd  facie 
every  one  is  competent  and  bound  to  give  evidence ;  and  every  one  who  is 
charged  with  a  crime  is  entitled  to  adduce  on  his  behalf  the  evidence  of 
any  witness  who  can  throw  light  upon  the  facts  in  dispute,  and  who  is  not 
expressly  declared  by  the  law  to  be  incompetent.  Would  any  Judge,  unless 
bound  by  the  clearest  aod  most  indisputable  rule  of  law,  condemn  a  pri- 
soner to  death  for  murder  upon  the  evidence  of  the  wife  of  another  man,  and 
upon  his  own  notion  of  public  policy  reject  the  testimony  of  the  prisoner's  own 
wife  in  his  favour?  Would  he  do  so  if  it  were  proved  that  the  three  persons  in 
question  were  the  only  persons  present  at  the  alleged  murder,  or  that  the 
husband  of  the  witness  was  also  present,  and  that  he  had  fled  ?  We  cannot 
import  one  portion  of  the  English  law  and  reject  the  remainder  without  taking 
upon  ourselves  the  duty  of  legislators.  I  think  that  the  evidence  of  the  wife  is 
admissible  in  both  cases,  because  I  do  not  find  any  law  of  this  country  which 
expressly  provides  against  it.  The  degree  of  weight  to  be  attached  to  the 
evidence  in  such  cases  must,  as  in  every  other  case,  be  determined  by  those 
who  have  to  decide  upon  it  ? 

It  appears  from  a  late  edition  of  Mr.  Norton's  Book  upon  Evidence  that 
the  Court  of  Foujdari  at  Madras  sentenced  a  man  to  death  who  was  found  guilty 
of  murder  upon  the  sole  evidence  of  his  own  wife ;  3rd  ed.,  p.  41, 

There  is  also,  I  believe,  a  ruling  of  the  Nizamut  Adawlut  at  Agra  to  the 
same  effect.  The  case  in  Madras  appears  to  have  arisen  in  Malabar  where  a 
woman  has  a  plurality  of  husbands.  I  have  not  been  able  to  refer  to  either  of 
the  two  cases.  The  case  should  go  back  to  the  Division  Bench  by  which  it  was 
referred  with  the  expression  of  our  opinion. 

Norman,  J. — ^I  regret  that  I  am  compelled  to  differ  from  the  rest  of  the 
Court. 

In  order  to  explain  my  views,  it  is  necessary  that  I  should  go  into  the  his- 
tory of^this  question.  Regulation  IX.  of  1793  made  provision  for  the  trial  of 
persons  charged  with  crimes  or  misdemeanours.  S.  47  enacts  :  "  The  charge 
jigainst  the  prisoner,  bis  confe$$ioQ  (which  is  always  to  be  received  with  cir« 
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M.        ctmsp^ion  and  tenderness)  if  be  plead  gntlty,  or  if  he  plead  not  guilty.  Ant 
— 1^         ""  evidence  on  the  part  of  the  prosecutor,  the  prisoner's  defence,  and  any  evidence 
^  which  he  may  have  to  adduce,  being  all  heard  before  him,  the  Cauzy  and  Mufty 

• '  (who  are  to  be  present  during  the  whole  of  the  trial)  are  to  write  at  the  end  <rf 

iCHYRooLLAf  the  Tccord  of  their  proceedings  the  futwa  or  law  as  applicable  to  the  circnm- 
?**•  y^'f  stances  of  the  case,  and  to  attest  it  with  their  seals  and  signatures.  The  Cowt 
AfV*  ''^  shall  attentively  consider  such  futwa,  and  if  it  shall  appear  to  them  consonant 
P  y^.'  ft*  ?*0  to  natural  justice,  and  also  conformable  to  Mahomedan  law,  they  are  to  pass  sen- 
tence in  the  terms  of  the  futwa,"  &c.  By  s.  54  it  is  enacted  :  "The  Judges  of 
the  Court  of  Circuit  are  to  refer  to  the  Cauzy  and  Muf ty  of  their  respective  Courts 
all  questions  on  points  of  law  that  may  arise  during  the  course  of  any  trial,  and 
respecting  which  no  specific  rules  shall  have  been  enacted  by  the  Governor- 
General  in  Council,  and  shall  regulate  their  proceedings  by  the  opinions  which 
may  be  delivered  by  those  officers.  If  such  opinions  shall  appear  to  the  lodges 
contrary  to  the  principles  of  natural  justice  or  to  the  Mahomedan  law,  they  are 
^vertheless  to  be  guided  by  them ;  and  after  completing  the  trial,  and  obtain- 
ing the  futwa  of  the  law-officers  upon  the  case,  they  shall,  without  passing  sen- 
tence upon  it,  transmit  the  proceedings  and  futwa  to  the  Nizamut  Adawlnt,  with 
a  separate  letter  stating  their  objections  to  such  opinions  or  f  utwas,  and  wait  the 
sentence  of  the  Court. '  By  s.  56,  "  in  cases  in  which  the  evidence  given  on  a 
trial  would  be  deemed  incompetent  by  the  Mahomedan  law,  solely  on  the  ground 
of  the  persons  giving  such  evidence  not  professing  the  Mahomedan  religion, 
the  law-officers  of  the  Courts  of  Circuit  are  to  be  required  to  declare  what  would 
have  been  their  futwa,  supposing  such  witnesses  had  been  Mahomedans.  The 
Courts  of  Circuit  are  not  to  pass  sentence  on  such  cases,  but  shall  transmit  the 
record  of  the  trial,  with  the  futwa  directed  to  be  required  from  the  law-officers 
to  the  Nizamut  Adawlut,  which  Court,  provided  they  approve  of  the  proceed- 
ings held  on  the  trial,  shall  pass  such  sentence  as  they  would  have  passed  had 
the  witnesses,  whose  testimony  may  be  so  deemed  incompetent,  been  of  the 
Mahomedan  persuasion."-  By  s.  74,  "the  sentences  of  the  Court  (of  Nizamut 
Adawlut)  shall  be  regulated  by  the  Mahomedan  law,  excepting  in  cases  in  whici^ 
a  deviation  from  it  may  be  expressly  directed  by  any  Regulation  passed  by  the 
Governor-General  in  Council." 

Under  this  Regulation,  the  Criminal  Courts  were  bound  by  the  Mahooie- 
dan  Law  of  Evidence,  except  in  the  cases  provided  for  by  s.  56  or  other  ^)ecial 
Regulation  of  the  Governor-General  in  Council. 

The  religion  of  the  State  in  Hindustan  was  according  to  the  tenets  of  the 
Sunnis.  Amongst  the  Sunnis,  the  testimony  of  a  wife  was  not  admissible  con- 
cerning her  husband,  or  of  a  husband  concerning  his  wife ;  see  2  Hedaya,  p.  685. 
This  is  a  rule  of  evidence  entirely  apart  and  distinct  from  that  by  which  the 
testimony  of  women  was  excluded  in  cases  including  punishment  or  retaliation; 
as  to  which  see  2  Hedaya,  p.  667. 

The  rule  is  clearly  and  shortly  stated  in  Haiington's  Sketch  of  the  Maho- 
medan Criminal  Law  taken  chiefly  from  the  Hedaya  and  Futwa-i-Alumgiri ; 
see  I  Harington's  Analysis,  p.  278.  "  The  testimony  of  near  connexions,  such 
as  father  and  son,  grandfather  and  grandson,  husband  and  wife,  master  and 
slave,  in  favour  of  each  other,  is  not  admissible  in  consideration  of  their  relative 
interest." 

In  1809,  in  the  case  of  Buncharam  v.  Govind  Sahoo  and  Ram  Safufo^ 
charged  with  the  murder  of  Ramnarain,  the  wife  of  the  prisoner  Ram  Sahoo  wus 
j;;on^l49f ed  to  ^^  npt  a4mi$$ible  ^s  a  witness  for  the  prispn^r  to  prove  that  fiapf- 
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naiain  waa  committing  adultery  with  her.^    The  probability  is  that  in  this  < 

the  prosecutor  objected  to  the  evidence  adduced  by  the  prisoner,  and  that  the 

point  was  distinctly  decided  in  the  presence  of  Mr.  Harington  and  Mr.  Fombelle.       Qu*«'< 

By  the  English  law,  as  a  general  rule,  husbands  and  wives  cannot  be  wit-  vhyroolla- 
nesses  for  or  against  each  other  in  criminal  proceedings.  In  Staunforde's  Pleas  .^^   * 

of  the  Crown,  first  published  in  1557,  p.  26  b,  quoted  in  Dalton's  Justice  of  the     ^*      *' 
Peace,  p.  377,  it  is  said  :  "  The  wife  is  not  to  be  bound  to  give  evidence,  nor     ^^ '* 
ought  to  be  examined,  against  her  hu^and ;  for  by  the  laws  of  God  and  of  this  ^^  *^*J 

land  she  ought  not  to  discover  his  counsel  or  his  offence  in  case  of  theft  or 
other  felony."  I  may  observe  that  it  is  well  established  that,  under  the  English 
law,  a  wife  is  not  bound  to  disclose  even  her  husband's  treason.  Sir  Edward 
Coke,  in  Co.  Litt.,  6  b,  says  that  husband  and  wife  are  two  souls  in  one  flesh, 
and  it  might  be  the  means  of  implacable  discord  and  dissension  between  them, 
and  the  means  of  great  inconvenience,  if  such  testimony  were  admitted.  Buller, 
J.,  says,  if  a  wife  were  a  witness  for  her  husband,  it  would  be  a  strong  temptation 
to  commit  perjury;  and,  if  against  the  husband,  it  would  be  contrary  to  the  policy 
of  the  marriage,  and  would  create  much  domestic  dissension  and  unhappiness 
' — ^Buller's  Nisi  Prius,  286  ;  see  also  Blackstone's  Commentaries,  p.  443  ;  Best 
on  Evidence,  226,  694.  Cases  of  injuries  done  to  the  wife  by  the  husband,  or 
the  reverse,  form  an  exception  to  the  general  rule. 

The  law  prevailing  in  the  United  States  on  this  subject  is  similar  to  that 
of  England  ;  see  2  Kent's  Commentaries,  p.  184  ;  Taylor  on  Evidence,  1062  ; 
Greenleaf  on  Evidence,  254.  In  America  it  has  been  held  that  the  evidence 
of  a  wife  cannot  be  given  against  a  husband  even  by  his  own  consent,  on  the 
ground  that  the  public  have  an  interest  in  the  peace  of  families. 

The  rule  of  law  which  excludes  the  evidence  of  a  wife  in  favour  of  or  against 
her  husband  is  no  exceptional  or  arbitrary  rule  of  Mahomedan  and  English  law. 
I  believe  it  will  be  found  to  exist  in  the  jurisprudence  of  all  the  most  enlig;ht«t 
ened  and  civilized  nations  of  the  world.  It  is  to  be  found  in  the  Roman  law-* 
Digest,  Lib.,  xxii.,  Tit.  5,  which  treats  husband  and  wife  as  one  person  for  this 
purpose.  So  in  the  French  law — Code  d'  Instruction  Criminelle,  arts.  156  and 
322.  By  art.  322  it  is  provided  that  such  testimony  may  be  received  before  th^ 
Court  of  Assize,  if  no  objection  is  taken  to  its  admission  by  the  opposite  party. 
Further,  art.  269  of  the  Code  empowers  the  President  to  summon  any  person 
whose  evidence  is  not  admissible,  and  question  them  for  the  purpose  of  obtain- 
ing information.  But  he  cannot  administer  an  oath  to  them.  He  does  not,  and 
cannot,  make  them  witnesses. 

By  the  law  of  Scotland,  persons  are  rejected  as  witnesses  in  the  causes  of 
certain  near  relatives.  Wives  and  children  cannot  be  compelled  to  give  testi- 
mony against  their  husbands  and  parents  oh  remrentiam  personarum  et  meium 
perjurii ;  see  2  Erskine's  Institutes  of  the  Law  of  Scotland,  Bk.  iv..  Tit.  2,§  24, 
p.  979  of  the  edition  of  1828.  It  appears,  however,  that  there  are  some  excep- 
tions from  the  laws  of  exclusion  "  introduced  from  necessity  to  the  effect  of  re- 
ducing the  objection  from  disqualification  to  credibility."  Such  is  the  case  of 
penuria  teslium.  This  is  confined  chiefly  to  criminal  acts  whose  secrecy  is 
studied.  Secondly,  to  domestic  occurrences  which  necessarily  exclude  the 
presence  of  strangers;  or,  thirdly,  to  the  case  of  witnesses  necessary  to  the  aft 
in  question;  see  Bell's  Principles  of  the  Law  of  Scotland,  s.  2256. 

Erskine  gives  an  instance  :  "  Children  have  been  admitted  as  witnesses  in 
an  action  brought  by  the  mother  against  her  husband  for  separation  and  main- 

>  1  N.  A.  Sel.  Rep.  i8d. 
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tSS6.        tenance  on  account  of  his  hirsh  treatment  of  her,  there  having  been  no  servants. 

Q  at  the  time  in  the  family  by  whom  the  fad  might  have  been  proved."    A  witness 

^  is  rejected  upon  his  propinquity  of  blood  to  him  who  produces  him,  though  he 

*'  stand  in  as  near  a  relation  to  the  party  who  makes  the  objection,  insomuch 

^"^*1*^  that  his  testimony  is  not  received  even  cum  notd. 

.  *  jj  **  If  the  rule  of  exclusion  be  established,  and  partial  exceptions  either  created 

r6  W  R.  ai  1  ^^  c^^^^ss  legislation  as  in  this  country  and  in  England,  or  established  by  careful 
*'*  judicial  decision  as  in  England  and  Scotland,  or  compensations  provided  by  legis- 
lation as  in  France,  the  benefits  of  the  rule  may  be  preserved,  and  all  inconve- 
niences arising  from  any  deviations  from  the  rule  may  be  either  entirely  avoided 
or  incurred  only  in  cases  of  absolute  necessity,  or  reduced  to  a  minimum. 

It  has  been  well  said  that  marriage  is  an  institution  of  natural  law  antece- 
dent to  all  forms  of  government,  and  even  to  the  organization  of  civil  society. 
The  rule  excluding  the  testimony  of  married  persons  against  each  other  is  one 
which  maintains  the  inviolable  sanctity  of  the  confidences  of  married  life.  The 
rule  has  its  foundation  in  the  deepest  and  purest  instincts  of  human  nature. 
We  can  trace  it  in  the  laws  of  almost  all  civilized  nations ;  differently  expressed 
in  the  laws  of  different  countries — sometimes  laid  down  in  distind  and  formal 
propositions  with  reasons  given  for  them,  as  in  the  law  of  England  ;  sometimes 
as  part  of  a  larger  and  wider  rule  of  exclusion.  It  seems  no  unnatural  inference 
that  it  has  existed  from  a  period  prior  to  all  legislation  as  one  of  those 

"  Unwritten  laws  by  all  men  recognized, 
"  They  are  not  of  to-day  or  yesterday, 
"  But  live  for  ever ;  nor  can  man  declare, 
"  From  whom  or  whence  they  sprang.'' 

See  Sophocles'  Antigone,  line  450. 

Such  was  the  character  of  the  rule  which  was  law  in  this  country  in  1800 ; 
and  it  appears  to  me  to  be  one  which  could  only  be  abrogated  by  an  Aft  of  the 
Legislature,  and  ought  not  to  be  lightly  set  aside  by  judicial  decision. 

I  proceed  to  examine  the  cases  which  have  or  are  supposed  to  have  in- 
fringed on  the  rule.  In  Hurrah's  case  in  1805I  the  prisoner  was  charged  with 
murder,  and  the  question  was  whether  the  widow  of  the  deceased  was  a  com- 
petent witness  to  sustain  a  claim  for  kisas  or  retaliation  in  which  she  as  an  heir 
was  supposed  to  be  interested.  By  the  Mahomedan  law-oflficer  she  was  declared 
incompetent  for  that  purpose,  and  his  opinion  is  confirmed  by  that  of  the  editor, 
apparently  Mr.  T.  H.  Harington  (see  Preface),  in  a  note.  The  case,  therefore, 
does  not  touch  the  question,  but  supports  the  proposition  that,  by  the  Mahome- 
dan Law,  an  interested  witness  is  inadmissible. 

In  Mussamut  Mughnee  v.  Ohariya?  two  wives  of  the  prisoner  gave  evi- 
dence against  him.  It  does  not  appear  that  the  question  of  the  admissibility  of 
the  evidence  was  raised.  The  case  is  reported  by  Mr.  Dorin,  who  in  a  note 
appears  to  have  misunderstood  Hurrahs  case,  and  it  is  contrary  to  that  reported 
at  p.  182  of  the  same  book.' 

Regulation  I.  of  18 10  provided  for  dispensing  with  the  attendance  and 
futwa  of  the  law-officers  in  the  Courts  of  Circuit,  and  by  s.  4  enacted  that,  "  in 
the  event  of  any  question  of  Mahomedan  law  arising  upon  such  trials,  the  same 
shall  be  recorded  upon  the  proceedings,  for  the  information  and  decision  of  the 
Court  of  Nizamut  Adawlut.    But  if  the  question  refer  to  the  competency  of  a 

M  N.  A.  Sel.  Rep.  7.  ^  i  N.  A.  Sel.  Rep.  144. 

*  Govind  and  Ram  Sakoo's  case. 
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witness,  such  witness  shall  be  examined,  leaving  the  admission  or  ultimate  re-        1866. 
jection  of  the  testimony  so  given  to  the  consideration  of  the  Nizamut  Adawlut. 
The  result  of  this  enactment  would  naturally  be  that,  in  all  doubtful  cases,  the       Qumn 
evidence,  whether  admissible  or  inadmissible,  would  be  recorded,  and  would  ^* 

have  to  be  dealt  with  by  the  Nizamut  Adawlut.  Khvroolla, 

^  Sup.  Vol., 

Regulation  XVII.  of  1817  recites  that  "  the  Mahomedan  law  of  evidence  *^PP*  "• 
in  some  cases  (especially  those  of  zina,  including  adultery,  rape,  and  incest)  [<5W.  R.  ai.] 
is  such  as  to  render  a  legal  conviction  almost  impossible,  ....  and  its 
exceptions  to  the  competency  or  credit  of  witnesses  are  in  some  instances  in- 
consistent with  the  ends  of  public  justice  "  (and  enacts,  s.  5) — "  If  the  evidence 
of  a  witness  on  a  criminal  trial  before  a  Court  of  Circuit  be  declared  by  the  Ma- 
homedan law-ofl&cer  inadmissible  on  the  ground  of  the  witness  being  a  police- 
officer,  or  an  officer  of  Government  of  any  description,  or  any  other  ground  of 
exception  in  the  Mahomedan  rules  of  evidence,  which  may  appear  to  the  Judge 
unreasonable  and  insufficient,  the  Judge  shall  cause  the  examination  of  the 
witness  to  be  taken,  notwithstanding  the  exception  stated  by  the  law-officer,  and 
shall  require  the  latter,  on  the  completion  of  the  trial,  to  declare  in  his  futwa  the 
sentence  to  which  the  prisoner  would  have  been  liable,  if  the  evidence  of  the 
witness  objected  to  had  been  admissible  under  the  provisions  of  the  Mahome- 
dan law.*'  If  the  conviction  of  the  prisoner  depended  wholly  or  exclusively  on 
the  evidence  objected  to  by  the  law-officer,  the  Judge  was  not  to  pass  any  sen- 
tence, but  to  refer  the  trial  to  the  Nizamut  Adawlut.  By  s.  4,  if  two  or  more 
Judges  of  that  Court,  on  a  deliberate  consideration  of  the  evidence  and  circum- 
stances of  the  case,  concurred  in  opinion  that  the  proof  against  the  prisoner  was 
sufficient  to  convid,  and  that  he  was,  in  every  resped,  a  proper  objed  of  punish- 
ment, the  Judges  were  deglared  competent  to  convift  and  pass-  sentence  upon 
him  as  if  he  had  been  convicted  by  the  futwa  of  the  law-officer.  This  Regu- 
lation, as  long  as  it  remained  in  force,  gave  to  the  Courts  a  discretionary  power 
to  ad  on  the  evidence  of  interested  and  other  witnesses  whose  testimony  was 
excluded  by  Mahomedan  law,  and,  amongst  others,  of  the  husband  or  wife  of 
an  accused  party. 

In  1820,  in  Lurrye  Chung's  case,^  the  Court  found  that  the  wife  of  the 
prisoner  had  been  called  to  give  evidence  against  him,  though  her  testimony 
was  wholly  unnecessary.  The  Court  say  that  the  practice  of  summoning  such 
a  near  relation  of  the  prisoner  as  a  witness  for  the  prosecution,  excepting  in  the 
case  of  urgent  necessity,  was  highly  objectionable.  In  Buldu  v.  Gunga  Singh^ 
the  Court  acted  on  the  evidence  of  the  son  of  the  prosecutor  against  the  opinion 
of  the  Mahomedan  law-officer.  In  Sheikh  Sherajdees  case,^  Mr.  Mills  says  : 
"  Though  the  testimony  of  a  wife  against  her  husba,nd  may  be  received  in  our 
Courts,  yet  the  practice  of  summoning  a  wife  to  give  evidence  against  her  hus- 
band has  always  befen  held  to  be  objectionable,  and  is  one  which  should  on  no 
account  be  encouraged."  In  Shibram  Chung's  case,*  Loch  and  Bayley,  JJ., 
expressed  themselves  in  similar  terms,  and  on  that  ground  considered  it  un- 
necessary to  refer  to  the  evidence  of  the  prisoner's  wife.  In  the  Nizamut  Adaw- 
lut Reports,  1855,  p.  213,  the  wife  of  the  prisoner  was  admitted  as  evidence 
against  him.  The  Nizamut  Adawlut  of  the  North- West  Provinces,  acting  on 
the  authority  of  the  cases  of  Mussamut  Mughnee  v.  Ohariya^  and  of  Lurrye 
Chung}  while  allowing  that  the  evidence  of  a  wife  was  admissible,  stated  that 


*  2  N.  A.  Sel.  Rep.  149.  »  N.  A.  1852,  Pt.  i.  156. 

«  3  N.  A.  Sel.  Rep.  309.  ^  N.  A.  1857,  Pt.  i.  474. 

*  I  N.  A.  Sel.  Rep.  144. 


97 


Digitized  by 


Google 


97^     MMN^AL  LA  W  k^PORtS.  APPSNDIX.  SUP.  VOL. 

1866.        the  summoning  of  the  wife  as  a  witness  for  the  prosecution  was  highly  objec- 

'    '-.         '  "  tionable. 

QuEBN  J  Yzy  wholly  out  of  consideration  the  authority  of  Mr.  Bentham  and  Mr. 

••  Livingstone,  and  attribute  no  special  value  to  their  opinions  as  to  what  should  or 

Xhvroolla,  should  not  be  enacted  as  the  law  on  this  subjeft.    Their  views  and  opinions 

,  Sop.  Vol.,     have  been  long  and  familiarly  known  to  those  employed  in  the  business  of  le- 
.App.  It*      gislation  in  this  countiy.    With  full  knowledge  of  those  opinions  and  of  what 

ifi'^.fL  21.]  had  been  done  under  Regulation  XVIL  of  181 7,  the  Government,  by  Ad  XV. 
of  1852,  in  legislating  for  Her  Majesty's  Courts,  declared  that  nothing  in  that 
Ad  contained  should,  in  any  criminal  proceeding,  render  any  husband  com- 
petent or  compellable  to  give  evidence  for  or  against  his  wife,  or  any  wife  com- 
petent or  compellable  to  give  evidence  for  or  against  her  husband.  Again,  Ad 
II.  of  1855  (an  Ad  to  improve  the  law  of  evidence  in  all  Courts  of  Justice),  by 
ss.  14, 18,  and  19,  provided  a  remedy  for  the  evils  alluded  to  in  Regulation  XVII. 
of  181 7.  By  s.  20  it  rendered  husbands  and  wives  competent  to  give  evidence 
for  or  against  each  other  in  civil  proceedings,  subjed  to  a  proviso  that  any  com- 
munication made  by  the  one  to  the  other  during  the  marriage  should  be  deemed 
a  privileged  communication,  and  should  not  be  disclosed  without  the  consent 
of  the  person  making  the  same.  It  is  clear  that  the  Legislature  deliberately  re- 
fused to  sanction  the  admission  of  wives  and  husbands  as  witnesses  for  or 
against  each  other  in  criminal  cases.  Regulations  I.  of  1 810  and  XVIL  of  1 817 
were  repealed  by  Ad  XVIL  of  1862,  and  by  that  repeal  an  end  was  put  to  any 
special  and  exceptional  powers  of  the  Zilla  Courts  to  admit  at  their  own  discre- 
tion evidence  whether  admissible  or  not  under  Mahomedan  law.  But  Regula- 
tion IX.  of  I793i  which  made  the  Mahomedan  law  the  law  of  the  Criminal 
Courts,  was  repealed  at  the  same  time. 

What  then  remained  ?  If  the  ancient  law  as  it  prevailed  in  the  conquered 
and  ceded  territories,  except  so  far  as  it  is  altered  by  the  subsequent  legislation 
of  the  conqueror,  is  to  remain,  the  evidence  is  excluded,  because  it  would  be 
excluded  by  Mahomedan  law.  If  the  repeal  of  Regulation  IX.  of  1793  is  to  be 
taken  as  a  declaration  that  the  Courts  are  no  longer  to  be  guided  by  Mahomedan 
law  in  any  resped  (and  there  is,  no  doubt,  much  to  be  said  in  favour  of  that  view 
of  the  case),  then,  I  think,  Where  we  have  no  positive  law  to  guide  us,  we  must 
ad  upon  those  universal  principles  of  right  which  are  recognized  by  our  own 
laws.  If  the  conditions  of  the  married  life  of  the  people  of  the  country  had  been 
In  all  respeds  similar  to  those  which  exist  in  our  own  country,  there  would 
not,  in  my  opinion,  be  a  doubt  on  the  present  question.  I  cannot  accept  the 
loose  pradice  of  Zilla  Judges  under  the  exceptional  powers  of  Regulation  XVII. 
of  181 7,  though  sandioned  by  the  Sudder  Court,  as  having  established  by  judicial 
decision  a  rule  on  this  subjed.  There  is  no  instance  in  which  the  question  has 
been  raised  and  formally  decided  by  the  Court  after  argument,  on  a  full  con- 
sideration of  all  that  could  be  said  on  either  side  of  the  question.  It  seems  to 
me  that  the  Sudder  Court  always  felt  that,  in  admitting  the  evidence,  it  was  on 
dangerous  ground,  and  evidently  saw  the  mischief  likely  to  result  from  doing  so. 
The  Legislature,  in  passing  Ad  II.  of  1855,  distindly  declined  to  sandion  Aeir 
pradice. 

I  must  admit,  however,  first,  that  poligamy  amongst  the  Mahomedans  and 
Kulin  Brahmins  places  wives  in  a  relation  to  their  husbands  different  from  that 
occupied  by  a  European  wife  towards  her  husband.  Secondly,  as  I  understand 
it,  the  ancient  criminal  law  of  the  Hindus  allowed  the  wife  or  husband  to  be 
called  on  to  testify  the  one  against  the  other,  though  such  evidence  was  not 
admissible  in  civil  cases ;  see  the  Dharmasastra  of  Yajnyawalc3ra  by  Roer  and 
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Montriou,  sloke  72,  p.  28;  Mitakshara  translated  by  Macnaghten;  i  Mac-        tSCC 

naghten's  Hindu  Law,  p.  246.  -^  -  ^  - 

Queen 
From  these  circumstances  it  has,  no  doubt,  been  the  case  that  in  this  coun-  ^^ 

try  the  admission  of  such  testimony  has  not  been  felt  to  be,  and  is  not  in  fact,  khyeoolla. 
a  violation  of  the  law  of  the  family  in  the  same  sense  that  it  would  be  in  a     g      v  l 
European  community     Still  the  Mahomedans  appreciated  the  wisdom  of  the      ^^'    ^  ' 
rule  as  applicable  to  the  state  of  their  own  society  ;  and  for  the  Hindus  they  are        ^^'  "' 
now  living  under  a  rule  wiser,  milder,  and  more  merciful  than  that  of  their  own  f^^*  ^'^'J 
criminal  law;  and  the  polygamy  of  Kulin  Brahmins  was  an  exceptional  institution, 

I  believe  that  in  practice  the  cases  where  a  crime  is  committed  under  such 
circumstances  that  it  cannot  be  proved  except  by  the  testimony  of  husband  or 
wife  are  rare  indeed.  I  do  not  recollect  one  such  in  the  whole  course  of  my 
reading.  It  is  easy  to  suppose  exceptional  and  extraordinary  cases,  as  Mr. 
Livingstone  and  Mr.  Bentham  have  done.  It  was  said  indeed  that*  Rush  would 
not  have  been  convicted  had  he  been  married  to  the  wretched  woman  who  lived 
with  him.  The  arguments  of  my  learned  brothers  might  have  greater  weight 
if  the  great  object  of  social  life  was  to  convict  criminals — if  we  were  bound  to 
presume  that  every  husband  against  whom  a  wife  should  be  called  was  guilty. 
I  believe  that,  if  these  suggestions  were  adopted  in  European  communities,  the 
peace  and  confidence  of  hundreds  of  houses  would  be  interfered  with  for  an  ad- 
vantage of  most  doubtful  character.  If  I  were  at  liberty  to  speculate  on  the 
subject,  I  might  say  that  some  rule  for  admitting  the  testimony  of  a  husband  or 
wife  in  exceptional  cases  might  be  enacted  by  the  Legislature. 

There  is  another  point  on  which  I  have  not  yet  touched,  viz.^  the  danger  of 
perjury.  Mr.  Fitzjames  Stephen's  observations  on  this  subject  appear  to  me 
full  of  good  sense.  He  admits,  as  every  one  must,  that,  if  considered  merely 
with  reference  to  the  discovery  of  the  truth,  the  exclusion  of  the  testimony  of 
husband  and  wife  cannot  be  defended.  At  p.  201,1  \^q  g^ys :  "  The  proposal 
to  make  a  prisoner  a  competent  witness  in  his  own  behalf  has  an  appearance  of 
system  about  it  which  at  first  sight  is  extremely  plausible.  It  would,  no  doubt, 
harmonize  with  what  I  have  called  the  litigious  theory  of  criminal  trials,  but  there 
are  strong  objections  to  it.  In  the  first  place,  the  prisoner  could  never  be  a  real 
witness ;  it  is  not  in  human  nature  to  speak  the  truth  under  such  a  pressure  as 
would  be  brought  to  bear  on  the  prisoner,  and  it  is  not  a  light  thing  to  institute 
a  system  which  would  almost  enforce  perjury  on  every  occasion.  It  is  a  mockery 
to  swear  a  man  to  speak  the  truth  who  is  certain  to  disregard  it.  At  p.  286  he 
says  :  "The  objections  already  stated  to  making  the  accused  competent  witnesses 
apply  with  greater  force  to  the  case  of  their  husbands  and  wives,  inasmuch  a3 
the  conjugal  love  which  would  lead  a  person  to  lie  to  screen  a  wife  or  husband 
is  a  better  motive  than  the  self-love  which  would  lead  a  man  to  lie  in  his  own 
case,  and  one  not  less  powerful.  It  is  so  important  that  perjury  should  not  be 
committed,  and  especially  that  it  should  not  be  committed  under  circumstances 
which  would  lead  the  public  to  sympathize  with  the  criminal,  and  it  is  so  much 
more  important  that  the  administration  of  criminal  justice  should  harmonize 
with  the  public  feeling  than  that  it  should  exhaust  all  possible  means  of  con- 
victing criminals,  that  1  think  the  utmost  modification  of  the  present  law  which 
would  be  advisable  would  be  to  permit  an  accused  person  to  call  husband  or 
wife  if  he  thought  fit." 

I  may  observe  that  in  the  case  before  us,  and  in  regard  to  which  the  reference 
was  made,  the  wives  of  four  prisoners  were  called  for  the  prosecution,  three  of 

^  Stephen's  Criminal  Law. 
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1866.        whom  gave  false  evidence  to  save  their  husbands.    The  same  result  followed 
Qygg^      from  calling  the  wife  in  the  case  from  the  North- West  Provinces  and  in  the  case 
^^  cited  from  the  Nizamut  Reports  of  1855. 

Khvroolla,  I  am  of  opinion  that  there  is  no  law  in  this  country  which  makes  the  evidence 

Sup.  Vol.,     of  a  wife  admissible  for  or  against  her  husband  in  criminal  cases  other  than 

App.  IK      charges  of  injuries  or  wrongs  done  by  the  husband  to  the  wife,  and  as  a  conse- 

r6  W.  R.  21.1  Q^^^ce  that  such  evidence  is  not  admissible  against  the  husband,  or  for  or  against 

parties  included  in  the  same  charge,  and  standing  on  their  trial  at  the  same  time 

with  her  husband.    As  to  the  latter  point,  see  the  King  v.  Smith  before  the 

twelve  Judges.^ 

There  are  two  decisions  of  the  High  Court  in  accordance  with  my  opinion, 
vtz,y  that  of  Steer  and  L.  S.  Jackson,  J  J.,  in  the  Queen  v.  Noyaudee  and  Shodee? 
decided  in  1863,  and  that  of  Kemp  and  Glover,  JJ.,  in  the  Queen  v,  Gour  Chund 
Pull? 

Campbell,  J. — I  entirely  concur  in  the  judgment  of  the  Chief  Justice. 
Any  further  question  on  the  subject  has  been  to  my  mind  cleared  up  by  the 
judgment  of  Norman,  J.  The  question  before  us  is  not  whether  it  is  under 
certain  circumstances  expedient  to  examine  the  wife,  or  what  questions  she  may 
be  properly  pressed  to  answer,  but  whether  she  is  or  is  not  absolutely  inadmis- 
sible as  a  witness  for  or  against  her  husband,  and-  for  or  against  any  person 
tried  jointly  with  her  husband  according  to  the  strict  rule  of  English  law. 

I  do  not  understand  my  colleague,  Norman,  J.,  to  found  his  objection  to 
the  admission  of  the  wife  on  a  broad  rule  which  would  equally  exclude  the  son, 
the  father,  and  other  near  relations,  as  interested  parties.  He  would  not,  I  believe, 
exclude  these  other  relations :  the  daily  practice  of  the  Courts  and  the  neces- 
sities of  justice  render  that  impossible.  The  rule  which  he  maintains  is  the 
English  rule.  * 

That  rule  he  looks  at  from  two  points  of  view — first,  that  of  natural  justice, 
and,  secondly,  with  reference  to  the  law  and  practice  of  the  Indian  Courts. 

As  respects  natural  justice,  he  considers  the  English  rule  to  be  one  of  those 
"  unwritten  laws  "  which  prevail,  or  ought  to  prevail,  all  over  the  world :  and 
although  I  have  no  doubt  that  our  function  is  in  fact  ^*jus  dicere"  not  "y«x 
-  dare,*  and  apprehend  that  we  can  hardly  at  this  time  deliver  unwritten  laws  of 
our  own  concoction,  I  notice  this  part  of  the  subject  merely  to  say  that  the  author- 
ities quoted  by  my  learned  colleague  in  regard  to  the  provisions  of  various  laws 
seem  to  me  to  show  that  the  rule  maintained  by  him,  or  anything  like  it,  has 
never  been  adopted  in  any  country  whatever  except  England.  By  none  of  the 
authorities  quoted  is  the  evidence  of  the  wife  specially  and  absolutely  excluded. 
They  all,  without  exception,  merely  refer  to  certain  cautions  and  restrictions  in 
regard  to  the  evidence  of  a  large  class  of  interested  parties,  including  all  near 
relations;  and  none  of  them  absolutely  exclude  such  evidence.  Some  old 
Mahomedan  law-books  seem  to  lay  it  down  as  a  maxim  that  the  evidence  of 
parties  standing  in  certain  positions  of  relationship  "  is  not  to  be  believed,"  be- 
cause they  are  interested :  for  instance,  parties  related  as  father  and  son,  grand- 
father and  grandson,  husband  and  wife,  master  and  slave.  I  doubt  whether 
under  this  rule  these  parties  were  ever  absolutely  excluded.  At  any  rate,  the 
Mahomedan  law  of  evidence  has  been  relaxed  in  India.    In  France,  again, 

>  I  Moody's  Crown  Ca.  289 ;  Roscoe's  Evidence  in  Cr.  Ca.  117. 
*  Unreported. 
»  I  W.  R.  Cr.  17. 
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the  rule  applies  to  a  similar  large  class  of  relations,  and  seems  to  amomit  simply        1866. 
to  this :  They  are  all  primd  facie  admissible ;  but  if  either  party  objects,  then      qu^^h     ' 
the  President  is  to  decide,  at  his  discretion,  whether  the  witness  shall  or  shall 
not  be  examined  with  reference  to  the  circumstances  of  the  particular  case.  tr-.Y    * 
There  is  no  inadmissibility  there.     So  again  in  Scotland,  the  practice,  as  set  "^* 

forth  by  my  learned  colleague,  is  in  brief  this — that  certain  near  relatives  are      "P*       * 
not  to  be  examined  except  in  case  of  necessity,  when  the  case  cannot  be  proved,  rJ^^'^^'  •, 
or  disproved  in  any  other  way.    That  is,  in  fact,  the  rule  laid  down  by  the  Sudder  ^  *  ^''J 

Court  in  this  country.     I  conclude,  then,  that  no  consent  of  nations  imposes  on 
us  the  English  rule  absolutely  excluding  the  wife,  and  the  wife  only. 

I  next  look  to  Indian  law  and  practice.  I  believe  that  thousands  of  cases 
might  be  found  in  which  both  wives  and  other  near  relations  have  been  admit- 
ted as  witnesses,  but  in  which  the  point  is  not  reported,  because  no  one  thought 
of  objecting.  That  is  the  reason  why  the  number  of  rulings  on  the  point  is 
comparatively  small.  I  doubt  whether  the  evidence  of  a  wife  was  ever  really 
excluded  on  the  ground  of  Mahomedan  law.  There  is  only  one  case  in  the 
early  reports — that  of  1809.  There  the  witness  was  in  fact  examined,  and  it 
seems  to  me  that  the  Judges  afterwards  used  the  term  "  inadmissible"  only  in 
the  sense  that  the  evidence  could  not  be  admitted  to  full  credit.  But,  be  that 
as  it  may,  my  colleague  Norman,  J.,  has  pointed  out  the  important  fact  that, 
by  a  subsequent  Regulation  (XVII.  of  1817)  the  restrictions  of  the  Mahome- 
dan law  of  evidence  were  by  express  enactment  swept  away.  To  use  the  words 
of  my  learned  colleague,  "  this  Regulation  gave  to  the  Courts  a  discretionary 
power  to  act  on  the  evidence  of  interested  and  other  witnesses,  and,  amongst 
others,  of  the  husband  or  wife  of  an  accused  party."  We  are  therefore,  I  think, 
all  agreed  that,  from  18 17  onwards,  the  evidence  of  the  wife  was  admissible; 
and  a  series  of  cases  ^ows  that  the  Courts  acted  accordingly.  What,  then,  has 
occurred  to  introduce  a  restriction  ?  Clearly  nothing,  as  it  seems  to  me.  I 
cannot  imagine  that  any  argument  can  be  founded  on  Act  II.  of  1855  for 
excluding  evidence  which  up  to  that  time  was  admissible  in  the  Company's 
Courts,  since  that  Act  in  the  most  express  terms  provided  that  nothing  con- 
tained in  the  Act  should  be  construed  to  render  inadmissible  in  any  Court  any 
evidence  which  but  for  the  Act  would  have  been  admissible  in  such  Court. 
The  Ad  merely  provided,  as  it  were,  a  minimum  of  admissibility  in  all  Courts, 
leaving  to  those  Courts  having  more  liberal  rules  the  freedom  which  they  before 
enjoyed.  It  was  principally  designed  to  relax  the  stringency  of  the  English 
law  of  evidence  in  consequence  of  recent  reforms  in  England.  It  did  not  ex- 
clude the  wife  in  criminal  cases,  although  it  did  not  go  beyond  the  reforms  of 
English  law  in  respeft  of  Courts  governed  by  that  law,  so  as  to  admit  the  wife 
ia  those  particular  Courts. 

The  real  question  seems,  in  fact,  to  be  whether  the  most  technical  parts  of 
the  English  law  of  evidence  are  to  be  introduced  into  our  Courts.  For  that  I 
think  that  there  is  not  the  least  warrant  of  law.  As  respects  the  practice,  I 
always  feel  that  in  these  matters  there  is  this  diflSculty — that  the  law  of  the  Mo- 
fussil  Courts  has  been  so  indefinite  and  uncertain  that  there  is  scarcely  any  doc- 
trine popularly  known  as  English  law  which,  somewhere  or  other,  in  the  course 
of  a  vast  number  of  judgments  extending  over  very  many  years,  may  not  be 
found  to  have  been  somewhere  quoted  by  one  or  two  Judges  for  mere  purposes 
of  argument,  illustration,  or  decision.  But,  in  my  opinion,  such  rare  misquo- 
tations do  not  establish  a  law.  The  English  law  of  evidence  was  notoriously, 
till  within  a  recent  period,  one  of  the  most  barbarous  and  artificial  in  the  world ; 
and  though  a  great  deal  of  the  worst  part  of  it  has  now  been  swept  away,  a  good 
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1^.        many  things  still  remain  which  many  people  think  bad  in  England.    At  least, 
Qowxn  "*  ^^^y  ^^^  ^^^y  supported  there,  by  the  peculiar  circumstances  of  English  law, 
^^  habits,  and  procedure,  and  are,  I  think,  altogether  inappropriate  to  a  widely 

K  RYRooLLA.  ^^^^^^^^  couutry.     I  should  think  it  a  very  great  misfortune  if,  just  when  the 
J*^  English  law  is,  bit  by  bit,  approaching  to  complete  reform,  its  most  barbarous 
^'    ^  •*     and  technical  portions  could  be  imported  into  this  country  by  the  mere  dicta  of 
-  JyPo"'   1  o^^  or  two  Judges  speaking  loosely  in  the  absence  of  definite  law.    In  the  present 
L       •    •^'•J  instance,  however,  it  seems  to  me  that  Regulation  XVll.  of  1 817,  and  Act  IL 
of  1855,  have  settled  the  matter  by  Statute,  and  that  there  is  really  no  decision 
from  1 8 10  to  1862  which  lays  down  the  doctrine  of  the  exclusion  of  the  wife. 
Both  the  High  Court  of  Madras  and  the  Sudder  Court  of  the  North- Western 
Provinces  have  recently  ruled  that  her  evidence  is  admissible.    The  only  pre- 
cautionary direction  in  which  both  the  consent  of  nations  and  the  practice  of  our 
Court  seems  to  agree,  is  that  the  Court  should  exercise  its  discretion,  and  not 
unnecessarily  force  a  near  relation  to  give  evidence  or  to  answer  unfair  ques- 
tions.   That  is,  I  think,  a  very  proper  rule,  and  it  will  probably  meet  the  diffi- 
culties which  seem  to  have  suggested  themselves  to  the  minds  erf  some  Judges ; 
but  it  is  not  exclusion  by  law.    I  would  admit  the  evidence  of  the  wife  as  not 
contrary  to  law,  because  it  seems  to  me  that  there  is  no  law  to  exclude  it,  and 
that,  in  the  absence  of  such  a  law,  all  witnesses  are  admissible,  subject  to  objec- 
tion to  their  credibility. 

Seton-Karr,  J. — We  have  not  had  the  advantage  of  hearing  counsel  on 
the  itxiportant  point  submitted  to  us  by  the  Divisional  Bench,  as  none  appeared 
an  either  side  ;  but  we  have  discussed  the  reference  together,  and  I,  personally, 
have  had  the  advantage  of  perusing  the  elaborate  judgments  recorded  by  my 
learned  colleagues,  the  Chief  Justice,  and  Norman  and  Campbell,  JJ.  I  lose 
no  time  in  recording  my  own  opinion,  which  is  in  unison  ^th  that  of  the  learned 
Chief  Justice  and  Campbell,  J. 

First,  it  seems  to  me  that  the  Mahomedan  law  can  be  no  possible  warrant 
for  our  sanctioning  the  exclusion  of  a  wife  from  giving  evidence  in  criminal 
cases  as  a  witness  for  or  against  her  husband,  or  for  or  against  other  persons 
than  her  husband  charged  jointly  with  him  on  a  criminal  trial.  The  Mahome- 
dan law  relative  to  the  admissibility  of  evidence  was  eminently  fantastic,  bar- 
barous, unjust,  and  capricious.  Regulations  were  made,  from  our  earliest  days, 
in  order  to  remedy  or  annul  its  most  patent  absurdities,  and^  of  late  years,  it  has 
been,  as  a  Code,  entirely  swept  away. 

It  next  seems  to  me  that  we  can  derive  no  warrant  for  the  exclusion  of  the 
wife's  testimony  from  any  of  the  provisions  contained  in  the  well-known  laws 
passed  for  the  improvement  of  evidence,  Act  XV.  of  1852,  and  Act  II.  of  1855. 

The  first  of  these  laws,  s.  3,  merely  enacts  that  nothing  contained  In  the 
law  shall  render  con\pf tent,  or  shall  compel  the  wife  to  give  evidence  againsi 
the  husband,  and,  vice  versd,  the  husband  against  the  wife.  As  remarked  by 
the  learned  Chief  Justice,  this  Aft  does  not  render  either  of  these  parties  abso- 
lutely incompetent ;  it  merely  leaves  matters  in  this  respect  just  as  they  were* 

The  same  remark  applies  to  the  later  and  the  more  comprehensive  enact- 
.  ment,  Act  IL  of  1855.  S.  14  of  this  law,  in  declaring  what  persons  are  incom- 
petent to  testify,  expressly  mentions  children  under  seven  years  of  age  and  per- 
sons of  unsound  mind  as  incompetent,  but  says  nothing  about  wives.  S.  20^ 
indeed,  does  expressly  recognize  the  competence  of  husband  and  wife  in  ^I 
civil  proceedings  to  give  evidence  for  or  against  each  other.  But  s.  58,  tbe  lasC. 
section  of  the  Act,  specifies  that  nothing  in  tbe  law  rimll  render  inadmiabftM 


Digitized  by 


Google 


bEN(iAL  LA  W  kEPORtS.  APPJENDI^.  SUP.  VOL      7^3 

evidence  now  admitted  in  the  Company's  Courts,  i.  e.,  in  the  Courts  of  the  mo-        1866. 
fussil.     By  this  proviso,  then,  it  seems  clear  to  me  that  the  law  of  evidence  in      q^jtsev^ 
criminal  trials  was  left  just  where  it  was. 

The  next  question  then  is,  whether,  interpreting  the  law,  and  referring  to  Khvroolia, 
the  decisions  of  the  late  Sudder  and  of  our  own  Court,  we  can  say  that  there     Sup.  Vol., 
has  been  such  an  uniform  and  consistent  course  of  decisions  from  the  com-     App.  u. 
mencement  of  this  century,  as  to  warrant  us  in  ruling  that  the  wife  has,  been  [6  W«  R.  aiO 
held,  and  ought  to  be  held,  incompetent  to  give  evidence  against,  or  for  her  hus- 
band.   The  decisions  referred  to  and  analyzed  by  my  learned  colleagues  suffi- 
ciently show  that  there  has  not  been  any  such  uniformity.     It  was  clearly  the 
practice  of  the  Courts  to  admit  such  evidence  in  cases  of  necessity,  or  when  other 
evidence  could*  not  be  procured.     Opinions  can,  no  doubt,  be  quoted  In  favour 
of  the  exclusion  of  the  wife,  but  it  is  on  account  of  this  diversity  of  opinion,  and 
possibly  of  practice,  that  we  are  now  called  on  to  say  what  is  the  correA  rule  and 
praAice,  or  to  lay  down  some  rule  for  the  future.    The  earlier  authorities  are  in 
favour  of  the  admission  of  the  wife.     Mr.  Mills,  an  eminent  public  servant,  ex- 
pressly recognizes  the  pradice ;  and  certainly,  my  own  experience  is  that,  in 
practice,  the  testimony  of  the  wife  is  constantly  admitted. 

But,  it  may  be  said,  if  there  has  been  this  uncertainty  of  law  and  this  diversity 
of  opinion,  why  not  take  the  opportunity  of  ruling  that  the  English  law,  the  oif- 
spring  of  great  intelleds,  of  liberal  institutions,  and  of  humanity  and  civilization, 
shall  be  our  guide  on  this  subjeft  ?  We  seem  all  agreed  that  the  English  law  of 
evidence  is  not  the  law  applicable  to  the  Courts  of  the  mofussil ;  but  still  it  may 
fairly  be  contended  that,  in  cases  of  doubt  or  difficulty,  we  may  endeavour  to  arrive 
at  a  sound  decision  by  reference  to  the  analogies  of  a  science,  based  on  reason, 
and  ameliorated  by  the  labours  of  jurists  and  philanthropists  of  acute  analytical 
powers,  wide  sympathies,  and  liberal  views.  It  may  be  said,  too,  in  furtherance 
of  this  view,  that  the  experience  of  other  countries  confirms  and  strengthens  the 

g)sition  of  those  who  feel  inclined  to  resort  to,  or  to  rest  their  decisions  on,  the 
nglish  law. 

In  answer  to  this,  I  would  observe  that,  as  pointed  out  by  the  Chief  Justice 
and  Campbell,  J.,  the  laws  of  other  countries  are  not  absolute  and  uniform  on 
this  point.  The  English  law  itself  admits  of  deviations  from  the  rule  of  exclu- 
sion. At  Common  Law  even,  and  before  certain  enactments  were  passed,  the 
rule  did  not  apply  where  personal  injury  had  been  committed  by  the  husband 
against  the  wife,  and  vice  varsd  (Broom's  Legal  Maxims,  p.  477),  A  difference 
of  opinion  clearly  exists  amongst  the  highest  English  authorities  as  to  whether  the 
wife  can  give  evidence  against  her  husband  in  cases  of  high  treason  (Taylor  on 
Evidence,  p.  1066);  and  other  "necessary  exceptions,"  says  the  same  authority, 
have  been  engrafted  on  the  law  of  England,  so  as  to  admit  of  the  wife's  hav« 
ing  a  remedy  against  personal  injury.  In  short,  it  seems  quite  clear  that  the  law 
of  England,  positive  as  it  is  in  many  respects  on  this  important  doctrine,  does 
admit  of  exceptions  and  qualifications ;  while  the  opinion  of  several  eminent  ju- 
rists tends  directly  to  controvert  the  soundness  of  the  principles  on  which  the 
exception  is  based,  and  to  enforce,  as  desirable  in  the  interests  of  justice,  the 
admissibility  of  the  wife's  evidence. 

The  long  extract  from  Mr.  Livingstone's  writings  quoted  by  the  learned 
Chief  Justice  sets  forth  the  arguments  for  the  admission  of  such  evidence  with 
A  logical  force,  with  a  breadth  of  view,  and  with  a  power  of  language,  which  I 
should  think  it  would  be  difficult  to  refute  or  weaken.  This  is  a  task  which  I 
certainly  shall  not  think  of  attempting. 
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1866.  On  this  particular  point,  then,  I  may  be  warranted  in  at  least  concluding 

Qy      —  that  the  soundness  of  the  English  dodrine  is  fairly  open  to  some  question. 

V.  •    I  have  always  understood  that  the  basis  of  the  English  law  in  this  respeft  is 

Khyroolla,  ^^  maxim  that  husband  and  wife  are  "  duoe  animcB  in  carnt  und"  and  that  the 
Sup.  Vol., '  admission  of  the  evidence  of  either  would  be  against  public  policy,  as  leading  to 
App.  11/     interminable  discord,  and  to  the  disunion  of  families. 
■[6W.  R.21.]  Then  admitting,  for  the  sake  of  argument,  that  much  may  be  said  in  sup- 

port of  the  exclusion  of  the  wife,  from  a  purely  European  point  of  view,  we  may 
fairly  ask  whether  the  circumstances  which  distinguish  the  marriage  tie,  and 
which  regulate  social  life  in  this  country,  are  on  a  strift  parallel  with  those  of 
civilized  Europe.  Our  learned  colleague,  Norman,  J.,  has  quoted  some  excel- 
lent lines  from  an  ancient  poet  and  moralist  relative  to  those  "unwritten  laws," 
which  are  an  emanation  from  the  Deity  himself,  and  to  which  no  human  intelleft 
ever  gave  birth.  I  admit  their  force  in  some  instances,  and  as  the  foundation  of 
all  law ;  but  for  the  matter  before  us  I  would  venture  to  quote  the  language  of 
another  ancient  author,  the  most  eminent  jurist  of  his  time,  who  tells  us — Ac- 
commodabimus,  hoc  tempore^  leges  ad  ilium  quern  prohamus  civitatis  statum — (Cic. 
de  Leg.,  Lib.  iii..  Chap.  2).  And  again — "  Constat  profe6lo  ad  salutem  civium^ 
civitatumque  incolumitatem^  vitamque  hominuniy  quietam  et  beatam  inventas  esse 
leges,  (Id.,  Lib.  ii..  Chap.  5.)  We  must  interpret  laws  in  conformity  to  the 
temper  and  constitution  of  the  people  with  whom  we  are  dealing,  and  we  must 
not  lose  sight  of  the  great  objefts  of  all  criminal  legislation. 

Now  polygamy,  we  all  know,  is  admitted  and  sanftioned  by  both  the  Hindu 
and  the  Mahomedan  creeds,  and  is  daily  pradised  in  India.  Let  us  take  a  few 
of  the  dilemmas  which  may  any  day  arise,  if  we  give  sanftion  to  the  prevalence 
•  of  the  English  rule  on  this  subjeft.  A  Kulin  Brahmin  may  have  seventy,  eighty, 
or  a  hundred  wives.  Are  we  prepared  to  say  that  not  one  of  these  women  is, 
under  any  circumstances,  to  give  evidence  for  or  against  her  husband  in  a 
criminal  trial  involving  the  most  serious  consequences  ?  It  is  true  that  it  is  not 
usual  for  such  a  husband  to  live  with  all  the  seventy,  eighty,  or  hundred  wives  at 
one  and  the  same  time  and  place;  and  that,  therefore,  it  is  not  competent  for  us 
to  base  an  argument  on  the  supposition  that  all,  or  a  majority,  or  half  a  dozen  of 
the  wives  may  be  witnesses  of  the  same  crime,  or  of  a  series  of  crimes  on  the  part 
of  the  husband,  and  that  all  the  mouths  of  all  these  wives,  of  necessity,  will  be 
shut  if  the  rule  oi  exclusion  is  to  guide  the  Courts.  But  it  is  common  for  a 
Hindu  husband  to  live  with  more  than  one  wife  at  one  and  the  same  time,  and 
in  the  same  household  or  place.  We  hear  of  the  wife  and  of  the  co-wife,  and 
of  the  elder  rani  and  the  younger  ranis,  living  together  with  the  husband  in  nu- 
merous cases.  Suppose  a  Hindu  or  Mahomedan,  in  the  secret  privacy  of  his 
household,  aftuated  by  a  fit  of  passion,  or  jealousy,  or  pique,  to  kill  one  wife,  or 
slay  a  daughter,  after  barring  the  doors  and  carefully  excluding  every  other 
competent  witness,  are  the  mouths  of  the  remaining  wives  to  be  closed,  and  is 
justice  to  be  evaded  ?  Or,  suppose  the  converse.  In  a  family,  where  there  are 
three  wives,one  is  assassinated  or  poisoned  by  one  of  others :  suspicion,  owing  to 
circumstances  which  will  suggest  themselves  to  any  niind,  falls  on  the  husband: 
of  the  two  remaining  wives,  one  knows  that  the  other  committed  the  crime,  and 
her  evidence  may  have  the  corroboration  of  the  most  important  circumstantial 
evidence ;  but  she  is  not  allowed  to  tender  the  deposition  which  would  clear 
her  husband,  and  would  convift  the  murderess,  because  she  is  the  only  witness* 
and  her  evidence  is  not  admissible  by  law.  It  would  be  very  easy  to  go  on  and 
imagine  scores  of  such  probable  and, possible  cases,  marked  by  every  variety 
and  shade  of  difiBculty.    Again,  we  have  the  custom  of  polyandry  in  the  hills 
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and  in  some  parts  of  the  plains.    Are  we  prepared  to  lay  down  this  rule  of  ex-        i866. 

ception,  and  to  push  it  to  its  farthest  and  remotest  conclusion,  by  saying  that  — r 

when  seven  husbands  commit  a  crime  in  succession,  or  labour  unjustly  under       Q^*^ 
the  suspicion  of  having  committed  various  sorts  of  crimes,  the  ends  of  justice        .  ^' 
are  to  be  defeated,  or  the  innocent  are  to  suffer,  because  the  wife  of  the  seven  ^^''^^^^^> 
may  not  be  put  into  the  witness-box  to  inculpate  or  exculpate  any  one  of  those     ^^'  ^^^'> 
seven,  to  whom  she  stands  in  the  position,  not  of  the  half  which  is  more  than      ^PP-  '*• 
the  whole,  but  of  a  seventh  portion  of  a  domestic  partner?  [6  W.  R.  31.] 

But,  it  will  be  said,  we  increase  the  temptation  to  commit  perjury,  under 
which  temptation  would  lie  the  wife  who  gave  evidence  against  the  husband, 
whom  she  either  loved  or  hated,  and  whom  she  might  wish  to  save  or  to  ruin. 
I  confess  that  this  is  a  danger  which  I  am  prepared  to  meet  at  all  times  in  order 
to  do  justice ;  and  I  cannot  admit  that  the  consideration  is  paramount  to  all 
others,  or  that  the  temptation  would  be  of  greater  force  in  the  case  of  wife  versus 
or  for  the  husband,  than  it  would  be,  or  is  daily,  in  any  case  where  passions  are 
excited  or  sympathies  are  strongly  enlisted  on  one  side  or  the  other.  Is  it  not 
fair  to  conceive  that  the  tie  which  binds  a  son  to  a  father,  a  disciple  to  a  Brahmin, 
a  shagird  to  his  pir  and  murshid,  2.  retainer  to  a  chief,  might,  in  this  country  and 
climate,  prove  at  least  as  strong  against  the  truth,  as  the  tie  which  binds  a  wife 
to  a  husband  who  has  one,  two,  or  a  dozen  other  wives,  and  who,  according  to 
his  Eastern  notions,  does  not  assign  to  any  of  them  that  high  place  in  the  affec- 
tions, or  in  the  social  circle,  which  is  conceded  to  woman  in  all  Western  coun- 
tries? 

At  any  rate,  looking  to  the  admitted  prevalence  of  perjury  in  the  Courts  of 
this  country,  this  appears  to  me  a  danger  which  we  cannot  get  rid  of,  but  which 
we  must  face  boldly,  and  endeavour  to  expos©  by  strift  judicial  enquiry  in  the  case 
of  a  wife,  just  as  we  do  in  the  case  of  any  other  person  interested,  connefted,  or 
influenced  by  peculiar  motives  and  ties,  personal  and  feudal,  secular,  social,  or 
religious. 

On  the  whole,  then,  admitting  the  seriousness  and  importance  of  this  sub- 
jeft,  as  well  as  the  possibility  of  a  fair  and  reasonable  opposition  of  judicial  opi- 
nions, I  have  come  to  the  conclusion  that,  looking  to  the  law  and  pradice,  as 
well  as  to  the  ends  of  justice  and  to  grounds  of  public  policy,  the  questions  re- 
ferred to  us  by  the  Divisional  Bench  should  be  answered  by  us  in  the  affirmative. 

My  reasons  I  would  sum  up  as  follows  : — 

1 .  TheMahomedan  law,  besides  being  barbarous  and  uncivilized,  no  longer 
rules  or  influences  the  decisions  of  our  Courts  on  points  of  evidence. 

2.  The  evidence  of  a  wife  is  not  rendered  inadmissible  by  any  enactment 
of  the  Anglo-Indian  Legislature. 

3.  There  exists  no  such  consistent  und  uniform  current  of  decisions  of 
the  highest  Courts  in  the  country,  as  would  exclude  the  wife ;  but,  on  the  con- 
trary, in  spite  of  some  diversity  of  opinion,  the  practice  has  been  to  take  such 
evidence. 

4.  Granting  that  we  may  have  recourse  to  the  principles  and  analogies  of 
English  law  in  cases  of  difficulty  and  doubt,  there  is  some  reason  to  think  the 
state  of  the  English  law  on  this  head  not  wholly  unassailable,  and  there  is  every 
reason  to  conclude  that  it  would  be  highly  inapplicable  to  the  peculiar  circum- 
stances of  this  country,  as  well  as  that  it  might  tend  to  defeat  the  ends  of  justice, 
and  to  encourage  secret  and  violent  crime. 
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1866.  Kemp,  J. — ^These  papers  have  come  to  me  after  my  learned  colleagues  have 

•"■qJJ^^JJ —  recorded  their  elaborate  judgments.    The  last  word  generally  is  an  advantage ; 

^  but  in  this  instance  so  much  has  been  said,  and  so  well  said,  on  both  sides 

*'  of  the  question,  that  I  feel  that,  whether  I  agreed  or  differed  with  the  majority, 

Khyroolla,  j  could  only  give  my  simple  concurrence  with  one  view  or  the  other.  Whether 

Sup.  Vol.,     jjjg  evidenceof  a  wife  for  or  against  her  husband,  and,  vice  versd,  that  of  a  husband, 

App.  II.      jg  properly  excluded  in  Courts  which  have  to  administer  the  law  of  England,  is 

[6  W.  R.  ai.]  a  question  upon  which  I  feel  that  I  am  not  competent  to  give  any  opinion  worth 

having.  My  own  feelings  and  impressions  are  that  it  is  properly  excluded,  and 

when  I  find  such  eminent  Judges  as  Lord  Hardwicke,  Lord  Kenyon,  Justice 

Buller,  and  others  of  the  like  stamp  holding  the  same  opinion,  I  am  content  to 

err  in  such  company.    But  that  is  not  the  question  before  us.    Our  Courts  are 

not  bound  to  administer  the  law  of  England.    Is  there,  then,  any  Regulation  or 

Ad  of  Government  which  enacts  that  such  evidence  is  not  admissible  in  our 

Courts,  and  has  such  evidence  been  admitted  or  not  in  our  Courts  ? 

The  judgments  of  the  learned  Chief  Justice,  and  Seton-Karr  and  Campbell, 

if  J.,  have  fully  convinced  me  that  such  evidence  is  not  excluded  by  any  Regu- 
ation  or  Aft,  and  that  the  current  of  decisions  in  our  Courts  is  on  the  whole  in 
favour  of  its  admission.  It  would  be  presumptuous  in  me  to  attempt  to  add  any- 
thing to  the  able  and  elaborate  arguments  of  those  learned  Judges,  and  I  content 
myself  with  expressing  my  concurrence  in  the  opinion  expressed  by  them.  I 
have  held  a  different  opinion  hitherto,  but  I  yield  to  the  new  light  which  has 
been  thrown  on  the  subject,  and  frankly  admit  that  I  have  hitherto  taken  a 
more  impulsive  than  sound  view  of  this  question. 
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Abduotion^ 

See  Unlawful  Assembly,  2, 
Abduction  per  se  no  offence — 

See  Warrant,  3. 
Abetment— 

Abetment— Pfwfl/  Code  (Ad  XL  V.  of 
j86o),  ss.  107,  202,  382 — Omission  to  in^ 
form  police  when  an  offence  has  been  com^ 
miiiedJ]  An  omission  to  give  information 
that  a  crime  has  been  committed  does  not, 
under  s.  107  of  the  Penal  Code,  amount  to 
abetment,  unless  such  omission  involves  a 
breach  of  a  legal  obligation.  A  private  in- 
dividual is  not  bound  by  any  law  to  give 
information  of  any  offence  which  he  has 
seen  committed. — Queen  v.  Khadim 
Sheikh,  4  B.  L.  R.  A.  Cr.  7  [or  p.  157]. 

See  Appeal,  4. 
Waging  War. 

Abetment  of  False  Charge— 
See  False  Charge,  3. 

Abkari  Laws- 
See  Excise, 

Abkari  Rules- 
See  Lord's  Day  Act. 

Absence  of  Accused— 

Passing  sentence  in.    See  Examina- 
tion OF  Witnesses. 

Absence  of  Oomplainant— 

I.  Absence  of  Complainant — Dis^ 
missal  of  charge  for  default — Discharge 
of  accused'-Penal  Code  (Aa  XLV,  of 
i860),  ss.  J4J,  342 J\  The  complainants 
preferred  a  charge  against  the  accused 
under  ss.  143  and  342  of  the  Penal  Code 
for  wrongfully  and  unlawfully  confining 
them.  The  complainant  and  his  witnesses 
did  not  attend  on  the  day  fixed  for  the 
trial,  and  the  Deputy  Magistrate  struck 
off  the  case.  Subsequently  the  complain- 
ants applied  to  the  Distri6l  Magistrate 
that  their  evidence  might  be  heard,  and 
the  case  tried.  The  Distridl  Magfistrate 
referred  the  case  to  the  High  Court,  re- 
commending that  the  Deputy  Magistrate 
should  rehear  the  case.  The  High  Court 
considered  the  reference  unnecessary; 
there  had  been  no  trial ;  the  accused  was 
simply  discharged  because  the  complain- 
ants and  their  witnesses  were  not  m  at- 
tendance ;  and  the  Deputy  Magistrate's 
order  was  not  illegal. — Queen  v.  Abdul 
Biswas,  7  B.  L.  R.  8  note  [or  p.  357]. 

2.  Absence  of  Complainant — Dis' 
charge  of  accused'^Criminal  misappro* 


Absence  of  Complainant  {contd,)-^ 

priation — Criminal  Procedure  Code  (A^ 
XXV,  of  i86rjf  ss,  248  and  259,  and 
chaps,  14  and  75.]  Glover,  J. — ^T*he  mere 
fadl  of  a  summons  having  been  issued  for 
criminal  misappropriation,  in  the  first  in- 
stance, instead  of  a  warrant,  under  s.  2^, 
did  not  bring  the  case  within  the  purview 
of  chap.  15  of  the  Code  of  Criminal  Pro- 
cedure, or  allowed  the  Magistrate  to  dis- 
miss the  complaint  under  s.  259  for  the  ab- 
sence of  the  complainants.  This  is  clearly 
illegal.  The  case  remained  subjedl  to  the 
rules  laid  down  in  chap.  14  of  the  Code, 
and  there  is  no  provision  in  that  chapter 
for  the  dismissal  of  complaints  on  account 
of  non-attendance  of  complainants.-* 
Queen  v.  Bhagabati  Suthran,  7  B.  L.  R.  9 
note  [or  p.  358]. 

3.  Absence  of  Complainant— 
Wrongful  confinement — Penal  Code 
(Aa  XL  V,  of  i860),  s,  347.]  A  Deputy 
Magistrate  has  no  power  to  dismiss,  in 
default  of  prosecution,  a  charge  laid  under 
s.  347  of  the  Penal  Code,  of  wrongfful  con- 
finement for  the  purpose  of  extorting 
money.  Where  the  evidence  of  a  prose- 
cutor and  his  witnesses  is  taken  in  the  pre- 
sence of  the  accused,  and  the  case  is  post- 
poned by  the  Court  for  the  evidence  of 
witnesses  for  the  defence,  the  case  ought 
not  to  be  dismissed  for  default  of  prosecu- 
tion, if  on  the  day  to  which  it  has  been 
postponed  the  prosecutor  is  not  present.—- 
Queen  v,  Bidur  Ghose,  7  B.  L.  R.  9  note 
[or  p.  358]. 

Accomplioe — 

I.  Accomplice  —  Corroboration  — 
Evidence  as  to  prisoner* s previous  charac* 
terJ]  In  a  case  in  which  the  principal 
evidence  against  the  accused  is  the  evi- 
dence of  an  approver,  the  Sessions  Judge 
should  carefully  warn  the  jury  of  the  in- 
firmity which  attaches  that  evidence,  and 
he  sh6uld  also  tell  them  (if  the  Adl  be  so) 
that  the  approver  is  speaking  under  the 
influence  of  any  offer  of  conmtional  par- 
don. The  corroboration  of  the  evidence 
of  an  approver  should  arise  from  other 
evidence  relative  to  fa<5ls  which  implicate 
the  prisoner  in  the  same  way  as  the  story 
of  the  approver  does.  Evidence  of  charac- 
ter and  previous  condu<5l  of  a  prisoner, 
being  matters  of  prejudice,  and  not  diredl 
evidence  of  fa<5ls  relevant  to  the  charge 
against  the  prisoner,  ought  not  to  bo 
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Aooomplioe  (contd,)-^ 
allowed  to  go  to  the  jury. — Queen  v. 
Baikanthanath  Banerjee,  3  B.  L.  R.  F.  B. 
3  note  [or  p.  80]. 

2.  Accomplice — Evidence  of  appro- 
ver^ The  evidence  of  an  approver  is 
not  sufficient  to  convidl  a  person  charged 
with  an  offence. — Queen  v.  Tulsi  Dosad, 
3  B.  L.  R.  A.  Cr.  66  [or  p.  130]. 

3.  AccoMPLic  E — Evidence  of— 
Judge^s  summing'up — Evidence  of  ac- 
cused's bad  character — Improper  admis- 
sion of  evidence — Discharge  of  prisoner 
on  appeal— Recording  deposition .]  W  here 
a  Sessions  Judge,  in  his  charge  to  the  jury 
in  a  case  in  which  an  approver-accomplice 
gave  his  evidence,  drew  the  attention  of 
the  jury  to  the  necessity  for  requiring  cor- 
roboration to  approver's  evidence  before 
they  could  convict  upon  it,  and  the  jury, 
notwithstanding  his  charge,  convicted 
upon  the  uncorroborated  evidence  of  the 
accomplice,  it  was  held,  following  a  Full 
Bench  case  cited,  that  the  High  Court 
could  not  interfere  with  such  conviction. 
Where  a  Sessions  Judge  omitted  in  his 
charge  to  the  jury  to  comment  on  differ- 
ent parts  of  the  evidence  for  the  defence, 
to  wnich  he  simply  alluded  as  being  un- 
important, and  allowed  evidence  as  to 
character  and  hearsay  evidence  to  go  to 
the  jury,  the  High  Court  acquitted  the 
prisoner,  the  other  evidence  in  the  case 
being  insufficient  for  conviction.  Evi- 
dence as  to  character  ought  not  to  be  laid 
before  a  jury,  but  should  only  be  taken 
and  considered  by  the  Sessions  Judge 
in  awarding  punishment. — Queen  v, 
Mahima  Chandra  Das,  6  B.  U.  R.  Ap. 
108  [or  p.  346]. 

4.  Accomplice — Testimony  of — Cor- 
roboration— Criminal  Procedure  Code 
(Aa  XXV,  of  1861),  ss.  419,  426— Re- 
versal of  finding,^  The  uncorroborated 
testimony  of  one  or  more  accomplice  or 
accomplices  is  sufficient  in  law  to  support 
a  conviction  (see  A61  I.  of  1872,  s.  133). 
The  evidence  of  accomplices  should  not 
be  left  to  the  jury  without  such  directions 
and  observations  from  the  Judge  as  the 
circumstances  of  the  case  may  require, 
pointing  out  to  them  the  danger  of  trust- 
ing to  such  evidence  when  it  is  not  cor- 
roborated by  other  evidence.  The  omis- 
sion to  do  so  is  an  error  in  law  in  the 
summing-up  by  the  Judge,  and  is,  on 
appeal,  a  ground  for  setting  aside  the 
conviction,  when  the  Appellate  Court 


Aocomplioe  {contd,) — 

thinks  that  the  prisoner  has  been  preju- 
diced by  such  omission,  and  that  there 
has  been  a  failure  of  j ustice.  The  nature 
and  extent  of  the  corroboration  requisite 
explained  and  illustrated.  The  word 
"  reverse  "  in  ss.  419  and  426,  Code  of 
Criminal  Procedure,  means  to  make  void, 
to  set  aside  or  annul,  and  not  merely  to 
change  or  turn  into  the  contrary. — Queen 
V.  Elahi.  Bax,  B.  L.  R.  Sup.  Vol.  459 
[or  p.  710]. 
See  Confession,  4. 
Sentence,  3. 

Aooount — 
See  Criminal  Breach  op  Trust,  i. 

Account-Books— 

Dishonest  removal  of.  See  Partner, 

I. 
Forcibly  taking  away.  See  Theft. 
Taking  Possession  of.  See  Partner, 
2. 

Accused- 
See  Examination  of  Accused. 
Passing  Sentence  in  Absence  of.  See 
Examination  op  Witnesses. 

Acquittal— 

AcftUiTTAL  —  Criminal  Procedure 
Code  (Act  XXV.  of  1861),  ss,  402^40^ — 
Powers  of  Hi^h  Court — Appeal — Revi- 
sion— Alteration  of  verdict  and  sentence 
— Joint  charges,"]  The  High  Court  has 
no  power,  either  as  a  Court  of  Appeal 
or  as  a  Court  of  Revision,  to  reverse,  alter, 
or  set  aside  a  verdict  of  acquittal,  even  if 
it  be  contrary  to  the  evidence.  A  Magis- 
trate should  not  send  up  joint  charges  to 
the  Sessions  Court  against  persons  who 
take  part  in  a  riot  on  opposite  sides,  as 
they  have  not  a  common  object.  But 
where  a  person  had  been  so  jointly 
charped,  and  rightly  convicted  by  the 
Sessions  Court,  held  (Macpherson,  J., 
dissentin|r)  that,  as  the  prisoner  had  not 
been  prejudiced  by  the  mistake  of  the 
Magistrate,  there  was  no  sufficient  ground 
for  setting  aside  his  conviction  or  ordering 
a  new  trial. — Queen  v.  Sheikh  Bazu,  B. 
L.  R.  Sup.  Vol.  750  [or  p.  738]. 

See  Discharge,  i. 
Jury,  s. 
Revision,  4,  5. 

Acquittal  by  Jury- 
See  Privileged  Communication. 

Act  XXXIV.  of  1860  (State  Pri- 
sonere)— 
See  Habeas  Corpus,  2. 
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Act  II.  of  1866  (Evidence)— 
S.  24.  See    Privileged  Communi- 
cation. 
S.  28.  See  False  Evidence,  12. 

Aot  XXI.  of  1866  (Al^cari)— 

See  Excise. 
Act    III.    of    1857  (Cattle.tre». 

P€U3S)— 

See  Nuisance. 
Act  VI.  of  1857  (Land  Acquisi- 
tion)— 
S.  8.  See  Right  of  Way. 
Aot    XI.    of    1857    (State    Of- 
fences)— 
See  Waging  War. 
Act  XIII.  of  1867  (Opium)— 

Ss.  20,  30.  See  Opium. 
Act    III.    of    1868    (State    Pri- 
soners)— 
See  Habeas  Corpus,  2,  3. 
Act  X.  of  1860  (Rent)— 

S.  145.  See  Fraudulent  Removal 
of  Property. 
Act  XIII.  of  1869  (Artificers)-. 

See  Artificers. 
Act  XXVII.  of  1880  (Certificate 
to  collect  Debts)— 
See  Possession,  i. 

Act  XXXI.  of  1860  (Arms)— 

See  Disobedience  to  Public  Ser- 
vant, 3. 

Ss.  25,  26,  32.  See  Arms'  Act,  i. 

S.  32.  See  Arms'  Act,  2. 
Act  V.  of  1861  (PoHce)— 

See  Police-Officer. 

S.  17.  See  Executive  Order. 
Act  X.  of  1862  (Stamp)— 

S.  50,  cl.  2.  See  Stamp. 

Act  XV.  of  1862  (Amending  Ori- 
mincJ  Procedure  Code)— 

S.  I.  See  Sentence,  7. 

Act  XVII.  of  1862  (Repealing 
Enactments)— 
See  Review. 
S.  4.  See  Waging  War. 

Act   XVIII.    of  1862  (Criminal 

Procedure,  Supreme  Courts)— 

S.  41.  See  Statement  op  Accused. 

Act  III.  of  1864  B.C.  (Moftissil 
Municipality) — 
S.  66.  See  Daily  Fine,  2. 
S.  67.  See  Nuisance,  10. 
Act  V.  of  1864B.C.  (Canal-tolls)- 
S.  16.  See  Obstructing  Naviga- 
tion. 


Act  VI.  of  1864  (Whipping)— 

See  Whipping. 

Act  VII.  of  1864  B.C.  (Salt)— 
S.  16.  See  Salt. 

Act  VI.   of  1866  B.C.   (Native 
Labourers)— 
Ss.  31,  32.  See  Labourers'  Wages. 

Act  Vn.  of  1865B.C.  (Slaughter- 
houses)— 
S.  7.  See  Slaughter-house,  i. 

Act  XI.  of  1865  (MofUssil  SmaU 
Cause  Courts)— 
S.  21.  See  False  Evidence,  2. 

Act  Xin.  of  1865  (High  Court's 
Criminal  Procedure)— 
See  High  Seas. 
S.  8.  See  Deposition. 

Act  XX.  of  1865  (Pleaders  and 
Mukhtars) — 

See  MOOKHTEAR,  1  to  4. 

Act  IV.  of  1866  B.C.  (Calcutta 
Police)— 
S.  26.  See  Summary  Conviction. 

Act  VI.  of  1866  B.C.  (Amending 
Ben^.  Act  VI.  of  1863)— 

Conviction  under.  See  Sentence,  2. 

Act  XX.  of  1866  (Registration)— 
Ss.  93,  94.  See  False  Personation. 

Registration,  2. 
S.  95.  See  Jurisdiction,  3. 
Registration,  i. 

Act  IX.  of  1868  (Taxing  Profes- 
sions and  Trades)- 
S.  17.  See  Certificate-tax. 

Act  XrV.  of  1868   (Contagious 
Disecuses)— 

Ss.   II,  21.  See  Common  Prosti- 
tutes. 

Act  XXVII.  of  1870  (Amending 
Penal  Code)— 
Ss.  10,  294A.  See  Lottery  Office  . 

ActVin.of  1871  (Registration)— 
S.  82.  See  Jurisdiction,  7. 

Act  X.  of  1873  (Oaths)— 
Ss.  5,  13.  See  Evidence,  ii. 
S.  13.  See  Oath. 

Act  X.  of  1876  (High  Court's  Cri- 
minal Procedure)— 
S.  147.  See  Transfer  of  Case,  4. 

Actual  Possession — 
See  Possession. 

Additional  Bvidence— 
See  Appeal,  5. 
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Additional  Inquiry— 

See  Remand,  3. 

Adjournment- 
See  Remand,  2. 

Admissibility  of  Evidence— 
See  Evidence,  4,  5. 

Admission- 
See  Evidence,  9. 
Threat. 

Afladavit— 
See  Habeas  Corpus,  i. 

Afflray- 

See  Nuisance,  6,  7,  12. 

Allegiance — 
See  Habeas  Corpus,  3. 

Alteration  of  Oharee  after  Ac- 
cused pleads  Gmlty— 
See  Private  Defence,  3. 

Alteration  of  Verdict  and  Sen- 
tence- 
See  AcftUITTAL. 

Alternative  Oharge — 
See  False  Evidence,  10,  13. 

Alternative  Finding- 
See  False  Evidence,  ii,  13. 

Alternative  Statements- 
See  False  Evidence,  4. 

Annoyance- 
See  Nuisance,  6,  7. 

Answers   to    Police    or    Magis- 
trate- 
See  Statements  of  Accused. 

Appeal— 

1.  Appeal — Criminal  Procedure  Code 
(Act  XXV,  of  1861J,  s.  4ir— Separate 
offences.^  A  was  convicted  of  offences, 
under  ss.  143,  447,  and  21 1  of  the  Penal 
Code,  and  sentenced  by  the  Magistrate 
to  one  month's  imprisonment  for  each 
offence.  Held  that,  under  s.  411  of  A61 
XXV.  of  1 86 1 ,  there  was  no  appeal.  The 
separate  sentences  could  not  be  taken 
tog'ether,  and  combined  into  one  sen- 
tence, so  as  to  give  a  right  of  appeal. — 
Oueen  v.  Nagardi  Paramanik,  i  B.  L. 
R.  A.  Cr.  3  [or  p.  2]. 

2.  Appeal — Letters  Patent,  186$,  s. 
36 — Criminal  Procedure  Code  (Act 
XXV.  of  1861),  s.  420.]  When  a  crimi- 
nal appeal  is  heard  by  two  Judges  sitting 
as  a  Division  Court,  and  they  differ  in 
opinion,  the  opinion  of  the  senior  Judge 
must  prevail  under  s.  36  of  the  Letters 
Patent  of  the  High  Court,  notwithstand- 


Appeal  (contd.)^ 

ing  s.  420  of  the  Criminal  Procedure 
Code. — Queen  v.  Kazim  Thakoor,  2  B. 
L.R.  F.'B.  25[orp.5i]. 

3.  Appeal — Criminal  Procedure  Code 
(Act  VIIL  of  1869),  ss,  44sA,  445C— 
Deputy  Commissioner,^  The  right  of  ap- 
peal to  the  High  Court  given  by  s.  445C 
of  the  Criminal  Procedure  Cocie  to  per- 
sons convicted  on  a  trial  held  by  an  offi- 
cer invested  with  the  power  described  in 
s.  445.A.  is  confined  to  cases  in  which  the 
officer  has  exercised  that  power. — Queen 
V.  Dhona  Bhooya,  5  B.  L.  R.  658  [or 
p.  222]. 

4.  Appeal — Code  of  Criminal  Proce^ 
dure  (Act  XXV.  of  1861J,  ss.  407,  426J] 
A  was  charged  with  the  offence  of  volun- 
tarily causmg  hurt  to  C,  and  B  was 
charged  with  the  same  offence,  and  also 
with  the  offence  of  abetting  A.  The  Ma- 
gistrate found  A  guilty  of  the  offence,  and 
sentenced  him  to  three  months'  rigorous 
imprisonment,  The  Magistrate  also 
found  B  guilty  of  abetment  of  the  offence 
of  voluntarily  causing  hurt  to  C,  and 
sentenced  him  to  one  month's  rigorous 
imprisonment  and  a  fine.  On  appeal,  the 
Sessions  Judge  held  that  there  was  no 
evidence  to  convi(5l  A,  and  he  according- 
ly released  the  prisoner.  The  appeal  of 
D,  however,  was  rejected,  on  the  ground 
that  the  evidence,  though  it  did  not  prove 
him  guilty  of  abetment,  proved  him  guilty 
of  voluntarily  causing  hurt,  and,  there- 
fore, under  s.  426  of  the  Code  of  Crimi- 
nal Procedure,  the  sentence  could  not  be 
reversed.  No  "error  or  defe<5l  either  in 
the  charge  or  in  the  proceedings  on  trial " 
was  alleged.  Held  (by  Mitter,  J.)  that 
s.  426  of  the  Code  of  Criminal  Procedure 
did  not  apply. — Queen  v.  Mahendranath 
Chatterjee,  5  B.  L.  R.  Ap.  39  [or  p.  226]. 

5.  Appeal — Criminal  Procedure  Code 
(Act  VUI.  of  i86g),  s.  422.]  Upon  an 
appeal  from  a  sentence  passed  by  a  Ma- 
gistrate, the  Sessions  Judge  remanded 
the  case  for  the  purpose  of  additional  evi^ 
dence  being  taken  by  the  lower  Court. 
Such  evidence  having  been  taken  by  the 
Magistrate,  the  case  was  returned  to  the 
Appellate  Court.  The  Sessions  Judge 
then  disposed  of  the  case  in  the  manner 
prescribed  by  s.  419  of  the  Criminal  Pro- 
cedure Code.  On  an  application  by  the 
prisoner  to  the  High  Court  to  be  allowed 
to  appeal  on  the  merits  of  the  case  under 
s.  408,  Aa  XXV.  of  1861,  held  no  appeal 
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Appeal  (contd.)-- 

lay  to  the  High  Court  on  the  merits. — In 
the  Matter  of  the  Petition  of  Dhanobar 
Ghose,  6  B.  L.  R.  483  [or  p.  306]. 

6.  Appeal — Power  of  a  single  Judge 
of  the  High  Court.']  A  Judge  of  the  High 
Court,  sittinfif  alone  on  the  Appellate  Side, 
has  the  power  to  hear  and  dispose  of  ap- 
peals in  criminal  cases. — Queen  v,  Chan- 
dra Jugi,  9  B.  L.  R.  6  [o?  p.  485]. 
See  Accomplice,  3. 

AcauiTTAL. 

Review. 

Revision,  i. 

Summary  Trial. 

Application  for  Copies — 

See  Copies  of  Records. 

Approver- 
See  Accomplice. 

Arms'  Act— 

1.  Arms'  Act  (XXXI.  of  i860),  ss.  25, 
25,  26,  32 — Carrying  or  possessing  arms 
without  a  license — Issue  of  summons  or 
warrant  without  specifying  the  charge.] 
In  districts  where  s.  32  of  Act  XXX 1.  of 
i860  is  not  in  force,  it  is  not  an  offence  to 
be  in  possession  of  arms. — In  the  Matter 
of  the  Petition  of  Baboo  Rameshar  Pra- 
sad Narayan  Singh,  9  B.  L.  R.  Ap.  34 
[or  p.  545]. 

2.  Arms'  Act  (XXXI.  of  i860),  s.32 
— Possession  of  arms  without  license,] 
The  mere  possession  of  arms  is  no  of- 
fence under  Aa  XXXI.  of  i860  in  dis- 
tridls  where  s.  32  of  the  A<51  is  not  in 
force. — In  re  Madnarain  Pari,  9  B.  L.  R. 
34  note  [or  p.  546]. 

See  DisoBEDiExcE  to  Public  Ser- 
vant, 3. 

Arre€U*8  of  Rent- 
See  Tolls. 

Arrest- 
See  Tolls. 

Transfer  of  CvVSE,  3. 
Waging  War. 
Warrant,  2. 

Arrest  and  Detention  of  Accused 
and  Witnesses — 
See  Warrant,  i. 

Arrest  of  Judgment — 

See  Statement  of  Accused. 

Artificers — 

I.  Artificers — Act  XIII,  of  i8^g — 
Servants — Artificer,  workman,  labour- 
er,] Act  X III.  of  1859  does  not  apply 
to  contracts  for  a  "chakri,"  don^cstic  or 


Artificers  (contd,)— 
personal  service,  but  to  contracts  to  serve 
as  artificer,  workman,  or  labourer. — In 
the  Matter  of  Domestic  Servants,  3  B. 
L.  R.  A.  Cr.  32  [or  p.  109]. 

2.  Artificers — Act  XI  I,  of  iS^g — 
Breach  of  contract  to  supply  wood,]  A 
breach  of  contract  to  supply  wood  does 
not  fall  within  the  purview  of  Act  XIII. 
of  1859. — In  the  Case  of  the  Upper  As- 
sam Tea  Company  v,  Thopoor,  4  B.  L. 
R.  Ap.  I  [or  p.  166]. 

Assault— 

Assault — Causing  hurt — ^^  Autrefois 
acquit '  '—Penal  Cade  (Act  XL  V.  of  i860), 
s.  J52 — Criminal  Procedure  Code  (Act 
XXV.  of  j86i),  s,  s^.]  a  person  who  is 
tried  and  discharged  for  the  offence  of 
assault  under  s.  352,  Penal  Code,  cannot 
again,  upon  the  same  complaint,  be  tried 
for  "causing  hurt." — Kaptan  v,  G.  M. 
Smith,  7  B.  L.  R.  Ap.  25  [or  p.  444]. 

Assertion  of  Proprietary  Right- 
See  Dismissal  of  Complaint,  5. 

Assessors— 

li  Assessors  —  Summing-tip  to  — 
Waging  war  against  Queen — Conspira- 
cy to  wage  war — Treason-^Misprison  of 
treason — Limitation  of  period  of  prose- 
cution— Documents,  Admissibility  of,  in 
evidence  —  Penal  Code  (Act  XLV,  of 
i860),  s,  121 — Criminal  Procedure  Code 
(Act  XXV,  of  186 1),  s,  379—7  Will,  III,, 
C'  J»  s.  5.]  Although  the  Code  of  Criminal 
Procedure  does  not  expressly  provide  for 
summing-up  of  the  evidence  in  a  trial 
with  the  aid  of  assessors,  there  is  nothing 
in  the  Code  to  prevent  a  Judge  from 
summing-up  the  evidence  to  the  asses- 
sors. Where  one  of  the  two  assessors 
says  that  he  thinks  it  proved  that  a  war 
was  waged  against  the  Queen,  that  there 
was  a  conspiracy  to  carry  on  that  war, 
and  that  the  prisoner  is  guilty  of  all  the 
acts  charged,  and  the  other  assessor  con- 
curs with  him,  it  cannot  be  said  that  the 
assessors  have  given  no  reason  of  their 
opinion.  The  offence  of  engaging  in  a 
conspiracy  to  wage  war,  and  that  of 
abetting  the  waging  of  war  against  the 
Queen,  under  s.  121  of  the  Penal  Code, 
are  offences  under  the  Penal  Code  only, 
and  are  not  treason  or  misprison  of  trea- 
son ;  and  therefore  the  provisions  of  the 
Statute  7  Will.  III.,  c.  3,  s.  5,  are  not 
applicable.  The  Gazette  of  India,  or  Cal- 
cutta Gazette,  containing  official  letters 
on  the  subject  of  hostilities  between  the 
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Assessors  (conid.)-^ 
British  Crown  and  Mahomedan  fanatics 
on  the  frontier,  were  rightly  admitted  in 
evidence,  under  ss.  6  and  8  of  Act  II.  of 
i855»  as  proof  of  the  commencenent, 
continuation,  and  determination  of  hos- 
tilities. Similarly,  under  s.  6,  a  printed 
letter  from  the  Secretary  to  the  Govern- 
ment of  the  Punjab  to  the  Secretary  to 
the  Government  of  India  was  properly 
resorted  to  by  the  Court  for  its  aid  as  a 
document  of  reference.  It  was  not  ne- 
cessary that  these  documents  should  be 
interpreted  to  the  prisoner.  It  was  suffi- 
cient that  the  puiposes  for  which  they 
were  put  in  were  explained. — Queen  v. 
Amiruddin,  7  B.  L.  R.  63  [or  p.  367]. 

2.  Assessors — Summing'Up  to — 
Statement  before  Magistrate!]  Where 
a  statement  made  by  an  accused  before 
the  Magistrate  bears  the  Magistrate's 
attestation,  proof  of  the  statement  having 
been  made  is  not  necessary,  but  the  pro- 
ceeding must  be  presumed  to  be  regu- 
lar until  the  contrary  is  shown.  A  sum- 
ming-up of  the  evidence  is  not  required 
in  a  case  tried  by  assessors. — Queen  v, 
Joge   Poly,  7  B.  L.  R.  67  note  [or  p. 


36|] 


ee  Plea  of  Guilty. 


Attached  Property— 

Attached  Property — Review  of  or- 
der in  criminal  case — Fraud — Forfeited 
property — Criminal  Procedure  Code 
(Act  ^XV,  of  i860,  ss,  T84,  18s— Pe- 
nal Code  (Act  XLV.  of  i860),  s,  174.] 
Where  property  of  an  absconding  offend- 
er had  been  attached  and  declared  to 
be  at  the  disposal  of  Government  under 
s.  184  of  the  Criminal  Procedure  Code, 
and  the  offender  was  subsequently  con- 
victed under  s.  174  of  the  renal  Code, 
and  such  conviction  was  upheld  on  ap- 
peal, held  that  the  High  Court  had  no 
power  to  make  any  order  with  respect  to 
such  property.  Where  an  order  tor  the 
release  of  the  property  so  attached  had 
been  obtained  from  the  High  Court  on 
an  ex'parte  application,  and  on  an  in- 
correct statement  of  facts,  the  High 
Court,  on  the  application  of  the  Govern- 
ment, cancelled  such  order. — In  the 
Matter  of  the  Petition  of  the  Govern- 
ment of  Bengal,  9  B.  L.  R.  342  [or  p. 
525]. 

Atteinpt  at  Murder- 
See  JSTvidbnce,  II. 


Attempt  at  Rape- 
See  Sentence,  i. 

Attempt  to  commit  Oflfenoe — 

Attempt   to    commit  Offence — 
Acts  sufficiently  indicative  of — Penal 
Code  (Act  XLV.  of  i860  J,  ss,  511,  4s6— 
Possession  of  a  fire-ball,']    Held,   by 
Glover,  J.,  that  incendiarism  having,  on 
several  occasions,  occurred  in  a  village, 
produced  by  a  ball  of  rag  with  a  piece 
of  burning  charcoal  within  it,  and  the. 
prisoner  one  evening  being  discovered 
to  have  a  ball  of  that  description  con- 
cealed in  his  dhoti,  which  contained  burn- 
ing charcoal,  he  is,  under  s.  511  of  the 
Penal  Code,  guilty  of  an  attempt  to  com- 
mit mischief  by  fire.    The  possession  of 
the  instrument  to  commit  mischief  by  fire, 
and  the  going  about  of  the  person  with 
it,  are  sufficient  to  raise  a  presumption 
that  he  intended  to  commit  the  adl,  and 
had  already  begun  to  move  towards  the 
execution.    These  fadls  are  sufficient  to 
constitute  an  attempt.    Held,  by  Mitter, 
J.,  that  the  possession  of  a  fire-ball  and 
moving  about  with  it  cannot  support  a 
conviction  under  ss.  436  and  51 1  of  the 
Penal  Code.    These  fadts  are  not  suffi- 
ciently indicative  of  an  intention  to  de- 
stroy a  building  used  for  human  dwelling. 
To  constitute  an  offence  under  s.  511  of 
the  Penal  Code,  it  is  not  only  necessary 
that  the  prisoner  should  have  done  an 
overt  s£i  towards  the  commission  of  the 
offence,  but  that  the  a<5l  itself  should  have 
been  done  in  the  attempt  to  commit  it. — 

8'ueen  v,  Doyal  Bawri,  3  B.  L.  R.  A. 
r.  55  [or  p.  123]. 
Attestation- 
See  Confession,  i. 

Attestation  of  Confession— 

See  Examination  of  Accused,  2. 

Autre  fois  Acquit— 
See  Assault. 

Award  of  Jury- 
See  Jury,  2. 

B. 

Bad  Character— 
Evidenceasto  Accused's.  See  Accom- 
plice, 3. 

Bail- 

Bail — Criminal  Procedure  Code  (Act 
XXV,  of  1861J,  ss,  411,  474,  4j6 — '*  Ac- 
cused person  " — Power  of  Court  of  Ses- 
sion to  admit  to  bail,]  A  person  sen- 
tenced to  one  month's  imprisonment  l^ 
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Bail  {contd.)^ 

SL  Mafi^rate,  from  which  sentence  no 
appeals  allowed  under  s.  411  of  A6t 
AXV.  of  1 861,  is  not  an  accused  person 
within  the  meaning  of  s.  436'  of  the 
same  Adl,  so  as  to  be  admitted  to  bail 
by  the  Court  of  Session,  when  his  case  is 
referred  to  the  High  Court  under  s.  434 
of  the  same  A6l.--Queen  v,  Mahendra- 
narayan  Bangabhusnan,  i  B.  L.  R.  A. 

Cr.7rorp.5j. 
See  Nuisance,  2. 

Transfer  of  Case,  3. 

Benjr.  Act  IH.  of  1864  (MofOssU 
Mmiioipality)— 
S.66.  See  Daily  Fine,  2. 
S.  67.  See  Nuisance,  id. 

Beng.   Act  V.   of   1864  (Oanal- 
tolls— 

S.  16.  See    Obstructing    Naviga- 
tion. 
Beng.  Act  VH.  of  1864  (Salt)— 

S.  16.  See  Salt. 
Beng.  Act  VI.  of  1865  (Native  La- 
bourers)— 
Ss.  31,  32.   See  Labourers*  Wages. 

Bene.  Act  VII.  of  1866  (Slaugh- 
ter-house)— 
S.  7.  See  Slaughter-house,  i. 

Bene.  Act  IV.  of  1866  (Calcutta 
Police)— 

S.  26.  See  Summary  Conviction. 

Bene.  Act  VI.  of  1866  (Amend- 
ing Beng.  Act  VI.  of  1863)— 

Conviction  under.    See  Sentence,  2. 

Bond- 
See  Forgery,  2. 

Bond  to  keep  Peace- 
See  Recognizance,  i,  2,  6. 

Breach  of  CJontract— 
See  Artificers. 

Breach  of  Peace- 
See  Possession,  2. 
Recognizance. 

British  Burmah— 
See  Lord's  Day  Act. 

Burthen  of  Proof- 
See  Enticement. 

Bye-lawB  of  Municipality- 
See  Daily  Fine,  i. 

c. 

Oattle— 

Neglecting  to  take  care  of.  See  Dis- 
obedience TO  Public  Servant,  2. 


Oattlenstraying- 

Cattle-straying — Criminal  Proce- 
dure Code  (Aa  XXV.  of  1S61J,  s,  62^ 
Order  by  a  Magistrate  prohibiting 
the  straying  of  cattle — Conviction  for 
breach  of  such  order,"]  An  order  by  a 
Magistrate,  prohibiting  the  straying  of 
cattle  within  certain  local  limits,  is  not 
an  order  within  the  meaning  of  s.  62  of 
the  Code  of  Criminal  Procedure.  There 
can  be  no  conviction  for  disobedience  of 
such  order  under  s.  289  of  the  Penal 
Code. — Queen  v,  Mozafar  Khalifa,  9 
B.  L.  R.  Ap.  36  [or  p.  547]. 

Oattle-trespass— 

Cattle-trespass — Penal  Code  (AH 
XLV,  of  i860),  s,  425.1  Mere  negle^ 
on  the  part  of  an  .owner  of  cattle  to  keep 
them  from  straying  into  fields,  is  not  caus- 
ing cattle  to  enter  a  compound  within  the 
meaning  of  s.  425  of  tne  Penal  Code. 
The  section  requires  that,  before  the 
owner  is  convicted  of  the  offence,  it  must 
be  proved  that  he  actually  caused  the 
cattle  to  enter,  knowing  that,  by  so  doing, 
he  was  likely  to  cause  damac^e. — Major 
Forbes  ancl  another  v.  Girisn  Chandra 
Bhuttacharjee,  6  B.  L.  R.  Ap.  3  [or  p. 

315]. 
See  Nuisance,  8. 

Certificate- 
See  Possession,  i. 
Practising    without.     See    Mookh- 

TEAR,  I.. 

Certificate-tax- 

C  E  RT I  FiCATE-TAX — Fine — Neglect.'] 
The  fine  imposed  under  s.  17,  A6^  iX.  of 
1868,  for  neglect  to  take  out  a  certificate, 
must  not  be  less  than  twice  the  amount 
for  which  such  certificate  should  be  taken 
out.  —  Queen  v.  Ramgobind  Chucker- 
butty,  2  B.  L.  R.  Ap.  40  [or  p.  76]. 

Certiorari — 
See  Sentence,  2. 

Character- 
Evidence  as  to  Prisoner's  Previous. 
See  Accomplice,  i. 

Charge- 
Alteration  of,  after  Accused  pleads 

guilty.  See  Private  Defence,  3. 
Dismissal  of,    for    Default.  See  Ab- 
sence OF  Complainant,  i  ;  Dis- 
charge, 3. 

Charge  to  Jury- 
See  Jury,  i,  4. 


99 


Digitized  by 


Google 


794 


DIGEST  OF  CRIMINAL  RULINGS,  B.  L.  R. 


Chemical  Ezaminer^s  Report. — 
See  Report   of  Chemical  Exami- 


Child's  Evidence- 
See  Evidence,  ii. 

Civil  Process — 
See  Resistance  of  Civil  Process. 

Collector  under  Stamp  Act- 
Jurisdiction  of.  See  Stamp. 

Commencement  of  Sentence — 

See  Sentence,  4. 

Conunitment — 

See  European  British  Subject. 

Examination  of  Accused,  i. 

Jurisdiction,  2. 

Warrant,  2. 
Without  Evidence.  See  Transfer  of 

Case,  3. 

Committal— 

1 .  C  o  M  M I  ttal — Procedure — DireC' 
Hon  to  commit — Criminal  Procedure 
Code  (Aa  XXV.  of  1861J,  ss,  42^,  43^.'] 
An  offence  under  s.  457  of  the  PenaJ  Code 
being  triable  by  a  Deputy  Magistrate, 
the  Sessions  Judge  has  no  power,  under 
ss.  427  and  435  of  A61  XX V.  of  1861,  to 
quash  the  Deputy  Magistrate's  convic- 
tion, and  direct  the  accused  to  be  com- 
mitted for  trial. — Reference  by  the  Offi- 
ciating Additional  Sessions  Jud^  of  the 
24-Per^nnas  in  the  Case  of  Guhmi  Mus- 
sulmani  v.  Hakim  Sirdar,  2  B.  L.  R.  S. 
N.  2  [or  p.  72]. 

2.  Committal — Criminal  Procedure 
Code  (Act  X,  of  18^2),  s,  2g6 — Powers 
of  a  Sessions  Court  to  order  committal 
of  accused  discharged  by  a  Magistrate.] 
An  order  by  a  Judge,  under  s.  296  of 
A61  X.  of  1872,  directing  a  Magistrate 
to  commit  an  accused  person,  who  has 
been  dischargedat  a  preliminary  enquiry, 
to  take  his  trial  in  a  Court  of  Session, 
must  specify  the  particular  adt  consti- 
tuting the  offence  charged.  The  Judge 
cannot  direct  a  committal  for  offences 
with  which  the  accused  was  in  no  way 
charged  before  the  Magistrate. — Queen 
V.  Tarucknath  Mookerjee,  10  B.  L.  K.  285 

[or  p.  553]. 
See  Compensation. 
Discharge,  i. 
False  Evidence,  3,  4. 

Oommitting  Macerate — 

Evidence  before.  See  Evidence,  10. 


Oomxuon  Prostitutes— 

Common  Prostitutes— i4r^  XIV.  of 
rS68f  ss.  II,  21'^Regisiry  of  common 
prostitutes — Jurisdiction  of  MagistraUs 
to  entertain  pleas  of  irregularity  in  the 
registry — Possession  of  registry -ticket, "] 
Under  Act  XIV.  of  1868,  the  police  are 
not  empowered  to  put  a  woman  on  the 
register  of ' '  common  prostitutes  * '  against 
her  will.  The  penalty  prescribed  by  s.  1 1^ 
Act  XIV.  of  1868,  for  disobedience  of 
any  of  its  rules,  is  for  a  "  woman  '*  who 
voluntarily  registers  herself  as  a  "com- 
mon prostitute."  A  Magistrate  has  au- 
thority to  hear  any  objection  urged  by  a 
woman  charged  with  disobedience  of  the 
rules  under  Act  XIV.  of  1868  against 
the  legality  of  her  registry,  or  that  she  is 
not  a  common  prostitute.  The  posses- 
sion of  a  registry-ticket  is  not  sufficient 
evidence  of  being  a  common  prostitute. — 
In  the  Case  of  Lakhimani  Rar,  3  B.  L.  R. 

A.  Cr.  70  [or  p.  133]. 

Ck>minutation  of  Sentence — 

See  Sentence,  i,  5,  7. 
Compensation— 

Compensation — Power  of  a  Magis- 
trate— Criminal  Procedure  Code  (Act 
XXV.  of  1 861 J  y  ch,  75 — False  evidence — 
Committal  on  a  charge  of  perjury."] 
When  a  prosecutor  fails  to  substantiate 
his  charge  by  making  contradictory  state- 
ments, the  Magistrate  who  tries  the  case 
under  ch.  15  of  the  Criminal  Procedure 
Code  can  award  compensation  to  the  ac- 
cused, although  he  commit  the  prosecutor 
to  take  his  trial  on  a  charge  of  giving 
false  evidence. — Queen  v.  Rupan  Rai,  6 

B.  L.  R.  296  [or  p.  246]. 

See  Dismissal  op  Complaint,  i. 
Competent  Witneaa— 
See  Evidence,  ii. 
When  a  Judge  is  a.  See  Witness. 

Complaint— 

I.  Complaint — Code  of  Criminal 
Procedure  (Act  XXV.  of  1861),  ss.  66, 
2yj,  426 1  43g— 'Complaint  to  be  reduced 
to  writing — Irregularity  in  the  com- 
mencement.'] Under  s.  66  of  the  Code  of 
Criminal  Procedure,  the  examination  of 
the  prosecutor  should  be  reduced  to  writ- 
ing, and  signed  by  him.  When  a  com- 
plaint is  made  before  a  Magistrate,  but 
not  reduced  to  writing,  he  cannot,  under 
s.  273  of  the  Code  of  Criminal  Procedure, 
refer  the  case  to  a  Deputy  Magistrate  for 
trial.  Ss.  426  and  439  do  not  apply  to  a 
case  where  the  prosecution  is  not  corn- 
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Complaint  (contd.) — 
menced  by  a  complaint,  as  directed  in  the 
Code.  A  conviction  with  such  irregu- 
larity cannot  stand  ^ood,  merely  because 
the  amount  of  punishment  would  have 
been  the  same  if  proper  proceedings  had 
been  instituted.— ^ueen  v.  Mahim  Chan- 
dra Chuckerbuttyrs  B.  I..  R.  A.  Cr.  67 
[or  p.  131]. 

2.  Complaint — Criminal  Procedure 
Code  (Act  XXV.  of  186 1),  ss,  66,  2^$,  4jg 
^^Complaint  to  be  reduced  to  writing — 
Irregularity  in  the  commencement,']  On 
receipt  of  a  petition  from  the  complainant, 
the  Magistrate,  without  examining  him, 
or  reducing  his  examination  into  writing, 
and  obtaining  his  si^ature  thereto,  or 
appending  his  own  signature  as  Magis- 
trate, referred  the  petition  to  a  Deputy 
Magistrate  for  trial.  The  Deputy  Ma- 
gistrate tried  and  convicted  the  accused. 
On  a  reference  from  the  Sessions  Judge, 
on  the  ground  that  the  proceedings  were 
irregular  under  s.  66,  Act  XXV.  of  1861, 
and  that,  therefore,  the  order  of  the  De- 

.  puty  Magistrate  was  without  jurisdiction, 
held  that  the  petition  was  sufficient,  and 
that  the  Magistrate  was  justified  in  mak- 
ing over  the  petition  to  a  Deputy  Magis- 
trate, who  had  the  full  powers  of  a  Ma- 
fistrate,  for  enquiry  and  trial. — Queen  v, 
lahim  Chandra  Chuckerbutty  (3  B.  L. 
R.  A.  Cr.  67)  distinguished, — Queen  v, 
Umesh  Chandra  Chowdhry,  5  B.  L.  R. 
160  [or  p.  197]. 

3.  Complaint — Criminal  Procedure 
Code  (Act  XXV.  of  186 ij,  ch.  1 1— Com- 
plaint^ Irregularity  in  recording — 
Power  of  Court  of  Session  J]  A  Court  of 
Session  is  competent  to  proceed  to  the  trial 
of  a  prisoner  brought  before  it  upon  a 
■charge  by  a  Magistrate  authorized  to 
make  a  commitment,  though  the  com- 
plaint or  authorization  be  contained  only 
in  a  letter  from  the  Judge  of  that  Court 
to  the  Magistrate  of  the  district,  sent  with 
the  record  of  the  case,  notwithstanding  an 
irregularity  or  defect  of  form  in  record- 
ing the  complaint.  The  complaint  or 
authorization  of  the  Court  before  which, 
or  against  the  authority  of  which,  an  of- 
fence mentioned  in  ch.  1 1  of  the  Code  of 
Criminal  Procedure  is  alleged  to  have 
been  committed,  is  a  suffiaefnt  warrant 
for  commencement  of  criminal  proceed- 
ings. Queen  v.  Mahim  Chandra  Chuck- 
erbutty (3  B.  L.  R.  A.  Cr.  67)  over- 
ruled.— Queen  v,  Narayan  Naik,  5  B.  L. 
R.  660  [or  p.  223]. 


Oomplaint  {contd.) — 

4.  Complaint — Procedure — Criminal 
Procedure  Code  (Act  XXV,  of  1861J, 
ss.  62,  jo^.]  A  Magistrate  is  not  bound 
to  adhere  to  any  particular  section  of  the 
law  which  may  be  mentioned  by  a  com- 
plainant in  his  complaint,  but  may  apply 
any  section  which  he  thinks  applicable  to 
the  case,  so  long  as  the  parties  are  not 
misled,  and  the  proper  procedure  is  ob- 
served. He  may  recall  an  order  which 
he  finds  to  be  wrong,  and  substitute  any 
other  which  he  mav  think  right  under  the 
law.  Where  a  Nla^strate  dismissed  a 
complaint  under  s.  308  of  the  Code  of 
Criminal  Procedure,  it  was  held  that  it 
was  competent  for  him  to  pass  an  order 
unders.  62  of  that  Code  in  the  same  case, 
provided  he  called  on  the  defendants  to 
show  cause  why  s.  62  should  not  be  ap- 
plied.— In  the  Matter  of  the  Petition  of 
kalidas  Bhuttacharjee :  Kalidas  Bhutta- 
charjee  v.  Mohendronath  Chatterjee,  5 
B.  L.  R.  Ap.  82  note  [or  p.  235]. 

5.  Complaint — Criminal  Procedure 
Code  (Act  XXV.  of  1861J,  ss.  66,  194, 
249— Act  VIII.  of  i86g,  s.  36.]  A  Ma- 
gistrate of  a  district,  before  whom  a  com- 
plaint had  been  made,  without  complying 
with  the  provisions  of  s.  66,  Act  XX  V.  of 
1 86 1,  sent  the  petition  to  be  disposed  of 
by  a  Deputy  Magistrate ;  and  when  the 
Deputy  Magistrate  had  proceeded  to 
some  extent  with  the  case,  the  Magistrate 
took  it  up  and  tried  it  himself.  Held  that 
non-compliance  with  the  provisions  of  s.  66 
of  Act  XXV.  of  1 86 1  made  the  subse- 
quent proceedings  void.  Held  also  that 
the  Magistrate,  having  once  sent  the 
case  to  the  Deputy  Magistrate  for  trial,, 
had  no  power  to  try  the  case  himself  with- 
out formally  recording  a  proceeding 
under  s.  36 of  Act  VIII.  of  1869. — Queen 
V,  Girish  Chandra  Ghose,  7  B.  L.  R.  513 
[or  p.  419]- 

6.  Complaint — Criminal  Procedure 
Code  (Act  XXV.  of  r86ij,  ss.  66,  67— 
Act  VIII.  of  1869,  s.  66B.]  A  Magis- 
trate of  a  district  before  whom  a  com- 
plaint had  been  made,  without  comply- 
ing with  the  provisions  of  s.  66  of  Act 
XXV.  of  1861,  sent  the  petition  to  be 
disposed  of  by  a  Deputy  Magistrate 
not  authorized  to  receive  complaints 
without  reference  from  the  District  Ma- 
gristrate  who  tried  and  convicted  the 
offender.  Heldt  per  Kemp,  J.,  that  non- 
compliance with  the  provisions  of  s.  66  of 
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Ck>mplaint  (contd.) — 
Act  XXV.  of  1 86 1  made  the  subsequent 
proceedings  void.  Heldt  per  Ainsliei  J., 
that  the  order  sending  the  petition  to  tne 
Deputy  Magistrate  for  disposal  eave  the 
latter  officer  power  to  receive  tne  com- 
plaint under  s.  66B  of  Act  Vlll. of  1869, 
and  that  the  subsequent  proceedings 
therefore  were  valid. — In  the  Matter  of 
Iswar  Chundra  Koer  v.  Umesh  Chandra 
Pal,  8  B.  L.  R.  19  [or  p.  453]. 

7.  Complaint — Criminal  Procedure 
Code  (Act  XXV.  of  i860,  ss.  66,  273 
^-'Reference  by  District  Magistrate  to 
Subordinate  Magistrate  of  complaint 
toitliout  previous  examination  of  com- 
flai7iantJ]  A  District  Magistrate  is  not 
bound,  on  receipt  of  a^complaint,  to  ex- 
amine the  complainant  under  s.  66  of 
Act  XXV.  of  1 86 1,  before  referring  the 
complaint  to  a  Subordinate  Magistrate 
for  disposal.  The  examination  of  the 
complamant  by  the  Magistrate  to  whom 
the  case  has  been  referred  is  sufficient. 
— Queen  v,  Haru,  9  B.  L.  R.  146  [or 

8.  CoyiFLAiTST^'Criminal  Procedure 
Code  (Act  XXV.  ofi86iJ,  s.  6y— Dismis- 
sal of  complaint  without  enquiry,"]  A 
District  Magistrate  removed  a  case  from 
the  file  of  the  Joint-Magistrate  to  his  own, 
after  complaint  had  been  made,  and  war- 
rants issued  by  the  Joint-Magistrate  up- 
on the  footing  of  the  complaint.  The 
Magistrate,  having  removed  the  case, 
immediately  suspended  the  warrants, 
and  dismissed  the  complaint,  on  the 
ground  that  he  had  previousl}^,  in  his  exe- 
cutive capacity,  made  some  inquiry  into 
the  matter  out  of  which  the  complaint 
arose,  and  from  information  that  he  so 
gained  was  of  opinion  that  the  complaint 
ou^ht  to  be  rejected  under  s.  67  of  the 
Criminal  Procedure  Code.  The  words 
of  the  section,  so  far  as  it  is  necessary  to 
read  it  now,  are :  **  If,  in  the  judgment  of 
the  Magistrate,  there  be  no  sufficient 
ground  for  proceeding",  he  shall  dismiss 
the  complamt."  Held  that,  when  the 
Magistrate  took  the  case  from  the  Joint- 
Magistrate's  file,  he  ought  to  have  pro- 
ceeded with  it  as  from  the  stage  at  wnich 
he  found  it,  and  that  therefore  he  com- 
mitted a  material  error  by  not  doing  so. 
Therefore  the  order  of  the  Magistrate,  1 
which  suspended  the  warrants,  and  dis- 
missed the  complaint,  was  set  aside,  and 
the  Joint-Magistrate  was  directed  to  car- 
ry  out  the  investigation.— In  the  Matter 


Complaint  (contd.)-^ 
of  the  Petition  of  Raghoo  Parirah,  lo- 
B.  L.  R.  Ap.  26  [or  p.  579]. 
See  Dismissal  op  Complaint,  i,  2* 
Warrant,  2. 

Ck)nfe88ion. — 

1.  Confession — Attestation  of  the 
Magistrate-^Criminal  Procedure  Code 
(Act  XXV,  of  1861J,  s.  20^.']  Under 
s.  205  of  the  Code  of  Criminal  Proce- 
dure, it  is  not  necessary  for  the  Magis- 
trate to  state  in  the  body  of  the  examin- 
ation  that  the  statement  comprised  every 
question  put  to  the  accusea  and  every 
answer  given  by  him,  and  that  he  had 
had  liberty  to  add  to  or  explain  his  an- 
swers. Attestation  at  the  foot  of  the 
examination  b  sufficient,  but  in  case  of 
doubt  oral  evidence  should  be  admitted 
to  prove  the  r^^larity  of  the  proceeding. 
— Queen  v.  Goshto  Lai  Dutt,  7  B.  L. 
R.  Ap.  62  [or  p.  448]. 

2.  Confession — Evidence — Credibi- 
lity of  confession — Documents  not  in 
evidence  before  Sessions  fudge,']  The 
words  actually  used  by  an  accused,  who 
is  said  to  have  confessed,  ought  to  be  as- 
certained. The  Court  should  not  accept 
merely  the  conclusions  at  which  the  wit- 
nesses, deposing  to  a  confession,  them- 
selves arrived,  from  the  answers  which 
the  accased  gave  to  questions  put  by 
them.  Where  an  accused  makes  two 
distinct  statements — the  one  amounting 
to  a  confession  of  guilt,  the  other  repudi- 
ating guilt — ^if  the  one  statement  is  taken 
against  the  accused,  the  other  also  must 
be  taken,  for  what  it  is  worth,  in  his  fa- 
vour. The  Court  ought  to  weigh  well 
the  relative  credibility  of  the  two  state- 
ments before  it  accepts  the  one  in  pre- 
ference to  the  other.  Documents  which 
were  in  the  record  sent  up  by  the  Ma- 

fistrate,  but  which  were  not  put  in  evi- 
ence  before  the  Sessions  Judge,  were 
looked  at  because  they  told  in  favour  of 
the  prisoner. — Queen  v,  Soobjan,  10  B. 
L.  R.  332  [or  p.  555]. 

3.  Confession — Evidence  Act  (L  of 
i8y2)i  s,  30 — Confession  of  a  prisoner- 
when  admissible  against  co-prisoner-^ 
Trial  by  jury,]  To  render  the  confes- 
sion of  one  prisoner  jointly  tried  with 
another  admissible  in  evidence  against 
the  latter,  it  must  appear  that  that  con- 
fession implk:ates  the  confessing  person 
substantially  to  the  same  extent  as  it  im- 
plicates the  person  against  whom  it  is  to 
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Confession  (contd.)^ 
be  used,  in  the  commission  of , the  offence 
for  which  the  prisoners  are  bein^  jointly 
tried.— Queen  v.  Belat  Ali,  lo  B.  L.  K. 
453  [or  P-  565]- 

4.  CoNFBSSiON — Evidence  Act  (I.  of 
i8y2),ss.30,  i^j-^Confessionofonepri^ 
sorter  when  admissible  against  another 
— A  ccomplice — Corroborative  eviden ceJ] 
The  corroboration  which  is  needed  in  or- 
der to  make  the  testimony  of  an  appro- 
ver-witness trustworthy  should  be  corro- 
boration derived  from  evidence  which 
is  independent  of  accomolices,  and  vi- 
tiated by  the  accomplice-cnaracter  of  the 
witness,  and  further  should  be  such  as 
to  support  that  portion  of  the  accom- 
plice's testimony  which  makes  out  that 
the  prisoner  was  present  at  the  time  when 
the  crime  was  committed,  and  partici- 
pated in  the  acts  of  commission.  The 
statement  must  not  merely  be  generally 
true,  but  true  in  the  particular  points 
which  affect  the  persons  accused.  Un- 
der s.  30 of  the  Evidence  Act  (I.  of  1872), 
the  statement  of  fact  made  by  a  prison- 
er, which  amounts  to  a  confession  of  guilt 
on  his  part,  may  be  taken  into  considera- 
tion so  far,  and  so  far  only,  as  that  par- 
ticular statement  of  fact  itself  extends, 
a^inst  the  other  prisoners  who  are  being 
tried,  as  well  as  himself,  for  the  offence 
which  is  thus  confessed. — Queen  v,  Mo- 
hes  Biswas,  10  B.  L.  R.  455  note  [or 

p.  567]. 
See  Evidence,  9. 

Examination  of  Accused,  2. 

Oonfession  tmder  Threat- 
See  Threat. 

Confiscation- 
See  Salt. 

Conspiracy  to  wage  War- 
See  Assessors,  i  . 

Contagious  Diseajses*  Act- 
See  Common  Prostitutes. 

Contempt  of  Oonrt— 

Contempt  of  Court — Penal  Code 
(Act  XLV,  of  i86o),  s,  1^4 — Criminal 
Procedure  Code  (Act  XXV.  of  1S61), 
s,  lyi — Power  of  Subordinate  Magis- 
trate.] A  Subordinate  Magistrate  nas 
no  power  to  try  an  offence  punishable 
under  s.  174  of  the  Penal  Code  commit- 
ted against  his  own  Court,  but  is  bound, 
under  s.  171  of  the  Code  of  Criminal 
Procedure,  to  send  the  case,  if  in  his 
opinion  there  is  sufficient  ground  for  in- 


Contempt  of  Court  (contd.y- 
vestigation,  to  a  Magistrate  having  pow- 
er to  try  or  commit  for  trial.  Baijo  Baul 
V.  Gugun  Misser,  and  Queen  v.  Gugun 
Misser  (8  W.  R.  Cr.  R.  61)  overruled. 
— Queen  v.  Chandra  Sekhar  Roy,  5  B. 
L.  R.  100  [or  p.  193]. 

Contract — 
Breach  of.  See  Artificers. 

Contradictory  Statements- 
See  False  Evidence,  5,  7,  9,  10,  ii^ 

Conviction  under  Act  VI.  of  1865 
(B.C.)- 
See  Sentence,  2. 

Copies  of  Recorder— 

Copies  of  Records — Evidence — Do- 
cuments — Prisoner ^  Right  oft  on  trial.'] 
A  prisoner  applied  for  copies  of  certain 
documents  filed  in  Court  tor  the  purpose 
of  his  defence.  Held  the  Magistrate  had 
erred  in  refusing  his  application.  Per 
Loch,  J. — A  prisoner  is  entided  to  have 
copies  of  all  documents  for  which  he  asks^ 
and  which  he  thinks  necessary  for  his 
defence.  And  it  b  for  the  officer  trying 
the  case,  whether  Magistrate  or  Judge, 
to  determine  at  the  hearing  whether  the 
documents  filed  by  the  prisoner  are  or 
are  not  admissible  as  evidence. — In  the 
Matter  of  the  Petition  of  Shib  Prasad 
Panda,  6  B.  L.  R.  Ap.  59  [or  p.  329]. 

Co-prisoner's  Confession- 
See  Confession,  3,  4. 

Corroboration— 
See  Accomplice,  i  to  4. 

Corroborative  Evidence—: 
See  Confession,  4. 

Co-shcurers— 
See  Possession,  7. 

Costs- 
See  Transfer  of  Case,  4. 

Counsel  or  Plectder- 

Right  of,  to  prosecute.  See  Prosecu- 
tion. 

Credibility  of  Confession- 
See  Confession,  2. 

Credible  Information- 
See  Recognizance,  2. 

Criminal  Breax^h  of  Trust— 

I.  Criminal  Breach  of  Trust— 
Presu  mfttion — Revisional  jurisdiction.] 
A  conviction  for  criminal  breach  of  trust 
was  reversed  on  appeal  on  the  ground 
that  the  prisoner  had  only  made  default 
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Criminal  Breckjh  of  Trust  (contd.) 
in  payment  which  was  a  matter  of  ac- 
count. The  High  Court,  however,  un- 
der s.  404,  Criminal  Procedure  Code, 
1861,  revised  the  proceedings,  and  re- 
stored the  conviction  on  the  ground  that 
there  was  evidence  of  false  account. — 
Watson  V,  Golab  Khan,  i  B.  L.  R.  S. 
N.  xxi.  [or  p.  45]- 

2.  Criminal  Breach  of  Trust— 
Penal  Code  (Act  XLV.  of  i860),  s,  406 

Dishonesty — Evidence — Conviction,^  ^ 

In  order  to  constitute  the  offence  of  cri-  | 
minal  breach  of  trust  within  the  mean-  1 
ing  of  s.  406  of  the  Penal  Code,  it  must  I 
be  shown  that  the  accused  was  entrusted 
with  the  property,  and  that  he  dishonest- 
ly misappropriated  it ;  there  must  be  an 
intention  on  the  part  of  the  accused  to 
cause  wrongful  gain  or  wrongful  loss- 
Queen  V.  Rajkrishna  Biswas,  8  B.  L.  R. 
Ap.  I  [or  p.  467]. 

Criminal  Courts — 

Criminal  CovRTS^-Functions  of— 

?urisdiction  of  Assistant  Magistrate — 
enal  Code  (Act  XLV,  of  i860),  s,  169-^ 
Code  of  Criminal  Procedure  (Act  XXV, 
ofi86i),  ss,  //,  i6g,  /7/,  -#22.]  When  an 
Appellate  Court  diredls  further  evidence 
to  be  taken  by  a  Subordinate  Court  under 
s.  422  of  the  Code  of  Criminal  Procedure, 
it  is  competent  to  the  Subordinate  Court 
before  which  such  evidence  is  given,  if 
any  offence  against  public  justice,  as  des- 
cribed in  s.  i^,  is  committed  before  such 
Court  by  a  witness  whose  evidence  is 
being  recorded  therein,  to  send  the  case 
for  investigation  to  a  Magistrate  under 
the  provisions  of  s.  171.  The  words, 
"whether  for  the  decision  of  such  cases 
in  the  first  instance  or  on  appeal,  or  for 
commitment  to  any  other  Court  or  offi- 
cer," in  s.  II  of  the  Code  of  Criminal 
Procedure,  are  not  an  exhaustive  enumer- 
ation of  the  functions  of  Criminal  Courts. 

Queen  t>.  Baktear  Maifaraz,  6  B.  L. 

R.^  [or  p.  312]. 

Criminal  Force- 
See  Cumulative  Sentences. 

Criminal  Misappropriation— 

Criminal  Mis  appropriation — Penal 
Code  (Aa  XLV,  of  i860),  s,  405—Part' 
ner,']  A  partner  who  dishonestly  mis- 
appropriates or  converts  to  his  own  use 
any  of  the  partnership-property  with 
which  he  is  entrusted,  or  which  he  has 
-dominion  over,  b  guilty  of  an  offence 


Griminal  Misappropriation  (contd,) 
under  s.  405  of  the  Penal  Code.— -Queen 
V,  Okhoy  Coomar  Shaw  :  In  the  Matter 
of  the  Petition  of  Nagendra  Lai  Chat* 
teriee,  13  B.  L.  R.  307  [or  p.  629]. 

See  Absence  of  Complainant,  2. 
Grim.  Pro.  Code  (Act  XXV.  of 
1861>— 
S.  II.  See  Criminal  Courts. 
S.  28.  See  Waging  War. 
S.  36.  Sec  Transfer  of  Case,  i. 
S.  46.  See  Sentence,  4. 

Whipping,  2,  3. 
S.  47.  See  Sentence,  4. 
S.  48.  See  Sentence,  4. 
S.  55.  See  Assault. 
S.  61.  See  Excise. 
S.  62.  See  Cattle-straying. 
Complaint,  4. 
Disobedience   to   Pub- 
lic Servant,  2. 
Nuisance,  1,4, 5,  7,  8, 12. 
Police-report. 
S.  64.  See  Nuisance,  6. 
S.  66.  See  Complaint,  i,  2,  5, 6,  7. 
Dismissal       of      Com- 
plaint, 2. 
Procedure,  2. 
Registration,  i. 
Warrant,  i. 
S.  67.  See  Complaint,  6,  8. 
S.  68.  See  Discharge,  2. 

Warrant,^,  2. 
S.  76.  See  Warrant,  i. 
S.  77.  See  Warrant,  2. 
S.  169.  See  Criminal  Courts. 

Sanction     to     Prose- 


S. 
S. 
S. 

S. 
S. 

S. 
S. 
S. 
S. 


CUTE,  3,  5. 

169.  See  Stamp. 

170.  See  Sanction     to     Prose- 

cute, 2,  3. 

171.  See  Contempt  of  Court. 

Criminal  Courts. 

Stamp. 

Trial  on  Sunday. 

172.  See  False  Evidence,  4,  7. 

173.  See  False  Evidence,  5. 
180.  See  Dismissal      of     Com- 
plaint, 2. 

183.  See  Proclamation. 

184.  See  Attached  Property. 

Proclamation. 

185.  See  Attached  Property. 
188.  See  Warrant,  i. 

194.  See  Complaint,  5. 
205.  See  Confession,  i. 

Examination    of    Ac- 


cused, 2, 
S.  207.  See  Warrant,  i. 
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Chim.  Pro.  Code  (Aot  XXV.  ai 

1861)  Uontd,)-- 

S.  209.  See  Evidence,  3. 

S.  210.  See  Evidence,  3. 

S.  211.  See  Evidence,  3. 

S.  212.  Sec  Nuisance,  2. 

S.  219.  See  Jurisdiction,  i. 

S.  222.  See  Warrant,  i. 

S.  224.  See  Remand,  2. 
Warrant,  i. 

S.  225.  See  Discharge,  2. 

S.  242.  See  False  Evidence,  13. 

S.  248.  See  Absence  of  Complain- 
ant, 2. 

S.  249.  See  Complaint,  5. 

S.  250.  See  Discharge,  1,  5. 

S.  251.  See  Discharge,  i. 

S.  252.  See  Witnesses     for      De- 
fence, 5,  6. 

S.  253.  See  W/TNESSES     for     De- 
fence, 3.  5. 

S.  254.  See  Witnesses     for     De- 
fence, 5. 

S.  255.  See  Discharge,  i. 

S.  259.  See  Absence  of  Complain- 
ant, 2. 

S.  265.  See  Witnesses     for      De- 
fence, I. 

S.  266.  See  Witnesses     for      De- 
fence, 6. 

S.  370.  See  Dismissal      of     Com- 
plaint, I. 

S.  273.  See  CoMPLAi^fT,  i,  2,  7. 

Jurisdiction,  i,  4. 
Recognizance,  i,  2. 
S.  283.  See  Recognizance,  4. 
S.  290.  See  Recognizance,  ii. 
S.  293.  See  Recognizance,  3. 
S.  298.  See  Recognizance,  8,  9. 
S.  308.  See  Complaint,  4. 

Nuisance,  i,  9,  11,  13. 

Slaughter-house,  2. 
S.  310.  See  Nuisance,  9. 

Slaughter-house,  2. 
S.  311.  See  Nuisance,  9. 

Slaughter-house,  2. 
S.  313.  See  Nuisance,  9,  13. 

Slaughter-house,  2. 
S.  316.  See  Maintenance,  i. 
S.  318.  See  Disobedience  to  Pub- 
lic Servant. 

Possession. 

Witnesses. 
S.  320.  See  Nuisance,  3. 
S.  322.  See  Jury,  3. 
S.  362.  See  Plea  of  Guilty. 
^S.  363.  See  Plea  of  Guilty. 
S.  366.  See  Examination    of     Ac- 
cused, 2. 


Orim.  Pro.  (Code  Act  XXV.  of 
1861)  icontd.)— 
S.  367.  See  Examination     of    Ac- 
cused, 2. 
Warrant,  i. 
S.  370.  See  Report    of    Chemical 

Examiner. 
S.  372.  See  Procedure,  i. 
S.  375.  See  Witnesses     for      De- 
fence, 4. 
S.  379.  See  Assessors,  i. 


Jury,  3. 
Fa 


S.  381.  See  False  Evidence,  it,  13. 
S.  382,  cl.  5.  See  False   Evidence, 

13- 
S.  402.  See  AcauiTTAL. 
S.  403.  See  Revision,  5. 
S.  404.  See  Discharge,  2. 

Nuisance,  7,  ii. 

Opium. 

Remand,  2. 

Review. 
S.  405.  See  Review. 

Revision,  5. 

Sentence,  6. 
S.  407.  See  AcauiTTAL,  i. 

Appeal,  4. 
S.  411.  See  Appeal,  i. 

Bail. 
S.  419.  See  Accomplice,  4. 

Private  Prosecutor. 
S.  420.  See  Appeal,  2. 
S.  421.  See  Sentence,  4. 
S.  422.  See  Criminal  Courts. 

Remand,  3. 
S.  426.  See  Accomplice,  4. 

Appeal,  4. 

Complaint,  i. 

Sanction    to     Prosb- 
CUTE,  2.* 
S.  427.  See  Committal,  i. 
S.  428.  See  Sentence,  6. 
S.  434.  See  Bail. 

Nuisance,  ii. 

Private  Prosecutor. 
S.  435.  See  Committal,  r. 

Discharge,  i,  4,  5. 

Examination    of    Ac- 
cused, I. 

Sanction     to     Prosb- 

CUTE,  5. 

S.  436.  See  Bail. 

S.  439.  See  Complaint,  i,  2. 

Review. 
Ch.  II.  See  Complaint,  3. 
Ch.  14,  See  Absence  of  Complain- 
ant, 2. 

POLICE-ENaUlRY. 
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Crim.  Pro.  Code  (Act  XXV.  of 
1861)  (contd.)^ 
Ch.  15.  See  Absence  of  Complain- 
ant, 2. 
Compensation. 
Warrant-case. 
Witnesses     for     De- 
fence, I,  6. 

Crim.  Pro.  Code  (Act  VIII.   of 
1869)- 
S.  36.  See  Complaint,  5. 
S.  66B.  See  Complaint,  6. 
S.  249.  See  False  Charge,  2. 
S.  310.  See  Jury,  2. 
S.  369.  See  Evidence,  3. 
S.  380.  See  Warrant,  i. 
S.  422.  See  Appeal,  5. 

Remand,  i. 
S.435.  See  Discharge,  i,  2. 

Dismissal     of     Com- 
plaint, 3. 

Jurisdiction,  2. 
S.  445A.  See  Appeal,  3. 
S.445C.  See  Appeal,  3. 

Crim.    Pro..  Code    (Act    X.    of 
1872)- 
S.    33.  See  European  British  Sub- 
ject. 
S.  64.  See  Transfer  of  Case,  3. 
S.  67. ilia.  See  Jurisdiction,  6. 
S.  142.  See  Transfer  of  Case,  3. 
S.  228.  See  Summary  Trial. 
S.  249.  See  Evidence,  10. 
S.  255.  See  Jury,  4. 
S.  256.  See  Jury,  4. 
S.  263.  See  Jury,  5,  6,  7,  8,  9. 
S.  271.  See  Jury,  5. 
S.  280.  See  Enhancement  of  Sen- 
tence. 
S.  283.  See  Revision,  2. 
S.  286.  See  Revision,  2. 
S.  287.  See  Jury,  5. 
S.  288.  See  Jury,  5. 
S.  294.  See  Revision,  2. 
S.  296.  See  Committal,  2. 

Revision,  4. 
S.  297.  See  Revision,  2,  3,  4. 

Transfer,  of  Case,  3. 
S.  332.  See  Possession,  8. 
S.  333.  See  Possession,  8. 
S.  334.  See  Possession,  8. 
S.  389.  See  Transfer  of  Case,  3. 
S.  390.  See  Transfer  of  Case,  3. 
S.  391.  See  Transfer  of  Case,  3, 
S.  398.  See  Transfer  of  Case,  3. 
S.  425.  See  Unsoundness  of  Mind. 
S.  435.  See  Jurisdiction,  7. 
S.  436.  See  Jurisdiction,  7. 


Crim.    Pro.    Code   (Act    X.    of 

1872)  (contd.)-^ 
S.  455.  See  False  Evidence,  10. 
S.  530.  See  Possession,  8. 
S.  536.  See  Maintenance,  2. 
S.  537.  See  Maintenance,  2. 
Ch.  7.  See   Jurisdiction,  8. 
Ch.  15.  See  Evidence,  ii. 
Ch.  18.  See  Summary  Trial. 

Criminal  Trespass— 

1.  Crimianl  Trespass — Penal  Code 
(Act  XLV.  of  i860),  ss.  380,  44y.']^  En- 
trance of  a  member  of  a  Hindu  joint  fa- 
mily into  the  family  dwelling-house  is  not 
criminal  trespass.  The  entry  of  a  stran- 
ger into  a  family  dwelline-house  with  the 
permission  and  license  ofone  of  the  mem- 
bers is  not  criminal  trespass.— In  the 
Matter  of  the  Petition  of^  Prankrishna 
Chandra,  6  B.  L.  R.  Ap.  80  [or  p.  337]. 

2.  Criminal  Trespass — Penal  Code 
(Ad  XLV,  of  J  860) ,  s.  441 — Intention  to 
intimidate,]  To  obtain  a  legal  convic- 
tion under  s.  441,  Penal  Code,  for  crimi- 
nal trespass,  there  must  be  an  intention 
to  intimidate,  insult,  or  annoy  a  person 
in  actual  possession.  It  is  not  sufficient 
to  enter  a  house  where  the  owner  is  only 
in  constructive  possession. — Iswar  Chan- 
dra Karmakar  v,  Sital  Das  Mitter,  8  B. 
L.  R.  Ap.  62  [or  p.  482]. 

3.  Criminal  Trespass — Penal  Codr 
(Aa  XLV.  of  1860J,  s,  44i'-Intention,'] 
An  a6t  does  not  amount  to  criminal  tres- 
pass under  s.  441  of  the  Penal  Code,  un- 
less it  was  committed  with  an  intention  of 
committing  some  (^enoe,  or  of  intimidat- 
ing, insultmg,  or  annoying  some  one. 
Wnere  a  party  had  been  exerdsing^  a 
fight  of  ffehery  for  a  considerable  time* 
alTegin^aprescriptive  right,  the  mere  fact 
of  continuing  to  do  so  after  a  notice  of  pro- . 
hibition  is  not  a  criminal  trespass. — In 
the  Matter  of  the  Petition  of  Shistidhur 
Parui,  9  B.  L.  R.  Ap.  19  [or  p.  540]. 

See  Recognizance,  4. 

Cross-examination- 
See  Examination  op  Accused,  1. 
Witnesses  for  Defence,  4. 

Culpable  Homicide — 

I.  Culpable  Homicide  —  Provoca^ 
tion-^Penal  Code  (A^XLV,  of  1860J,  s^ 
300.^  Culpable  homicide,  though  com- 
mitted under  provocation,  will  amount  to 
murder,  unless  it  is  proved  not  only  that 
the  atX  was  done  under  the  influence  off 
some  feeling  which  took  away  from  the 
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Chxlpable  Homicide  (contd.)^ 
person  doing  it  all  control  over  his  actions, 
Dut  that  that  feeling  had  an  adequate 
cause. — Queen  v.  Hari  Giri,  i  B.  L.  R. 
A.  Cr.  II  [or  p.  7]. 

2.  Culpable  Homicide — Death  caused 
by  snake-charmers — Penal  Code  (AH 
XLV.  of  i860),  s,  joOf  els.  2,  J.]  Certain 
snake-charmers,  by  professing  them- 
selves able  to  cure  snake-bites,  induced 
several  persons  to  let  themselves  be  bitten 
by  a  poisonous  snake.  From  the  effect 
of  the  bite,  three  of  these  persons  died. 
Held  that  the  offence  was  murder  under 
els.  2  and  3  of  s.  300  of  the  Penal  Code, 
unless  it  could  be  brought  within  the  5th 
exception  to  that  section.  If  the  prisoners, 
really  believing  themselves  to  have  the 
powers  they  professed  to  have,  induced 
the  deceased  to  consent  to  take  the  risk 
of  death,  the  offence  would  be  culpable 
homicide  not  amounting  to  muraer. — 
Queen  v.  Punai  Fattama,  3  B.  L.  R.  A. 
Cr.  25  [or  p.  105]. 

3.  Culpable  Homicide — Penal  Code 
(AH  XLV,  of  1860J,  5.  JOG — Grave  and 
sudden  provocation  J]  Culpable  homicide 
not  amounting  to  murder  is  when  a  man 
kills  another,  oeing  deprived  of  self-con- 
trol by  reason  of  grave  and  sudden  pro- 
vocation. But  when  the  acft  is  done  after 
the  first  excitement  had  passed  away,  and 
there  was  time  to  cool,  it  is  murder. — 
Queen  v,  Yasin  Sheikh,  4  B.  L.  R.  A. 
Cr.  6  [or  p.  157]. 

See  Revision,  5. 
Rioting. 

Culpable  Homicide  not  amount- 
ing to  Murder— 

I.  Culpable  Homicide  not 
AMOUNTING  TO  MuRDER — Grave  pro' 
vocation^'Presumption  —  Loss  of  the 
power  of  self-control — Providing  one- 
self with  a  deadly  weapon — Penal  Code 
(Aa  XLV.  of  t86o),  s.  304^  The  wife 
of  the  prisoner  had  been  forcibly  taken  to 
the  house  of  the  deceased,  a  native  phy- 
sician, who  alleged  that  her  presence  was 
necessary  to  the  due  performance  of  cer- 
tain incantations.  The  prisoner,  armed 
with  a  sword,  and  watching  from  the 
roof  of  the  house,  saw  his  wife  being 
actually  violated  by  the  deceased.  He 
jumped  down  from  the  roof,  and  struck 
deceased  with  his  sword  in  several  places, 
from  the  effects  of  which  he  died.  Held 
that  the  prisoner's  conviction  for  murder 


Culpable  Homicide  not  amount- 

mg  to  Murder  (contd.)^ 
could  not  be  sustained.  The  offence  com- 
mitted was  culpable  homicide  not  amount- 
ing to  murder. — Queen  v,  Ramtahal  Ka- 
har,  3  B.  L.  R.  A.  Cr.  33  [or  p.  109]. 

2.  Culpable  Homicide  not 
amounting  to  Murder — Penal  Code 
(Act  XLV,  of  i860),  s,  j04~^Mitigation 
of  sentence,  j  In  his  charge  to  the  jury, 
the  Judge  should  draw  a  distinction 
between  the  two  classes  of  culpable  ho- 
micide mentioned  in  s.  304  of  the  Penal 
Code,  and  direct  them  to  find  specially 
under  which,  if  either,  the  prisoner  was 
guilty. — Queen  v.  Kali  Charan  Das,  6 
B.  L.  R.  Ap.  86  [or  p.  340]. 

See  Jury,  i. 

Cumulative  Sentences— 
Cumulative  Sentences — Penal  Code 
(Act  XLV.  of  1860J,  ss.  224,  225,  3S3'^ 
Where  substantially  but  one  offence  nas 
been  committed,  and  the  adts,  which  are 
the  basis  of  one  charc^e,  are  the  same 
which  form  the  basis  of  another  charge 
on  which  the  prisoner  has  also  been  con- 
victed, cumulative  sentences  on  each 
charge  should  not  be  passed.  Where 
prisoners  were  convicted  under  ss.  224 
for  escape,  225  for  rescuing  from  lawful 
custody,  and  under  s.  353  for  using  cri- 
minal force  in  so  doing,  and  sentenced 
to  separate  punishments  under  each  sec- 
tion, held  that  the  prisoners  had  only 
done  one  adl,  and  were  guilty  of  only  one 
offence,  and  should  only  have  been  found 
guilty  under  ss.  224  and  225  of  "escape" 
and  "  rescuing,"  respectively,  and  sen- 
tenced accordingly.— -Queen  v.  Kalisan- 
kar  Sandyal,  3  B.  L.  R.  A.  Cr.  14  [or 


Whipping,  3. 


Dacoity— 
See  Enhancement  OF  Sentence,  i. 
Examination  of  Accused,  2. 

Daily  Pine— 

I.  Daily  Fine — Illegality  of  muni- 
cipal bye-laws.']  The  petitioner  was  con- 
victed under  s.  18  of  the  Howrah  muni- 
cipal bye-laws,  and  fined  Re.  i  for  in- 
fringement thereof,  as  well  as  ordered 
to  pay  a  daily  fine  of  Rs.  2  until  he  com- 
plied with  the  bye-law.  On  reference,  held 
that  the  daily  fine  was  illegal.— In  the 
Matter  of  the  Petition  of  W.  N.  Love, 
9  B.  L.  R.  Ap.  35  [or  p.  546]. 
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Daily  Pine  (contd.)^ 

2,  Daily  Fine — Illegality  of^Beng. 
Act  III,  of  i804,  s,  66  —  Nuisance.l 
The  foilowine  case  was  referred  by  the 
Magistrate  of  the  24-Pergunnas  for  the 
opinion  of  the  High  Court :  "  The  defend- 
ant was,  on  the  i8th  July  last,  convicted 
before  a  Bench  of  Magistrates  for  in- 
fringing the  provisions  of  s.  66,  Beng. 
AiSl  III.  of  1864,  in  that  he  had  kept  on 
his  land  some  bones  more  than  24  hours 
otherwise  than  in  a  proper  receptacle. 
The  Bench  fouild  him  guilty,  and  sen- 
tenced him  to  pay  a  fine  of  Ks.  10,  and 
further  ordered  him  to  remove  the  bones 
in  three  days,  or  in  default  to  pay  a  fine 
of  Rs.  2  for  every  day  the  nuisance  con- 
tinued unabated.  It  appears  to  me  that, 
in  accordance  with  the  rulings  of  the 
High  Court  in  the  cases  of  In  re  W.  N. 
Love  (9  B.  L.  R.  Ap.  35)  and  In  re  Sa- 
gar  Dutt  (i  B.  L.  R.  O.  Cr.  41),  the 
latter  part  of  the  conviction  is  bad,  as 
being  m  fact  an  adjudication  in  respect 
of  an  offence  whicn  had  not  then  been 
committed.  As  such  an  order  vitiates  the 
entire  conviction,  I  submit  the  proceed- 
ings with  a  view  to  their  being  (juashed, 
should  the  High  Court  think  this  course 
necessaiy."  The  opinion  of  the  Court 
was  dehvered  by  Jackson,  J. :  **  We 
think  it  pnoper  to  follow  the  precedent 
in  the  case  of  In  re  W.  N.  Love  (9  B. 
L.  R.  Ap.  35).  In  the  case  of  In  re 
Sagar  Dutt  (i  B.  L.  R.  O.  Cr.  41), 
the  Court  had  before  it  a  conviction  be- 
fore the  Justices  regulated  by  the  Eng- 
lish law,  and  which  could  not  be  amend- 
ed. We  set  aside  so  much  of  the  order 
before  us  as  inflicts  a  fine  prospedlively  of 
Rs.  2  for  every  day  the  nuisance  remains.' ' 
—In  the  Matter  of  the  Chairman  of  the 
Municipal  Commissioners  for  theSuburbs 
of  Calcutta  v.  Aneesooddeen  Meah,  12 
B.  L.  R.  Ap.  2  [or  p.  624], 

See  Sentencb,  2. 

Dead  Witnessee'  Deposition- 
See  Evidence,  3. 

Death    caiised    by    SncikeK^har- 
mers— 
See  Culpable  Homicide,  2, 

Defamation— 

Defamation — Penal  Code  (A^XLV, 
of  i86o)y  s,  499'^  The  accused,  an  in- 
spedlor  of  police,  was  sent  to  enquire  if  it 
was  true  that  one  Brojonath  was  a  leader 
of  dacoits.  He  reported  that  it  was  false, 
and  that  the  Banias  of  the  village  were 


Defamation  {contd,)-^ 
trying  to  ^et  him  punished  from  an  ill- 
feeling.  He  added :  *'  I  learnt  from  pri- 
vate enquiries  that  there  is  scarcely  a 
woman  in  the  houses  of  the  Banias  who 
has  not  passed  a  night  or  two  with  the 
defendant  Brojonath."  Commitment  <^ 
the  accused  for  trial  for  defamation  under 
s.  499  of  the  Penal  Code  supported  under 
the  circumstances  of  the  case. — In  the 
Matter  of  the  Petition  of  Rajnarain  Sein, 
6  B.  L.  R.  Ap.  42  [or  p.  325]. 

DefjEwilt— 
Dismissal  of  Charge  for.     See  Ab- 
sence OF  Complainant,  i. 
See  Discharge,  3. 

Defaulting  Witnesses- 
See  Trial  on  Sunday.  • 

Defence- 
See  Procedure,  i. 

Deposition— 

Deposition  (Irregular) — A^  XIII. 
of  186^,  s.  8.'\  The  Magistrate  took  the 
depositions  b^  reading  over  to  the  wit- 
nesses depositions  made  by  them  in  an- 
other case,  at  the  hearing  of  which  the  pri- 
soner was  not  present,  and  procuring 
them  to  aflfirm  the  truth  of  the  same.  Held 
that  the  depositions  were  illegally  taken, 
and  therefore  could  not  sustain  a  charge. 
— Queen  v,  Rajkrishna  Mitter,  i  B.  L.  R, 
O.  Cr.  37  [or  p.  38]. 

Deposition — 

Recording  of.    See  Accomplice,  3. 

Deposition  of  Absent  Witness- 
See  Threat. 

Deposition  of  Dead  Witness- 
See  Evidence,  3. 

Depositions  before  Ma^gistrate— 
See  Enticement. 

Deputy  Commissioner- 
See  Appeal,  3. 

Detention  of  Accused  and  Wit- 
nesses- 
See  Warrant,  i. 

Direction  to  Commit— 

See  Committal,  i,  2. 

Discharge— 

I.  Discharge — Criminal  Procedure 
Code  (Act  XXV,  of  1861  J,  ss,  250,  251, 
255^  435— ^^^  VHI,  of  t86g,  s,  43S— Dis- 
charge of  accused  by  the  Magistrate — 
Power  of  Sessions  Judge,"]  Where  no 
formal  charge  has  been  drawn  up  by  the 
Magistrate  under  s,  250,  Adl  XXV.  of 
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Discharge  (contd,)— 
1 86 1,  and  the  accused  has  not  been  call- 
ed upon  under  s.  25 1  to  plead  thereto,  and 
was  not  tried  thereunder,  a  release  by 
the  Magistrate  of  the  accused  does  not 
amount  to  an  acquittal  under  s.  255,  but 
simply  to  a  discharge  under  s.  250.  Under 
such  circumstances,  s.  435,  A<51  VIII.  of 
1869,  empowers  a  Sessions  Judge  to 
direii:^  the  committal  of  the  accused  to 
take  their  trial. — In  re  Jagabandhu  Myti 
V,  Gobardhan  Bera,  4  B.  L.  R.  A.  Cr.  i 
[or  p.  153]. 

2.  Discharge — Criminal  Procedure 
Code  (Aa XXV.  of  i86i  and  Aa  VIIL  of 
i86g)y  S5.  68,  225,  ^04,  43K — Fresh  pro- 
ceedings  after  discharge/]  Where  an 
accused  person  was  discharged  by  a  De- 
puty Magistrate  under  s.  225  of  the  Code 
of  Criminal  Procedure  after  a  prelimi- 
nary enquiry,  the  Magistrate  of  the  Dis- 
trict may  proceed  against  him  afresh 
under  s.  68  of  the  Criminal  Procedure 
Code.  Per  Markby,  J.— S.  435  (Act 
VI II.  of  1869)  provides  for  the  revision 
of  proceedings  which  have  already  been 
commenced;  s.  68  (Act  XXV.  of  1861) 
provides  for  the  institution  of  proceed- 
mgs  de  novo. — In  the  Matter  of  the  Pe- 
tition of  Ramjai  Mazumdar,  6  B.  L.  R. 
Ap.  67  [or  p.  333]. 

3.  DiscH  ARGE — Charge,  Dismissal  off 
for  default — Discharge  for  want  of  evi- 
dence,'\  In  answer  to  a  reference  from  a 
Sessions  Judge,  the  Court  were  of  opi- 
nion that,  in  a  case  where  the  accused  has 
been  duly  summoned  or  arrested  under 
a  warrant,  and  is  present  to  meet  any 
charge,  and  the  complainant  and  his  wit- 
nesses negligently  fail  to  appear  a^inst 
him,  if  it  be  not  shown  to  the  Magistrate 
that  the  case  is  one  in  which  he  ought  to 
adjourn  the  inquiry  under  s.  224,  Code 
of  Criminal  Proceciure,  the  accused  per- 
son ought  to  be  discharg^ed.  But  also 
held  that  the  question  did  not  arise  un- 
der the  circumstances  of  the  case,  and 
the  case  must  go  back  to  the  Magistrate 
for  investigation. — Taki  Mahomed  Man- 
dal  V.  Krishna  Nath  Rai,  7  B.  L.  R.  7 
[or  p.  357]. 

4.  Discharge — Criminal  Procedure 
Code  (Act  XXV.  of  1861),  s,  435— 
Powers  of  a  Court  of  Session — Remand 
— Meaning  of  words  ^*  without  en- 
ouiry."']  Where  an  accused  person  has 
Dcen  discharged  by  a  Magistrate  under 
s.  250  of  the  Criminal  Procedure  Code, 


Discharge  (contd.)^ 
after  enquiry  mto  the  case,  the  Court  of 
Session  cannot,  under  s.  435,  remand  the 
case  for  further  enauiry. — In  the  Matter 
of  the  Petition  of  H.  P.  Caspersz,  9  B. 
L.  R-  337  [or  p.  522]. 

5.  Discharge — Criminal  Procedure 
Code  (Act  XXV.  of  186 j),  ss.  2^0,  4$$ — 
Re-trial  by  a  Magistrate — Powers  of  a 
Court  of  Session — Remand.^  Where  a 
Magistrate  had  discharged  an  accused 
under  s.  250  of  the  Criminal  Procedure 
Code,  and  afterwards  the  Sessions  Judge, 
having  remanded  the  case  for  f urtner  en- 
quiry, re-tried  it,  and  convicted  the  ac- 
cused, the  High  Court,  while  holding  that 
the  Session^  Judge  had  no  power  to  make 
the  order  of  remand,  upheld  the  convic- 
tion.— In  the  Matter  of  the  Petition  of 
Jiat  Sahu,  9  B.  L.  R.  339  [or  p.  523]. 

See  Assault. 

Dismissal  of  Complaint. 

Discharge  of  Aocused— 
See  Absence  of  Complainant,  i,  2. 

Discharge  of  Prisoner  on    Ap* 
pe€d— 

See  Accomplice,  3. 

Discretion- 
See  Habeas  Corpus,  i. 

Dishonesty- 
See  Criminal  Breach  of  Trust,  2. 

Dismissal  of  Charge  for  Default- 
See  Absence  of  Complainant,  i. 
Discharge,  3. 

Dismissal  of  Complaint — 

I.  Dismissal  of  Complaint — Crimi- 
nal Procedure  Code  (Act  XXV.  of  1861J, 
s.  2^0 — Dismissal  without  taking  evi- 
dence.l  On  the  day  fixed  for  the  hearing 
of  a  complaint  for  trespass  and  assault 
made  against  three  persons,  the  com- 
plainant appeared  with  his  witnesses,  the 
defendants  also  appeared  ;  and  on  one  of 
them  being  a  chila  of  eight  years,  the  Ma- 
gistrate dismissed  the  case  without  taking 
any  evidence,  and  ordered  compensation 
to  be  paid  by  the  complainant  to  the  de- 
fendants under  S..270  of  A61  XXV.  of 
1861.  Held  that  the  Magistrate  was 
wrong.  He  should  not  have  dismissed 
the  case  merely  because  one  defendant 
was  a  child,  but  should  have  followed  the 
prdcedure  laid  down  in  ss.  265  and  266. 
He  could  not  impose  a  fine  under  s.  270 
without  takingevidence. — Bilash  v.  Ma- 
kroo,  2  B.  L.  R.  S.  N.  15  [or  p.  73]. 
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Dismissal  of  Complaint  (contd,)^ 

2.  Dismissal  op  Complaint — Crimi- 
nal Procedure  Code  (Act  XXV.  of  1861), 
ss.  66,  jSo^Dismissal  without  recording 
evidence,!    A  charged  B  before  a  Ma- 

fistrate  for  wrongful  confinement  of  her 
rotker.  Previous  to  the  petition  to  the 
Magistrate,  the  charge  haq  been  investi- 
crated  by  the  police,  and  reported  to  be 
false.  The  Magistrate,  witnout  record- 
ing the  complaint  under  s.  66  of  the  Code 
of  Criminal  Procedure,  sent  for  the  police 
papers,  and  under  s.  180  of  the  same  Code 
dismissed  the  case.  Held  that  the  pro- 
ceedings were  illegal ;  that  the  Magistrate 
was  bound,  under  s.  66  of  the  Code  of 
Criminal  Procedure,  to  record  the  exami  n- 
ation  of  the  complainant,  before  he  could, 
under  s.  180,  dismiss  the  complaint. — 
Dulali  Bewa  v,  Bhuban  Shaha,  3  B.  L. 
R.  A.  Cr.  53  [or  p.  122], 

3.  Dismissal  op  Complaint — Crimi- 
nal Procedure  Code  (Act  VIII,  of  i86g), 
s,  43S — Power  of  a  Magistrate  in  deal- 
ing with  a  case  when  dismissed  without 
fml  and  sufficient  enquiry,']  Semble, — 
When  a  charge  is  dismissed  by  a  Subor- 
dinate Magistrate  without  enquiry,  a 
Magistrate  has  no  power,  under  s.  435  of 
A<5t  VIII.  of  1869,  to  order  a  trial  before 
another  Magistrate,  but  can  only  order 
a  commitment  to  the  Court  of  Session. — 
Queen  v,  Hifalal  Sing,  5  B.  L.  R.  Ap.  48 
[or  p.  231]. 

4.  Dismissal  of  Complaint — Juris- 
diction of  Magistrate — Criminal  Proce- 
dure Code  (Acts  XXV.  of  1861  and  VIII. 
of  i86gj,  ss.  244, 180, 308,1  The  accused 
was  charged  before  a  Deputy  Magistrate 
with  an  offence  under  s.  431,  Penal  Code. 
The  Deputy  Magistrate  examined  the 
complainant,  took  bail  from  the  accused, 
but  refused  to  examine  the  complainant's 
witnesses,  although  present,  and  delayed 
the  investigation  unnecessarily  for  a  long 
time.  The  Magistrate  of  the  district  then 
called  for  the  proceedings,  and,  having 
looked  at  them,  considered  that  there  was 
no  case  for  the  interference  of  the  Crimi- 
nal Courts,  and  discharged  the  prisoner, 
although  he  was  present  and  under  bail. 
Held  that  the  Magistrate  was  not  only 
competent  but  bound  to  discharge  the 
prisoner,  if  his  conclusion  that  no  offence 
was  made  out  was  correct.  But  held  also 
that  the  Magistrate's  conclusion  was 
wrong,  and  that  the  a<5l  complained  of, 
if  true,  did  amount  to  an  offence  under 


Dismissal  of  Complaint  (contd.) — 
s.  431  of  the  Penal  Code.  Therefore  the 
Magistrate's  order  was  set  aside,  and 
further  enquiry  ordered. — Niamatulla  v, 
Gopal  Sana,  6  B.  L.  R.  Ap.  6  [or  p.  317]. 
5.  Dismissal  of  Complaint — In- 
vestigation of  complaint — Th^ — De^ 
fence — Dismissal. ]  A  Magistrate  ought 
to  hear  evidence  in  support  of  a  charge 
before  dismissing  the  complaint.  A  bare 
assertion  by  an  accused,  charged  with 
committing  theft,  of  a  proprietary  right 
in  the  alleged  stolen  property,  is  no  reason 
for  a  Magistrate  to  refuse  to  entertain  the 
charge  of  theft. — Queen  v.  Kali  Charan 
Misser,  7  B.  L.  R.  Ap.  55  [or  p.  446]. 
Dismissed  without  Enquiry. 

See  Complaint,  8. 
Disobedience  of  Order- 
See  Cattle -straying. 

Disobedience  of  Summons- 
See  Tolls. 

Disobedience  to  Public  Servant— 

1.  Disobedience  to  Public  Ser- 
vant— Criminal  Procedure  Code  (Act 
XXV,  of  1861J,  s,  3i8^Penal  Code  (Act 
XL  V,  of  i860),  s,  i88A  When  an  order, 
under  s.  318  of  the  Criminal  Procedure 
Code,  was  made  between  A  on  the  one 
side,  and  B  and  the  then  tenants  of  B 
on  the  other,  declaring  that  A  was  in 
possession  of  the  property  in  dispute, 
held  that  this  order  was  only  binding  on 
the  actual  parti^  to  the  case  before  the 
Magistrate,  and  that  subsequent  tenants 
of  B  could  not  be  criminally  punished  for 
disobeying  the  order  in  question. — In  the 
Matter  of  Gopal  Burnawar,  3  B.  L.  R. 
A.  Cr.  13  [or  p.  97]. 

2.  Disobedience  TO  Public  Servant 
^Penal  Code  (AB  XL  V.  of  1860J,  s.  188 
— Criminal  Procedure  Code  (Ah  XXV, 
of  1 861),  s.  62  J]  A  Magistrate  issued  an 
order  warning  owners  of  cattle  to  take 
proper  care  of  them,  and  that  in  case  of 
disobedience  or  negledt  they  would  be 
punished  according  to  law,  and  did  punish 
them  for  disobedience  under  s.  188  Of  the 
Penal  Code.  Held  that  the  Magistrate 
was  not  competent,  under  s.  62  of  the 
Code  of  Crimmal  Procedure,  to  pass  such 
an  order.  The  order  contemplated  un  der 
this  section  is  in  the  nature  of  an  injunc- 
tion, and  such  an  order  passed  by  a  Ma- 
gistrate would  not  be  legal.  That  the 
conviction  under  s.  188  of  the  Penal  Code 
was  illegal. — In  the  Matter  of  Amiraddi, 
3  B.  L.  R.  A,  Cr.  45  [or  p.  117]. 
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Disobedience  to  Pablio  Servant 

3.  Disobedience  TO  Public  Servant 
-^Arms'  Aa  (XXXI.  of  1^60),  s.  26-- 
Penal  Code  (Aa  XLV.  of  i860),  s,  18S— 
Criminal  Procedure  Code)  Aa  XXV,  of 
i86i)f  ss.  230,  2$i — Carrying  fir e-^rms 
without  license^Disobedtence  to  an  order 
promulgated  by  a  public  servant.^  A 
Magistfate  issued  a  notification  that  all 
persons  desirous  of  carrying  arms  should 
take  out  a  license  enabling  them  to  do  so 
under  s.  26  of  Adt  XXX K  of  i860  ;  and 
certain  persons  were,  in  consequence  of 
his  notification,  arrested  and  brought  be- 
fore him,  charged  in  a  police-report  with 
carrying  arms  without  license.  No  sum- 
mons or  warrant  had  been  applied  for,  or 
any  complaint  lodged  before  the  Magis- 
trate previous  to  the  arrest  of  the  pri- 
soners. No  charge  in  writing  was  framed 
as  required  under  ss.  250,  251  of  the  Cri- 
minal Procedure  Code.  No  evidence  was 
taken  ;  but  the  prisoners  admitted  carry- 
ing the  fire-arms.  The  Mag^istrate  con- 
vieled  them,  under  s.  188  of  the  Penal 
Code,  of  disobedience  to  an  order  duly 
promulgated  by  a  public  servant.  There 
was  no  evidence  that  the  disobedience 
would  cause  or  tend  to  cause  annovance, 
obstru6^ion,or  in  jury  to  human  life,  dealth, 
or  safety.  Held  that  the  convi(5tions  must 
be  quashed.  Necessity  of  observing  the 
rules  laid  down  in  the  Criminal  Procedure 
Code  remarked  on. — -Queen  v.  Nand- 
kumar  Bose,  3  B.  L.  R.  Ap.  149  [or  p. 
139]- 

Disputed  Possession- 
See  Possession. 

Divorce- 
See  Maintenance,  2. 

Document- 
See  Evidence,  2. 

Documents — 
See  Confession,  2. 
Admissibility  of,   in   Evidence.     See 
Assessors,  i. 

E. 

Enhancement  of  Sentence— 

I.  Enhancement  of  Sentence — 
Criminal  Procedure  Code  (Act  X,  of 
1872),  s.  280*1  Two  prisoners  were  con- 
victed by  the  Sessions  -Court  of  dacoity, 
and  sentenced,  the  first  to  rigorous  im- 
prisonment for  three  years,  and  the  se- 
cond to  similar  imprisonment  for  six 


Enhancement  of  Sentence  (contd,) 
months.  The  High  Court,  under  s.  280, 
Code  of  Criminal  Procedure,  enhanced 
the  punishment,  as  there  were  no  miti- 
gating circumstances  for  such  lenient  and 
madequate  sentences. — Queen  v.Goojree 
Panday,  11  B,  L.  R.  Ap.  3  [or  p.  601]. 

2.  Enhancement  of  Sentence  — 
Criminal  Procedure  Code  (Act  X.  of 
1872),  s.  280 — Murder,]  Taking  into 
consideration  the  circumstances,  the 
High  Court,  on  appeal,  enhanced  the 
punishment  received  oy  a  prisoner  at  the 
Sessions  Court.— -Queen  v,  Soffiruddi 
Palwar,  13  B.  L.  K,  Ap.  23  [or  p.  670]. 
See  Remand,  i. 

Revision,  5. 

Sentence,  5. 

Bncjuiry— 
Dismissal  without.  See  Dismissal  of 
Complaint,  3. 

Enticement— 

Enticement — Penal  Code(ActXLV. 
of  1860),  s,  4g8 — Presumption  of  mar- 
riage— Burthen  of  f roof— Procedure — 
Depositions  before  the  Magistrate  J]  In 
a  charge  under  s.  498  of  the  Penal  Code, 
the  proof  that  the  woman  and  a  man,  other 
than  the  accused,  were  living  together,  is 
sufficient  to  throw  the  burden  ofproof  on 
the  accused  that  they  were  not  man  and 
wife.  Evidence  taken  before  the  Magis- 
trate, but  not  used  at  the  trial,  cannot  be 
referred  to  on  appeal. — Queen  v.  Wazi- 
ra,  8  B.  L.  R.  Ap.  63  [or  p.  483]. 
Error  in  Law- 
See  Revision,  2,  3,  5. 

Escape  from  Custody— 
See  Cumulative  Sentences — 

European  British  Subject— 

European  British  Subject — Com* 
mitment  by  Magistrate — Crime  commit- 
ted  at  a  place  more  than  120  miles  from 
Calcutta — Jurisdiction — Powers  of  In* 
dian  Legislature— Regs,  XX,  of  1825 
and  XIII,  of  1833—4  Geo,  IV.,  c.  81— 
Criminal  Procedure  Code  (Act  X.  of 
1872),  s.  33,]  A  British-born  European 
soldier  in  a  regiment  stationed  at  Haza- 
ribagh  was  committed  by  the  Deputy 
Commissioner  of  that  place  to  the  High 
Court  on  a  charge  of  the  murder  of  a 
comrade.  Upon  an  application  to  have 
the  commitment  quashed  and  the  pri- 
soner handed  over  to  the  Military  Author- 
ities in  accordance  with  Reg.  XX.  of 
1825,  it  was  held  that  the  provisions  of 
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BurcHpean  Britash  Subject  (contd,) 
Reg.  XX.  of  1825  as  to  the  course  to  be 
taken  in  dealinj^  with  European  British 
subjects  who  have  committed  offences 
were  rescinded  in  Hazaribagh  by  Reg. 
XIII.  of  1833,  s.  3,  as  being  rules  for  the 
administration  of  criminal  justice  within 
the  meaning  of  that  section.  Assuming 
the  Regulation  was  in  force,  held  that  4 
Geo.  IV.,  c.  81,  and  Reg.  XX.  of  1825, 
though  they  gave  jurisdiction  to  the  Mili- 
tary Authorities  in  certain  cases,  did  not 
wholly  exclude  the  jurisdiction  of  the 
Civil  as  opposed  to  the  Military  Courts, 
and  that,  inasmuch  as  the  proceedings 
before  the  Deputy  Commissioner  had 
been  taken  at  the  request  of  the  Military 
Authorities,  and  assented  to  by  them, 
such  proceedings  were  not  void,  and  the 
commitment  was  valid. — Queen  v.  Wil- 
liam Jackson,  13  B.  L.  R.  474  [or  p.  654]. 

See  Jurisdiction.- 

Evidence— 

1.  Evidence — Evidence  at  former 
trial — Procedure  J]  Where  the  evidence 
of  witnesses  taken  in  the  absence  of  the 
prisoner  at  a  former  trial  was  read  out 
to  them,  and  put  in  on  their  assenting 
to  it  as  a  true  record  of  the  facts,  held 
that  the  proceeding  was  irregular  and 
prejudicial  to  the  prisoner,  that  such  wit- 
ness should  have  been  subjected  to  a 
fresh  oral  examination,  and  that  then  the 
former  depositions  might  have  been  put 
in,  not  to  add  to  his  testimony,  but  to 
corroborate  it.  A  new  trial  was  ordered. 
—Queen  v.  Bishonath  Pal,  3  B.  L.  R. 
A.  Cr.  20  [or  p.  102]. 

2.  Evidence — Document — Misdirect 
tionI\  Upon  a  plea  of  alibi  by  the  pri- 
soners that  they  had  left  the  place  on 
the  1 2th  of  April  1869,  and  reacned  Port 
Canning  on  tne  28th  of  the  same  month, 
and  were  not  at  Patna  on  the  30th  May, 
the  prosecutor  adduced  in  evidence  a 
written  statement  engrossed  on  two 
pieces  of  stamp-paper,  one  bearing  the 
endorsement  of  the  stamp-vendor  as  sold 
on  the  13th,  and  the  other  on  the  i8th 
April,  filed  on  the  20th  April,  and  alleg- 
ea  to  bear  the  verification  of  the  pri- 
sonei^.  No  evidence  was  adduced  to 
prove  that  the  prisoners  had  signed  it. 
The  Judge  drew  the  attention  of  the  ju- 
rors to  this  document,  and  adverted  to 
it  in  these  terms :  "If  the  written  state- 
ment was  drawn  up  on  an  earlier  date 
than  the  date  it  bears,  it  could  not  have 


!  Bvidence  (contd.)-^ 
;  been  prepared  earlier  than  the  day  on 
!  which  thejprincipal  stamp  was  bought, 
j  i.e.,  the  1 8th.     Held  that  the  document 
'  should  not  have  been  received  in  evi- 
dence ;  and  that  there  was  a  misdirec- 
tion   which   contributed   materially    to- 
wards the    jury   finding  the  prisoners 
guilty. — Queen  v.  Gajraj,  3  B.  L.  R. 
I  A.  Cr.  43  [or  p.  116]. 

3.  Evidence — Criminal  Procedure 
I  Code  (Act  XXV.  of  186 1,  ss.  2og^  210, 
\2ii,  and  Act   VIII.  of  i86g,  8.369)— 

Deposition  of  dead  witness — Tender  of 
pardon  to  prisoner.']  When  it  is  pro- 
posed to  read  the  deposition  of  a  witness 
alleged  to  be  dead,  the  death  of  the  wit- 
ness should  first  be  strictly  proved,  unless 
it  is  admitted  on  the  other  side,  and  the 
reading  of  the  deposition  not  objected  to. 
Proceaure  as  to  tendering  a  pardon  to  a 
prisoner  before  examining  him  as  a  wit- 
ness discussed. — Queen  v.  Gagalu  Ma- 
galu,  4  B.  L.  R.  Ap.  50  [or  p.  184]. 

4.  Evidence — Admissibility  of— Re- 
cord of  proceedings  in  Calcutta  Small 
Cause  Court,']  The  summons-book  of 
the  Small  Cause  Court,  Calcutta,  is  ad- 
missible in  evidence,  though  not  signed 
by  the  presiding  Judge. — Queen  v.  Na- 
kur  Sirkar,  6  B.  L.  R.  729[or  p.  313]. 

5.  Evidence — Admissibility  of — Re^ 
cord  of  proceedings  in  Small  Cause 
Court ^  The  record  of  proceedings  in 
the  Small  Cause  Court  is  not  admissible 
in  evidence,  unless  authenticated  by 
the  signature  of  the  presiding  Judge. — 
Queen  v.  Shib  Chandra  Das,  6  B.  L.  R. 
730  note  [or  p.  314]. 

6.  Evidence — Records —  Conviction 
quashed.]  The  prisoners  were  convicted, 
under  s.  154  of  the  Penal  Code,  upon 
evidence  taken  in  another  case  to  which 
the  prisoners  were  not  parties.  The  con- 
viction was  set  aside. — In  the  Matter  of 
the  Petition  of  C.  G.  D.  Betts,  6  B.  L. 
R.  Ap.  83  [or  p.  339]. 

7 .  E v iDENCE — Intoxication — Record- 
ing evidence."^  Evidence  taken  on  the 
trial  of  one  pnsoner  wrongly  admitted  as 
evidence  on  the  trial  of  another.  Intoxi- 
cation wrongly  treated  as  an  aggravation 
of  offence. — Queen  v.  Zulfukar  Khan,  8 
B.  L.  R.  Ap.  21  [or  p.  474]. 

8.  Evidence — Act  I.  of  iS*j2,  s.  32, 
cl.  2 — Letter  of  advice.]  The  prisoner 
was  charged  with  forging  a  railway-re- 
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Eyidenoe  {contd,)^ 
ceipt  for  the  purpose  of  obtaining  from 
the  East  Indian  Railway  Company  cer- 
tain goods  entrusted  to  them  for  transit. 
The  delivery  of  the  goods  was  sought  to 
be  proved  by  the  letter  of  advice  sent  by 
the  consignor  to  the  consignee.  Held 
that,  under  no  circumstances,  a  letter  of 
advice  is  relevant  under  s.  32,  cl.  2, 
Act  I.  of  1872,  and  therefore  not  receiva- 
ble in  evidence. — Queen  v,  Tarinicharan 
Dey,  9  B.  L.  R.  Ap.  42  [or  p.  549]. 

9.  Evidence — Act  I.  of  i8j2,  s.  8,  ill. 
k — Admission — Confession.'}  A  prisoner 
was  indicted  for  theft  and  dishonestly 
receiving  stolen  property.  The  prose- 
cutor, while  travelling  by  train  to  Calcutta, 
discovered  the  loss  of  the  property,  and 
reported  his  loss  to  a  railway-police-in- 
spector at  the  first  station  at  which  the 
train  stopped  after  he  became  aware  of 
the  theft,  prisoner  not  then  being  present. 
This  statement  was  tendered  in  evidence, 
and  admitted  under  s.  8,  ill.  k,  of  the  Evi- 
dence Act.  Evidence  was  also  tendered 
of  a  statement  made  by  the  prisoner  to 
the  constable  who  arrested  him,  to  the 
effect  that  some  of  the  property  had  been 
given  him  by  his  sister,  and  that  he  had 
bought  the  rest,  and  this  was  admitted  ; 
the  Court  remarking  then  that  there  was 
a  distinction  in  the  Evidence  Act  be- 
tween *' admission  "  and  "confession." 
— Queen  v,  MacDonald,  10  B.  L.  R.  Ap. 
2  [or  p.  571]. 

10.  Evidence — Criminal  Procedure 
Code  (Act  X,  of  iSyjJ,  s.  24^ — Evidence 
given  before  tire  committing  officer.]  In 
a  case  in  which  the  accused  was  charged 
with  murder,  the  Sessions  Judpe  consi- 
dered the  evidence  given  before  hi mbv  the 
witnesses  for  the  prosecution  to  be  false, 
but  nevertheless  convicted  the  accused, 
acting  under  s.  249  of  the  Code  of  Cri- 
minal Procedure,  and  relying  on  the  evi- 
dence which  had  been  given  by  the  same 
witnesses  before  the  committing  officer. 
Held  that  s.  249  did  not  apply  to  this  case ; 
that  the  discretion  conferred  by  that  sec- 
tion should  be  exercised  upon  substantial 
materials,  rightly  before  the  Court,  and 
reasonably  sufficient  to  guide  the  judg- 
ment of  the  Court  to  the  truth  of  the 
matter,  and  not  upon  mere  speculation 
or  conjecture  ;  and  that,  under  that  sec- 
tion, a  Judge  may  base  his  judgment  on 
the  eviclence  given  before  the  Magistrate 
in  the  presence  of  the  accused,  when  there 


Bvidenoe  {contd.)^ 
are  special  and  particular  reasons  for  con- 
sidering that  evidence  to  be  honest  and 
true,  and  when  that  evidence  is,  to  a  cer- 
tain extent,  corroborated  by  independent 
testimony  before  himself. — Queen  v. 
Amanulla,  12  B.  L.  R.  Ap.  15  [or  p. 
624]. 

II.  Evidence  —  Admissibility  of 
child's — Competent  witness — New  trial 
—Oaths'  Act  (X.  of  1S73),  ss,  5,  /j-- 
Evidence  Act  (I.  of  i8y2),  s.  118 — Cri- 
minal Procedure  Code  (Act  X,  of  18^2)^ 
ch.  75.]  The  accused  was  charged  with 
throwing  B  and  C  down  a  well.  She  was 
charged  with  the  murder  of  B  under  s. 
302  of  the  Penal  Code,  and  on  that  charge 
she  was  tried  and  acquitted.  Thereupon 
the  Joint-Magistrate  without  holding  any 
further  preliminary  enquiry,  committed 
her  on  a  charge  under  s.  307  of  attempt- 
ing to  murder  C.  The  only  eye-witness 
of  the  offence,  according  to  the  Sessions 
Judge,  was  a  child,  and  as  she  did  not 
understand  the  nature  of  an  oath  or  so- 
lemn affirmation,  her  evidence  was  taken 
on  simple  affirmation.  The  jury  found 
the  prisoner  guilty,  and  she  was  sentenced 
to  ten  years  transportation.  Held  that 
the  omission  to  administer  either  an  oath 
or  solemn  affirmation,  although  knowing- 
ly made,  did  not  render  the  child's  evi- 
dence inadmissible.  Held  also  that,  the 
omission  by  the  Joint-Magistrate  to  hold 
a  preliminary  enquiry  on  the  charge  under 
s.  307  being  an  irregularity  which  pre- 
judiced the  prisoner  in  her  defence,  the 
proceedings  should  be  quashed,  and  a 
new  trial  held. — Oueen  v.  Mussamut 
Itwarya,  14  B.  L.  R.  54  [or  p.  673]. 
•  12.  Evidence — Criminal  proceedings 
in  the  mofussil — Admissibility  of  wife's 
evidence  for  or  against  husband  or  per- 
son  charged  jointly  with  him,}  Upon 
a  criminal  trial  in  the  mofussil,  the  evi- 
dence of  a  wife  is  admissible  for  or  against 
her  husband  or  person  charged  jointly 
with  him.  TNorman.  J.,  dissented]. — 
Queen  v.  Khyroolla,  Sup.  Vol.  Ap.  11 
for  p.  764]. 
Evidence — 
See  Confession,  2. 

Enticement. 

Recognizance,  i,  2,  5,  9. 

Statements  of  Accused. 

Waging  W\r. 
Evidence — 
Admissibility  of  Documents  in. 

Assessors,  1. 
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Evidence  (contd,)^ 

Dismissal  of  Complaint  without  tak- 
ing. See  Dismissal    of    Com- 

PLAINT,  I,  2. 

Improper  Admission  of.  See  Accom- 
plice, 3. 

Mode  of  Recording.  See  Posses- 
sion, 8. 

Want  of.  See  Discharge,  3. 

Evidence  Act  (II.  of  1866>— 
S.  24.  See  Privileobd  Communi- 
cation. 
S.  28.  See  False  Evidence,  12. 
S.  32.  See  False  Evidence,  13. 

Evidence  Act  (I.  of  1872)— 

S.  3.  See  Jurisdiction,  7. 
S.  8.  ill  k.  See  Evidence,  9. 
S.  24.  See  Threat. 
S.  30.  See  Confession,  3,  4. 
S.  32,  cl.  2.  See  Evidence,  8. 
S.  118.  See  Evidence,  ii. 
S.  133.  See  Confession,  4. 

Evidence  as  to  Prisoner's  Previous 
Oharaoter— 
See  Accomplice,  i. 

Evidence  of  Accomplice- 
See  Accomplice,  i  to  4. 

Evidence  of  Accused's  Bad  Char- 
acter— : 
See  Accomplice,  3. 

Evidence  of  Approver- 
See  Accomplice,  2. 

Evidence  of  Judge- 
See  Witness. 

Evidence    of   Previous   Convic- 
tion- 
See  Previous  Conviction. 

Examination  of  Accused— 

1.  Examination  OF  Accused— Cww- 
examinaiion — Commitment  by  Sessions 
Judg^ — Interference  of  High  Court — 
Criminal  Procedure  Code  (Act  XXV,  of 
i86ijt  s.  435.]  It  is  a  matter  of  discre- 
tion for  the  Magistrate  himself  to  Judge 
whether  during  the  enquiry  it  is  right  and 
proper  that  the  accused  should  Be  exa- 
mined or  not.  Therefore  it  is  wrong  for 
a  Judge  to  censure  a  Magistrate  for  not 
examining  an  accused.— fn  the  Matter  of 
Shama  Sankar  Biswas,  i  B.  l..  R.  S.  N. 
16  [or  p.  45]. 

2.  Examination  of  Accused— Cri- 
minal  Procedure  Code  (Act  XXV.  of 
1 861),  ss.  20 Sy  j66,  jd^'^ Attestation 
by  MagistratC'^Postponement  of  trial 


Examination  of  Accused  {contd.)^ 
for  evidence  of  a  witness — Discretion  of 
Judge^^New  trial,']  A  Deputy  Magis- 
trate committed  certain  prisoners  for  trial 
on  a  charge  of  dacoity.  Some  of  the 
prisoners  had  confessed  before  the  De- 
puty Magistrate,  but  he  failed  to  record 
the  examination  of  the  prisoners,  or  to 
attest  it  as  required  by  s.  205  of  the  Code 
of  Criminal  Procedure.  The  Sessions 
Judge  therefore  refused  to  admit  the  ex- 
amination of  the  prisoners  by  the  Deputy 
Magistrate  in  evidence,  and  also  refused 
to  postpone  the  trial  for  the  purpose  of 
summoning  the  Deputy  Magistrate  and 
taking  his  evidence  in  the  matter.  Held 
(i),  the  examination  of  the  prisoners  was 
inadmissiblein  evidence;  (2),  that  it  being 
wholly  within  the  discretion  of  the  Judges, 
under  s.  366,  to  say  whether  or  not  he 
should  postpone  the  trial  or  summon  any 
witness  to  give  his  evidence,  the  High 
Court  as  a  Court  of  Revision  would  not 
interfere  or  order  a  new  trial. — Queen  v. 
Radhu  Jana,  3  B.  L.  R.  A.  Cr.  59  [or  p. 
126]. 

Examination  of  Ck>mplainant— 
See  Complaint,  7. 

Examination  of  Witnesses— 

Examination  of  Witnbssbs — And 
passing  sentence  in  absence  of  accused,] 
It  is  illegal  to  examine  the  witnesses  for- 
the  defence  and  to  pass  sentence  in  the 
absence  of  the  accused. — Bihooram  v. 
Allaho  Kolita,  i  B.  L.  R.  S.  N.  8  [or  p. 
44]. 

Excise— 

Excise— i4^  XXI.  of  i8s6-~Abkari 
laws'^riminal  Procedure  Code  (ASt 
XXV.  ofi86i,  and  Act  VIII.  i86g),  s.  61 
— Fine  J  Realisation  of]  The  provisions 
of  s.  61  of  tnc  Criminal  Procedure  Code 
do  not  apply  to  fines  imposed  under  Adt 
XXI.  of  1856 ;  such  fines  cannot  be  levied 
by  distress  and  sale  of  the  offender's  pro- 

rty.— ^ueen  v.  Jungli  Beldar,  8  B.  L. 
Ap.  47  [or  p.  477]. 

Executive  Order— 

Executive  Order — Ad  V.  of  i86r, 
s.  ly — Order  of  executive  nature?]  The 
High  Court,  while  considering  that  an  or- 
der by  a  Magistrate  professing  to  a6t  un- 
der s.  17  of  A<5t  V.  of  1861  was  ilteal,  re- 
fused to  interfere,  on  the  ground  that  the 
order  was  one  of  an  executive  nature. — 
In  the  Matter  of  the  Petition  of  Rohoman 
Sirkar,  10  B.  L.  R.  Ap.  4  [or  p.  572]. 
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F. 

False  Aoootint— 
Sec  Criminal  Breach  of  Trust,  i. 

False  Charge— 

1.  False  Charge — Theft — Police-en' 
quiry  and  order  thereon-^Lounter'char^ 
of  bringing  a  false  complaint  A  S  T 
brought  a  charge  of  theft  against  6  before 
a  Magistrate.  The  case  was  made  over 
to  the  Deputy  Magistrate,  on  whose  sug- 
gestion the  Magistrate  ordered  that  there 
should  be  a  police-enquiry.  The  Police 
Superintendent  reported  that,  in  his  opi- 
nion, the  charge  was  false,  and  that  tne 
plaintiff  should  be  summoned  for  bring- 
ing a  false  charge ;  and  the  Magistrate, 
while  declaring  that  he  would  not  encour- 
age charges  of  *' false  complaint,"  said 
that  the  injured  party  might  swear  an  in- 
formation, if  she  chose.  S  T  then  peti- 
tioned to  be  allowed  to  call  witnesses  in 
support  of  her  charge  of  theft,  and  obje<5l- 
ed  to  the  police-proceedincp.  The  Ma- 
gistrate recorded  the  following  order: 
**The  case  has  been  dismissed,  and  the 
accused,  Mrs.  B,  has  received  permission 
to  prosecute  the  woman,  S  T,  for  false 
charge ;  the  present  petition  may  be  put 
in  defence  in  that  case.**  Held  that  the 
order  of  the  Magistrate  must  be  cjuashed 
— (i)  because  he  had  no  jurisdi6lion,  the 
case  having  been  made  over  to  the  Deputy 
Magistrate ;  (2)  because  the  order  above 
was  not  a  judicial  dismissal  of  the  Ccise. 
The  case  remanded  for  the  trial  of  the  ori- 

f'nal  charge  as  brought  by  S  T. — Shanto 
eomi  V.  Mrs.  Belilias,  3  B.  L.  R.  Ap. 
151  [or  p.  141]. 

2.  False  Charge — Criminal  Proce- 
dure Code  (A^  VIII.  of  i86g)y  s,  249 — 
Penal  Code  (Ad  XLV,  pf  i860),  s.  2//.] 
Procedure  before  framing  a  charge  under 
s.  21 1  of  the  Penal  Code. — In  the  Matter 
of  the  Petition  of  Gaur  Mohan  Sing,  8  B. 
L.  R.  Ap.  II  [or  p.  471]. 

3.  False  Charge — Penal  Code  (Act 
XLV.  of  i860),  ss,  108,  log,  211 — Giving 
evidence  in  support  of  a  false  charge — 
Abetment  of  such  charge.']  A  person 
cannot  be  convidted  of  abitment  of  a  false 
charge,  solely  on  the  ground  of  his  having 
given  evidence  in  support  of  such  charge. 
— Queen  v.  Ram  Panda,  9  B.  L.  R.  Ap. 
i6Torp.539]. 

See  Sanction  to  Prosecute,  4. 

False  Document- 
See  Forgery,  i. 


False  Evidence— 

I.  False  Evidence— yiw/knVi/  pro- 
ceeding —  Charge  —  Evidence  —  Hand' 
writing  of  Magistrate — Penal  Code  (Act 
XLV.  of  i860),  s.  /pj.]  It  is  essential, 
in  order  to  sustain  a  charge  under  s.  193 
of  the  Penal  Code,  that  it  should  be  prov- 
ed that  there  was  a  judicial  proceeding, 
and  that  the  false  statement  alleged  to 
have  been  made  in  the  course  of  that  pro- 
ceeding was  made.  A  charge  under  this 
sedlion  should  specify  not  only  the  judi- 
cial proceeding  in  the  course  of  whicn  the 
prisoner  is  accused  of  having  made  the 
false  statement,  but  the  particular  stage 
of  the  proceeding  in  which  the  statement 
is  made.  The  knowledge  by  the  Sessions 
Judge  of  the  handwriting  of  the  judicial 
officer  before  whom  the  statement  was 
made  is  no  evidence  of  the  statement  hav- 
ing been  made  before  that  officer,— 
Queen  v.  Fatik  Biswas,  i  B.  L.  R.  A.  Cr, 
13  [or  p.  9]. 

2.  False  Evidence — Penal  Code  (Act 
XLV.  of  i860),  ss.  igi,  ig2 — Verification 
— Mofussil  Small  Cause  Courts*  Act  (XI. 
of  1865),  5.  27.]  A  made  an  application 
for  a  new  trial  under  s.  21  of  Acl  XI.  of 
1865.     He  filed  a  memorandum  of  his 

f  rounds  verified  as  a  plaint,  and  therein 
nowi  ngly  made  a  false  statement .  Held 
(Glover,  J.,  dissenting)  that  he  had  not 
thereby  committed  an  offence  under  s.  191 
or  192  of  the  Penal  Code. — In  re  Haran 
Mandal,  2  B.  L.  R.  A.  Cr.  i  [or  p.  54]. 

3.  False  Evidence — Povier  of  Sessions 
Judge-'Penal  Code  (Act  XLV.  of  i860), 
ss.  igj,  ig4.'\  The  Sessions  Judge  has 
no  power  to  commit  a  man  {or  having 
given  false  evidence  before  the  Mag^ 
trate,  but  he  can  commit  him  for  havmg 
given  false  evidence  in  his  own  Court.  I  n 
the  trial  of  a  prisoner  for  murder,  a  wit- 
ness stated  on  oath  before  the  Sessions 
Court  that  another  had  committed  the 
murder,  whereas  before  the  Magistrate  he 
had  stated,  as  was  the  fact,  that  the  pri- 
soner had  committed  the  murder.  Held 
that  such  witness  was  guilty  under  s.  193, 
and  not  under  s.  i94ofthe  Penal  Code,  as 
he  did  not  know  that  he  would  cause  a  con- 
viction for  murder. — Queen  v.  Hardyal, 
3  B.  L.  R.  A.  Cr.  35  [or  p.  iii]. 

4.  False  Evidence — Powers  of  7udt' 
cial  Commissioner  to  commit'^Fatse  de* 
position — Alternative  statements."]  A  Ju- 
dicial Commissioner  has  no  power,  under 
s.  172  of  the  Code  of  Criminal  Procedure, 
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False  Evidence  {contd.)-- 
f  Act  XXV.  of  1 86 1),  to  commit  a  witness 
for  a  false  deposition  given  before  the 
Assistant  Commissioner.  The  evidence  of 
a  writer  in  the  Judicial  Commissioner's 
office,  to  the  effect  that  "  the  document 
shewn  to  him  is  a  deposition  taken  before 
the  Assistant  Commissioner ;  it  appears 
to  have  been  taken  in  due  form  upon 
solemn  affirmation,  and  is  attested  by  the 
signature  of  the  Assistant  Commissioner, ' ' 
is  not  sufficient  evidence  of  the  prisoner 
having  duly  deposed.  Per  Norman,  J. — 
Quer^,  notwithstanding  the  decision  of 
the  Pull  Bench  as  to  the  correctness  of 
convictions  for  perjury  upon  alternative 
statements.— Queen  v,  Mati  Khowa,  3  B. 
L.  R.  A.  Cr.  36  [or  p.  112]. 

5.  False  Evidence — Preliminary  in- 
vestigation  by  Magistrate — Criminal 
Procedure  Code  (Act  XXV.  of  iS6i)^  s, 
/7j.]  A  Munsif  sent  a  witness  before  a 
Magistrate  in  order  that  the  latter  might 
hold  a  preliminary  investigation  on  a 
charge  of  giving  false  evidence  under  s. 
193  of  the  Penal  Code.  The  Magistrate, 
without  completing  the  investigation,  sent 
the  case  back  to  the  Munsif,  who  finally 
committed  the  prisoner.  Held  that,  while 
the  Munsif  could  have  committed  the  pri- 
soner himself  under  s.  173  of  the  Criminal 
Procedure  Code, 'without  sending  him  be- 
fore the  Magistrate  to  conduct  the  preli- 
minary investigation,  on  a  charge  of  giv- 
ing false  evidence,  the  Magistrate  had 
actedirregularly  in  not  himseli  completing 
the  enquiry.  Case  remanded  to  the  Ma- 

fistrate  accordingly.— Queen  v,  Jan  Ma- 
ommed,  3  B.  L.  K.  A.  Cr.47  [or  p.  1 18]. 

6.  False  Evidence  —  Contradictory 
statements  of  a  witness,}  The  statement 
made  by  a  witness  before  the  Magistrate 
was  opposed  to  the  statement  made  by 
him  before  the  Sessions  Court.  On  a 
charge  of  perjury  being  made,  held  that 
a  statement  made  by  (he  accused  before 
one  Court  was  no  evidence  of  the  falsity 
of  a  contrary  statement  before  another 
Court  to  support  a  conviction  of  giving 
false  evidence,  and  that  neither  the  Judge 
nor  jury  had  any  right  to  assume  that  an 
explanation  could  not  have  been  given  con- 
sistent with  both  the  statements. — Queen 
V,  Kola,  4  B.  L.  R.  A.  Cr.  4  [or  p.  155]. 

7.  False  Evidence — Criminal  Pro- 
cedure Code  (Act  XXV,  of  i86ijj  s,  1^2 
•'^Variance  in  evidence,!  Where  a  wit- 
ness makes  a  statement  before  the  Court 


FaJse  Evidence  (contd.)^ 
of  Session,  which  contradidls  that  made 
by  him  before  the  committing  officer,  and 
no  evidence  is  given  to  show  which  state- 
ment is  true,  it  cannot,  under  s.  172,  Adl 
XXV.  of  1861,  be  said  that  an  offence 
has  been  committed  under  the  cognizance 
of  the  Court  of  Session.  A  Judge's  duty  in 
dealing  with  thfe  contradictory  statement 
of  awitness  discussed. — Queen  v,  Nomal, 
4  B.  L.  R.  A.  Cr.  9  [or  p.  159]. 

8.  False  Evidence — Penal  Code  (Act 
XLV,  of  i86o)y  s,  ig^-^harge  under  s. 
igS  of  the  Penal  Code — Charge  for  giv^ 
ing false  evidence,  Form  ofl  §ix  persons 
were  charged  in  the  same  charge  as  fol- 
lows :  *'  Tnat  you,  on  or  about  Uie 

day  of  June ,  at  Tajpur,  committed 

the  offence  of  voluntarily  giving  false  evi- 
dence in  the  stage  of  a  judicial  proceeding, 
and  that  you  have  thereby  committed  an 
offence  under  s.  193  of  the  Penal  Code." 
Held  that  the  charge  was  bad  and  defect- 
ive '.fir sty  as  it  charged  a  number  of  per- 
sons jointly  with  giving  false  evidence ; 
second^  as  it  did  not  show  what  statement 
the  accused  persons  made;  third,  as  it 
did  not  mention  the  day  and  year  when 
the  oflFence  was  committed  yfourtii,  as  it 
did  not  indicate  the  Court  or  officer  before 
whom  the  false  evidence  was  given.  To 
support  a  charge  of  giving  false  evidence 
undfer  s.  193,  it  must  be  shown  that  the 
accused  intentionally  made  a  particular 
statement  false  to  his  own  knowledge. — 
Queen  v,  Maharaj  Misser,  7  B.  L.  R.  Ap. 
66  [or  p.  450]. 

9.  False  Evidence — Contradictory 
statements — Two  charges — Plea  of  gull' 
ty  on  one  charge — Acquittal  on  the 
other,']  Where  a  prisoner  is  charged  se- 
parately for  having  given  false  evidence 
with  regard  to  two  statements  directly  op- 
posed to  each  other,  a  plea  of  guilty  on 
one  of  the  charges  does  not  involve  an  ac- 
quittal on  the  other.  A  Sessions  Court  is 
bound  to  take  evidence  and  try  a  charge 
before  it  can  acquit  a  prisoner  of  that 
charge. — Queen  v,  Hossain  Ali,  8  B.  L. 
R.  Ap.  25  [or  p.  475]. 

10.  False  Evidence  —  Alternative 
charge — Finding — Contradictory  state- 
men  ts — Crim  ina  I  Procedu  re  Code  (A  ct  X, 
of  1 8^2),  5. 455,  sch.  Hi, — Penal  Code  (Act 
XLV,  of  i860),  s,  /pj.]  Where  a  person 
was  convi<5led  of  giving  false  evidence 
upon  an  alternative  chai^  in  the  form 
given  in  sch.  iii.  of  the  Criminal  Procedure 
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False  Evidence  {contd.)-- 
Code,  held  by  the  majority  of  the  Court 
(Jackson  and  Phear,  J  J.,  dissenting)  that 
the  convi6lion  was  good,  notwithstanding 
the  jury  had  not  distinctly  found  which  of 
the  two  statements  charged  was  false. 
Held  per  Jackson,  J.,  that  such  a  charge 
is  bad,  and  further  that  an  alternative 
finding  upon  such  charge  is  invalid.  Held 
fer  Phear,  J.,  that,  although  a  person  may 
be  lawfully  tried  upon  such  a  charge,  still 
the  Court  or  jury  must,  for  a  convi6lion, 
find  specifically  which  branch  of  the  al- 
ternative is  true. — Queen  v.  Mahomed 
Hoomayoon  Shaw,  13  B.  L.  R.  324  [or 
p.  632]. 

11.  False    Evidence — Alternative 
finding  —  Contradictory  statements  — 

Criminal  Procedure  Code  (Act  XXV,  of 
186 1),  s:  j5/.]  In  cases  of  alternative 
charges,  it  is  preferable  that  a  dbtinct 
finding  on  one  or  other  of  the  said  charges 
should  be  come  to,  and  that  some  attempt 
at  least  be  made  to  obtain  evidence  upon 
one  or  other  of  the  said  charges  before 
judgment  is  given,  and  a  finding  arrived 
at  in  what  is  known  as  the  alternative  form. 
Such  a  finding  should  not  be  come  to  where 
the  two  statements  are  not  absolutely  con- 
tradi6tory  of  each  other,  or  where  one  of 
such  statements  is  heresay.  Every  pre- 
sumption in  favour  of  the  possible  recon- 
ciliation -of  the  statements  should  be 
made. — Queen  v,  Bidu  Noshyo,  13  B.  L. 
R.  325  note  [or  p.  633]. 

12.  False  Evidence — Evidence  Act 
(H,  of  1855),  ^-  28-'Penal  Code  (Act 
XLV.  of  i860),  s.  /pj.]  A  person  can- 
not be  convidled  in  the  mofussil  of  giving 
false  evidence  upon  the  uncorroboratea 
evidence  of  a  single  witness  (Campbell, 
J.,  dissenting). — Queen  v,  Lalchand 
ICowrah,  Sup.  Vol.  417  [or  p.  689]. 

13.  False  Evidence  —  Alternative 
charge  and  conviction  —  Penal  Code 
(Act  XLV,  of  z86oJ,  s,  122 — Criminal 
Procedure  Code  (Act  XXV,  of  186 r),  ss, 
242,  381,  382,  cl,  5 — Evidence  Act  (U, 
of  18$$),  s,  j2.]  The  prisoner,  who  as  a 
witness  in  a  former  case  had  made  one 
statement  before  the  Magistrate  and  a 
contrary  one  before  the  Sessions  Judge, 
was  tried  and  convicted  of  having  either 
given  false  evidence  before  the  Judge  or 
given  false  evidence  before  the  Magis- 
trate. Held  (Norman  and  Campbell,  Jj ., 
doubting)  the  conviction  was  right.  Held 
also  (Campbell,  J.,  differing  the  evi- 


FalBe  Evidence  (conid.)^ 
dence  taken  before  the  Judge  was  admis- 
sible on  the  charge  of  having  given  false 
evidence  before  tne  Magistrate. — Queen 
V.  Mussamat  Zamiran,  Sup.  VoL  521 
[or  p.  732]. 

See  Compensation. 

Sanction  to  Prosecute,  i,  3. 

False  Personation— 

False  Personation  —  P^wa/  Code 
(Act  XL  V.  of  i860)  f  s.  4ig'r^Registration 
A  ct  (XX,  0/1866) ,  ss,  p  J,  gf,]  A  vendor 
proceeded,  in  company  with  three  per- 
sons, to  Dacca  to  register  her  deed  of  sale. 
Falling  ill  on  the  way,  the  three  com- 
panions went  to  the  registrar's  office ;  one 
of  them  there  personated  the  vendor,  and 
got  registry  of  the  deed.  She  was  con- 
victed of  cheating  by  false  personation, 
and  the  other  two  of  SLoetting  that  offence. 
Held,  on  revision,  that  as  there  was  no 
intention  a[>parent  on  the  part  of  the  ac- 
cused to  injure  or  defraud  any  one,  the 
convictions  should  have  been  under  ss.  93 
and  94  of  Act  XX.  of  1866,  and  not  under 
s.  419  of  the  Penal  Code. — Queen  v.  Luthi 
Bewa,  2  B.  L.  R.  A.  Cr.  25  [or  p.  69]. 

Family  Dwelling-house- 
See  Criminal  Trespass,  i. 

Filthy  State  of  Premises- 
See  Nuisance,  10. 

Fine— 
See  Certipicatb-tax. 

Daily  Fine. 
Distribution  of.  See  Opium. 
Realization  of.  See  Excise. 

Fire-£trms— 
See  Disobedience  to  Public  Ser- 
vant, 3. 

Fire-ball- 
Possession  of.  See  Attempt  to  com- 
mit Offence. 

Fishery- 
See  Mischief. 

Force — 

See  Cumulative  Sentences. 

Forfeited  Property- 
See  Attached  Property. 

Forfeiture  of  Becognizance— 

See  Recognizance,  3,  5,  7,  8. 

Forgery— 

I.  Forgery— P<?«a/  Code  (Act  XLV. 
of  i860),  ss.  5, 29, 463 — False  document. "i 
To  constitute  the  offence  of  forgery,  the 
simple  making  of  a  false  document  is  suffi- 
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Forgery  (contd.)-^ 
dent.  It  is  not  necessary  that  the  docu- 
ment should  be  published,  or  made  in  the 
name  of  a  really,existing  person.  A  writ- 
ing, which  is  not  l^aT  evidence  of  the 
matter  expressed,  may  yet  be  a  document 
within  the  meaning  of  s.  29  of  the  Penal 
Code,  if  the  parties  framing  it  believed  it 
to  be,  and  intended  it  to  be,  evidence  of 
such  matter.— Queen  v.  Shifait  Ali,  2  B. 
L.  R.  A.  Cr.  12  [or  p.  61]. 

2.  Forgery  —  Specially  registered 
bond^^Registration  Act  (XX,  (^  i866)y 
s»  5S — Sanction  to  prosecute — Criminal 
Procedure  Code  (Act  XXV.  of  i860, 
s,  /70.]  A  specially  registered  bond  was 
presented  before  the  Small  Cause  Court 
Judge,  for  execution,  under  s.  53,  Act 
XX.  of  1866,  and  a  decree  passed  upon 
it  in  usual  form.    Subsequently  the  Ke- 

fistrar  sanctioned  the  prosecution  of  the 
ecree-holder,  on  the  ground  that  the 
bond  was  a  forgery.  The  Small  Cause 
Court  Judge  thereupon,  on  application 
made,  without  taking  any  evidence  or 
making  further  enquiry,  set  aside  the 
decree,  and  sanctioned  the  prosecution 
under  s.  170  of  the  Criminal  Procedure 
Code.  Held  that  he  was  j  ust ified  i  n  sanc- 
tioning the  prosecution,  but  not  in  setting 
aside  3ie  decree. — Queen  v.  Nawab  Sing, 
3  B.  L.  R.  A.  Cr.  9  [or  p.  94]. 
See  Sanction  to  Prosbcute,  2,  3. 

Forgery  of  Bailway  Receipts- 
See  Evidence,  8. 

Form  of  Charge- 
See  False  Evidence,  8,  10. 

Formal  Ohfurge— 
See  Discharge,  i. 

Former  Trial- 
Evidence  at.  See  Evidence,  i. 

Fraud- 
See  Attached  Property., 

Fraudulent  Bemoval  of  Property. 
Fraudulent  Removal  of  Property 
-^Penal  Code  (Act  XLV.  of  1S60),  s.  206 
— Act  X,  of  j8s9y  s,  i4S-^Fraudulent 
remolfal  of  property  to  prevent  seizure 
in  execution,']  A  Deputy  Magistrate 
convicted  certain  persons  under  s.  206, 
Penal  Code,  of  having  fraudulently  re- 
moved property  to  prevent  its  being  at- 
tached in  execution  of  a  decree  under  Act 
X.  of  1859.  The  Judge  was  of  opinion 
that  the  offence  was  one  provided  for  by 
s.  145  of  Act  X.  of  1859,  and  was  not 


Fraudulent  Bemoval  of  Property 

(contd.) — 
thereiFore  triable  by  the  Magistrate.  Held 
that  the  trial  and  conviction  was  right 
under  s.  206. — Gaur  Chandra  Chucker- 
but^  V,  Krishna  Mohan  Sing,  2  B.  L. 
R.  S.  N.  4  [or  p.  72]. 
See  Partner,  i, 

Freeh    Proceedings    after    Dis- 
charge- 
See  Discharge,  2. 

Freeh  Recognizance- 
See  Recognizance,  8. 

Functions  of  Criminal  Courts- 
See  Criminal  Courts. 


Gazette- 
See  Assessors,  i. 

Grave  Provocation- 
See  Culpable  Homicide,  i,  3. 
Culpable  Homicide  not 
amounting  to  Murder,  i. 

Ghrievous  Hurt- 
See  Jurisdiction,  4. 
Threat. 
Whipping,  2. 

H. 

Habeas  Corpi:is— 

I.  Habeas  Corpus — Minor^Discre- 
tion — Return — Affidavit — A  mendment.^ 
The  return  to  a  writ  of  habeas  corpus  must 
be  taken  to  be  true,  and  cannot  be  con- 
troverted by  affidavit.  In  England,  56 
Geo.  III.,  c.  100,  s.  4,  allows  affidavits 
to  be  used  to  controvert  the  return  in  cri- 
minal matters,  but  that  statute  does  not 
apply  to  this  country.  The  return  to  a 
wnt  of  habeas  corpus  can,  however,  be 
amended.  A  gfirl  under  sixteen  years  of 
age  has  not  such  a  discretion  as  enables 
her,  by  giving  her  consent,  to  protedt 
anjr  one  trom  the  criminal  consequences 
of  inducin^r  her  to  leave  the  protection 
of  a  lawful  guardian ;  but  where  the 
return  to  the  writ  of  habeas  corpus  stated 
that  a  girl  was  above  the  age  of  six- 
teen (though  her  mother  stated  her  to 
be  of  the  age  of  thirteen  years  and  nine 
months),  the  Court  held  that  she  was  of 
years  of  discretion  to  choose  for  herself 
under  whose  protection  she  would  remain. 
— Queen  v,  Vaughan ;  In  the  Matter  of 
S.  M.  Ganesh  Sundari  Debi,  5  B.  L.  R. 
418  [or  p.  213]. 
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Habeas  Ck>rotiB  (contd,)-^ 

2.  Habbas  Corpus — Jurisdiction  of 
High  Court — Power  to  issue  writ  into 
the  mofussil — Habeas  Corpus  Act,  7/ 
Car.  IL,  c.  2^Reg.  IlLof  ihs^ActUL 
of  iHsB-^Act  XXXIV.  of  1850-^13  Geo. 
ni.f  c.  5j,  5.  36-^37  Geo,  III.,  c.  142,  s. 
8—21  Geo,  III.,  c.jo—3  &  4  Will.  IV., 
c.  8k,  s.  43."]  A  Mahomedan  subject  of 
the  Crown  was  arrested  in  Calcutta,  taken 
into  the  mofussil,  and  there  detained  in 
jail,  under  a  warrant  of  the  Governor- 
General  in  Council  in  the  form  prescribed 
by  Reg.  III.  of  1818.  Held  that  such 
arrest  and  detainer  were  not  acts  of  State, 
but  matters  cognizable  by  a  Municipal 
Court.  On  an  application  to  the  High 
Court  to  issue  a  writ  of  habeas  corpus  to 
the  Superintendent  (a  European  British 
subject)  of  the  jail,  /te/^  that  the  Supreme 
Court  had  power  to  bsue  writs  of  Habeas 
corpus  to  persons  in  the  mofussil,  and 
that  the  same  power  is  continued  to  the 
H  igh  Court.  Reg.  1 1 1 .  of  1 8 1 8  was  appli- 
cable only  to  natives  and  those  subject 
to  the  jurisdiction  of  the  Provincial 
Courts.  It  was  passed  under  37  Geo. 
III.,  c.  142,  s.  8,  not  13  Geo.  III.,  c.  63, 
s.  36.  It  was  passed  by  a  l^slative 
authority  having  full  powers  m  that 
behalf.  Considering  the  circumstances 
under  which  it  was  enacted.  Act  III.  of 
1858,  which  extended  the  effect  of  that 
Regulation  to  Calcutta,  was  not  ultra 
vires.  As  the  person  against  whom  the 
writ  was  applied  for  hacf acted  under  the 
written  oraer  of  the  Governor- General  in 
Council,  the  Court  would  not  direct  the 
writ  to  issue. — In  the  Matter  of  Ameer 
Khan,  6  B.  L.  R.  392  [or  p.  251]. 

3.  HabeasCorvvs— Reg.  III.  of  18 18 
^Act  XXXIV.  of  iBso—Act  III.  of  2838 
'-3&  4  ^«^^-  JV'^  c.  85,  s.  43^Alle^' 
ance — Prerogative — Appeal — Detention 
'^Warrant — Arrest.']  Assuming  the 
power  of  a  Judge  of  the  High  Court  to 
issue  a  writ  of  habeas  corpus,  and  assum- 
ing the  right  of  appeal  against  an  order 
refusing  such  writ,  heldthsX  it  appearing 
that  the  prisoner  was  in  custodv  under  a 
warrant  in  the  form  prescribed  by  Reg. 
III.  of  1818,  the  detention  was  legal. 
The  detention,  to  be  1^^,  need  only  be 
covered  by  an  actually  existing  warrant 
of  the  Governor-General  in  Council  in  the 
form  prescribed,  without  regard  to  the 
lawfulness  of  the  arrest.  The  Regulation 
is  not  confined  to  prisoners  of  war  or 
foreigners  held  in  confinement  for  politi- 


Habeas  Ck>rptis  {contd.)^ 
cal  reasons.  The  substance  of  R^.  III. 
of  18 1 8  was  expressly  re-enacted  by  Act 
XXXIV.  of  1850  and  Act  III.  of  1858, 
and  therefore,  as  the  result  of  these  later 
Acts  alone,  the  detention  would  be  legal. 
These  Acts  are  not  contrary  to  the  powers 
conferred  on  the  Indian  Legislature  by 
3  &  4  Will.  IV.,  c.  85,  s.  43-— In  the 
Matter  of  Ameer  Khan,  6  B.  L.  R.  459 
[or  p.  291]. 

Handwritixur  of  Magistrate- 
See  Falsb  Evidbncb,  I. 

HighCk)urt— 

High  Court — Original  Criminal 
Jurisdiction — 24  &  2$  Vic,  c.  104,  s. 
75.3  A  Judge  of  the  High  Court  making 
an  order  in  the  Origfinal  Criminal  Juris- 
diction of  that  Court  is  not  a  Court  subject 
to  the  control  of  the  Court  under  s.  15  of 
the  24  &  25  Vic,  c.  104. — In  the  Matter 
of  the  Petition  of  the  Government  of 
Bengal.— Queen  v.  Ameer  Khan,  7  B.  L. 
R.  244,  250  note  [or  pp.  385,  388]. 

High  Courts'  Crim.  Pro.  Act  (X. 
of  1876)- 

S.  147.  See  Transfer  of  Case,  4. 

High  Court's  Power- 
See  Transfer  of  Case,  2. 

High  Court's  Power  of  Bevision— 
See  Revision. 

High  Court's  Power  of  Superin- 
tendence- 
See  Remand,  2. 

HifiphSeas— 

High  Seas — Ojfence  on  the — Punish* 
ment — Procedure — 77  6»*  18  Vic,  c  104, 
s.  267  /  and  18  &  jg  Vic,  c  gi,  s.  27— 
12  &  J 3  Vic,  c  g6;  and  23  &  24  Vic,  c 
88— Act  XIII.  of  7565.]  In  prosecuting 
a  British  subject  for  an  offence  committed 
on  board  a  British  ship  upon  the  high 
seas,  held,  i  (dubitante,  Phear,  J.),  that 
he  must  be  charged  with  an  offence  under 
English  law ;  2,  that  the  punishment  must 
be  according  to  English  law ;  3,  that  the 
trial  must  b^  according  to  the  procedure 
of  the  local  Court.  Therefore,  where  a 
British  subject  was  charged  before  the 
High  Court  with  having  committed  an 
offence  under  7  Will.  IV.  and  i  Vic,  c. 
85,  s.  2,  on  board  a  British  ship,  upon 
the  high  seas,  within  the  admiralty  juris- 
diction of  the  Court,  and  found  guilty  of 
an  offence  under  14  &  15  Vic,  c.  19,  s. 
5,  held  that  the  conviction  was  good,  and 
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High  Seas  (contd.)^ 
that  the  prisoner  would  be  rightly  punish- 
ed with  "  rigorous  imprisonment,'*  which 
is  defined  by  s.  53  of  the  Penal  Code  to 
be  "imprisonment  with  hard  labour," 
and  that  the  trial  had  been  rightly  pro- 
.ceeded  with  under  Act  XIII.  of  1865. 
It  ought  to  appear  upon  the  face  of  a 
charge  that  it  had  been  delivered  to  the 
Clerk  of  the  Crown  by  a  Justice  of  the 
Peace  or  a  Magistrate,  but  its  not  so 
appearing  is  a  formal  defect  only,  to  which 
ODjection  can  only  be  taken  under  s.  41 
of  Act  XV 1 1 1 .  of  1 862  before  the  j  ury  has 
been  sworn,  and  it  is  not  ground  for  arrest 
of  judgment. — Queen  v,  Thompson,  i 
B.  L.  K.  O.  Cr.  I  [or  p.  16]. 

House-breaJdng— 
See  Private  Defence,  i. 

Howrah  Municipal  Bye-laws— 
See  Daily  Fine,  i. 

Hurt- 
See  Appeal,  4. 
Assault. 
Jury,  3. 

Hurt  with  Dcmgerous  Weapons- 
See  Sentence,  3. 

I. 

Illegal  Arrest- 
See  Tolls. 

Illegal  Qratifloation— 

See  Public  Servant. 

Illegal  Sentence — 
See  Daily  Fine. 

Improper    Admission    of    Evi- 
dence- 
See  Accomplice,  3. 

Indian  Councils'   Act  (26  Vic, 
c.  67)— 

Ss.  22,  42.  See  Jurisdiction,  8. 

Indian  Legislature- 
Powers  or  See  European  British 
Subject. 

Information  to  Police- 
Omission  to  give.    See  Abetment. 
Remand,  3. 

Injury- 
See  Nuisance,  6,  7. 

•  Insanity- 
See  Jury,  7. 

Unsoundness  of  Mind. 

Intention- 
See  Criminal  Trespass,  2,  3. 


Interlocutory  Proceedings- 
Revision  of.  See  Transfer  of  Case,  3.. 

Intoxication- 
See  Evidence,  7. 

Irregular  Deposition- 
See  Deposition. 

Irregular  Proceedings- 
See  Tolls. 

Trial  on  Sunday. 

Irregularity- 
See  Complaint,  i,  2,  3. 

Issue  of  Summonses  or  Warrant 
without  specifying  Oharge— 

See  Arms'  Act,  i. 


Joint  Charges- 
See  AcaUITTAL. 

Joint  Trial- 
See  Confession,  3. 

Judge  when  a  Competent  Wit- 
ness- 
See  Witness. 

Judge's  Simmung-up— 
See  Accomplice,  3. 

Judgment  of  Acquittal- 
See  Revision,  4,  5. 

Judicial  Commissioner's  Powers 
to  Commit— 
See  False  Evidence,  4. 

Judicial  Notice — 
See  Statements  of  Accused. 

Jurisdiction — 

I.  Jurisdiction  —  Criminal  Proce- 
dure Code  (Act  XXV.  of  186 jj,  s.  273 — 
jurisdiction  of  Deputy  Magistrate^  s. 
2jg^Penal  Code  (Act  XLV,  of  i860),  s. 
iy4 — Non-attendance  in  obedience  to 
order  from  public  servant.']  In  conse- 
ouence  of  the  default  of  appearance  by 
the  person  bailed,  the  surety  was  com- 
pelled to  pay  the  penalty  mentioned  in 
the  recognizance.  The  Deputy  Magis- 
trate applied  for  and  received  the  per- 
mission of  the  District  Magistrate  to  try 
the  accused  under  s.  174  of  the  Penal 
Code.  Held  that  the  Deputy  Magis- 
trate had  no  jurisdiction  to  try  the  case, 
it  not  having  been  referred  to  him  **  either 
on  complamt  preferred  directly  to  the 
Magistrate,  or  on  the  report  of  a  police- 
officer.' '  Held  also  that,  notwithstand- 
ing s.  219  of  Act  XXV.  of  1861,  the  ac- 
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Jurisdiction  (contd.) — 
cused  might  have  been  proceeded  against 
under  s.  1 74  of  the  Penal  Code.— Queen 
V.  Tajumaddi  I^hory,  i  B.  L.  R.  A.  Cr. 
I  [or  p.  I]. 

2.  Jurisdiction  —  Criminal  Proce- 
dure Code  (Ad  VIII,  of  T86g),  s.  43^— 
Jurisdiction  of  Sessions  Judge — Off  en- 
ces  triable  by  a  Magistrate,~\  The  Ses- 
sions Judge  has  no  jurisdiction  to  annul  a 
conviction  and  order  a  commitment  for  an 
oifence  triable  by  a  Magistrate.  S.  435, 
Act  VIII.  of  1869,  relates  to  offences  tri- 
able by  the  Sessions  Judge. — In  the  Case 
of  Wazir  Sing,  3  B.  L.  R.  A.  Cr.  65 
[or  p.  130]. 

3.  Jurisdiction  —  Magistrate's  and 
Sessions  Judge's  —  Registration  Act 
(XX,  of  1 866 J,  s.  P5.J  The  Sessions 
Judge  has  jurisdiction  to  try  a  case  of 
abetting  false  personation  of  a  witness 
before  a  Registrar  of  Assurances  under 
s.  95  of  the  Registration  Act  (XX.  of 
1866).  The  word  "instituted"  in  that 
section  should  be  construed  to  mean  com- 
menced.— Queen  v,  Sheogolam  Das,  6 
B.  L.  R.  692  [or  p.  308]. 

4.  Jurisdiction  —  Criminal  Proce- 
dure Code  (Act  XXV,  of  1861}^  s,  2'jj—' 
Grievous  hurt,"]  A  Magistrate  has  no 
power,  under  s.  273  of  the  Code  of  Cri- 
minal Procedure,  to  refer  a  case  of  griev- 
ous hurt  for  trial  to  a  Deputy  Magis- 
trate having  only  the  powers  of  a  Sub- 
ordinate Magistrate  of  the  second  class. 
— Gabind  Chandra  Biswas -r.  Hem  Chan- 
dra Barder,  6  B.  L.  R.  Ap.  ii5[orp.35i]. 

5.  Jurisdiction  —  Prosecutor  also 
Judge — Sub-Registrar,^  A  Sub- Regis- 
trar, who  is  also  a  Magistrate,  cannot  in- 
vestigate a  case  against  one  of  his  sub- 
ordinates in  the  Registry  Office,  and  after- 
wards himself  try  and  convict  him.— 
In  re  Bharat  Chandra  Sen,  Petitioner, 
8  B.  L.  R.  423  note  [or  p.  455]. 

6.  Jurisdiction  —  Criminal  Proce- 
dure Code  (Act  X,  of  i8y2j,  s.  67,  ill. 
a^Penal  Code  (Act  XLV,  of  i860),  ss, 
499i  5^J']  Where  an  offence  was  alleged 
to  have  been  committed  during  a  journey 
from  Bombay  to  Calcutta,  and  was  in 
fact  committed  between  Bombay  and 
Allahabad,  at  which  latter  place  the  com- 
plainant and  the  person  by  whom  the  of- 
fence was  allegea  to  have  been  commit- 
ted separateo,  and  proceeded  to  Cal- 
cutta by  different  trains,  held  that  the 


Jurisdiction  (contd.)^^ 
Magistrate  of  Howrah  had  no  jurbdic- 
tion  to  try  the  charge.  To  bring  the 
matter  within  his  juri^iction,  the  journey 
should  have  been  continuous  from  one  ter- 
minus to  the  other  without  any  interrup- 
tion by  either  party. — Queen  v,  Piran, 
13  B.  L.  R.  Ap.  4  [or  p.  663]. 

7.  Jurisdiction  —  Criminal  Proce- 
dure Code  (Act  X,  of  1872),  ss.  43$ ^  436 
— Registration  Act  (VIII,  of  iSyi),  s. 
82 — Evidence  Act  (I,  of  1872),  s,  j^—^ub- 
Registrar — Offence  committed  during  a 
judicial  proceeding — Meaning  of  word 
**  Court '^-^Penal  Code  (Act  XLV.  of 
1 860 J  f  s.  228.]  A  was  charged  before  an 
Assistant  Magistrate  by  a  sub-regfistrar 
with  having  committed  an  offence  under 
s.  228  of  the  Penal  Code,  and  fined. 
Held  that  the  sub- registrar  should  have 
tried  the  matter  himself  under  ss.  435  and 
436  of  the  Criminal  Procedure  Code,  and 
as  the  Magistrate  acted  without  jurisdic- 
tion, the  order  must  be  quashed.  By  s. 
82  of  the  Registration  Act,  a  sub-ros- 
tra r  is  a  public  officer,  and  proceedings 
before  him  are  judicial  proceedings  with- 
in the  meaning  of  s.  228  of  the  Penal  Code, 
and  as  he  is  legally  authorized  to  take 
evidence,  he  is  a  *'  Court "  as  defined  by 
the  Evidence  Act,  s.  3. — In  the  Matter 
of  the  Petition  of  Sardhari  Lai,  13  B.  L. 
R.  Ap.  40  [or  p.  671]. 

8.  Jurisdiction — European  British 
subject — Criminal  Procedure  Code  (Act 
X,  of  i8y2),  ch.  7 — 24  &  25  Vic.f  c.  204, 
s.  9 — 26  Vic,  c.  6^  (Indian  Councils* 
Act),  ss.  22,  42 — Letters  Patent,  1862^ 
cL  21 — Letters  Patent,  186$ — 34  &  3^ 
Vic,  c  34.'\  A  European  British  subject 
in  the  mofussil  was  convicted  by  a  Ma- 
gistrate under  the  provisions  of  ch.  7  of 
Act  X.  of  1872.  He  appealed  to  the 
High  Court  on  the  ground  (inter  alia) 
that  the  Magistrate  had  no  jurisdiction 
to  tnr  the  case,  inasmuch  as  the  Govern- 
or-ueneral  in  Council  had  not  the  power 
under  24  &  25  Vic,  c.  67,  to  subject  a 
European  British  subject  to  any  jurisdic- 
tion other  than  that  of  the  High  Court, 
and  therefore  the  provisions  of  Act  X. 
of  1872,  under  which  the  prisoner  had 
been  tried,  were  ultra  vires  and  illegal. 
Held  that  the  jurisdiction  of  the  High 
Court  as  given  by  the  Letters  Patent 
is  subject  to  the  legislative  powers  of  the 
Governor-General  in  Council,  and  there- 
fore the  Magistrate  had  jurisdiction  to 
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Jurisdiction  (contd,)-^ 

try  the  case.— Queen  v,  Gerald  Meares, 

14  B.  L.  R.  100  [or  p.  677]. 

See  European  British  Subject. 
Recognizance,  3. 
Transfer  cp  Case. 
Waging  War. 

Jurisdiction  of  Oollector— 
See  Stamp. 

.Jurisdiction  of  High  Ck>urt. 
See  Statements  op  Accused. 

Jurisdiction  of  M^istrate— 
See  Dismissal  of  Complaint,  4. 

Jury— 

1.  Jury — Charge  to^^Culpable  homi- 
cide  not  amounting  to  murder — Punish^ 
ment'-'Penal  Code  (Act  XLV.  of  i860), 
s.  jo^.]  In  chargring  a  jury  in  a  case 
of  culpable  homicide  not  amounting  to 
murder,  a  Jud^  should  call  upon  the 
lury  to  state  which  description  of  culpa- 
ble homicide  they  consider  the  accused 
to  have  committed,  s.  304  of  the  Penal 
Code  prescribing  different  punishments 
for  that  offence.  Where  the  Judge  omit- 
ted to  require  the  jury  to  do  this,  the 
High  Court  held  that  the  conviction  was 
for  the  lighter  description  of  the  offence. 
— Queen  v.  Amir  Knan,  6  B.  L.  R.  Ap. 
87  note  [or  p.  340]. 

2.  Jury — Criminal  Procedure  Code 
(Act  VIIL  of  i86gj,  s,  s^o — Award  of 
jury — Appointment  of  jury,']  A  Ma- 
gistrate cannot  receive  and  enforce  the 
award  of  a  jury  under  s.  310  of  the  Cri- 
minal Procedure  Code,  delivered  long 
after  the  day  fixed  for  the  purpose.  A 
jury  appointed  under  s.  310  is  not  pro- 
perly constituted  when  only  the  foreman 

15  appointed  by  the  Magistrate,  and  the 
rest  of  thef  members  by  the  parties — 
Queen  v.  Hargabind  Pal,  7  B.  L.  R.  Ap. 
57  [or  p.  447]. 

3.  Jury— 7Via/6y — Special  verdict^^ 
Criminal  Procedure  Coae  (Act  XXV,  of 
iSeiJ-^Penal  Code  (ActXLV,  of  i860), 
**•  330t  J4^0  The  prisoners  were  tried 
under  s.  330  of  the  Penal  Code  (for  volun- 
tarily causing  hurt  to  a  girl),  and  under 
s.  348  (for  wrongfully  conftning  her). 
Circumstances  of  aggravation  were  al- 
leged, as  lifting  up  and  using  a  sword,  of 
lowering  the  girl  into  a  well,  and  of  prick- 
ing her  with  thorns.  The  jury  in  their 
verdict  stated  that  they  disbelieved  these 
allegations,  and  ^Iso  the  charee  of  illegal 
confinement,  but  that  they  believed  that 


Jury  (contd.)'-' 

some  slaps  had  been  g^iven.  The  Judge 
then  asked  the  jury  whether  they  con- 
victed on  either,  and,  if  so,  which  head  of 
charge.  They  answered  that  they  be- 
lieved the  prisoners  had  beaten  the  girl, 
and  that  they  convicted  them  under 
s.  330.  Held  that  the  question  put  by  the 
Judge  to  the  jury  was  a  proper  one,  and 
not  one  of  law.  The  conviction  was  up- 
held. Such  a  case  is  not  governed  by  the 
rule  of  English  law  as  to  special  verdicts. 
— Queen  v.  Hari  Prasad  Gangooly,  8  B. 
L.  R.  557  [or  p.  461]. 

4.  Jury — Charge  of  Judge — How  to 
sum  up  evidence — Verdict — Criminal 
Procedure  Code  (Act  X.  of  18J2),  ss»  255, 
255.]  The  High  Coiirt  (Kemp  and 
Phear,  JJ.)  laid  down  at  some  length  the 
duties  of  a  Judge  in  his  charge  to  the  jury 
and  in  his  summing  up  of  the  evidence. — 
Queen  v,  Rajcoomar  Bose,  10  B.  L.  R. 
Ap.  36  [or  p.  582]. 

5.  ]vKY-^Verdict  of  set  aside — Ac^ 
quittal — Criminal  Procedure  Code  (Act 

A.  of  i8y2),  ss,  263,  2*ji,  28*j,  288,']  On 
a  trial  by  jury  before  a  Sessions  Judge, 
thejury  returned  a  verdict  of  guilty.  The 
Judge  disagreed  with  the  verdict,  and 
submitted  the  case  to  the  High  Court. 
Held  that  the  High  Court  had  power  to 
set  aside  the  verdict  of  the  junr,  and  to 
direct  an  acquittal.  S.  263  of  the  Cri- 
minal Procedure  Code  (Act  X.  of  1872) 
explained. — ^Queen  v.  Koonjo  Leth,  11 

B.  L.  R.  14  [or  p.  585]. 

6.  Jury— Cnm««tf/  Procedure  Code 
(Act  X,  of  1872),  5. 263^'Verdict  when  to 
be  set  aside, \  Macpnerson,  J. — *'  The 
evidence  against  the  prboners,  in  whose 
interest  the  Judge  has  referred  this  case 
to  the  High  Court  under  s.  263,  is  cer- 
tainly not  very  strong,  inasmuch  as  it  con- 
sists solely  of  the  statement  of  the  pro- 
secutrix. Nevertheless  the  evidence  is 
quite  sufHcient,  if  believed.  The  jury  did 
believe  it :  and  how  can  we  say  that  they 
were  wrong  in  doing  so  ?  It  is  as  likely 
as  not  that  they  were  right.  And  is  the 
High  Court  to  set  aside  a  verdict  in  such 
a  case  ?  I  think  we  ought  not  to  inter- 
fere with  a  verdict,  unless  we  can  say  de- 
cidedly that  we  think  that  it  is  clearly 
wrong.  If  we  are  to  interfere  in  every 
case  of  doubt — ^in  every  case  in  which  it 
may  with  propriety  be  said  that  the  evi- 
dence would  have  warranted  a  different 
verdict— then  we  must  hold  that  real  trial 
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Jury  (contd.)^ 

by  jury  is  absolutely  at  an  end,  and  that 
the  verdict  of  a  jury  is  of  no  more  weight 
than  the  opinion  of  assessors.  I  presume 
that,  if  this  were  the  intention  of  the  Le- 
gislature, it  would  have  said  so.  But  the 
Legislature  has  not  said  so.  As  it  is,  I 
consider  that  the  Court  should  exercise 
the  powers  vested  in  it  by  s.  263  only  in 
cases  in  which  it  finds  the  verdict  of  the 
jury  clearly  and  undoubtedly  wrong. 
This  is  not  such  a  case,  although  I  may 
admit  that  there  may  be  room  tor  doubts 
being  entertained  as  to  the  facts.  There- 
fore 1  think  the  verdict  of  the  jury  should 
remain  undisturbed  so  far  as  this  Court 
is  concerned,  and  that  the  Sessions  Judge 
must  pass  sentence  on  the  prisoners. — 
Queen  v.  Sham  Bagdi,  13  B.  L.  R.  Ap. 
19  [or  p.  667]. 

7.  Jury — Criminal  Procedure  Code 
(Act  X,  of  18^2),  5. 26 J —  Verdict  when  to 
be  set  aside — Murder — Insanity,']  In 
dealing  with  a  reference  made  by  a  Ses- 
sions Judge  under  s.  263,  Code  of  Crimi- 
nal Procedure,  in  consequence  of  his  dis- 
agreeing from  the  verdict  of  the  jury,  the 
High  Court  must  deal  with  it  as  an  ap- 
peal by  the  prosecution,  and  has  author- 
ity to  convict  the  accused  persons  on  the 
facts,  and  to  pass  sentence  accordingly ; 
s.  257  of  the  Code,  by  which  the  Court 
has  to  decide  which  view  of  the  facts  is 
correct,  being  read  as  qualified  by  s.  263. 
The  fact  of  unsoundness  of  mind  is  one 
which  must  be  clearly  and  distinctly 
proved  before  any  jury  is  justified  in  re- 
turning a  verdict  under  s.  84  of  the  Penal 
Code.  The  High  Court,  considering  the 
verdict  of  the  jury  utterly  wrong  and  en- 
tirely against  the  evidence,  convicted  the 
prisoner,  on  the  facts,  of  culpable* homi- 
cide amounting  to  murder,  and  sentenced 
him  to  transportation  for  life. — Queen  v, 
Nobin  Chunder  Banerjee,  13  B.  L.  R. 
Ap.  20  [or  p.  667]. 

8.  Jury — Verdict  when  to  be  set  aside 
^^Crtminal  Procedure  Code  (Act  X,  of 
i8y2j,  s.  263,']  Where  a  Sessions  Judge 
had  disagreed  with  a  jury's  verdict  of  not 
guilty,  and  referred  the  case  to  the  High 
Court,  the  Hi^h  Court  refused  to  inter- 
fere, it  being  impossible  to  say  that  the 
jury  were  so  entirely  mistaken  in  their  ver- 
dict— ^that  they  were  so  patently  wrong — 
that  the  High  Court  ought  to  exercise  the 
extraordinary  powers  given  under  s.  263. 
— Queen  v.  Mussamut  Itwarya,  14  B.  L. 
R.  Ap.  I  [or  p.  685]. 


Jury  {contd.y^ 

9.  Jury — Criminal  Procedure  Code 
(Act  X.  of  187 2) t  s.  263 — Verdict  when 
to  be  set  aside!]  The  powers  given  to  the 
High  Court  by  s.  263  are  not  to  be  lightly 
exercised,  and  the  unanimous  verdict  of 
a  jury  ought  not  to  be  set  aside  even  if  the 
Sessions  Judge  disagrees  with  it,  unless 
that  verdict  is  clearly  and  patently  wrong, 
and  unsustainable  on  tne  evidence.— 
Queen  v.  Hurro  Manji,  14  B.  L.  R.  Ap. 
2  note  [or  p.  685]. 

Jury — 
See  Nuisance,  13. 
Acquittal  by.  See  Privileged  Com* 

MUNICATION. 

Charge   to.  See    Culpable    Homi- 
cide      NOT       AMOUNTING       TO 

Murder,  2. 
Misdirection.  See  Evidence,  2. 
Trial  by.  See  Confession,  3. 
Verdict  of.  See  Revision,  i. 

Jute-warehouse  (Unlioensed)— 

See  Sentence,  2. 


Labourers'  Wages^ 

Labourers'  Wages— i4(r^  VLof  186$ 
(B.  C,)i  ss.  31 ,  32 — Protector  of  labourers  ^ 
Powers  of-^Wages  of  labourers-^Mode 
of  taking  account,]  Until  an  enquiiy  is 
made  under  s.  31,  Act  VI.  of  1865  (B.C.), 
the  Protector  of  Labourers  is  not  com- 
petent to  act  under  s.  32 .  The  procedure 
under  s.  31  must  be  conducted  m  accord- 
ance with  s.  444  of  the  Criminal  Pro- 
cedure Code.  To  support  a  con^action 
under  s.  32,  Act  VL  of  1865  (B.C.),  it 
must  be  shown  that  the  wages  or  part  of 
the  washes  due  have  remained  unpaid  for 
more  than  six  months.  But  in  an  ac- 
count current,  the  payments  are  not  to 
be  appropriated  for  the  wages  of  the 
montnm  which  the  payment  was  made. — 
In  the  Matter  of  thns  Northern  Assam 
Tea  Company,  3  B.  L.  R.  A.  Cr.  39 
[orp.  114J. 

Land  Acquisition   Act   (VI.    of 
1867)- 
S.  8.  See  Right  of  Way. 

Letter  of  Advice— 
See  Evidence,  8. 

Letters- 
See  Waging  War. 

Letters  Patent  (1862>— 
CI.  21.  See  Jurisdiction,  8. 
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Letters  Patent  (1866)— 

See  Jurisdiction,  8. 

S.  29.  Statements  of  Accused. 

Transfer  of  Case,  2. 
S.  36.  See  Appeal,  2. 

Levy  of  Pine- 
See  Excise. 

License- 
Carrying  Firearms  without.  See  Dis- 
obedience TO  Public  Servant,  3. 

License  for  Jute-warehouse. 
See  Sentence,  2. 

License  for  Slaughter-house- 
See  Slaughter-house,  i. 

Likelihood  of  Breach  of  Peace- 
See  Possession. 
Recognizance. 

Limitation  of  Period  of  Prosecu- 
tion- 
See  Assessors,  i. 

Lord's  Day  Act— 

Lord's  UAy  Act — British  Burmah 
'~'Ahkari  rules.']  The  Lord's  Day  Act 
does  not  extend  to  criminal  cases  in  Bri- 
tish Burmah.  A  was  convicted  and  fined 
for  the  breach  of  an  abkari  rule.  Held 
that  the  conviction  could  not  be  supported, 
on  the  ground  that  the  abkari  rule  had 
not  the  force  of  law. — D.  Abraham  v. 
Queen,  i  B.  L.  R.  A.  Cr.  17  [or  p.  11]. 

Lottery  Oflaoe— 

Lottery  Office — Act  XXVII,  of 
iSyOf  ss.  jOf  2g4a,'\  No  charge  for  the 
offence  (of  keeping  a  lottery  office)  under 
s.  10,  Act  XXVll.  of  1870,  294A,  can  be 
entertained  without  the  authority  of  the 
I^ocal  Government. — Queen  v.  Nga  Cho, 
6  B.  L.  R.  Ap.  98  [or  p.  346]. 

Lurking  House-treepciss— 
See  Separate  Offences. 

M. 

Mahomedan  Law- 
See  Maintenance. 

Mainprise— 

M  ainprize —  Writ  of—Power  ofHi^h 
Court  to  issue  it,]  A  writ  of  mainpnze 
could  only  be  issued  where  the  party  ap- 
plying for  it  was  bailable,  and  had  offered 
securities,  but  bail  had  been  refused  ,*  it 
could  not  be  issued  to  a  prisoner  con- 
fined under  Reg.  IIL  of  1818,  which  au- 
thorizes his  detention  absolutely  and  un- 
conditionally, and  gives  him  no  right  to 


Mainprize  {contd,) — 
demand  to  be  released  on  bail.  The  writ 
is  one  which  could  be  issued  only  on  the 
Common  Law  Side  of  the  Court  of  Chan- 
cery i  n  England.  The  power  of  the  Com- 
mon Law  Side  of  the  Court  of  Chan- 
cery to  issue  such  writ  was  not  conferred 
on  the  Supreme  Court ;  nor  is  there  any- 
thing in  the  Charter  of  the  High  Court 
to  give  that  Court  power  to  issue  it. — In 
the  Matter  of  Ameer  Khan,  6  B.  L.  R. 
456  [or  p.  290]. 

Maintenance— 

1.  Maintenance — Criminal  Proce- 
dure Code  (Act  XXV,  of  1861),  s.  316 
— Willingness  of  father  to  support  chil- 
dren,'] The  prosecutrix  applied  for  an 
order  against  her  husband  under  s.  316 
of  Act  XXV.  of  1 861  for  maintenance. 
The  Deputy  Magistrate  held  that  she 
had  failed  to  establish  her  right  to  main- 
tenance under  s.  316,  but  awarded  main- 
tenance to  her  for  their  two  infant  chil- 
dren, although  the  husband  was  willing  to 
take  charge  of  them,  and  also  to  support 
the  mother,  if  she  would  live  with  him. 
On  reference  by  the  Sessions  Judge,  the 
High  Court  held  that  the  Deputy  Magis- 
trate's order  was  illegal,  and  remarked 
as  follows:  "The  Deputy  Magistrate 
finds  that  the  wife  is  not  entitled  to  re- 
ceive maintenance,  as  she  has  not  been 
able  to  prove  that  her  husband  ill-treated 
her,  orwaslivingin  adultery  with  another 
woman."  There  is  no  evidence  that  the 
husband  is  unwilling  to  support  his  infant 
children  ;  on  the  contrary,  he  states  that 
he  is  willing  to  do  so,  provided  they  reside 
under  his  roof,  and  not  in  his  father-in- 
law's  house.  The  order  of  the  Deputy 
Magistrate  is  quashed. — Panchudas  v, 
Srimati  Shudhamayi,  8  B.  L.  R.  Ap.  19 
[or  p.  472]. 

2 .  M  A I N  T  E nance — Order  for — Cri- 
minal Procedure  Code  (Act  X,  of  iByi)^ 
ss,  536 1 5J7 — Mahomedan  law — JDivorce.] 
The  complainant  prayed  for  and  obtained 
an  order  for  maintenance  on  the  i8th 
May  1872  in  the  Court  of  a  Full-powered 
Magistrate,  who  at  that  time  declared 
that  the  plea  of  divorce  set  up  by  the  hus- 
band has  not  been  proved.  On  the  20th 
June  following,  the  woman  petitioned, 
saying  that  the  husband 'had  failed  to 
carry  out  the  orders  of  the  Court,  and  the 
case  was  made  over  to  the  Deputy  Ma- 
gistrate for  needful  orders  with  regard  to 
the  realization  of  the  money  due.  On  the 
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Mainteziance  (contd.)— 
23rd  July  the  Deputy  Mafi^trate  de- 
clared that,  as  the  husband  had  divorced 
his  wife  in  the  presence  of  the  Court,  she 
was  not  entitled  to  maintenance.  On  re- 
ference the  High  Court  held  that,  even  if 
such  divorce  made  such  an  alteration  in 
the  circumstance  as  to  justify  the  Court, 
on  the  application  of  the  husband,  in  al- 
tering the  order  for  maintenance,  yet  the 
defendant  would  not  be  relieved  from 
obeying  the  order  during  the  time  which 
had  elapsed  up  to  the  date  when  and  un- 
til that  change  of  circumstances  had  oc- 
curred.— NepoorAurut  v,  Jurai,  10  B.  L. 
R-  Ap.  33  [or  p.  580]. 

Marriage — 

Presumption  of.  See  Enticement. 

Material  Error- 
See  Revision,  2,  3. 

Minor- 
See  Habeas  Corpus,  i. 
Prostitution. 

Mischief— 

Mischief— Pewfl/  Vode  (Aa  XLV.  of 
i860),  s.  42$ — Wrongful  loss — Proof  of 
title, ']  The  right  to  a  fishery  was  in  dis- 
pute between  the  zemindar  of  Bally  and 
the  zemindar  of  Moharajpore.  The  for- 
mer obtained  a  decree  in  the  Civil  Court 
declaring  the  fishery  to  be  his,  in  proceed- 
ings to  whiqh  the  latter  was  not  a  party  ; 
and  the  servants  of  the  Bally  zemindar 
thereupon  removed  a  bamboo-bar,  which 
the  Moharajpore  people  had  erected  to 
prevent  the  passage  of  fish.  For  this  they 
were  convicted  of  mischief  under  the  Penal 
Code,  and  punished  by  fine.  Heldy  on 
reference  to  the  High  Court,  that  the  con- 
viction could  not  stand,  as  the  Moharaj- 
pore zemindar  had  not  shown  that  he  was 
legally  entitled  to  the  fishery,  and  as  it 
did  not  appear  that  the  defendants  were 
acting  otherwise  than  from  a  bond-fide  be- 
lief that  the  Moharajpore  zemindar  was 
encroaching  on  their  master's  rights. — 
Bakar  Halsana  v.  Dinobandhu  Biswas, 
3  B.  L.  R.  A.  Cr.  17  [or  p.  100]. 

See  Cattle-trespass. 
Recognizance,  4. 

Misdirection- 
See  Evidence,  2. 

Privileged  Communication. 

Misprison  of  Treason- 
See  Assessors,  i. 

Mitigation  of  Sentence- 
See  Sentence,  6. 


Moftissil  Municipal  Act  (III.  of 
1864  B.C.)- 

S.  67.  See  Nuisance,  10. 

Mofossil  Small  Cause  Courts'  Act 
(XI.  of  1866)- 
S.  21.  See  False  Evidence. 

Mookhtear— 

1.  Mookhtear — A^  XX.  of  186$ , 
s,  J4 — Conviction  by  Magistrate  for 
practising  as  mookhtear  in  Revenue 
Court  without  certificate — ^urisdic' 
tion.l  Where  an  officer  is  acting  in  two 
capacities,  vis,,  as  Assistant  Collector 
and  Assistant  Magistrate,  he  should  not, 
in  his  capacity  of  Magistrate,  convi<fl  a 
person  of  an  offence  committed  before 
nim  as  Collector  ;  therefore  he  has  no 
authority  as  Magistrate  to  fine  a  person 
under  s.  34,  Adl  XX.  of  1865,  for  practis- 
ing in  his  Court  as  Collector  without  a 
certificate. — In  the  Matter  of  Ramdyal 
Sing,  5  B.  L.  R.  Ap.  89  [or  p.  237]. 

2.  Mookhtear — A<^  XX,  of  1 86s,  ^* 
16 — Charge,  Copy  of -^Magistrate,  Pow^ 
er  of,  to  suspend  mookhtear.']  A  Magis- 
trate suspended  a  mookhtear  from  prac- 
tice in  his  Court  or  in  any  Court  sub- 
ordinate to  him  in  that  zilla.  From  the 
record  it  appeared  that  the  only  notice 
the  mookhtear  received  was  one  m  which 
he  was  directed  to  show  cause  why  he 
ought  not  to  be  suspended  from  practice. 
No  charge  was  set  out  in  this  notice,  and 
therefore  the  requirements  of  s.  16  had 
not  been  complied  with.  The  High  Court 
directed  the  Magistrate  to  proceed  ac- 
cording to  law,  and  send  a  copy  of  any 
charge  he  may  wish  to  make,  or  that  may 
be  made  against  the  mookhtear,  to  the 
mookhtear,  and  also  a  notice  fixing  the 
day  on  which  such  charge  would  be  taken 
into  consideration. — In  the  Matter  of  the 
Petition  of  Golab  Khan,  6  B.  L.  R.  Ap. 
83  [or  p.  338]. 

3.  Mookhtear — Act  XX.  of  1863,  ss, 
75,  16 — Mookhtear,  Dismissal  of  ^Pro- 
fessional conduct  —  Reasonable  cause.] 
The  High  Court  has  power,  under  s.  15, 
A61 XX.  of  1865,  to  suspend  or  dismiss 
a  mookhtear  from  his  office,  when  it 
sees  "reasonable  cause,"  although  he 
might  not  have  committed  any  a<5l  of 
"  professional  miscondudl "  under  s.  i6, 
— In  the  Matter  of  the  Petition  of  Gho- 
lab  Khan,  7  B.  L.  R.  179  [or  P-  380]- 

4.  Mookhtear — A^  XX,  of  186$,  ss. 
1 1 ,  13 — Meaningofthe  word  *  *  practice '  * 
— Mookhtear.]  The  writing  a  petition  for 
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McK^ditear  (contd.)^ 
SL  party  who  presents  it  in  Court  is  not 
acting  as  a  mookhtear  within  the  mean- 
ing of  s.  II,  Adl  XX.  of  1865  ;  and  the 
writer  is  not  liable  to  punishment  under 
s.  13  for  practising  as  a  mookhtear  with- 
out a  certificate. — In  re  Kali  Charan 
Chund,  9  B.  L.  R.  Ap.  18  [or  p.  539]. 

Mookhtear  and  Client— 
See  Privileged  Communication. 

Munioipal  l^e-lawEH- 
See  Dajly  Fine,  i. 

Murder^ 

See  Culpable  Homicide. 

Enhancement  of  Sentence,  2. 
European  British  Subject. 
Evidence,  10,  11. 
False  Evidence,  3. 

{URY,  7. 
Revision,  5. 
Unlawful  Assembly,  i,  2,  3. 

N. 

Navigation-^ 
See  Obstructing  Navigation, 

Neglect— 

See  Cattle-trespass. 
Certifi  c  ate-tax. 

New  Trial- 
See  Examination  of  Accused,  2. 

Non-attendance  in  Obedience  to 
Order- 
See  Jurisdiction^  I. 

Notes  of  Evidence- 
See  Transfer  of  Case,  4. 

Nuisance— 

I.  Nuisance— CWmtwa/  Procedure 
Code  (Act  XXV,  of  i86t),  ss.  62,  308-^ 
Removal  of  nuisanceS'-'Order  to  prevent 
obstructions.']  When  a  case  falls  both 
under  s.  62  and  under  s.  308  of  the  Cri- 
minal Procedure  Code,  the  order  of  the 
Magistrate  ought  not  to  be  absolute  in 
the  first  instance.  He  should  give  the 
defendant  an  opportunity  to  show  cause 
against  the  order.  Semhle, — Whether  a 
case  comes  under  either  of  these  two  sec- 
tions, or  under  both,  the  order  of  the  Ma- 
gistrate ought  to  contain  aclearstaten[ient 
of  the  facts  upon  the  basis  of  which  the 
Magistrate  has  made  the  order. — In  the 
matter  of  Harimohan  Malo :  Queen  v. 
Jayakrishna  Mookerjee,  i  B.  L.  R.  A.  Cr, 
20  [or  p.  13]. 


Nuisance  (contd.)^ 

2.  Nuisance — Bail'-^riminal  Pro* 
cedure  Code  (Act XXV.  of  1861),  s.  212.'] 
S.  62  of  Act  XXV.  of  iwi,  whereunder 
a  person  may  be  restrained  from  doing 
certain  acts,  does  not  authorize  an  order 
whereby  a  person  is  commanded  to  de- 
stroy the  banks  of  his  tank  on  the  ground 
that  the  public  were  obstructed  in  their 
enjoyment  of  a  river. — Queen  v.  Sheikh 
Golam  Darbesh,  i  B.  L.  R.  S.  N.  27  [or 
p.  46]. 

3.  Nuisance — Obstructing  a  road'-^ 
Criminal  Procedure  Code  (Act  XXV.  of 
1861),  s,  320.]  Where  A  complained 
merely  to  the  Magistrate  that  "  a  certain 
road  had  been  obstructed  by  B  and 
others,"  /teW  that  the  Magistrate  was  not 
bound  to  enquire  into- the  matter  under 
5.  320  of  Act  XXV.  of  1861.— Queen  v. 
Rassul  Nushy,  2  B.  L.  R.  Ap.  9  [or  p. 
75]. 

4.  Nuisance  —  Criminal  Procedure 
Code  (Act  XXV,  of  186 t),  s.  S^^Removal 
of  nuisance — Power  of  Magistrate.] 
Under  s.  62  of  the  Code  of  Criminal  Pro- 
cedure, a  Magistrate  has  no  power  to  issue 
an  order,  ex  parte,  to  cut  down  trees,  on 
the  representation  of  a  party,  supported 
by  the  report  of  the  police  that  the  exist- 
ence of  the  trees  was  a  nuisance. — Queen 
V.  Ram  Chandra  Mookerjee,  5  B.  L..  R. 
131  [or  p.  195]. 

5.  Nuisance  —  Criminal  Procedure 
Code  (Act  XXV.  of  1861),  s.  62^Prohibi' 
tory  order.]  Under  s.  62  of  the  Code  of 
Criminal  Procedure,  a  Magistrate  cannot 
pass  a  prohibitory  order  without  having 
previously  issued  a  rule  to  show  cause  why 
the  order  should  not  be  passed. — Queen 
V.  Rai  Lachmipat  Sing,  5  B.  L.  R.  Ap.  81 
[or  p.  234]. 

6.  Nuisance — Obstruction-^ Annoy- 
ance^Procedure — Criminal  Procedure 
Code  (Act  XXV.  of  1861J,  s.  64.]  Under 
s.  64  of  the  Code  of  Criminal  Procedure 
a  Magistrate  can  direct  any  person  to 
abstain  from  any  act,  or  to  take  certain 
order  with  certam  property  in  his  posses- 
sion or  under  his  management,  whenever 
such  Magistrate  shall  consider  such  direc- 
tion is  likely  to  prevent  obstruction,  an- 
noyance, or  injury,  or  risk  of  obstruction, 
to  any  person  lawfully  employed,  or  is 
likely  to  prevent  a  riot  or  an  affray.- 
Queen  v.  Kalika  Prasad,  5  B.  L.  R.  Ap.82 
note  [or  p.  235]. 
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Nuisance  (contd,)^ 

7.  Nuisance  —  Criminal  Procedure 
Code  (Act  XXV.  of  1861),  ss.  62,  404-^ 
Judicial  power  of  Magistrate^-ObstruC' 
tioHf  annoyance^  and  injury,}  An  order 
of  a  Magistrate,  under  s.  62,  Criminal  Pro- 
cedure Code,  e.  g,,  prohibiting  one  of  two 
rival  proprietors  of  two  different  hauts 
from  holoing  his  haut  on  certain  days  of 
the  week  in  order  to  prevent  obstruction, 
annoyance,  and  injury,  is  not  a  judicial 
order,  and  is  therefore  not  open  to  revi- 
sion by  the  High  Court  under  s.  404, 
Criminal  Procedure  Code.  Per  Phear, 
J.  (dissenting). — The  power  conferred  by 
s.  62,  Criminal  Procedure  Code,  is  of  a 
judicial  character  within  the  meaning  of 
the  word  "judicial"  in  s.  404;  and  an 
order  of  a  Magistrate  in  exercise  of  that 
power  is  in  the  nature  of  an  injunction, 
and  is  therefore  subject  to  revision  by  the 
High  Court  under  s.  404,  Criminal  Pro- 
cedure Code.— -Queen  v.  Abbas  Ali  Chow- 
dhry,  6  B.  L.  rT  74  [or  p.  239]. 

8.  Nuisance — Order  to  prevent  ob- 
structions—  Catth'trespass  —  Criminal 
Procedure  Code  (Aa  XXV.  of  j86iJ,  s. 
62,  Ad  III,  of  1837. l  The  order  contem- 
plated by  s.  62  of  the  Code  of  Criminal 
Procedure  is  a  particular  and  specific  or- 
der addressed  to  a  particular  person  or 
particular  persons  to  do  or  abstain  from 
a  particular  a6l  or  particular  adls.  That 
section  does  not  empower  a  Magistrate 
to  pass  a  general  order  to  persons  not  to 
allow  their  cattle  or  horses  to  run  at  large 
on  the  public  roads,  nor  can  such  an  order 
be  passed  under  Adl  HI.  of  1857,  which 
applies  only  to  injury  done  by  cattle  to 
crops,  8cc.,  and  to  the  sides  of  public  roads 
and  embankments. — Queen  v.  Amirud- 
din,  6  B.  L.  R.  78  note  [or  p.  241]. 

9.  Nuisance —  Criminal  Procedure 
Code  (Aa  XXV.  of  1861),  ss.  308,  310, 
31  tt  313 — Slaugnter-houseJ^  Where  a 
Magistrate,  under  s.  308,  Criminal  Pro- 
cedure Code,  has  ordered  the  suppression 
of  a  trade  or  occupation  as  a  nuisance  and 
injurious  to  the  health  of  the  community, 
the  High  Court  will  not  interfere,  unless 
they  firHd  either  (i.)  that  there  was  no  rea- 
sonable evidence  before  the  Magistrate 
of  the  trade  being  injurious  to  the  health 
and  comfort  of  the  community,  or  (ii.) 
that  the  cause  shown  was  such  as  ought 
to  have  satisfied  the  Magistrate  that  nis 
order  for  suppressing  the  trade  was  not 
reasonable  and  proper.    The  Court  take 


Nuisance  (contd.)-^ 
the  findings  of  fact  by  the  Magistrate  to 
be  correct,  unless  they  see  that  there  is 
not  on  the  record  any  evidence  to  warrant 
such  findings. — Municipal  Commission- 
ers for  the  Suburbs  of  Calcutta  v.  Ama- 
nat  Ali,  7  B.  L.  R.  516  [or  p.  421]. 

10.  Nuisance — Aa  III.  of  1864  (B. 
C.J,  s.  Sy^^Finefor  suffering  premises 
to  be  in  a  filthy  state."]  Where  an  owner 
of  land  admittedly  lived  in  another  dis- 
trict, and  there  was  no  evidence  that  he 
suffered  the  land  to  be  in  a  filthy  state, 
the  discretion  which  s.  67  of  A61  HI.  of 
1864  (B.C.)  gives  the  Court  of  fining 
either  the  owner  or  the  tenant  was  held 
to  be  very  improperly  exercised  where  it 
fined  the  owner,  and  the  proceedings 
were  accordingly  quashed.  —  Queen  v. 
Dwarka  Nath  Hazra,  8  B.  L.  R.  Ap.  9 
[or  p.  470]. 

11.  Nuisance — Thoroughfar^^Pub- 
lie  place — Obstruction  —  Magistrate  — 
Jurisdiction — Criminal  Procedure  Code 
(Aa  XXV.  o/i86iJt  ss.  308,  404,43^^ 
Ri^ht  to  begin.]  Where,  in  a  proceedmg 
before  a  Magistrate  under  s.  308  of  the 
Code  of  Crimmal  Procedure,  for  the  re- 
moval of  an  obstruction  from  a  thorough- 
fare or  public  place,  the  accused  appears 
and  shows  cause,  it  is  the  duty  of  the 
Magistrate  to  enquire  whether  there  is  a 
thoroughfare  or  public  place,  and  whether 
there  is  an  obstruction.  If  the  Magis- 
trate makes  the  enquiry  upon  evidence 
before  him,  he  does  not  adt  without  juris- 
diction, or  in  excess  of  jurisdiction.  The 
High  Court  cannot  set  aside  his  order  ex- 
cept for  an  error  in  law,  or  an  excess  of 
jurisdiction.  It  is  not  a  ground  for  inter- 
ference that  the  Magistrate  has  come  to 
an  erroneous  decision  upon  the  evidence. 
— Angelo  V.  Cargill,  9  B.  L.  R.  417  [or 
P.534J. 

12.  Nuisance — Criminal  Procedure 
Code  (Act  XXV.  of  1861J,  s.  62^Rival 
hats — Power  of  Magistrate — Riot — Af- 
fray.] A  Magistrate  has  power,  under  s. 
62  of  Aa  XXV.  of  1861,  to  prohibit  a 
particular  landholder  from  holding  a  hit 
on  a  particular  spot,  on  a  particular  day, 
at  least  for  a  temporary  period,  if  he  is 
satisfied,  upon  reasonable  grounds,  that 
the  order  is  likely  to  prevent,  or  tends 
to  prevent,  a  riot  or  an  affr^. — In  the 
Matter  of  the  Petition  of  Bykuntram 
Shaha  Roy,  10  B,  L.  R.  434  [or  p.  561], 
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Nuisaiice  (contd.)-- 

13.  Nuisance — Criminal  Procedure 
Code  (Act  XXV,  of  1861),  ss.  308,  313,'] 
Where  persons  who  were  served  with 
notice  under  s.  313  of  the  Code  of  Cri- 
minal Procedure  to  remove  a  nuisance 
showed  cause  before  the  Magistrate,  but 
did  not  ask  him  to  take  evidence  or  to 
summon  a  jury,  the  High  Court  declined 
to  interfere  with  the  order  passed  by  the 
Magistrate  under  s.  308  to  remove  the 
nuisance,  as  there  appeared  no  illegality 
in  the  order.  The  Magistrate  should, 
however,  in  these  cases,  fully  record  the 
grounds  on  which  he  a<Sis,  and  his  reasons 
for  rejedling  the  objections  made  to  the 
removal  of  tne  nuisance. — Queen  v.  Ala 
Buksh,  7  B.  L.  R.  482  note  [or  p.  411]. 

See  Police-report. 

Slaughter-house,  2. 

o. 

Oath  (Act  X.  of  1873)- 

1.  Oath — Act  X,  of  18^3,  s,  13 — 
Omission  to  take  evidence  on  oath  or 
affirmation.^  The  word  "  omission  "  in 
s.  13  of  A<51  X.  of  1873  includes  any  omis- 
sion, and  is  not  limited  to  accidental  or 
negligent  omissions.  [Jackson,  J.,  dis- 
sented.]— Queen  v,  Sewa  Bhogta,  14  B. 
L.  R.  294  [or  p.  682]. 

2.  Oath — ActX.  0/1873,  s.  13 — Omis- 
sion to  take  evidence  on  oath  or  affir- 
mation A  S.  13  of  A61  X.  of  1873  does 
not  render  the  evidence  of  a  child  of  nine 
years  of  age  inadmissible,  if  the  evidence 
has  been  advisedly,  and  not  by  an  omis- 
sion, recorded  without  any  oath  or  affirma- 
tion.— Queen  v,  Anunto  Chuckerbutty, 
14  B.  L.  R.  295  note  [or  p.  683]. 

Ss.  5,  13.  See  Evidence,  ii. 

Obstructing  Navigation— 

Obstructing  Navigation — Act  V, 
(B,  C)  0/1864, 5. 16.1  To  render  a  person 
liable  to  punishment  under  s.  16,  AtTt  V. 
(B.C.)  of  1864,  for  obstru<5ling  the  line 
of  navigation  of  a  Government  canal,  it 
must  be  shown  that  he  wilfully  obstruct- 
ed the  navigation. — Queen  v,  Kabil 
Manji,  2  B.  L.  R.  A.  Cr.  23  [or  p.  68]. 

Obstruction- 
See  Nuisance,  i,'  2,  3,  6,  7,  8,  11. 

Offence  to  be  specified  in  War- 
rant- 
See  Warrant,  3. 

Omission  to  administer  Oath- 
See  EviDENCe,  II, 


Omission  to  give  Information- 
See  Remand,  3. 

Omission  to  give  Information  to 
Police- 
See  Abetment. 

Opimn— 

Opiv  M-^Criminal  Procedure  Code 
(Act  XXV.  0/  1861J,  5.  404—Act  XIII. 
0/  i86y,  ss.  20,  30.']  Upon  the  conviction 
of  certain  persons  under  s.  20,  A61  XIII. 
of  1867,  for  illicit  possession  of  opium,  the 
Magistrate  sentenced  them  to  payment 
of  a  fine,  and  dire<5led  that,  upon  the 
realization  thereof,  one-half  should  be 
paid  to  the  inspe<ftor  of  police  who  had 
apprehended  the  prisoners,  but  refused 
to  pay  the  other  half  in  accordance  with 
s.  30  (for  reasons  set  forth  in  his  order) 
to  the  person  who  gave  the  information. 
On  a  reference  by  the  Sessions  Judge  to 
the  High  Court,  held  th^t  the  High  Court 
could  not  interfere  under  s.  404  of  the 
Code  of  Criminal  Procedure.  The  dis- 
tribution of  the  fine  under  s.  30,  AdlXI  II. 
of  1867,  forms  no  part  of  the  Magistrate's 
judgment. — Queen  v.  Ramdyal  Sing,  8 
B.  L.  R.  Ap.  7  [or  p.  468]. 

Order — 

Disobedience  of.  See  Cattle-Stray- 
ing. 

See  Disobedience  to  Public  Ser- 
vant. 

Order  for  Bail—  - 
See  Transfer  op  Case,  3. 

Order  of  Executive  Natiire— 
See  Executive  Order. 

Order  of  Public  Servajit— 

Non-attendance  in  obedience  to.    See 
Jurisdiction,  i. 


Pardon- 
See  Evidence,  3. 

Particepe  Oriminis— 
See  Witnesses  for  Defence,  2. 

Partner— 

I.  Partner — Fraudulent  removal  0/ 
property  by^Penal  Code  (Act  XLV,  0/ 
i860),  s.  424.']  The  prisoners  were  con- 
vidled  of  dishonestly  removing  certain 
account-books  under  s.  424  of  the  Penal 
Code.  The  books  belonged  to  a  partner- 
ship-business, in  which  the  accused  was 
a  partner.  The  books  therefore  were  the 
property  of  the  prisoner  jointly  with  his 
co-partners.    The  books  were  kept  at  the 
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Partner  (contd,) — 
head-quarters  of  the  firm  at  Cutwa,  and 
were  removed  by  the  prisoner  at  night. 
There  had  been  some  disputes  between 
the  members  of  the  firm  ;  and,  upon  the 
removal  of  the  books  being  made  the  sub- 
jedt  of  a  charge  against  the  prisoner,  he 
said  that  it  was  a  false  charge,  got  up 
against  him.  The  High  Court  found  that 
the  obje<5l  of  the  removal  was  to  defraud 
the  co-partners,  and  that  there  was  no- 
thing in  s.  424  which  would  limit  the  of- 
fence to  creditors  only.  The  conviction 
was  accordingly  upheld.  This  case  was 
distinguished  from  that  of  Queen  v.  Allah 
Bux  (see  next  ruling),  where  the  charge 
was  one  of  theft  only. — ^Queen  v,  Gour 
Benode  Dutt,  13  B.  L.  R.  308  note  [or 
p.  630]. 

2.  Partner — Theft  by — Penal  Code 
(Act  XLV.  of  i860),  s.  378.]     K,  the 

fomasta  of  a  shop,  was  coming  out  of  the 
mall  Cause  Court  with  some  account- 
books  belonging  to  that  shop.  A,  who 
had  a  share  in  that  shop,  took  these  books 
out  of  the  possession  ot  K,  and  kept  them 
against  the  will  of  K,  saying  they  were  his. 
The  Deputy  Magistrate  found  A  guilty 
of  theft,  and  convidted  him.  On  reference, 
the  High  Court  quashed  the  convidlion, 
on  the  grounds  (i)  that  when  property  is 
in  the  possession  of  a  person's  servant  it 
is  in  that  person's  possession  within  the 
meaning  01  s.  27  of  the  Penal  Code,  and 
therefore  s.  378  does  not  include  under  the 
offence  of  theft  the  case  where  one  joint- 
proprietor  takes  into  his  own  sole  posses- 
sion property  belonging  to  himself  and  his 
co-proprietors,  which  had  been  previously 
in  their  joint  possession ;  (2)  that  the  books 
were  not  taken  dishonestly,  and  that,  if  any 
offence  was  committed,  it  was  not  theft. — 
Queen  v,  Allah  Buksh,  13  B.  L.  R.  310 
note  [or  p.  631]. 
See  Criminal  Misappropriation. 
Theft. 

Passing   Sentence   in  Aocused's 
Absence — 
See  Examination  of  Witnesses. 

Peace- 
Recognizance  to  keep.  See  Recogni- 
zance, 6. 
Security  to  keep.  See  Recognizance, 
I,  2. 

Penal  Code  (Act  XLV.  of  I860)— 
S.  5.  See  Forgery,  i. 
S.  29.  See  Forgery,  i. 
S.  59.  See  Sentence,  i,  7. 


Penal  Code  (Act  XLV.  of  1890) 

{contd.) — 
S.  73.  See  Solitary  Confinement. 
S.  74.  See  Solitary  Confinement, 
S.  97.  See  Private  Defence,  i  to  3, 
;      S.  99.  See  Private  Defence,  3. 
S.  102.  See  Private  Defence,  3. 
!      S.  107.  See  Abetment. 

S.  108.  See  False  Charge,  3. 
S.  109.  See  False  Charge,  3. 
S.  116.  See  Summary  Conviction. 
S.  121.  See  Assessors,  i. 
Waging  War. 
S.  143.  See  Appeal,  i. 

Absence  of  Complain- 
ant, I. 
S.  148.  See  Rioting. 

Sentence,  3. 
Unlawful  Assembly, 3. 
S.  149.  See  Unlawful  Assembly,  i 

to  3. 
S.  154.  See  Evidence,  6. 
S.  161.  See  Public  Servant. 
S.  169.  See  Criminal  Courts. 
S.  174.  See  Attached  Property. 
Contempt  of  Court. 
Jurisdiction,  i. 
S.  182.  See  Sanction     to     Prose- 
cute, 4. 
S.  186.  See  Resistance    of     Civil 

Process. 
S.  188.  See  Disobedience  to  Pub- 
lic Servant. 
S.  191.  See  False  Evidence,  2. 
S.  192.  See  False  Evidence,  2. 
S.  193.  See  False  Evidence,  i,  3,  8, 
10,  12. 
Sanction     to     Prose- 
cute, I,  3. 
S.  194.  See  False  Evidence,  3. 
S.  202.  See  Abetment. 
Remand,  3. 
S.  206.  See  Fraudulent    Removal 

OF  Property. 
S.  211.  See  Appeal,  i. 

False  Charge. 
Sanction     to     Prose- 
cute, 4. 
S.  224.  See    Cumulative  Senten- 
ces. 
S.  225.  See    Cumulative  Senten- 
ces. 
S.  228.  See  Jurisdiction,  7. 
S.  300.  See  Culpable  Homicide,  i 
to  3. 
Unlawful    Assembly, 
I  to  3. 
S.  302.  See  Evidence,  ii. 
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PenaJ  Code  (Act  XLV.  of  1890) 
(contd,) — 
S.  3(04.  See  Culpable       Homicide 
not    amounting  to 
Murder,  i,  2. 

iURY,  I. 
:iOTIN6. 

» S.  324.  See  Sentence,  3. 
S.  325,  See  Whipping,  2. 
S.  330.  See  Jury,  3. 
S.  342.  See  Absence  of  Complain- 
ant, I. 

Whipping,  2. 
S.  347.  See  Absence  of  Complain- 
ant, 3. 
S.  348.  See  Jury,  3. 
S.  352.  See  Assault. 
S.  353*  See  Cumulative  Sentences. 
S.  363.  See  Unlawful  Assembly,  2. 
S.  372.  See  Prostitution. 
S.  373-  See  Prostitution. 
S.  376.  See  Sentence,  i. 
S.  378.  See  Theft. 

Partner,  2. 

Whipping,  2. 
S.  380.  See  Criminal  Trespass,  i. 

POLICE-INaUIRY. 

Separate  Offences. 

S.  382.  See  Abetment. 

S.  405.  See  Criminal  Misappropri- 
ation. 

S.  406.  See  Criminal     Breach    of 
Trust. 

S.  419.  See  False  Personation. 

S.  424.  See  Partner,  i. 

S.  425.  See  Cattle-trespass. 
Mischief. 
'  S.  431.  See  Dismissal     of      Com- 
plaint, 4. 

S.  436,  See  Attempt   to     Commit 
Offence. 

S.  441.  See  Criminal  Trespass,  23. 

S.  447.  See  Appeal,  i. 

Criminal  Trespass,  i. 

S.  456.  See  Separate  Offences. 

S.  457.  See  Committal,  i. 

Separate  Offences. 

S.  463.  See  Forgery,  i. 

S.  465.  See  Sanction     to    Prose- 
cute, 2. 

S.  471.  See  Sanction     to    Prose- 
cute, 3. 

S.  498.  See  Enticement. 

S.  499.  See  Defamation. 

Jurisdiction,  6. 
urisdiction,  6. 
S.  511.  See  Attempt   to    Commit 
Offence. 
Sentence,  i. 


Perjmy— 
See  Compensation. 
False  Evidence,  4. 
Sanction  to  Prosecute,  i,  3. 

Plaint- 
Verification  of.     See    False    Evi- 
dence, 2. 

Plea  of  Oxiilty— 

Plea  of  Guilty— Crimma/  Proce- 
dure Code  (Act  XXV.  of  1861J,  ss.  362, 
363 — Assessors.']  A  conviction  of  a  pri- 
soner on  a  plea  of  guilty  before  a  Court 
of  Session  is  valid,  although  there  were 
no  assessors.— Queen  v.  Srikant  Charal, 
2  B.  L.  R.  F.  B.  23  [or  p.  50]. 

Pleader  or  Counsel- 
Right  of,  to  prosecute.  See  Prosecu- 
tion. 

Police- 
Omission  to  give  Information  to.   See 
Abetment. 

Police-enquiry— 

PoLiCE-ENauiRY  —  Criminal  Proce- 
dure Code  {Act  XXV.  of  1861J,  ch.  14.] 
F  S  laid  before  the  Magistrate  a  com- 
plaint under  s.  380  of  the  Penal  Code. 
The  Magistrate  ordered  a  police-enquiry, 
and,  on  the  report  made  by  the  police, 
dismissed  the  complaint.  The  Sessions 
Judge  referred  the  case  to  the  High 
Court  on  the  ground  that,  in  cases  under 
ch.  14  of  the  Criminal  Procedure  Code, 
the  Magistrate  could  not  order  a  police- 
enquiry  (Harachand  Nowlaka's  case,  8 
W.  R.  Cr.  12),  and  ought  not,  there- 
fore, to  have  acted  on  the  result  of  such 
enquiry.  Per  Glover,  J.  (dissenting  from 
Harachand  Nowlaka's  case). — Under  s. 
133,  a  Ma^trate  may  order  a  police- 
enquiry  "into  any  offence  punishable 
under  the  Penal  Code."  Per  Loch,  J. — 
The  Ma^strate  has  no  authority  to  order 
an  enquiry  into  this  case  by  the  police. 
It  is  a  case  which  comes  under  the  pro- 
visions of  ch.  14  of  the  Code  of  Criminal 
Procedure,  and  though  some  of  the  pro- 
visions of  ch.  12  have  been  extended  to 
complaints  coming  under  ch.  14,  yet  the 
power  to  order  an  enquiry  bv  the  police, 
under  s.  180  of  the  Code,  does  not  ap- 
pear to  be  included  among  the  provi- 
sions so  extended.  The  Magistrate  had 
examined  the  complainant  under  s.  66  of 
the  Criminal  Procedure  Code,  and  dis- 
missed the  complaint  under  s.  67.  Held, 
therefore,  that  the  Court  could  not  in- 
terfere in  the  case.— Revision  of  Proceed- 
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Polioe-enguiry  (contd,)— 

ings  in  the  Case  of  Foktu  Shah,  2  B.  L. 

R.  S.  N.  6  [or  p.  73]. 

See  False  Charge,  i. 

Police-officer— 

1.  Police-officer — Offence  by — Act 
V.  of  i86i,  ss.  8,  2g.}  A  District 
Superintendent  of  Police  suspended  a 
police-officer,  and  directed  him  to  re- 
main in  the  j)olice-lines.  The  police- 
officer  disobeyed  this  order,  whereupon 
he  was  arrested,  and  convicted,  under 
s.  29  of  Act  V.  of  1861,  for  withdrawing 
himself  from  the  duties  of  his  office.  The 
High  Court,  being  of  opinion  that  the 
accused  was  not  a  police-officer  within  the 
meaning  of  the  Act,  quashed  the  convic- 
tion.— Queen  v,  Dinanath  Gangooly,  8 
B.  L.  R.  Ap.  58  [or  p.  479]. 

2.  Police-officer — Offence  by — Act 
V.of  i86iyS,2gJ\'  A  head-constable  was 
investigating  a  police-case  in  the  garden 
of  F  in  oylhet.  While  he  tvas  soengaged, 
one  J  came  and  informed  him  of  an  im- 
pendfing  disturbance  at  another  place,  at 
which  he  declined  to  do  anything  upon 
the  information.  The  head-constable 
subsequently  went  into  the  house  of  F, 
who  repeated  to  him  the  news  conveyed 
by  J.  The  head-constable  replied  that,  on 
finishing  the  enquiry  in  the  case  on  hand, 
he  would  attend  to  the  matter.  After 
finishing  his  enquiry  he  went  toeat.  In  the 
meantime  the  disturbance  spoken  of  had 
taken  place.  On  his  way  home  he  met  the 
sub-inspector  proceeding  to  the  scene  of 
the  riot,  who  told  him  to  finish  his  break- 
fast soon,  and  join  the  police-party.  After 
some  of  thepnncipal  noters  had  been  cap- 
tured, the  head-constable  joined  in,  and 
succeeded  in  making  prisoners  of  a  few  of 
the  rioters.  Upon  these 'facts  the  head- 
constable  was  charged  by  the  District 
Magistrate  with  havmg  committed  an  of- 
fence punishable  under  s.  29  of  Act  V.  of 
1861,  in  that  he  did  not  take  personally 
any  prompt  action  on  first  receiving  in- 
formation of  a  breach  of  the  peace  likely  to 
take  place.  The  defence  was  that,  when 
the  accused  got  information  of  the  disturb- 
ance, he  was,  at  the  time,  engaged,  as  a 
police-officer,  in  enquiring  into  the  case  of 
another  party  suspected  of  having  com- 
mitted an  offence,  and  that  he  could  not 
attend  to  anything  else  until  he  had 
finished  the  enquiry.  The  Magistrate, 
however,  convicted  the  accused,  and  sen- 
tenced him  to  rigorous  imprisonment  for 


Police-officer  (contd,)-^ 
three  months.  The  High  Court  quashed 
the  conviction. — Queen  if.  Radhu  Sing, 
8  B.  L.  R.  Ap.  60  [or  p.  481]. 

Police  Magistrate- 
See  Summary  Conviction. 

Police  Magistrate's  Notes  of  Bvi- 
dence — 
See  Transfer  of  Case,  4. 

Police-report— 

Police-report — Criminal  Procedure 
Code  (Act  XXV.  of  1861),  s,  62.']  There  ^ 
is  nothing  in  s.  62,  Criminal  Procedure' 
Code,  to  justify  a  Magistrate  in  making 
an  order  under  that  section  on  the  mere 
report  of  a  police-officer.  —  Queen  v, 
Bhyro  Dayal  Sing,  3  B.  L.  R.  A.  Cr.  4 
[or  p.  91]. 

See  Possession,  5. 
•Recognizance,  6,  9. 
Warrant,  2. 

Possession— 

1.  Possession  —  Certificate  —  Act 
XXV IL  of  i860 — Criminal  Procedure 
Code  (Act  XXV.  of  1861J,  s.  318,]  A  and 
B  had  a  dispute  about  possession  of  a  cer- 
tain moth.  A  was  declared  by  the  M^is- 
trate,  under  s.  318  of  the  Criminal  Pro- 
cedure Code,  to  be  in  possession.  Sub- 
sequently, B  got  a  certificate  under  Act 
XXVII.. of  i860,  and  applied  to  the  Ma- 
gistrate for  possession,  which  was  given 
to  him.  Held  that  the  Magistrate's  order 
giving  possession  to  B  was  irregular,  and 
must  be  set  aside. — Mahant  Dhanraj 
Giri  Goswami  v.  Sripati  Giri  Goswami, 

2  B.  L.  R.  a.  Cr.  27  [or  p.  70]. 

2.  Possession — Criminal  Procedure 
Code  (Act  XXV,  of  186 1),  s.  ^y 8-- Juris- 
diction  of  Magistrate  —  Likelihood  of 
breach  of  peace. 1  A  Magistrate  has  no 
power  to  decide  a  question  of  possession , 
under  s.  318,  Act  XXV.  of  1861,  until  he 
has  recorded  a  proceeding  stating  the 
grounds  of  his  being  satisfied  that  the  dis- 

Eute  for  possession  is  likely  to  induce  a 
reach  of  the  peace. — In  the  Case  of 
Kashi  Kishor  Roy  v,  Tarini  Kant  Lahori, 

3  B.  L.  R.  A.  Cr.  76  [or  p.  136]. 

3.  Possession — Criminal  Procedure 
Code  (Act  XXV.  of  1861),  s.  318'^Evi' 
dence  on  oath — Actual  possession. "^  In  a 
proceeding  under  s.  318  of  the  Criminal 
Procedure  Code,  to  determine  the  right 
of  actual  possession,  it  is  necessary  that 
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Possession  (contd,)^ 
evidence  should  be  taken  upon  oath. — 
Queen  v.  K^li  Chandra  Shah,  7  B.  L. 
R.  322  [or  p.  403]. 

4.  Possession  —  Breach  of  peace — 
Code  of  Criminal  Procedure  (Act  XXV, 
of  i86i)t  s,  jiS."]  In  a  case  under  s.  138 
of  the  Code  of  Criminal  Procedure,  a  Ma- 
gistrate need  not  summon  witnesses,  but 
may  proceed  on  investigations  conducted 
by  the  district  police  if  he  considers  that 
they  show  that  a  breach  of  the  peace  is 
likely  to  occur.  In  proceedings  under  ch. 
20  of  the  Code  of  Criminal  Procedure,  a 
Magistrate  should  not  hold  a  lengthened 
and  protracted  investigation,  but  should 
make  a  speedy  and  summary  enquiry  into 
the  fact  of  possession,  and  pass,  with  as 
little  delay  as  possible,  an  order  declaring 
the  pdrty  whom  he  finds  entitled  to  retain 
it  until  ousted  by  due  course  of  law. — 
Queen  v.  Ballabh  Kant  Bhuttacharjee, 
7  B.  L.  R.  324  note  [or  p.  404]. 

5.  Possession — Criminal  Procedure 
Code  (Act  XXV,  of  1861J,  s,  318— Evi- 
dence— Police^report — Breach  of  peaceJ] 
A  Magistrate,  before  proceeding  under 
s.  318  of  the  Criminal  Procedure  Code, 
must  be  satisfied  by  evidence  that  a  dis- 
pute likely  to  induce  a  breach  of  the  peace 
exists.  A  police-report  is  not  evidence. — 
In  the  Matter  of  the  Petition  of  Bhadres- 
wari  Chowdhrani,  7  B.  L.  R.  329  [or  p.- 
408]. 

6.  Possession — Actual  possession  — 
Criminal  Procedure  Code  (Act  XXV,  of 
186 j),  ss,  282y  318 — Breach  of  peace.'] 
The  possession  of  a  master  by  his  servant — 
of  a  landlord  by  his  immediate  tenant,  the 
person  who  pays  rent  to  him — of  the  per- 
son who  has  the  property  in  the  land  by 
the  usufructuary — come  within  the  mean- 
ing of  the  woras  '*  actual  possession"  in 
9. 318  of  the  Code  of  Criminal  Procedure. 
Their  meaning  is  not  limited  to  bodily 
possession .  But  a  person  is  not  in ' '  actual 
possession"  where  the  rents  are  paid  by 
the  actual  occupier,  not  to  him,  but  to  an 
intermediate  holder.  All  that  is  required 
to  make  a  proceeding  under  s.  318  proper 
andvalid,  is  that  the  Magistrate  should  be 
satisfied  that  a  dispute  exists,  and  he  is  to 
record  the  grounds  of  his  being  so  satisfied. 
There  is  nothing  which  defines  upon  what 
grounds  he  shall  be  satisfied,  or  limits  him 
to  being  satisfied  by  evidence  j^iven  be- 
fore him.  If  a  Magistrate  is  satisfied  that 
the  circumstances  of  a  case  require  it,  he 


Possession  (contd,)^ 
may  make  an  order  under  s.  282,  not- 
withstanding that  he  has  taken  recogni- 
zances under  s.  282. — In  the  Matter  ofthe 
Petitions  of  J.  D.  Sutherland,  9  B.  L.  R. 
229  [or  p.  514]. 

7.  Possession — Criminal  Procedure 
Code  (Act  XXV.  of  i86rj,  s,  318-^Par' 
ties  to  proceedings  under  s,  318 — Who 
are  to  be  served  with  notices  under  s,  318 
— Right  of  a  party  in  proceedings  under 
s,  318  to  summon  witnesses — Discretion 
of  Magistrate.]  In  proceedings  under 
s.  318  of  Aa  XXV.  of  1861,  the  faa  that 
the  Magistrate  did  not  serve  notices  on 
all  the  co-sharers  of  the  disputed  estate 
was  held  not  to  invalidate  tne  proceed- 
ings. The  only  parties  entitled  to  notice 
are  those  concerned  in  the  dispute  which 
is  likely  to  induce  a  breach  of  the  peace. — 
In  the  Matter  of  the  Petition  of  Gabinda 
Chandra  Ghose,  9  B.  L.  R.  Ap.  39  [or 
p.  548]. 

8.  PossESSios—^Criminal  Procedure 
Code  (Act  X.  of  1872),  ss.  332,  333,  334, 
530 — Mode  of  recording  evidence,] 
Where  a  case  of  dispute  regarding  land 
was  instituted  under  the  old  Code  of  Cri«- 
minal  Procedure,  the  High  Court  held 
that  the  evidence  must  be  recorded  in  the 
manner  provided  for  by  s.  334  and  the 
following  sections  of  the  new  Code. — 
Khetter  Monee  Dassee  v.  Sreenath  Sir- 
car, II  B.  L.  R.  Ap.  5  [or  p.  602]. 

See  Disobedience  to  Public  Ser- 
vant, I. 

Possession  of  Arms — 
See  Arms'  Act,  i,  2. 

Possession  of  Fire-ball— 

See  Attempt  to  Commit  Offence. 

Postponement  of  Sentence — 

See  Sentence,  4. 

Postponement  of  Trial- 
See  Examination  of  Accused,  2. 

Power  of  District  Magistrate- 
See  Procedure,  2. 

Power  of  Sessions  Court- 
See  Discharge,  i,  4,  5. 

Power  of  Sessions  Oourt  to  admit 
to  Bail- 
See  Bail. 

Power  of  Single  Judge  of  High 
Oourt — 
See  Appeal,  6. 
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Powers  of  Indiim  Legislature- 
See  European  British  Subject. 

Prejudice- 
See  Transfer  of  Case,  3. 

Prelimiimry  Investigation — 
See  False  Evidence,  5. 

Presumption- 
See  Criminal  Breach  of  Trust,  i. 
Culpable    Homicide    not 
amounting  to  Murder,  i. 

Presumption  of  Marriage — 

See  Enticement. 

Previous  Character- 
Evidence  as  to  Prisoner's.    See  Ac- 
complice, I. 

Previous  Conviction— 

Previous  Conviction — Evidence  of 
— KaifutJ]  A  kaifut  or  report  from  the 
record-office  that  A  had  been  convicted 
of  a  crime  is  no  evidence  of  a  orevious 
conviction. — Queen  v.  Sheikh  Kamzan, 
6  B.  L.  R.  Ap.  151  [or  p.  356]. 

Private  Defence — 

1.  Private  Defence — House-break- 
ing— Limits  of  right  of  defence  of  pro- 
perty—Penal  Code  (Act  XLV,  of  i860), 
s,  97.]  The  right  of  private  defence  of 
property  against  house-breaking  does 
not  extend  to  causing  the  death  of  the 
house-breaker  when  he  has  made  his 
escape  from  the  premises  empty-handed, 
and  is  at  some  distance  from  the  place. 
No  more  harm  should  be  done  than  is 
necessary  to  effe<5\  his  capture. — Queen 
V.  Bolaki  Jolahad,  i  B.  L.  R.  S.  N.  8 
[or  p.  44]. 

2.  Private  Defence — Right  of— 
Penal  Code  (Act  XLV.  of  j86oJ,  s,  97.] 
A  party  in  possession  of  land  is  legally 
entitled  to  defend  his  possession  against 
another  party  seeking  to  ejecfl  him  by 
force. — Queen  v.  Tulsi  Sing,  2  B.  L.  R. 
A.  Cr.  16  [or  p.  63]. 

3.  Private  Defence — Right  of— 
Penal  Code  (Act  XLV,  of  i860),  ss,  97, 
99,  102 — Charge,  Altering  after  accused 
pleads  guilty  !\  The  right  of  private  de- 
lence  as  described  in  s.  97  of  the  Penal 
Code  is  subject  to  the  restrictions  men- 
tioned in  s.  99,  that  is,  it  should  be  ex- 
ercised only  in  the  defence  of  one's  own 
body  or  that  of  another  person  against 
an  offence  affecting  the  human  oody. 
Under  s.  102,  the  right  commences  only 
on  a  reasonable  apprehension  of  danger 


Private  Defence  (contd.)-^ 
to  the  body  caused  by  an  attempt  or 
threat  to  commit  an  offence ;  and  by  s.  99, 
cl.  4,  the  right  is  restricted  to  not  inflict- 
ing more  harm  than  it  is  necessary  to 
infli<5l  for  the  purpose  of  defence.  When 
an  accused  pleads  guilty  to  a  charge  al- 
ready framed,  the  Sessions  Judge  has  no 
power  to  alter  the  charge  upon  the  evi- 
dence in  the  record.  Upon  a  charge  of 
murder  the  accused  pleaded  "guilty." 
The  Sessions  Judge,  taking  into  consi- 
deration the  circumstances  of  the  case, 
reduced  the  charge  to  homicide  not 
amounting  to  murder.  Held  that  the 
proceeding  was  illegal. — Queen  v.  Go- 
bardhan  Bhuyan,  4  B.  L.  R.  Ap.  idi 
[or  p.  190]. 
See  Rioting. 

Private  Individucd  not  bound  to 
give  Information  to  Police— 
See  Abetment. 

Private  Prosecutor— 

Private  Prosecutor — Counsel — 
Pleader — Criminal  Procedure  Code  (Act 
XXV,  of  1861),  ss,  4ig,  434,"]  Private 
prosecutor  not  allowed  to  appear  on  a 
reference  to  the  High  Court  under  s.  434 
of  the  Criminal  Procedure  Code. — Queen 
V,  Ramjai  Mazumdar,  6  B.  L.  R.  Ap  46 
[or  p.  327]. 

Privileged  Communication— 

Privileged  Communication — Evi- 
dence Act  (n,of  i8$$),  s,  24 — Mookhteur 
and  client — Verdict  of  jury — Procedure 
in  revision,"]  The  question  whether  a 
communication  between  the  accused  and 
a  witness  is  privileged,  is  a  question  of 
law  for  the  Judge  to  decide.  Communi- 
cations between  mookhtears  and  their 
clients  are  not  privileged  within  s.  24  of 
Aa  1 1 .  of  1 855.  The  High  Court  sitting 
as  a  Court  of  Revision  cannot  interfere 
to  set  aside  a  verdidl  of  acquittal  by  a 
jury  on  the  ground  of  misdirection  by 
the  Judge.— Oueen  v.  Chandrakant 
Chuckerbutty,  i  B.  L.  R.  A.  Cr.  8  [or 

See  Revision,  2. 

Procedure— 

I.  Procedure — Defence^^ Criminal 
Procedure  Code  (Act  XXV,  of  1861), 
s,  372.]  Under  s.  372  of  the  Code  of 
Criminal  Procedure  an  accused  should 
be  called  upon  to  enter  upon  his  defence 
and  to  produce  his  evidence  when  tHe 
case  for  the  prosecution  has  been  brougi^t 
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Prooedure  (contd.)^ 
to  a  close.  Where,  therefore,  one  wit- 
ness for  the  prosecution  was  recalled 
after  the  prisoner  had  made  his  defence, 
and  the  prisoner  had  no  opportunity  of 
calling  evidence  with  reference  to  the 
evidence  of  that  witness,  the  High  Court 
quashed  the  conviction,  and  ordered  a 
new  trial. — Queen  v.  Asanulla,  6  B.  L. 
R.  693  note  [or  p.  309]. 

2.  Procedure — Magistrate  of  a  dis' 
irici—^riminal  Procedure  Code  (Act 
XXV.  of  i86ijt  ,s,  66.]  A  Magistrate 
of  a  District  is  competent,  under  s.  66 
of  the  Criminal  Procedure  Code  and  the 
Circular  Order  No.  6,  dated  the  i6th 
March  1864,  to  make  over  a  petition  pre- 
sented by  a  complainant  for  enquiry  and 
trial  to  a  Deputy  Magistrate  who  exer- 
cises the  full  powers  of  a  Magistrate. — 
gueen  v,  Umesh  Chandra  Chowdhry,  9 
.  L.  R.  147  note  [or  p.  513]. 
See  Committal,  i. 
Complaint,  4. 

Prooees  of  Civil  Court— 

See  Resistance  of  Civil  Process. 

Proclamation— 

Proclamation  —  Criminal  Proce- 
dure Code  (Act  XXV,  of  1861),  ss,  183, 
184  -^  Time  for  appearance  of  person 
against  whom  proclamation  issued — Ap- 
pearance after  time  fixed — Confiscation 
after  appearance  J\  In  order  to  lay  a  suffi- 
cient foundation  for  the  issue  of  a  procla- 
mation under  s.  183,  and  the  accompany- 
ing order  of  attachment  unders.  184,  Code 
of  Criminal  Procedure,  the  Magistrate 
must,  upon  some  sufficient  materials,  find 
judicially  that  the  person  against  whom 
th&  proclamation  is  to  be  issued  has  ab- 
sconded of  concealed  himself  for  the  pur- 
pose of  avoiding  the  service  of  the  war- 
rant of  arrest  previously  issued  against 
him.  The  period  of  30  dsLys  which  is  pre- 
scribed in  s.  183  as  the  minimum  period 
within  which  the  person  is  to  be  required 
by  the  proclamation  to  appear  was  in- 
tended by  the  Legislature  to  run  from  the 
date  in  which  the  publication  in  the  mode 
prescribed  by  the  same  section  should  be 
effected.  The  declaration  of  forfeiture 
directed  to  be  made  in  s.  184,  if  not  made 
before  the  person  affected  by  the  procla- 
mation has  come  in,  ought  not  to  be  made 
at  all. — In  the  Matter  of  the  Petition  of 
Ramkishore  Sein,  10  B.  L.  B.  Ap.  14  [or 
p.  574]. 


Prohibitory  Order- 
See  Nuisance,  5. 

Proof  of  Title- 
See  Mischief. 

Property- 
See  Fraudulent  Removal  of  Pro- 


perty. 
Fraudulent  Removal  of. 


See  Part- 


ner, I. 
Propriet€ury  Right- 
See  Dismissal  of  Complaint,  5. 

Prosecution— 

Prosecuti on  —  Criminal  Procedure 
Code  (Acts  XXV.  of  186 1  and  VIII .  of 
i86g) — Counsel — Pleader,]  A  counsel 
or  pleader  is  entitled  to  appear  and  a6l 
on  behalf  of  the  prosecution  in  the  Crimi- 
nal Courts. — In  the  Matter  of  Chandi 
Charan  Chatterjee  v.  Chandra  Kumar 
Ghose,  5  B.  L.  R.  Ap.  70  [or  p.  233]. 

Prosecution- 
Limitation  of  Period  of.    See  Assess- 
ors, I. 

Prosecutor  also  Judge- 
See  Jurisdiction,  5. 

Prostitution— 

Prostitution  —  Obtaining  posses- 
sion and  disposing  of  minor  for—Penal 
Code  (Act  XLV.  of  i860),  ss.  3^2,  j/j.] 
S,  a  married  Mahomedan  girl  under  16, 
while  living  with  N,  her  grandmother, 
and  in  the  absence  of  her  husband,  formed 
an  adulterous  intrigue  with  two  Hindus, 
with  the  knowledge  of  N  ;  S  and  N  were 
then  induced  by  the  Hindus  to  remove 
to  another  village  that  S  might  take  up 
the  trade  of  prostitute  :  they  there  met  J^ 
a  public  woman,  with  whom  they  went  to 
reside,  and  who  introduced  visitors  to  S, 
and  received  the  money  paid  by  them,  in 
exchange  for  the  board  and  food  supplied 
toS  and  N.  N  was  convicted,  unders.  37  2, 
Penal  Code,  of  disposing^  of  a  minor  for 
the  purpose  of  prostitution,  and  J  was 
convicted,  under  s.  373,  Penal  Code,  of 
obtaining  possession  of  a  minor  for  the 
purpose  of  prostitution.  Held  per  Jack- 
son, J. — ^That,  on  the  facts  proved,  no  of- 
fence was  committed  under  the  Penal 
Code.  Per  Glover,  J. — N  and  J  were 
both  guilty  under  ss.  372  and  373  respect- 
ively, and  their  appeals  should  be  dis- 
missed.— Queen  v.  Nourjan,  6  B.  L.  R. 
Ap.  34  [or  p.  323]. 

Protector  of  Labourers- 
Sec  Labourers'  Wages. 
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Provocation- 
See  CuuPABLE  Homicide,  i,  3. 

Culpable   Homicide   not 
amounting  to  murder,  i. 

Public  Servajit— 

Public  Servant — Illegal  graiifica- 
Hon— Penal  Code  (Act  XLV.  of  i860),  5. 
i6i.'\  A  peon  of  the  Collector's  Court, 
who  received  no. fixed  pay  from  the  go- 
vernment, but  was  remunerated  by  fees 
whenever  employed  to  serve  any  process, 
and  was  placed  on  the  register  of  super- 
numerary peons,  had  been  ordered  by  the 
Ma^strate  to  do  duty  on  a  particular  day 
at  the  office  of  the  special  sub-registrar, 
where  he  was  detected  receiving  an  eight- 
anna  piece  from  a  person,  and  was  prose- 
cuted for  receiving  an  illegal  gratification 
as  a  public  servant.  Held  that  the  peon 
was  a  public  servant  under  the  definition 
in  the  9th  clause  of  s.  2 1  of  the  Penal  Code, 
and  the  trial  of  the  charge  against  him 
must  be  proceeded  with. — Queens;.  Ram- 
krishna  Das,  7  B.  L.  R.  446  [or  p.  410]. 
.Public  Servant — 

See  Disobedience  to  Public  Ser- 
vant. 
Non-attendance  in  Obedience  to 
Orderof.  See  Jurisdiction,  i  . 

Purda-nashin  Women— 

Purda-nashin  Women  —  Examina- 
tion of —  Privileges  of,  as  witnesses.^ 
Privileges  of  purda-nashin  ladies  when 
attending  Court  in  palanquins  as  wit- 
nesses considered.  The  general  rule  is 
that  the  lady  should  be  admitted  into 
Court  in  her  palanquin,  and  give  her  evi- 
dence in  it,  after  being  properly  identi- 
fied.— Queen  on  the  prosecution  of  Bibi 
Rookia  Banu  v.  John  Blessing^on  Ro- 
berts, I  B.L.  R.  S.  N.  5  [or  p.  43]. 


Riulway  Receipt- 
Forgery  of.  See  Evidence,  8. 

Rape- 
Attempt  at.  See  Sentence,  i, 

Reading  out  Evidence — 
See  Evidence,  i. 

Reccdling  Witness  for  Prosecu- 
tion— 
See  Procedure,  i. 

Receiving  Stolen  Property- 
See  Evidence,  9. 

Stolen  Property, 


Recognizance— 

1.  Recognizance — Security  to  keep 
peace —  Criminal  Procedure  Code  (Act 
XXV.ofi86i),s,282.'\  Per  Loch,  J.— 
Before  making  an  absolute  order  direct- 
ing a  person  to  enter  into  a  bond  to  keep 
the  peace,  the  Magistrate  must  take  evi- 
dence on  which  he  bases  the  order  in  the 
presence  of  the  accused  or  his  agent. 
Glover,  J.,  dissenting.  —  Maghan  Misra 
V,  Charhman  Teli,  2  B.  L.  R.  A.  Cr.  7 
[or  p.  57]. 

2.  Recognizance  — Procedure — Cre^ 
dible  information  —  Summons  to  keep 
peace  —  Bond  to  keep  peace  —  Criminal 
Procedure  Code  (Act  XXV.  of  1861J,  s, 
282.']  A  summons  under  s.  282  of  the 
Code  of  Criminal  Procedure  to  show 
cause  why  the  person  summoned  should 
not  enter  into  a  bond  to  keep  the  (peace 
can  legally  issue  on  information,  if  it  be 
credible,  contained  in  a  case  which  was 
brought  against  the  person  summoned 
for  illegal  assembly,  of  which  he  was 
acquitted.  The  order  directing  that  the 
defendant  should  enter  into  the  bond  can- 
not, however,  be  made  until  the  Magis- 
trate has  taken  fresh  evidence,  properly 
given,  on  the  appearance  of  the  accused 
before  him  (or  of  his  agent),  and  before 
he  has  adjudicated  judicially  on  such  evi- 
dence that  it  is  necessary  for  the  preserva- 
tion of  the  peace  that  a  bond  should  be 
taken. — Reference  in  the  Matter  of  Nar- 
sing  Narayan,  2  B.  L.  R.  A.  Cr.  7  note 
[or  p.  58]. 

3.  Recognizance  —  jurisdiction  — 
Criminal  Procedure  Code  (Act  XXV,  of 
r86ij,  s,  29J.]  A  executes  in  District  T  a 
recognizance  to  keep  the  peace  towards 
B.  A  was  afterwards  convicted  in  District 
S  of  having  assaulted  B  in  that  district. 
Held,  A  had  forfeited  his  recognizance, 
and  the  Magistrate  in  District  T  could 
proceed  against  him  under  293  of  the  Cri- 
minal Procedure  Code. — Queen  v.  Sham 
Sundar  Chowdhry,  2  B.  L.  R.  A.  Cr.  1 1 
[or  p.  60]. 

4.  Recognizance — Cri?ninal  Proce- 
dure Code  (Act  XXV.  of  1861  J,  s,  282.] 
A  charge  of  criminal  trespass  and  mis- 
chief was  dismissed.  Thereupon  the  Ma- 
gistrate recorded  an  order  in  the  presence 
of  both  parties,  calling  on  them  to  show 
cause,  on  a  day -fixed,  why  they  should 
not  enter  into  recognizances  to  keep  the 
peace.  Held  that  it  was  not  necessary  also 
to  issue  a  summons  to  them  under  s.  283 
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Recognizance  (contd,) — 

of  the  Criminal  Procedure  Code. — Queen 

V.  Chowdhry,  2  B.  L.  R.  Ap.  28  [or  p.  76]. 

5.  Recognizance — Forfeiture     of— 
Evidence  to  be  taken  in  presence  of  ac- 
cused.']     Before  a  Magistrate  can  declare 
that  recognizances  to  keep  the  peace  have 
been  forfeited,  he  must  record  legal  cvi-  1 
dence  in  the  presence  of  the   accused,  j 
proving  that  he  was  about  to  do  some-  ' 
thing  which  would  cause  a  breach  of  the 
peace. — In   the   Case   of  Kalikant 


Recognizance  (contd.)— 
— yiidicial  enquiry — Evidence — Report 
of  police-officer, ']  The  existence  of  a  dis- 
pute  likely  to  cause  a  breach  of  the  peace 
must  be  first  proved  by  legal  evidence  be- 
fore the  Magistrate  can  proceed  to  call 
upon  the  parties  to  enter  into  recogni- 
zances to  keep  the  peace.  The  report 
made  by  a  police-officer  that  there  is  a 
likelihood  of  there  being  a  breach  of  the 
peace  is  not  legal  evidence  to  prove  the 
existence  of  any  dispute  likely  to  cause  a 


fchowdhr>^',  3  b!  lTr.^Ad.  155  [o7p!  142T    ^^?.?^!l  ^^  the  peace^Abhay-a  Chowdhry 
^    o  n  u    .    A  V     i  ^-  *  •  firae,  6  B.  L.  R.  Ap.  148  [or  p.  355]. 

6.  Recognizance — Report  of  police-  \  r    -r   l     r  oooa 

officer  —  Adjudication   upon   reasonable'.      lo-  Recognizance— -5'wr^/y — Forfei- 
grounds  for  apprehension.']    The  report  I  ^w^  of  bond,]  A  surety  who  was  bail  for 


of  a  police-officer,  though  it  justifies  the  is- 
sue of  a  summons,  is  not  sunicient  ground 
on  which  to  bind  a  man  over  in  a  recog- 
nizance to  keep  the  peace.  The  Magis- 
trate must  adjudicate  on  the  question 
whether  there  is  reasonable  ground  for 
believing  that  the  defendant  is  likely  to 
commit  a  breach  of  the  peace,  after  tak- 
ing evidence  in  the  presence  of  the  per- 
son' charged,  and  giving  him  an  opportu- 
nity to  cross-examine  the  witnesses.  The 
onus  lies  on  the  person  who  has  obtained 
the  summons  to  prove  that  the  defendant 
is  likely  to  commit  a  breach  of  the  peace. 
— Behari  Patak  v.  Mahomed  Hyat  Khan, 
Dunne  v.  Hem  Chandra  Chowdhry,  Go- 
vernment V.  Behari  Lai  Brajabasi,  4  B. 
L.  R.  F.  B.  46  [or  p.  147]. 

7.  Recognizance  —  Forfeiture  of,] 
On  the  application  of  A,  a  recognizance 
was  taken  from  B  that  he  would  keep  the 
peace  for  six  months  under  a  penalty  of 
Rs.  500.  Before  the  expiry  of  the  period, 
B  assaulted  C.  Held  that  there  was  a  for- 
feiture of  the  recognizance. — Jaha  Bax 
V,  Government,  6  B.  L.  R.  Ap.  66  [or 
p.  332]. 

8.  Recognizance — Criminal  Proce- 
dure Code  (Act  XXV.  of  1861),  s.  298.] 
A  was  bound  over  to  keep  the  peace  for 
a  year.  Before  the  expiry  of  the  period, 
he  was  involved  in  fresh  disputes  wi  ' 
other  persons.  The  Deputy  Magistrate, 
instead  of  referring  the  case  to  the  Court 
of  Session  under  298  of  the  Code  of  Cri- 
minal Procedure,  directed  A  to  enter  into 
another  recognizance  for  a  further  period 
of  one  year.  Held  that  the  order  was 
illegal. — Queen  v.  Kalinath  Biswas,  6  B. 
L.  R.  Ap.  116  [or  p.  352]. 

9.  Recognizance — Criminal  Proce- 
dure Code  (Act  XXV,  of  1861J,  s.  298-- 


I  an  accused  person  having  failed  to  pro-, 
duce  him  on  the  day  appointed,  the  De- 
puty Magistrate  ordered  that  the  bail- 
bond  be  forfeited,  and  a  warrant  be  is- 
sued for  the  attachment  and  sale  of  the 
moveable  property,  ^rs/,  of  the  accused, 
and,  secondly,  of  the  surety.  No  recog- 
nizance had  been  signed  by  the  accused, 
and  no  notice  had  been  given  to  the  surety, 
to  show  cause.  On  a  reference  by  the 
Magistrate  the  Deputy  Magistrate's  order 
was  set  aside  as  being  illegal. — Queen  v, 
Durga  Das  Bhuttacharjcc,  7  B.  L.  R, 
Ap.  37  [or  p.  445]. 

11.  Recognizance — Criminal Proce^ 
dure  Code  (Act  XXV.  of  i86rj,  s.  290.] 
Under  s.  290  of  the  Criminal  Procedure 
Code,  an  order  to  execute  a  second  re- 
cognizance during  the  time  the  first  re- 
cognizance is  in  force  is  illegal. — Queen 
V.  Kumodinikant  Banerjee  Chowdhry, 
9  B.  L.  R.  Ap.  30  [or  p.  542]. 

12.  Recognizance — Magistrate 
bound  to  observe  wording  of  summons.] 
The  accused  was  called  upon  by  a  sum- 
mons to  show  cause  why  he  should  not 
be  required  to  enter  into  hi^  own  recog- 
nizances to  keep  the  peace  for  six  months/ 
the  amount  specified  being  Rs.  200.  Sub- 
sequently, on  appearing  before  the  Ma- 

"l*  j  gist  rate,  he  was  required  to  enter  into 
^"    his  own  recognizances  to  the  amount  of 


Rs.  4,000,  and  to  find  two  sureties  in 
Rs.  1,000  each,  the  period  being  at  the 
same  time  extended  to  one  year.  On  a 
reference  by  the  Sessions  Judge,  the  High 
Court  quashed  the  order,  observing  that 
the  Magistrate  was  not  authorized  by  law 
in  either  increasing  the  amount,  altering^ 
the  nature  of  the  security,  or  extending" 
the  period  for  which  it  was  required,  but 
was  bound  to  observe,  in   all  respects, 
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Recognizance  (confd.)— 
the  wording  of  the  summons. — Queen  v. 
Isree  Pershad  Singh,  9  B.  L.  RT  A  p.  44 
[or  p.  550]. 
See  Jurisdiction,  i. 

Record  of  SmaJl  Cause  Court- 
See  Evidence,  4,  5. 

Recording  Depositions — 

See  Accomplice,  3. 

Records- 
Prisoner  entitled  to  have  Copies  of. 
See  Copies  of  Records. 

Records  of  Another  Case — 
See  Evidence,  6. 

Reference — 

See  Private  Prosecutor. 

Refusal  to  Summon  Witnesses- 
See  Witnesses  for  Defence,  i  to  6. 

Registered  Bond- 
See  Forgery,  2. 

Registration  Act  (XX.  of  1866)— 

Ss.  93,  94.  See  False  Personation. 
S.  95.  See  Jurisdiction,  3. 

Registration— 

1.  Registration — Act  XX.  of  jS66, 
s.  95 — Sub-registrar  s  power  to  commit 
— Sanction  to  prosecute,^  A  sub-regis- 
trar under  Act  XX.  of  1S66  has  no  power 
to  investigate  regarding  the  committal  of 
an  offence  committed  before  him  in  the 
registration  of  any  document,  but  should 
cause  the  complainant  to  proceed  under 
s.  66  of  the  Code  of  Criminal  Procedure, 
before  the  Magistrate,  or  before  an  officer 
authorized  to  receive  such  complaint. 
The  sanction  of  the  registrar,  under  s.  95, 
Act  XX.  of  1866,  related  to  a  prosecution 
to  be  instituted  by  the  sub-registrar  for 
an  offence  under  the  Act. — Queen  ^.  Ha- 
ridas  Kundu,  4  B.  L.  R.  Ap.  69  for 
p.  186]. 

2.  Registration— /lc/XA'.o/7.5<5<5— 
Trial  by  Magistrate  of  charge  instituted 
by  him  as  Sub-registrar. '\  The  proceed- 
ings of  a  Magistrate  who  tries  prisoners 
charged  with  having  committed  offences 
under  ss.  93  and  940? the  Registration  Act 
(XX.  of  1 861)  are  not  illegal,  and  without 

i'urisdiction,  or  otherwise  bad,  merely 
)ecause  the  prosecution  was  (with  the 
sanction  of  the  registrar  to  whom  he  was 
subordinate)  instituted  against  the  ac- 
cused by  the  same  Magistrate  in  his 
capacity  of  sub-registrar.  Under  such 
circumstances,  where  it  can  be  done,  it 
would  be  better  if  the  case  were  tried  by 


\  Registration  (contd.) — 

1  some  other  person. — Queen  v.  Hira  Lai 
Das,  in  the  Matter  of  the  Petition  of  the 
Government  of  Bengal,  8  B.  L.  R.  422 
[or  p.  455]. 

Registration  (Act  VIII.  of  1871) : 

S.  82.  See  Jurisdiction,  7. 

Registry- 
Sec  Common  Prostitutes. 

Reg.  IX.  of  1793- 

S.  73.  See  Review. 

Reg.  III.,  of  1818- 

See  Habeas  Corpus,  2,  3. 
Mainprize. 
Waging  War. 

Reg.  XX.  of  1826— 

See  European  British  Subject. 

Reg.  XIII.  of  1833- 

See  European  British  Subject. 

Reg.  XIV.  of  1870- 

Ss.  3,  4.   See  Review. 

Remand— 

1 .  Remand — Criminal^J^rocedure  Code 
(Act  VIII.  of  i86g,  s.  422,  Act  XXV,  of 
186 1  yS.  422) — Power  of  Appellate  Court.'] 
A  remand  of  a  case  under  s.  422,  Act 
VIII.  of  1869,  can  only  be  for  the  pur- 
pose of  taking  further  evidence  and  cer- 
tifying the  result  thereof  to  the  Appellate 
Court,  and  not  for  the  purpose  of  retrying 
the  case' upon  such  fresh  evidence.  Af- 
ter remand  under  this  section,  the  Ap- 
pellate Court  can  only  try  the  case  as  an 
ordinary  appeal,  and  has  no  power  to 
enhance  the  punishment. — Anonymous 
case,  3  B.  L.  R.  A.  Cr.  62  [or  p.  128]. 

2.  Remand — High  Court's  power  of 
superintendence — 24  &  25  Vic,  c.  104 — 

,Adjournment — Enquiry  by  Magistrate 
— Criminal  Procedure  Code  (Act  XXV, 
of  186 1 j,  ss.  224,  404.']  Where  a  Ma- 
gistrate had  adjourned  an  enquiry  for 
a  cause  not  contemplated  by  s.  224  of 
the  Criminal  Procedure  Code,  the  High 
Court,  in  exercise  of  the  power  of  super- 
intendence conferred  by  s.  15  of  24  &  25 
Vic,  c.  104,  set  aside  the  order  of  remand. 
— In  the  Matter  of  the  Petition  of  Ma- 
thuranath  Chuckerbutty,  9  B.  L.  R.  354 
[or  p.  528]. 

3.  Remand — Criminal  Procedure  Code 
(Act  XXV.  of  1861),  s.  422— Penal  Code 
(Act  XLV.  of  i860),  s.  202,]  Where 
a  person  had  been  found  guilty  by  a  Ma- 
gistrate of  the  offence  of  intentionally 
omitting  to  give  information  of  an  offence 
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Remand  (contd.)— 
which  he  was  bound  to  give,  and  on  ap- 
peal the  Judge  found  that  there  had  been 
no  evidence  given  of  the  omission,  held^ 
per  Kemp,  J.  (Glover,  J.,  contra),  the 
Judge  could  not  remand  the  case  for  ad- 
ditional enquiry  under  s.  422  of  the  Cri- 
minal Procedure  Code. — In  the  Matter 
of  the  Petition  of  Udai  Chand  Mukho- 
padhya,  9  B.  L.  R.  Ap.  31  [or  p.  543]. 
Sec  Discharge,  4,  5. 

False  Evidence,  5. 

Warrant,  2. 

Remand  without  Evidence — 
See  Transfer  of  Case,  3. 

Removal  of   Property  Fraudu- 
lently— 
See  Fraudulent  Removal  of  Pro- 
perty. 
Partner,  i. 

Rent- 
Arrears  of.  See  Tolls. 

Report  of  Chemiccd  Examiner— 

Report  of  Chemical  Examiner — 
Criminal  Procedure  Code  (Act  XXV,  of 
r86ij,  s,  3^0,']  Under  s.  370  of  the  Code 
of  Criminal  Procedure,  the  original  report 
of  the  Chemical  Examiner  bearing  his 
signature,  and  not  a  copy  of  the  report, 
should  be  put  in  evidence. — Queen  v. 
Biswambhar  Das,  6  B.  L.  R.  Ap.  122 
[or  p.  352]. 

Report  of  Police-officer — 
See  Recognizance,  6,  9. 
Warrant,  2. 

Rescuing  from  Custody- 
Sec  Cumulative  Sentences. 

Resistance  of  Civil  Process — 

Resistance  of  Civil  Process — Pe- 
nal Code  (Act  XLV.  of  1860),  s,  186^ 
yurisdiction  of  Criminal  Courts — Cri- 
minal Procedure  Code  (Act  XXV,  of 
r86ij.']  The  resistance  of  process  of  a 
Civil  Court  is  punishable,  under  the  Code 
of  Criminal  Procedure,  by  a  Court  of 
criminal  jurisdiction. — Queen  v,  Bhagai 
Dafadar,  2  B.  L.  R.  F.  B.  21  [or  p.  49]. 

Retrial- 
See' Assault. 

Return- 
See  Habeas  Corpus,  i. 

Reverse- 
Meaning  of.  Sec  Accomplice,  4. 


p. 


Review— 

Review — Of  judgment  in  criminal 
cases — Criminal  Procedure  Code  (Act 
XXV.  of  t86iJ,  ss,  404,  40s,  439 — R'g- 
IX,  of  1793,  s.  73—R^g'  XfV.'of  rSyo, 
ss,  J,  4r^Act  XVII.  of  1862.]  The  High 
Court  cannot  review  its  judgment  passed 
in  a  criminal  case  before  it  on  appeal. — 

ueen  v.  Godai  Raout,  Sup.  Vol.  436 
or  p.  695]. 

Review   of   Order    in    Criminal 
Case — 

See  Attached  Property. 
Revision— 

1.  Revisiok — Povser  of  High  Court 
as  a  Court  of—  Verdict  of  a  juryj\  The 
verdict  of  a  jury  cannot  be  reversed  by  a 
Court  of  Revision,  even  if  it  be  a  verdict 
of "  guilty."  The  only  remedy  for  the  pri- 
soner in  such  a  case  is  an  appeal  (which 
can  only  be  on  a  question  of  law),  or  an 
application  to  the  Executive  Government 
Nor  can  a  verdict,  pronounced  by  ajury, 
of  "not  guilty,"  be  reversed  by  the  Higii 
Court  on  revision,  and  it  is  clear  that  no 
appeal  lies  from  such  a  verdi<5l.— -Queen 
V,  Gorachand  Ghose,  3  B.  L.  R.  f7  R  i 
[or  p.  79]. 

2.  Revision  —  Criminal     Procedure 
Code  (Act  X,  of  1872),  ss.  283,  286,  294, 
2gy~-Power  of  High  Court — **  Material 
error^*  —  Privileged   communications,] 
Where  the  High  Court  sent  for  the  record 
of  a  case,  and  it  appeared  therefrom  doubt- 
ful whether  the  evidence  was  suflfident  to 
support  the  convidtion,  the  Court  refused 
to  mterfere,  there  being  no  material  error 
in  law,  or  in  the  proceedings,  which  ren- 
dered such  convidtion  illegal  and  impro- 
per.   Per  Glover,  J. — ^The  power  of  the 
High  Court  under  s.  294  of  Adl  X.  of 
1872  is  limited  to  sentences  and  orders 
passed  by  subordinate  Courts  as  distind 
from  jucfgments  of  such  Courts,  and  a 
judgment  cannot  be  interfered  with  {ex- 
cept in  cases  where  the  law  gives  an  ap- 
peal on  the  fadls),  unless  it  bS  shown  that 
It  is  contrary  to  law.    Per  Pontifex,  J.— 
The  High  Court  cannot,  under  s.  294  of 
A61  X.  of  1872,  interfere  with  a  convio 
tion,  unless  there  has  been  some  materal 
error  of  law  which  renders  such  conviction 
illegal  and  improper  in  law.  SembUr^ 
Communications  between  a  prosecutor  in 
a  criminal  case  and  his  attorney ^.aiid  b^ 
tween  the  attorney  and  hb  clerk,  as  to  die 
case,  are  not  privileged. — In  the  Blatter 
of  the  Petition  of  Bchliosi  12  B«  L.  R.a# 
[or  p.  617]. 
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Revision  {contd,)-- 

3.  Revision  —  Criminal  Procedure 
Code  (Aa  X,of  1872),  s,  2g'j—>'  Mate- 
rial error, ^'^  To  justify  the  setting  aside 
of  proceedings  on  a  trial,  the  error  must 
be  a  material  error  within  the  meaning  of 
s.  297  of  the  new  Criminal  Procedure  Code 
— material  in  that  sedlion  being  equiva- 
lent to  "unless  such  error  or  defect  has 
occasioned  a  failure  of  justice"  in  s.  283. — 
Queen  V.  Ramkanu,  12  B.  L.  R.  253  note 
[or  p.  619]. 

4.  Revision  —  Criminal  Procedure 
Code  (Act  X,  of  18^2)^  ss,  2^6,  297 — 
Powers  0/  High  Court — Sentence  of  ac- 
quit talJ]  In  a  case  in  which  the  accused 
was  charged  under  ss.  141,  441,  and  352 
of  the  Penal  Code,  the  Deputy  Magis- 
trate, after  hearing  two  of  the  prosecutor's 
witnesses  only,  and  without  taking  the  evi- 
dence of  the  remaining  witnesses  named 
by  the  prosecutor,  two  of  whom  at  least 
were  present  at  the  trial,  and  without  ex- 
amining the  prosecutor  himself  in  the  pre- 
sence of  the  accused,  passed  a  judgment 
of  acquittal  under  s.  211  of  the  Criminal 
Procedure  Code.  The  Magistrate,  being 
of  opinion  that  such  judgment  was  illegal, 
reported  the  case,  and  forwarded  the  re- 
cord thereof  to  the  High  Court  under  s. 
296  of  the  Criminal  Procedure  Code  with 
a  request  that  the  Court  would  pass  **an 
order  diredling  the  re-trial  of  the  accused 
with  observance  of  the  proper  procedure. ' ' 
The  High  Court  (Markby  and  Birch,  JJ.); 
*'  We  do  not  think  that  we  have  power  to 
do  what  the  Magistrate  asks — namely,  to 
set  aside  the  acquittal  of  the  prisoner,  and 
to  direct  a  re-trial.  The  proceedings  of 
the  Deputy  Magistrate  were  undoubtedly 
illegal,  but  they  have  resulted  in  the  ac- 
quittal of  the  prisoner,  and  we  are  not  em- 
powered by  thp  Criminal  Procedure  Code 
to  interfere  when  a  prisoner  has  been  im- 
properly acquitted.  If  a  prisoner  has  been 
improperly  discharged,  we  may  order  him 
to  be  tried,  or  to  be  committed  for  trial, 
under  the  second  clause  of  s.  297.  If  the 
Legislature  had  also  intended  us  to  inter- 
fere when  the  prisoner  was  acquitted,  it 
would  undoubtedly  have  been  so  express- 
ed in  that  clause.** — Queen  v.  Hatu  Khan, 
12  B.  L.  R.  Ap.  22  I[or  p.  627]. 

5.  Revision — Code  of  Criminal  Pro- 
cedure (Act  XXV,  of  i86i)y  ss,  403^  404^ 
40 5 1  407,  419 — Powers  of  High  Court — 
Enhancemen  t  of  pun  ish  men  t — Murder — 
Culpable  homicide, 1  Under  s.  404 of  the 


Revision  (contd,) — 
Criminal  Procedure  Code,  the  High  Court 
may  set  aside  a  judgment  of  acquittal  for 
error  in  law.  The  High  Court,  as  a  Court 
of  Revision  ,has  power  to  enhance  a  punish- 
ment. The  High  Court  may  send  the  case 
back  to  the  Court  of  Session  with  an  order 
to  pass  the  proper  sentence.  The  High 
Court  may  act  as  a  Court  of  Revision 
after  it  has  acted  as  a  Court  of  Appeal  in 
order  to  correct  an  error  which  cannot  be 
set  right  by  appeal.  Culpable  homicide 
and  mur<ier  aistinguished. — Queen  v, 
Gorachand  Gope,  Sup.  Vol.  443  [or  p. 
700]. 
See  AcauiTTAL. 

Revision  of  Interlocutory    Pro- 
ceedings- 
See  Transfer  of  Case,  3. 

Bight  of  Ck>unsel  or  Pleader  to 
Prosecute — 
See  Prosecution. 

Right  of  Way— 

Right  of  Way  —  Land  Acquisition 
Act  (VI,  of  1857),  s,  8,]  When  land  is 
taken  by  the  Government  under  Act  VI. 
of  1857,  the  land  is  absolutely  vested  in 
the  Government  under  s.  8,  free  from  any 
right  of  way  previously  enjoyed  by  the 
public  over  such  land. — In  the  Matter  of 
the  Petition  of  H.  B.  Fenwick,  6  B.  L.  R. 
Ap.  47  [or  p.  328].* 

Right  to  Begin— 
See  Nuisance,  ii. 

Riot- 
See  Nuisance,  6,  7,  12. 

Rioting— 

Rioting — Culpable  homicide — Penal 
Code  (Act  XLV,  of  i860),  ss.  148,  304,] 
The  prisoners  who,  in  resisting  a  sudden 
attacK  made  upon  them  by  certain  persons 
for  the  purpose  of  cutting  their  crop,  and 
when  they  had  no  time  to  complain  to  the 
police,  inflicted  a  wound  on  one  of  them 
with  a  bamboo,  from  the  effects  of  which 
the  man  died,  were  convicted  by  the  Ses- 
sions Judge,  under  ss.  148  and  304  of  the 
Penal  Code.  The  High  Court  acquitted 
the  prisoners,  holding  that  the  force  used, 
or  the  injuries  inflicted,  were  not  such  as 
to  exceed  their  right  of  private  defence 
of  property. — Queen  v.  Guru  Charan 
Chang,  6  B.  L.  R.  Ap.  9  [or  p.  319]. 

Rioting  with  Deadly  Weapons— . 

See  Sentence,  3. 

Unlawful  Assembly,  3. 
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Rival  Hauts— 

See  Nuisance,  12. 

Bowana— 

See  Salt. 

s. 

Salt- 

SkLT^Confiscation  of-^R owan a — 
Pass^Act  VII,  of  1864  (B.C.J,  s.  16.] 
If  salt  exceeding  nve  seers  is  found  with- 
in the  limits  prescribed  by  s.  12  of  A6i 
VII.  of  1864  (B.C.),  unprotected  by  a 
rowana  or  pass,  the  salt  is  contraband, 
and  liable  to  seizure,  and  the  parties 
transporting  it  are  punishable  under  s. 
16.  It  matters  not  whether  any  attempt 
or  intention  to  sell  is  proved  or  not. — 
Queen  v.  Ofatulla,  6  B.  L.  R.  381  [or 
p.  248]. 

Sanction  of  Registrar- 
See  Registration,  i,  2. 

Sanction  to  Proeecute— 

1.  Sanction  to  Prosecute — Per- 
jury-^Penal  Code  (Act  XLV.  of  i860), 
^*  '9J*]  Sanction  to  a  prosecution  for 
perjury  may  be  given  by  the  Court  be- 
fore which  the  perjury  was  committed, 
at  any  time,  even  after  the  order  for 
commitment  to  the  Sessions  has  been 
made. — In  re  Queen  v.  Golak  Sing,  3 
B.  L.  R.  A.  Cr.  10  [or  p.  95]. 

2.  Sanction  to'Prosecutb — Crimi- 
nal Procedure  Code  (Act  XXV.  of  1861J, 
ss.  lyOf  426 — Forgery — Penal  Code  (Act 
XLV.  of  1860J,  s.  465.]  In  a  suit  by  A 
for  arrears  of  rent  above  Rs.  100,  a  decree 
was  passed  against  B,  C,  and  D,  where- 
in certain  documents  filed  by  them  were 
held  to  be  forgeries.  A  applied  for  and 
obtained  an  order  from  the  Deputy  Col- 
lector who  tried  the  suit  for  leave  to 
prosecute  B  and  C  in  the  Criminal  Court. 
A  afterwards  applied  to  the  Collector 
for  leave  to  prosecute  B,  C,  and  D, 
whereupon  the  Collector  passed  the  fol- 
lowing order :  "  Sanction  has  already 
been  given  once  by  the  Deputy  Collector. 
I,  however,  have  no  objection  to  give  it 
a  second  time,  as  the  petitioner  desires 
it."  D  was  convicted  by  the  Sessions 
Judge  on  a  charge  under  s.  471  of  the 
Penal  Code.  On  appeal  by  D,  held 
that  no  proper  leave  tiad  been  obtained 
to  prosecute  D,  and  this  defe<5l  was  not 
cured  by  the  subsequent  proceedings, 
and  the  conviction  must  be  quashed. — 
Queen  v.  Mahima  Chandra  Chucker- 
butty,  7  B.  L.  R.  26  [or  p.  361]. 


Sanction  to  Prosecute  {contd.)-^ 

3.  Sanction  to  Prosecute— 5'k^- 
ciency  of  sanction — Criminal  Procedure 
Code  (Act  XXV.  of  1861J,  ss.  i6g,  170^ 
Forgery  and  perjury — Penal  Code  (Act 
XLV.  of  i860),  ss.  47 T,  ig3.'\  Where 
persons  were  charged  with  offences  under 
ss.  471  and  193  of  the  Penal  Code,  com- 
mitted in  proceedings  before  a  Chni 
Court,  and  for  which,  therefore,  the  sanc- 
tion of  the  Civil  Court  was  necessary 
under  ss.  169  and  170  of  A6\  XXV.  of 
1 86 1,  held  that  the  sanction,  which  sim- 
ply gave  permission,  and  did  not  spodfy 
the  particular  a<5t  or  a<5ls  of  forgerjj,  and 
the  particular  words  which  constituted 
the  perjury',  was  insufficient. — Queen  v. 
Gabincl  Chandra  Ghose,  7  B.L.  R.  28 
note  [or  p.  362]. 

4.  Sanction  to  Prosbcutk — Penal 
Code  (Act  XLV.  of  i860),  ss.  182,  211.] 
In  a  case  against  the  accused  under  s. 
211,  Penal  Code,  the  Joint-Magistrate, 
in  the  course  of  the  trial,  altered  the 
charge  from  a  private  one  under  s.  211 
to  a  public  one  under  s.  182,  and  convict- 
ed the  accused  on  the  fa6ls.  There 
being  no  san<flion  to  prosecute  under  s. 
182,  the  Sessions  Judge  referred  the  case 
to  the  High  Cpurt.  The  High  Court 
altered  the  conviction  to  one  under  s.  2  it , 
as  the  accused  was  not  prejudiced  in  his 
trial. — Kirti  Ojha  v.  Rajkumar,  7  B.  L. 
R.  29  note  [or  p.  363]. 

5.  Sanction  to  Prosecute— Cr«W- 
nal  Procedure  Code  (Act  XXV.  of  1861), 
ss,  i6g,  4J5 — Sanction  for  prosecution 
of  certain  offences — jurisdiction  of 
Court  of  Sess%on,'\  A  Court  of  Session 
has  no  power  to  interfere  under  s.  435 
of  Aa  XXV.  of  1861  with  an  order  of  a 
Magistrate  permitting  a  prosecution 
under  s.  169  of  Aa  XXV.  of  1861,- 
Gopal  Mazumdar  v,  Haro  Sundari  Bais- 
tami,  8  B.  L.  R.  Ap.  20  [or  p.  473]. 

See  Forgery,  2. 

Security  to  keep  Peace- 
See  Recognizance,  i. 

Seizure — 
See  Fraudulent  Removal  op  Pro- 
perty. 

Sentence — 

I .  Sentence— i4^/tfm;j;  atrape^Pun- 
ishment — Commutation  of  sentence^ 
Penal  Code  (Act  XLV,  of  i860),  ss,  $9, 
376,  5//.]  A  was  convidled  of  an  at- 
tempt to  commit  rape,  and  was  sentenced 


Digitized  by 


Google 


DIGEST  OF  CRIMINAL  RVLWGS,  S.  L.  R. 


835 


Sentenoe  {contd,)^ 
by  the  Judge  to  rigorous  imprison tnent 
for  7  years,  which  he  commuted,  under 
s.  59  of  the  Penal  Code,  to  transporta- 
tion for  the  same  term.  Held  that,  under 
ss.  376  and  511  of  the  Penal  Code,  a 
sentence  to  imprisonment  for  the  offence 
committed  could  not  be  for  a  longer  term 
than  5  years,  and  such  sentence  could 
not  be  commuted,  under  s.  59,  to  trans- 
portation for  a  longer  term.-— Queen  v. 
Joseph  Meriam,  i  B.  L.  R.  *.  Cr.  5 
[or  p.  4]. 

2.  Sentence — Writ  of  certiorari — 
Conviction  under  Act  VI,  of  1866 
(B»C,),']  Sagar  Dutt  was  convidled  be- 
fore a  Justice  of  the  Peace,  for  using  a 
warehouse,  &c.,  in  the  town  of  Calcutta, 
for  the  keeping  and  storing  of  jute,  other 
than  jute  screwed  for  shipment,  without 
a  license,  and  for  his  said  offence  was 
fined  Rs.  300,  and  adjudged  to  pay  a 
further  fine  of  Rs.  25  for  every  day,  after 
the  conviction,  in  which  the  offence  was 
continued.  Held  that  the  conviction  was 
bad. — In  the  Matter  of  Sagai*  Dutt : 
Queen  v.  Justices  of  the  Peace,  i  B.  L. 
R.  O.  Cr.  41  [or  p.  40]. 

3.  Sentence  —  Charge — Rioting 
armed  with  deadly  weapons — Causing 
hurt  with  dangerous  weapons — Penal 
Code  (Act  XLV.  of  i860),  ss,  148,  324,'] 
Where  prisoners  were  charjged  under  s. 
148  of  the  Penal  Code  of  rioting  armed 
with  deadly  weapons,  and  also  under  s. 
324  of  voluntarily  causing  h\irt  by  dan- 
gerous weapons,  they  should  have  been 
sentenced  only  under  one  or  other  of 
these  sections,  the  charges  being,  pro- 
perly speaking,  only  alternative  charges. 
The  High  Court  refused  to  interfere  with 
the  reception  by  the  Sessions  Judge  of 
the  uncorroborated  evidence  of  accom- 

Slices. — Queen  v,  Dina  Sheikh,  3  B.  L. 
:.  A.  Cr.  15  note  [or  p.  98]. 

4.  Sentence — Postponement  of — Cri- 
minal Procedure  Code  (Act  XXV*  of 
j86i)f  ss,  46,  47,  48,  421,]  A  sentence 
of  imprisonment  ought  to  commence 
from  the  time  that  the  sentence  is  passed, 
unless  there  is  some  lawful  reason  for 
ordering  it  to  commence  at  some  future 
period.  Except  as  in  the  cases  provided 
for  by  ss.  46,  47,  and  48  of  the  Criminal 
Procedure  Code,  a  Magistrate  cannot 
authorise  a  sentence  passed  by  him  to 
take  place  from  some  future  date ;  nor, 
except  as  provided  for  by  s.  421  of  the 


Sentence  (contd,) — 
Code  of  Criminal  Procedure,  can  a  sen- 
tence, which  is  to  take  place  immediately* 
be  suspended. — In  the  Matter  of  Krish- 
nanand  Bhuttacharjee,  3  B.  L.  R.  A. 
Cr.  50  [or  p.  120]. 

5.  Sentence  —  Punishment,  En- 
hancement  of-— Commutation  of  sen" 
ten ce —  Wh  ipping — Rigor 0 us  imprison- 
ment,']  Upon  conviction  of  the  offence  6f 
house-breaking,  the  accused  was  sen- 
tenced by  the  Deputy  Magistrate  to  six 
months'  rigorous  imprisonment,  and  to  be 
whipped.  On  appeal,  the  Judge  found 
that,  as  this  was  tne  first  offence,  theaddi* 
tionid  punishment  of  whipping  was  il- 
legal, and,  setting  aside  so  much  of  the 
sentence,  passed  a  sentence  of  three 
nionths'  rigorous  imprisonment,  in  addi- 
tion to  the  six  months'  rigorous  imprison- 
ment passed  by  the  Deputy  Magistrate. 
Held  that  the  commutation  of  the  punish- 
ment was  illegal. — Queen  v.  Banda  Ali, 
6  B.  L.  R.  Ap.  95  [or  p.  343]. 

6.  Sentence — Mitigation  of^^Crimi- 
nal  Procedure  Code  (Act  XXV.  of  1861), 
ss,  40$,  428,]  The  High  Court  can, 
under  ss.  405  and  428  of  the  Criminal 
Procedure  Code,  mitigate  a  sentence 
passed  by  a  Magistrate,  and  confirmed 
or  altered  on  appeal  by  the  Sessions 
Judge,  on  the  ground  that  the  sentence 
was  excessive. — In  the  Matter  of  the  Pe- 
tition of  Bissumbhur  Shaha,  Sup.  Vol. 
484  [or  p.  728]. 

7.  Sentence — Act  XV,  of  1862 y  s,  i — 
Commutation  of  sentence^^Penal  Code 
(Act  XLV,  of  i860),  5.  5p.]  An  officer, 
who,  in  the  exercise  of  the  powers  de- 
scribed in  s.  I,  Act  XV.  of  1862,  has 
passed  a  sentence  of  imprisonment  for 
seven  years,  has  power,  under  s.  59  of  • 
the  Penal  Code,  to  commute  that  sentence 
into  one  of  transportation  for  the  like 
period.  (Jackson,J.,  dissented.)— Queen 
V,  Boodhooa,  Sup.  Vol.  869  [or  p.  745]. 

Sentence — 
See  Enhancement  of  Sentence. 

Whipping. 
Alteration  of  Verdict  and.  Sec  AcauiT- 

TAL. 

Sentenoe  of  Aoquittal— 

See  Revision,  4,  5. 

Sentenoe  on  Aooused  in  his  Ab- 
senoe — 
See  Examination  of  Witnesses. 
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Sep$u:*ate  Offences— 

Separate  Offences  —  Penal  Code 
(Act  XLV.  of  i860),  ss.  380 1  4$6,  457 — 
Lurking  house'tresfass  —  Theft.]  The 
prisoner  was  convicted  by  the  Magistrate 
of  two  separate  offences  under  ss.  456 
and  380  of  the  Penal  Code,  and  sen- 
tenced for  both.  On  appeal,  the  Sessions 
Judge,  holding  that  tne  offence  proved 
was  under  s.  457,  ordered  a  new  trial  for 
offences  under  ss.  457  and  380.  Held  that 
there  ou^ht  not  to  be  a  new  trial,  but  that 
the  conviction  and  sentence  under  s.  380 
should  be  set  aside. — Queen  v.  Ramcha- 
lan  Kairi,  Sup.  Vol.  488  [or  p.  730]. 

See  Appeal,  i. 

SesBioziB  Ooiirt— 
Power  of.  See  Discharge,  i,  4,  5. 

Single  Judge's  Power- 
See  Appeal,  6. 

SlaruBThter-house— 

1.  Slaughter-house — License — Act 
VI L  of  186$  (B.C),  5.  7.]  R  was  fined  by 
the  Deputy  Magistrate  for  using  an 
unlicensed  slaughter-house.  He  subse- 
quendy  gave  an  ijara  or  lease  to  A  to 
carry  on  the  business.  R  was  prosecuted 
again  for  evading  the  law  by  "  slaughter- 
ing cattle  or  allowing  cattle  to  be  slaugh- 
tered** without  a  license.  He  was  fined 
Rs.  200  by  the  Deputy  Magistrate.  On 
appeal  to  the  Sessions  Judge,  he  was  ac- 
quitted. On  the  motion  of  the  Municipal 
Commissioners  for  a  rule  to  set  aside  the 
order  of  the  Sessionsjudge,  it  was  held 
^'Per  Jackson,  J. — ^Tnat  R,  by  jfiving  a 
lease  to  B,  had  parted  with  his  interest, 
and  had  ceased  to  have  any  power  to 
allow  or  disallow  the  slaughtering  of  cattle. 
That  s.  7  provides  penalties  only,  and  does 
not  describe  an  offence,  or  relate  to  a 
conviction.  It  is  quite  another  question 
whether  the  act  itself  is  an  offence  irres- 
pective of  s.  7,  and  whether  R  could  be 
dealt  with  as  an  abettor.  Per  Mitter,  J. 
(dissenting), — ^The  Judge  has  found  that 
the  lease  was  pven  Jjy  R  with  the  avowed 
object  of  continuing  the  slaughter-house, 
and  admittedly  for  the  express  purpose 
of  evading  the  law;  the  case  therefore 
falls  within  the  express  words  of  the  sec- 
tion, **  or  allows  cattle  to  be  slaughter- 
ed.*'—In  the  Matter  of  the  Petition  of 
The  Municipal  Commissioners  for  the  Su- 
burbs of  Calcutta,  6  B.  L.  R.  Ap.  28 
[or  p.  320]. 

2.  Slaughter-house  —  Criminal 
Procedure  Code  (Act  XXV.  of  1861),  ss. 


Slaughter-house  (contd.) — 
308,310,311,313 — Nuisance.']  Thecon- 
dition  and  the  conduct  of  an  old-estab- 
lished slaughter-house  is  proved  to  be, 
in  fact,  an  offensive  nuisance,  and  dan- 
gerous to  the  health  of  neighbours;  but 
the  evidence  did  not  show  it  was  in  a 
worse  condition  than  at  any  time  since 
its  establishment.  The  occupiers,  when 
summoned,  refused  to  ask  for  a  jury 
under  s.  310,  Criminal  Procedure  Code. 
Held  that  the  Magistrate  was  justified  in 
suppressing  the  "trade  or  occupation" 
under  s.  308.  No  length  of  enjoyment 
can  le^lize  a  public  nuisance. — Muni- 
cipal Commissioners  of  the  Suburbs  of 
Calcutta  V.  Mahomed  Ali,  7  B.  L.  R. 
499  [or  p.  412]. 
See  Nuisance,  9. 

Small  Gause  Gourt — 
Record  of  Proceedings   of.  Sec  Eri- 
DBNCE,  4,  5. 

SnaJbce-Gharmers— 
Death  caused  by.  See  Culpable  Ho- 

MtCIDE,  2. 

Solit€wy  Oonflnement — 

Solitary  Confinement — Penal  Code 
(Act  XL  V.  of  i860),  ss.  7j,  7^.]  Solitary 
confinement  must  not  be  imposed  for  the 
whole  term  of  a  person's  imprisonment. 
Under  s.  74  of  the  Penal  Code  it  is  to  be 
imposed  at  intervals. — In  the  Matter  of 
Nyan  Suk  Mether,  3  B.  L.  R.  A.  Cr.  49 
[or  p.  120]. 

Special  Verdict- 
See  Jury,  3. 

Specially  Registered  Bond^ 

See  Forgery,  2. 

Specification  of  Offence- 
See  Warrant,  3. 

Stamp— 

Stamp — Procedure — yurisdiction  of 
Collector  under  Stamp  Adl  (X.  0/1862),  s. 
2 — Criminal  Procedure  Code  (Ad  XXV. 
of  1861),  ss.  i6g,  lyi*^  An  application 
was  made  to  a  Collector,  under  s.  50,  d. 
2  of  A61 X.  of  1 862,  to  replace  a  damaged 
stamp  by  a  new  one.  As  it  appeared 
that  the  stamp  had  been  tampered  with 
for  fraudulent  purposes,  the  Collector 
made  over  the  parties  to  the  Magistrate 
for  trial.  Held  that  the  document  not 
being  given  in  evidence  in  any  proceeding 
in  Court,  the  Collector  was  not  bound  to 
proceed  under  ss.  169  and  171  of  the  Cri- 
minal Procedure  Code.— /w  re  Queen  f. 
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Stamp  (contd.)^ 

Gour  Mohan  Sen,  3  B.  L.  R.  A.  Cr.  6 

[or  p.  92]. 

Statement  before  Magistrate:— 
See  Assessors,  2. 

Statements  of  Accused— 

Statements  of  Accused — Evidence 
-^Answers  to  police-constable  or  Magis- 
trate —  jurisdiction  —  Arrest  of  judg- 
ment— S,  2g  of  the  Letters  Patent — S,  41 
ofA6i  XVIIL  of  1862— Judicial  notice.'] 
G  D  presented  a  Government  Promissory 
Note,  at  the  Bank  of  Bengal,  bearing  a 
forged  endorsement,  and  was  arrested. 
A  police-constable  asked  N  if  he  knew 
G  D.  N  replied  that  he  knew  him  as  a 
common  man.  The  police-constable  then 
asked  N  if  he  knew  any  thing  about  the 
Note.  N  replied  that  he  did  not.  No 
threat  or  inducement  was  held  out,  nor 
was  any  cautbn  administered  to  N.  Held 
that  the  statements  made  by  N  in  answer 
to  the  questions  of  the  police-constable- 
were  admissible.  N  was  afterwards 
brought  before  R,  the  Deputy  Magistrate 
of  Serampore,  who  told  him,  before  any 
depositions  were  taken,  that  he  (N)  was 
charged  with  having  received  a  stolen 
Promissory  Note,  and  R  asked  him  if  he 
wished  to  say  any  thing.  N  replying  in 
the  affirmative,  R,  without  administering 
any  caution  to  him,  asked  him  how  or 
*  where  he  had  obtained  the  Note,  and 
other  Questions,  the  answers  to  which 
were  taken  down.  N  was  again  brought 
up  before  R,  and  was  asked  whether  a 
Promissory  Note  then  produced  was  the 
one  he  had  delivered  to  G  D  to  take  to 
the  Bank.  R  told  N  that  he  was  not 
bound  to  answer  the  question,  but  that, 
if  he  did,  the  answer  would  be  taken 
down  ;  and  that,  if  he  objected  to  answer, 
that  would  also  be  noted:  R  committed 
N  to  take  his  trial  before  the  High  Court. 
Held  that  on  the  trial  the  answers  of  N 
to  the  questions  of  R,  whether  R  acted  as 
a  Justice  of  the  Peace  for  Bengal,  or  as 
a  Magistrate,  were  admissible.  Where 
the  High  Court  had  jurisdi<5lion  to  ivy  a 
prisoner  for  the  offence  committed,  if  a 
charge  had  been  made  against  him  by  a 
person  authorized  to  make  that  charge, 
and  the  prisoner  pleaded  '  not  guilty,* 
held  that  proof  need  not  be  given  that 
the  officer  nad  authority  to  send  up  the 
charge.  ObjecSlions  to  the  jurisduSlion 
should  be  made  before  pleading  to  the 
general  issue.    The  constrinStion  of  s.  29 


Statements  of  Accused  (contd,) — 
of  the  Letters  Patent  is,  that  the  High 
Court  has  power,  if  in  its  discretion  it 
thinks  right  to  exercise  it,  to  transfer  the 
investigation  or  trial  of  any  criminal  of- 
fence committed  in  Calcutta  to  a  Mofus- 
sil  Court,  which  is  otherwise  competent 
to  try  it,  or  to  dire<5l  the  trial  by  the  High 
Court  of  an  offence  committed  in 'the 
mofussil.  "  Competent  to  investigate 
it "  does  not  include  competency  as  re- 
gards local  jurisdiiftion,  but  only  compe- 
tency with  regard  to  the  offender,  the 
nature  of  the  offence,  and  the  punish- 
ment. The  High  Court  could  have 
diredled  the  preliminary  investigation  of 
the  charge  against  N  by  the  Deputy  Ma- 
gistrate of  Serampore,  but  that  it  did 
not  appear  in  the  caption  of  the  charge 
or  in  evidence  that  the  Court  had  so 
diredled  it.  Held^  no  ground  for  arrest 
of  judgment,  but  the  objedlion  might 
have  been  raised  before  the  jury  was 
sworn,  under  s.  41  of  A61  XVHI.  of 
1862.  The  High  Court  being  a  Court 
of  superior  jurisdidlion,  the  want  of  juris- 
di6^ion  is  not  to  be  presumed,  but  the 
contrary.  Semble, — ^Tne  High  Court  was 
bound  to  take  judicial  notice  that  R  was 
a  Justice  of  the  Peace  for  Bengal. — 
Queen  v,  Nabadwip  Chandra  Goswami, 
I  B.  L.  R.  O.  Cr.  15  [or  p.  24]. 

Stat.  31  Car.  II.— 
C.  2.  See  Habeas  Corpus,  2. 

Stat.  7  Will.  III.— 
C.  3,  s.  5.  Sec  AvSSESsoRS,  i. 

Stat.  13  Oreo.  HI.— 
C.  63,  s.  36.  See  Habe.ys  Corpus,  2. 

Stat.  21  G^o.  HI.— 

C.  70.  See  Habeas  Corpus,  2. 

Stat.  37  G^o.  HI.— 
C.  142,  s.  8.  See  Habeas  Corpus,  2. 

Stat.  4  Geo.  IV.— 
C.  81.  See  European  British  Sub- 

JBCT. 

Stat.  3&4Wm.  IV.— 

C.  85,  s.  43.  See  Habeas  Corpus, 
2,3. 
Stat.  12  &  13  Vic— 

C.  96.  See  High  Seas. 

Stat.  17  &  18  Vic— 

C.  104,  s.  267.  See  High  Seas. 

Stat.  18  &  19  Vic— 
C.  91,  s.  27.  See  High  Seas. 

Stat.  23  &  24  Vic— 
C.  88.  See  High  Seas. 
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Stat.  24  &  26  Vic— 
C.  104.  Sefe  Remand,  2. 
C.  104,  s.  9.  See  Jurisdiction,  9. 
s,  15.  See  High  Court. 

Transfer    of 
Case,  2. 
Stat.  26  Vic— 
C.   67,    ss.    22,   42.    See  Jurisdic- 
tion, 8. 
Stat.  34  &  36  Vic— 
C.  34.  See  Jurisdiction,  8. 

Stolen  Property— 

Dishonestly    receiving.    See    E  v  i- 
DENCE,  9. 

Straying  of  Cattle- 
See  Cattle-straying. 

Sub-Registrar- 

See  Jurisdiction,  5. 

Sub-Registrar  is  a  Court- 
See  Jurisdiction,  7. 

Sub-Registrar's  Power- 
See  Registration,  i,  2. 

Sununary  Conviction- 

Summary  Conviction — Act  IV.  of 
j866  (B.C,),  s,  26— Penal  Code  (Act 
XLV.  of  i860),  s,  7/6.]  A  Police  Ma- 
gistrate has  power  to  convi<5l  summarily, 
under  Aa  IV.  of  1866  (B.C.),  s.  26,  for 
an  offence  punishable  under  s.  1 16  of  the 
Penal  Code. — Queen  v.  Mahbub  Khan, 

I  B.  L.  R.  O.  Cr.  39  [or  p.  39]. 

Summary  Trial— 

Summary  Trial — Code  of  Criminal 
Procedure  (Act  X.  of  iS^i),  ch.  18,  s, 
228— Appeal,]  If,  on  appeal  from  a 
summary  trial  under  ch.  10  of  the  Cri- 
minal Procedure  Code,  the  evidence  be- 
fore the  Judge  is  not  sufficient  to  reason- 
ably satisfy  him  that  tjie  prisoner  has 
been  rightly  convidled,  he  ought  to  ac- 
quit him. — Queen   v.    Kheraj    Mullah, 

II  B.  L.  R.  33  [or  p.  588]. 

Summing-up- 
See  Accomplice,  3. 
Jury,  1,4. 

Summing-up  to  Assessors- 
See  Assessors,  i,  2. 

Summoning  Witnesses- 
See  Witnesses. 

Witnesses  for  Defence,  i  to 
6. 

Summons — 
Disobedience  of.  See  Tolls. 

Sununons  to  keep  Peaoe — 
See  Recognizance,  2,  12. 


Summons  or  Warrant- 
Issue  of,  without  specifying  Charge. 
See  Arms'  Act,  i. 

Summons-book  of  Small  Cause 
Court- 
See  Evidence,  4,  5. 

Sunday- 
See  Trial  on  Sunday. 

Superi  ntendence— 

High    Court's    Power   of.    Sec    Re- 
mand, ^. 

Suppression  of  Trade  or  Occu- 
pation— 

Sec  Nuisance,  9. 

Surely— 
See  Jurisdiction,  i. 

Surety's  Bond- 
See  Recognizance,  10. 

Suspension  of  Mookhtear — 
See  Mookhtear,  2. 

Suspension  of  Proceedings- 
Sec  Transfer  of  Case,  3. 

T. 

Tender  of  Deposition- 
Sec  Threat. 

Tender  of  Pardon- 
See  Evidence,  3. 

Theft— 

THEVT^Penal  Code  (Act  XLV.  of 
i860),  s.  378 — Partner J]  K,  the  go- 
masta  of  a  shop,  was  coming  out  of  the 
Small  Cause  Court  with  some  account- 
books  belonging  to  that  shop.  A,  who  had 
a  share  in  that  shop,  took  these  books  out 
of  the  possession  of  K,  and  kept  them 
against  the  will  of  K,  saying  they  were 
his.  Held  that,  as  the  taking  was  not 
dishonest,  there  was  no  theft,  there  being 
no  intention  of  causing  wrongful  gain  or 
wrong^l  loss. — Kiamuddin  v.  Allah 
Baksh,  6  B.  L.  R.  Ap.  133  [or  p.  354]. 
See  Dismissal  of  Complaint,  5. 

Evidence,  9. 

False  Charge,  i. 

Partner,  2. 

Separate  Offences. 

Whipping,  2. 

Threat— 

Threat — Evidence  Act  (I.  of  i8j2), 
s.  24 — Confession  under  threat  made  for 
purpose  other  than  to  extort  confession,] 
The  prisoner  was  tried  for  wounding  with 
intent  to  murder,  and  wounding  with  in- 
tent to  do  grievous  bodily  harm.    The 
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Threat  (contd.)^ 

crime  was  committed  on  the  high  seas  on 
a  ship  on  which  the  prisoner  was  a  sea- 
man. The  Standing  Counsel,  havine 
proved  that  the  master  of  the  ship  had 
sailed  from  Calcutta,  and  could  not  be 
found,  tendered,  under  ss.  33  and  80  of 
the  Evidence  Act  (I.  of  1872),  his  depo- 
sition before  the  committing  Magistrate. 
The  deposition  contained  an  admission 
alleged  to  have  been  made  to  the  de- 
ponent by  the  prisoner  when  in  custody. 
Phear,  /.,  refused  to  allow  this,  as  the 
admission  was  stated  to  have  been  made 
immediately  after  the  prisoner  with  others 
had  been  threatened  by  the  witness,  to 
whom  the  statement  was  made,  with  a 
loaded  rifle.  It  was  immaterial  that  the 
threat  was  not  for  the  purpose  of  extort- 
ing the  confession,  but  in  order  to  suppress 
an  attempt  at  mutiny. — Queen  v.  Hicks, 
10  B.  L.  K.  Ap.  1  [or  p.^;;!]. 

Title- 
Proof  of.  See  Mischief. 

ToUs- 

ToLLS-^Arrears  of  rent — Illegal  ar- 
rest,'] A,  the  lessee  of  a  toll,  was  in 
arrear  to  Government  in  respect  of  the 
rent.  The  Magistrate  issued  a  summons 
to  him,  whereby  it  was  recited  that  a 
plaint  had  been  preferred  against  him 
(A)  for  the  offence  of  not  paying  the 
sum  of  Rs.  262  for  arrears  of  rent,  and  A 
was  summoned  to  appear  before  the  Ma- 
gistrate to  answer  the  charge.  A  did  not 
appear  on  the  day  appointed,  but  had  an 
application  presentea  for  postponement 
of  the  demand  for  arrears  of  rent,  on  the 
grounds  therein  stated.  On  the  following 
day,  the  Magistrate  passed  the  follow- 
ing order:  "Whereas  the  debtor,  de- 
fendant, has  not  appeared  in  person,  the 
summons  has  been  aisobeyed ;  therefore, 
it  is  ordered  that  a  warrant  be  issued  for 
the  arrest  of  the  defendant."  Proceed- 
ings were  afterwards  taken  upon  the 
warrant.  Held  that  all  the  proceeding's 
taken  by  the  Magistrate  were  irregular, 
and  must  be  set  aside. — In  the  Matter 
of  Banka  Bihari  Ghose.— 2  B.  L.  R.  A. 
Cr.  17  [or  p.  64]. 

Trade  or  Ooeupation— 

Suppression  of.  See  Nuisance,  9, 
Transfer  of  Ocuse— 

I .  Transfer  of  Case — Criminal  Pro- 
cedure Code  (Act  XXV.  of  1861)^  5.  36 
— Removal  of  case  by  tfie  Magistrate 
from  file  of  Subordinate  Magistrate!] 


Transfer  of  Case  (contd.)^ 
Interference  by  the  High  Court  in  a  case 
where  the  Magistrate  had  improperly 
exercised  his  discretion  in  removing  a 
case  from  the  file  of  a  Deputy  Magis- 
trate.— In  the  Matter  of  the  Petition  of 
Naba  Kumar  Banerjee,  5  B.  L.  R.  Ap. 
45  [or  p.  230]. 

2.  Transfer  of  Case  —  Letters  Pa- 
tentt  186$,  cl,  2g — Jurisdiction — Power 
of  single  Judge  [sitting  on  original  side 
— 24  and  25  Vic'.,  c.  104,  5.  75.]  On  an 
application  made  for  the  transfer  of  a 
case  from  the  Sessions  Court  at  Patna 
for  trial  by  the  High  Court  at  Calcutta, 
on  the  grounds,  mainly,  that  all  but  one 
of  the  cnarges  against  the  prisoners  were 
for  offences  committed  in  Calcutta ;  that 
the  selection  of  Patna  as  the  place  of  trial 
was  calculated  to  prejudice  the  prisoners ; 
that  the  police  at  Patna  were  getting  up 
the  case  against  the  prisoners  by  impro- 
per and  illegal  means ;  that  by  those 
means  was  created  such  a  feeling  of  dread 
and  insecurity  among  witnesses  and 
others  in  Patna  as  would  prevent  a  fair 
trial  from  taking  place  there ;  that  some  of 
the  witnesses  for  the  defence,  although 
willing  to  give  evidence  in  Calcutta,  re- 
fused to  go  to  Patna  to  give  evidence ;  and 
that  msiny  difficult  points  of  law  were 
likely  to  arise  at  the  tnal ;  but  these  all^^a- 
tions  were  denied  by  the  affidavits  filed  in 
opposition  to  the  application :  Held  (Mac- 
pherson,  J.,  doubting)  that  the  High 
Court  had  power  under  cl.  29  of  the 
Letters  Patent  to  transfer  the  case  for 
trial  by  itself.  The  Court,  however,  re- 
fused the  application,  on  the  ground  that 
a  sufficient  case  had  not  been  made  out 
for  the  exercise  of  the  power  of  the  Court. 
Per  Phear,  J. — A  single  Judge,  sitting 
on  the  original  side  of  the  Court,  has 
power  to  entertain  an  application  for  the 
removal  of  a  criminal  case  from  a  Court 
in  the  mofussil  to  the  High  Court  in  the 
exercise  of  its  extraordinary  original  cri- 
minal jurisdiction. —  Queen  v.  Ameer 
Khan,  7  B.  L.  R.  240  for  p.  382]. 

3.  Transfer  of  Cxsz—High  Court's 
powers — Non-compliance  wim  orders  of 
High  Court — Transfer  of  proceedings — 
Jurisdiction — Criminat Procedure  Code 
(Act  X.  of  1872),  ss.  64,  142,  297,  j8g, 
39^ f  39 'i  39^ — Revision  of  interlocutory 
proceedings  before  Magistrate—Suspen- 
sion of  proceedings — Order  for  bail — 

I  Non-bailable  offence — Warrant. of  arrest 
— Commitment  to  custody  without  evi^ 
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Transfer  of  Case  (cofttd.)— 

(fence  taken — Remand  without  evidence 
taken,]  The  High  Court  has  jurisdic- 
tion, having  regard  to  ss.  297  and  64  of 
the  Code  ol  Criminal  Procedure,  to  take 
cognizance  of  and  revise  the  proceedings 
of  a  Magistrate  while  they  are  in  an  in- 
terlocutory state  of  pending  investigation, 
and  may  suspend  such  proceedings  with- 
out having  the  record  before  it.  It  may 
also,  in  such  a  case,  order  bail  to  be  taken 
from  the  person  accused.  A  prisoner  ar- 
rested unaer  a  warrant  shoula  be  brought 
promptly  before  a  Magistrate,  who  has 
then  no  authority  to  further  detain  him 
in  custody  or  to  remand  him  to  prison 
without  some  reason  made  manifest  to 
him,  either  in  the  shape  of  sworn  testi- 
mony given  before  him,  or  of  some  other 
form  which  can  be  put  upon  the  record, 
and  which  is  sufficient  to  justify  him  in 
sending  the  prisoner  to  prison.  The  case 
was  transferred  to  a  specially  appointed 
officer,  as  the  Magistrate  was  strongly 
prejudiced  against  the  accused,  and  was 
proceeding  irregularly. — In  the  Matter 
of  Moonshee  Syud  Abdool  Kadir  Khan 

V.  Magistrate  of  Purneah,  11  B.  L.  R. 
Ap.  &  [or  p.  604]. 

4.  Transfer  of  Case — High  Court's 
Criminal  Procedure  Act  (X,  of  i^Js), 
s.  14^ — Transfer  of  case  to  High  Court 
— Costs — Police  Magistrates — Notes  of 
evidence,]  In  a  case  transferred  to  the 
High  Court  under  s.  147,  A61 X.  of  1875, 
the  Court  has  no  power  to  give  costs. 
Semble. — The  case  may  be  transferred 
after  final  determination  by  the  Magis- 
trate. Notes  of  the  proceedings  beiore 
them  should  be  taken  in  all  cases  by  the 
judicial  officers  of  all  Criminal  Courts 
s«bje6l  to  the  k6\. — In  the  Matter  of  J. 
Louis,  and  in  the  Matter  of  Beng.  Adl 

VI.  of  1866,  15  B.  L.  R.  Ap.  14  [or  p. 
687]. 

Transportation- 
See  Sentence,  i,  7. 

Treason- 
See  Assessors,  i. 

Trial  by  Jury— 
See  Confession,  5. 

Trial  on  Sunday— 

Trial  on  Sunday — Irregularity  of 
proceeding — Criminal  Procedure  Code 
(Act  XXV.  of  i860,  s.  171— Penal  Code 
(Act  XLV,  of  1860),  s,  174.]  A  Magis- 
trate, while  travelling  in  his  distriift, 
tried  a  case  partly  at  a  place,  and  then 


Trial  on  Sunday  (contdJ)— 
fixed  Sunday  next  at  noon  for  the  further 
trial  of  the  case,  to  be  held  in  another 
village.  On  the  Sunday  the  witnesses  for 
the  defence  came  to  the  village,  but  at 
3  p.m.,  instead  of  noon.  The  Magistrate, 
after  waiting  an  hour  beyond  3ie  time 
fixed,  moved  to  the  next  village,  and 
subsequently  sentenced  the  d^aulting 
witnesses,  under  s.  174  of  the  Penal  Code, 
to  one  month's  simple  imprisonment. 
The  High  Court,  on  reference,  quashed 
the  conviction. — Queen  v,  Hai^abind 
Datta  Sirkar,  8  B.  L.  R.  Ap.  12  [or  p. 
472]. 

u. 

Uncorroborated  Evidence— 
See  False  Evidence,  12. 

Unlawful  Assembly— 

T.  Unlawful  Assembly — Common 
object — Murder — Penal  Code  (Act  XL  V, 
of  J 860 J,  ss.  i4g,  300.1  A  large  body  of 
men  belonging  to  one  faction  waylaid 
another  body  of  men  l^elongine  to  a 
second  faction,  and  a  fight  ensued,  in  the 
course  of  which  a  member  of  the  first- 
mentioned  faction  was  wounded,  and 
retired  to  the  side  of  the  road,  takii^  no 
further  active  part  in  the  affray.  After 
his  retirement  a  member  of  the  second 
faction  was  killed.  Held^  by  Norman, 
J.  (whose  opinion  prevailed),  that  the 
wounded  man  had  ceased  to  be  a  mem- 
ber of  the  unlawful  assembly  when  he 
retired  wounded,  and  that  he  could  not, 
under  s- 149  of  the  Penal  Code,  be  made 
liable  for  the  subsequent  murder.  Held, 
by  E.  Jackson,  J.,  that  he  remained  a 
member  of  the  unlawful  assembly. — 
Queen  v.  Kabil  Cazee,  3  B.  L.  R.  A.  Cr.  i 
[or  p.  89]  . 

2.  Unlawful  Assembly — Common 
object — Abduction — Murder  —  Penal 
Code  (Act  XLV,  of  i860},  ss.  149,  363, 
300.1  Where  a  person  was  killed  by  a 
meniber  of  an  unlawful  assembly,  in  pro- 
secution of  the  common  obje<5l  of  that 
assembly,  the  common  object  being  the 
abduction  of  that  person's  mother,  held 
that  all  those  who  were  members  of  the 
assembly  at  the  time  such  person  was 
killed  were  guilty  of  the  offence  of  killing 
her. — In  the  Matter  of  Gol^^n  Arfin,  4 
B.  L.  R.  Ap.  47  [or  p.  183]. 

3.  Unlawful  Assembly— Coiw»io« 
objeSi — Murder — Rioting  armed  with 
deadly  weafon^^Penal  Code  (Ait  XLV, 
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Unlawful  Assembly  (contd.)^ 
of  i86o)^  ss,  148,  i4g,  300,  excep,  2.]  One 
member  of  an  unlawful  assembly,  whose 
common    obje<5t    was  to   ejedl   certain  | 
persons  from  a  piece  of  land  the  title  to 
which  was  disputed,  hred  at  and  killed  | 
one  of  such  persons.    Held  (by  Couch, 
C.J.,  and  Jackson,  Phear,  and  Pontifex,  | 
JJ.)  that,  the  adl  being  sudden  and  un- 
premeditated, the  other  members  of  the 
assembly  were  not  guilty  of  the  oflence  of ! 
murder  under  s.  149  of  the  Penal  Code, 
but    of   rioting   armed   with    a   deadly 
weapon  under  s.  148.    Ainslie,  J.,  dis- 
sented.— Queen  v,  Sabed  Ali,  1 1  B.  L.  R.  | 
347  [or  p.'^SQo]. 

Unsoundness  of  Mind— 

Unsoundness  of  Mind — Trial  of 
fact  of — Criminal  Procedure  Code  (Ad 
X.  of  iSyjJy  s,  ^25.]  Where  an  accused 

Jerson  at  his  trial  appears  to  the  Sessions 
udge  to  be  of  unsound  mind,  the  High  , 
Court  held,  having  regard  to  the  pro- 
visions of  ss.  232  and  425  of  the  Code  of 
Criminal  Procedure,  that  the  trial  of  the 
issue  of  insanity  is  part  of  the  trial  of  the 
accused,  and  ought  to  be  tried  by  the 
jury,  and  not  by  the  Sessions  Judge  per- 
sonally.—  Queen  v,  Bheekoo  Kalwar 
alias  Bhek  Sha,  10  B.  L.  R.  Ap.  10  for 
P-573]. 

V. 

Verdict  of  Jury— 
See  Jury. 

Revision,  i. 

Verdict  and  Sentence- 
Alteration  of.  See  AcciuiTT4L. 

Verification  of  Plaint — 
See  False  Evidence,  2. 

Violation  of  Wife- 
See  Culpable    Homicide    not 

AMOUNTING  TO  MURDER,   I. 

w. 

Waging  War— 

W AOI NG  W  A  R — 7w  risdiction — A  ct 
XL  of  i8s7—Act  XVII.  of  1862,  5.  ^— 
Abetment — Penal  Code  (Act  XLV,  of 
1 860 J f  s.  121 — Criminal  Procedure  Code 
(Act  XXV.  of  1861J,  s.  28'-Warrant  of 
arrest  under  Reg.  III.^  18 18 — Effect  and 
'Weight  of  evidence."]  Where  the  prisoner 
-was  charged  with  having,  at  Calcutta, 
abetted  wa^ngof  war  against  the  Queen, 
and  was  tried  at  the  Sessions  Court  of 
Patna,  it  was  held  that  the  Court  of  Ses- 
sion at  Patna  had  jurisdiction  to  try  him, 


Waging  Wax  (contd.) — 
because  he  was  a  member  of  a  conspira- 
cy, other  members  of  which  had  done 
acts  withiii  the  district  of  Patna  in  pur- 
suance of  the  original  concerted  plan, 
and  with  reference  to  the  common  ob- 
ject. The  Court  of  Patna  had  jurisdiction 
also,  because  the  prisoner  had  sent  money 
from  Calcutta  to  Patna  by  hundis,  and, 
until  that  money  reached  its  destination, 
the  sending  continued  on  the  part  of  the 
prisoner.  The  Governor- General,  in  is- 
suing a  warrant  of  commitment  under 
Reg.  III.  of  1 8 18,  does  not,  in  any  way, 
a<51  judicially  or  as  a  Court  of  Justice,  nor 
is  he  to  be  considered  as  havmg  adjudi- 
cated that  the  person  placed  under  per- 
sonal restraint  had  been  guilty  of  some 
specific  offence.  The  proceeding  is  not 
in  the  nature  of  a  conviction  of  the  per- 
son placed  under  restraint ;  therefore  the 
person  so  placed  under  restraint  cannot, 
m  any  future  proceeding  against  him, 
plead  that  he  has  been  already  tried,  con- 
victed, and  punished.  Letters,  &c.,  found 
in  a  man's  nouse,  after  his  arrest,  are  ad- 
missible in  evidence,  if  their  previous  exis- 
tence has  been  proved. — Queen  v.  Amir 
Khan,  9  B.  L.  R.  36  [or  p.  488]. 
See  Assessors,  i. 

Want  of  Evidence — 

See  Discharge,  3. 
Warrant — 

I.  Warrant  —  Criminal  Procedure 
Code  (Act  XXV.  of  1861J,  ss.  66,  68,  76, 
188, 2oy, 222, 224, 36y—Act  VIII.  ofi86g, 
s.  j8o — Arrest  and  detention  of  accused 
i  and 'witnesses.']    A  belief,  founded  on  pri^ 
I  vate  and  anonymous  information,  is  not 
••  knowledge  "  within  the  meaning  of  s.  68 
of  the  Criminal  Procedure  Code.   A  war- 
rant issued  under  s.  68,  which  is  a  war- 
I  rant  of  arrest  as  described  under  s.  76 
I  (form  b)  ,  is  only  for  the  purpose  of  bringing 
I  an  accused  person  before  the  Magistrate. 
I  It  is  not  a  warrant  for  commitment,  and 
I  does  not  authorise  the  detention  of  a  per- 
j  son  longer  than  is  necessary  for  his  pro- 
,  du£tion  bpfore  the  Magistrate.  To  detain 
j  him  further  there  must  be  a  fresh  warrant 
I  und6r  s.  222,  charging  the  prisoner  with 
I  some  offence,  on  evidence  taken  on  oath 
or  affirmation,  and  in  the  presence  of  the 
accused.  S.  188  only  empowers  a  Magis- 
trate to  issue  a  warrant  for  the  apprehen- 
sion of  a  witness,  when  he  has  reason  to 
believe  that  the  witness  will  not  attend  to 
give  evidence  without  being  compelled  to 
do  so,  and  it  does  not  empower  a  Magis- 
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Warrant  {contd,)— 
trate  to  commit  a  witness,  S.  207  gives  no 
po\yer  to  the  Magistrate  to  call  up  and  ex- 
amine witnesses  for  the  defence  whose 
names  have  been  given  in  a  list  under  s. 
227,  when  the  prisoners  reserve  their  de- 
fence for  the  Court  of  Session ;  but  under 
s.  228,  he  is  bound  to  summon  them  to 
grve  evidence  before  the  Court  of  Session. 
The  necessity  of  a  Magistrate  adding  in  a 
dispassionate  and  impartial  manner,  and 
not  in  the  spirit  of  a  prosecutor,  observed 
upon. — Inthe  Matter  of  Mahesh  Chandra 
Banerjee;  Queen  v.  Puma  Chandra 
Banerjee;  Queen  v.  Kali  Sirkar,  4  B.  L. 
R.  Ap.  I  [or  p.  166]. 

2.  Warrant — Magistrate — Arrest — 
Complaint  —  Remand —  Commitment — 
Bait — Criminal  Procedure  Code  (Acts 
XXV.  of  i86r  and  VIII,  of  i86g),  ss,  68, 
y;,"]  S.  68  of  the  Criminal  Procedure  Code 
applies  only  to  cases  in  which  the  private 
individual  mjured  or  aggrieved  does  not 
come  forward  to  make  a  formal  complaint. 
That  sed\ion  is  intended  for  the  purpose 
of  enabling  a  Magistrate  to  take  care  that 
justice  may  be  vindicated,  notwithstand- 
mg  that  the  persons  individually  aggriev- 
ed arc  unwilling  or  unable  to  prosecute ; 
and  even  in  such  cases  the  junsdidtion  to 
arrest  requires,  for  its  foundation,  know- 
ledge of  the  fa<5l  of  an  oifence  having  been 
committed,  and  that  knowledge  must  be 
either  personal  or  derived  from  testimony 
legally  given.    The  report  of  the  police, 
or  any  statement  which  falls  short  of  an 
actual  formal  complaint,  or  of  a  statement 
made  on  oath,  is  not  sufficient  in  law  to 
give  a  Magistrate  jurisdidtion  to  issue  his 
warrant.     Under  s.  77  of  the  Criminal 
Procedure  Code,  a  Magistrate  ought  not 
to  issue  a  warrant  to  an  unofficial  person, 
except  when  he  is  without  the  assistance 
of  competent  police-officers,  and  unless 
the  urgency  is  imminent.    The  force  of  a 
warrant  of  arrest  is  at  an  end  when  the 
prisoner  is  brought  before  the  Magistrate ; 
and  the  prisoner  cannot  lawfully  be  com- 
mitted to  prison  or  remanded  without  suffi- 
cient grounds ;  and  in  the  absence  of  evi- 
dence, there  can  be  no  grounds.    In  this 
case,  although  the  Magistrate  had  adled 
illegally  before  evidence  was  recorded, 
and  had  shown  a  want  of  discretion  in 
some  of  the  stages,  the  High  Court  re- 
fused to  quash  the  Magistrate's  order 
directing  tne  prisoners  to  be  put  upon 
their  deSnce,  on  the  g^round  that  theorder 
had  been  made  by  a  competent  officer 


Warrant  (contd,)— 
after  hearing  evidence  which  was  judi- 
cially received  and  recorded- — In  the 
Matter  of  the  Petition  of  Surendra  Nadi 
Roy  :  Oueen  v.  Surendra  Nath  Roy,  5 
B.  L.  R.  274  [or  p.  199]. 

3.  Warrant  —  Issue  of —  Sufficient 
evidence — Specif  cation  of  offence— Ab- 
duction ber  se  no  offence.l  A  warrant, 
which  did  not  specify  a  punishableoffence, 
and  which  had  been  issued  upon  a  state- 
ment not  sufficient  to  make  out  any  of- 
fence, quashed. — In  the  Matter  of  the 
Petition  of  Srimati  Bidhumukhi  Debi,  6 
B.  L.  R.  Ap.  129  [or  p.  353]. 

Warrant — 
See  Habeas  Corpus,  3. 

Transfer  of  Case,  3, 

Waging  War. 
Issue  of,  without  specifying  Charge. 

See  Arms'  Act,  i. 

Warrant-case — 

Warrant-casb  —  Criminal  Proce- 
dure  Code  (Aet  XXV.  of  1861J,  ch.  15— 
Offence  punishable  with  more  than  six 
months*  imprisonmentJ]  Offences  pun- 
ishable under  the  Penal  Code  with  more 
than  six  months'  imprisonment  are  not 
triable  under  ch.  15  of  the  Code  of  Crimi- 
nal Procedure,  and  consequently  do  not 
fall  within  the  provisions  of  s.  271  of  that 
Code.  —  Anonymous  Case,  4  B.  L.  R. 
F.  B.  41  [or  p.  145]. 

Whipping— 

1.  Whipping — A3  VI,  of  1864,  s.  4 — 
Second  conviction.']  The  punishment 
of  whipping  under  s.  4,  A61  Vl.  of  1864, 
can  only  be  inflicted  on  a  second  convic- 
tion of  a  person,  who,  having  served  a 
sentence  of  imprisonment,  again  commits 
a  crime.--Queen  v.  Udai  Patnaik,  4  B. 
L.  R.  A.  Cr.  5  [or  p.  156]. 

2.  Whipping  —  Wrongful  confine- 
men^t,  grievous  hurt  and  theft — Penal 
Code  (Act  XL  V.  of  i860),  ss.  342,  ^^5*  378 
— Criminal  Procedure  Code  (Act  XXV, 
of  i86i)y  s.  46—  Whipping  Act  (VL  of 
1864). 1  Where  the  prisoner  was  convict- 
ed by  the  Magistrate  of  three  distinct  and 
separate  offences,  and  was  sentenced  to  a 
month's  imprisonment  for  the  offence  of 
wrongful  confinement  under  s.  342,  six 
months'  imprisonment  for  the  offence  of 
voluntarily  causing  grievous  hurt  under 
s.  325,  ana  to  whipping  with  20  stripes  for 
the  offence  of  theft  under  s.  378  of  the 
Penal  Code,  it  was  held  (Kemp   and 
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Whipping  (contd.)— 
Phear^  J  I.,  dissenting)  that  the  sentence 
was  legal.  Where  a  person  is  convicted 
at  the  same  time  of  two  or  more  offences 
punishable  under  the  Penal  Code,  held 
(Kemp  and  Phear,  JJ.,  dissenting)  that 
it  is  lawful  for  the  Court,  in  addition  to 
the  penalties  prescribed  by  the  Penal 
Code,  to  sentence  the  prisoner  to  whip- 
ping. Nassir  v.  Chunder  [Reference  by 
the  Sessions  Judge  of  Mymensingh  under 
Circular  Order  (No.  17,  dated  17th  June 
1863),  March  12th,  1868]  not  followed. 
— Maniruddin  v.  Gaur  Chandra  Shama- 
dar,  7  B.  L.  R.  165  [or  p.  374]. 

3.  Whipping  —  AS  VI.  of  1864  — 
Cumulative  sentence — Criminal  Proce- 
dure Code  (Act  XXV,  of  1861),  5.  46,'] 
When  a  Magistrate,  in  exercise  of  the 
powers  conferred  by  s.  46  of  the  Criminal 
Procedure  Code,  passes  a  cumulative 
sentence  against  a  person  convicted  at  one 
and  the  same  time  of  two  or  more  offen- 
ces punishable  under  the  Penal  Code, 
held  per  Peacock,  C.J.,  and  Phear  and 
Seton-Karr,  J  J.,  that  he  cannot,  in  addi- 
tion to  the  penalties  prescribed  by  the 
Penal  Code,  sentence  the  prisoner  to 
whipping  under  Act  VI.  of  1864,  nor  can 
he  exceed  twice  the  extent  of  his  ordinary 
jurisdiction  as  defined  by  5.  22  of  the  Cri- 
minal Procedure  Code.  /iTe/rf further,  per 
Seton-Karr,  J.,  that  in  the  case  of  har- 
dened offenders  a  Magistrate  can  award 
whipping  in  addition  to  the  maximum  of 
imprisonment  which  he  is  competent  to 
award.  Heldber  Macpherson  and  Jack- 
son, J  J.,  that  tne  Magistrate  may  in  such 
case,  m  addition  to  awarding  double  the 
punishment  which  may  be  awarded  for  a 
sing^le  offence,  award  the  punishment  of 
whipping ;  but  only  one  whipping  can  be 
awarded. — Nassir  v.  Chunder,  Sup.  Vol. 
951  [or  p.  752]. 

See  Sentence,  5. 

Wife- 
Violation   of.  See  Culpable  Homi- 
cide NOT   AMOUNTING  TO  MUR- 
DER,   1. 

Wife's  Evidence- 
See  Evidence,  12. 

Without  Enquiry- 
See  Discharge,  4. 

Witness— 

Witness — Evidence — Judge — Com- 
petent witness.]  A  Judge  is  a  compe- 
tent witness,  and  can  give  evidence  in  a 


Witness  (contd,)— 
case  being  tried  before  himself,  even 
thoug-h  he  laid  the  complaint,  acting  as 
a  public  officer ;  provided  that  he  has  no 
personal  or  pecuniary  interest  in  the  sub- 
ject of  the  charge ;  and  he  is  not  preclud- 
ed thereby  from  dealing  judicially  with 
the  evidence,  of  which  his  own  forms  a 
part. — Queen  v,  Mukti  Sing,  4  B.  L.  R. 

A.  Cr.  15  [or  p.  163]. 

Witness  for  Prosecution — 
Recall  of.  See  Procedure,  i. 

Witnesses— 

Witnesses — Criminal  Procedure  Code 
(Act  XXV,  of  186 1  J,  s.  318 — Summoning 
witnesses, 1  It  is  the  duty  of  the  Magis- 
trate, in  cases  under  s.  318  of  Act  XXV. 
of  1861,  in  which  oral  evidencj  as  to  pos- 
session is  always  adduced,  to  issue  sum- 
monses to  witnesses,  if  the  parties  cannot 
Produce  them. — In  the  Matter  of  the 
'etition  of  Shamasankar  Mazumdar,  9 

B.  L.  R.  Ap.  45  [or  p.  550]. 

Witnesses — 

Arrest  and  Detention  of.  See  War- 
rant, I. 

Examination  of.  See  Examination  of 
Witnesses. 

Non-attendance  of.  See  Trial  on  Sun- 
day. 

Right  to  summon.  See  Possession,  7. 

Witnesses  for  Defence — 

I.  Witnesses  for  Defence — Cri- 
minal Procedure  Code  (Act  XXV,  of 
1861J,  s,  2^5.]  Conviction  set  aside  on 
the  ground  of  the  Magistrate's  irregular- 
ity m  refusing,  in  a  trial  before  him, 
under  ch.  15  of  the  Criminal  Procedure 
Code,  to  allow  the  examination  of  a  wit- 
ness who  had  been  tendered  on  behalf  of 
the  accused. — Queen  v,  Mahima  Chan- 
dra Chuckerbutty,  4  B.  L.  R.  Ap.  77  [or 
p.  187]. 

,  2.  Witnesses  for  Defence — Evi- 
dence— Particeps  criminis — Refusal  to 
summon  witnesses  for  defence.']  Refus- 
al to  summon  witnesses  cited  by  an  ac- 
cused, on  the  ground  of  their  being  im- 
plicated on  the  charge,  vitiates  the  trial 
and  conviction. — Ram  Shahai  Chowdhry 
V,  Sanker  Bahadur,  6  B.  L.  R.  Ap.  65 
[or  p.  332]. 

3.  Witnesses  for  Defence — Evi- 
dence— Summoning  of  witnesses  for  de- 
fence— Criminal  rrocedure  Code  (Act 
XXV.  of  1861J,  s.  2s:i.]  It  is  the  Magis- 
trate's duty  to  summon  witnesses  for'  the 
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Witnesses  for  Defenoe  (contd,)-- 
accused  who  can  speak  to  the  facts  of  the 
case,  and  he  ought  not  to  determine  be- 
forehand what  credit  he  will  give  to  their 
evidence. — In  the  Matter  of  the  Petition 
of  Mahima  Chandra  Shah,  6  B.  I..  R.  Ap. 
78  [or  P-  335]. 

4.  Witnesses  for  Defence — Evi'- 
dence  —  Cross-exam  {nation  —  Criminal 
Procedure  Code  rAct  XXW  of  i860,  s. 
375-]  Having  regard  to  s.  375  of  the 
Code  of  Criminal  Procedure  (Act  XXV. 
of  1 80 1 ),  a  Magistrate  is  bound  to  take 
steps  to  procure  the  attendance  of  all  the 
witnesses  mentioned  by  the  accused  in 
the  list  delivered  to  the  Magistrate  by 
whom  he  was  committed.  VVnere  a  wit- 
ness called  by  one  of  the  parties  is  a  com- 
petent witness,  the  opposite  party  has  a 
right  to  cross-examine  him,  though  the 
party  calling  him  has  declined  to  ask  a 
single  question. — Queens.  Ishan  Dutt, 
6  B.  L.  R.  Ap.  88  [or  p.  341]. 

5.  Witnesses  for  Defence — Crimi- 
7ial  Procedure  Code  (Act  XXV.  of  1861), 
ss.  252,  25J,  2^4.']  Per  Ainslie,  J. — In  a 
trial  under  ch.  14  of  the  Criminal  Proce- 
dure Code,  the  Magistrate  is  not  bound, 
under  s.  253,  to  summon  any  witness 
whom  the  accused  may  require.  It  is 
only  discretionary  with  him  to  do  so,  and 
fn  the  circumstances  of  the  present  case 
he  exercised  his  discretion  rightly  in  re- 
fusing to  summon  the  witnesses  asked 
{or.  Per  Paul,  J.  (differing). — The  right 
of  an  accused  to  have'witnesses  for  his 
defence  summoned  during  the  pendency 
of  the  trial  is  an  ordinary  and  natural 
right,  and  this  right  is  not  taken  away, 
but  affirmed,  by  s.  253;  the  Magistrate 
is   bound    to    summon    the    witnesses, 


Witnesses  for  Defence  (contd,) — 
though  it  is  discretionary  with  him  to  ad- 
journ the  trial.  In  the  present  case,  treat- 
ing it  as  a  matter  of  discretion  only,  the 
Magistrate  was  wrong  in  refusing  to  sum- 
mon the  witnesses  required. — Queen  v, 
Bholanath  Mookerjee,  7  B.  L.  R.  564  [or 
p.  433]- 

6.  Witnesses  for  Defence  —  Cri* 
minal  Procedure  Code  (A3  XXV.  of 
j86tJ,  ch.  75.]  S.  266  (and  not  s.  252) 
of  the  Code  of  Criminal   Procedure  is 

I  applicable  to  a  case  under  ch.  15  of  that 
Code;  and  under  the  former  section  a 
Magistrate  is  not  bound  to  summon  the 

I  witnesses  for  the  defence. — In  the  Mat- 

i  ter  of  the  Petition   of   Bhikha    Roy  v. 

I  Dhotan  Roy,  7  B.  L.  R.  568  note  [or  p. 

j  436]. 

j  Wording  of  Summons— 
See  Recognizance,  12. 

Wounding  with  intent  to  Mur- 
der- 
See  Threat. 

Writ  of  Certiorari — 
See  Sentence,  2. 

Writ  of  Mainprise — 

See  Mainprize, 

Writing- 
See  CoMPL\INT^    I  to  3. 

Wrongful  Con&iemeht — 

See  Absence  of  Complainvnt,  3. 
Jury,  3. 
Whipping,  2.    . 

Wrongful  G^a^ll— 

See  Criminal  Breach  of  Trust,  2. 

Wrongful  Loss — 

See  Mischief. 
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